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STATEMENT OF THE APPELLEE’IS POSITION
Appellee, Marc Da.nﬁ, Ohio Attorney Géneral, her_ein rcspondé to Appellant, Roman
Choj'nacki, on -th.e is-sue-of jurisdictioﬁ._ This Court should not gccépt jurisdiction over this appéal
.beéause the Appellant has nﬁt prcsent(:d a substantial Constitﬁﬁonal _qﬁes;cion, nor an issue of
pubiic or great. general interest, for the following reasons. First,. the General Asseinbly has |
-provided a clear and unambiguéus standard for a_ﬁnal appealable bfder under R.C. §2505.02,
“and tfle denial of the Appellant’s Motion for Appoint_ment of rCounse_I does hot_ qﬁalify‘ under that
sfandard. Moredver, relevﬁnt caée law in Ohio i'ndicatés that this deﬁial by the trial court is nof a
’,f.l.naI aiapeaiable_ order. | | | |
. - In fact, déspite_ the Appellant’s allegations, the dispute in thlS case dpes not involve an
: fmforc:cable. right to cbunsel. Here, the Appellant sought to e.nfofcerhis Rigﬁt to Counsel during
an 'autdmatic re-classification héaring mandated b.y Senafe Bill 10, Ohio’s versioﬁ of thé F_edera_l_
- Adam Walsh Act. Ohié caée law precedent clearly indicates that thé Appellant has no ri'ghf to

Counsel in a reclassification hearing.

STATEMENT OF THE CASE AND FACTS

The Stat'e _stipulate;v, to the stﬁtemént of the ﬁase a.ﬁd facts :ais writteﬁ m the. Memorandum

7 in Sﬁpﬁort ofJ uﬁsdiption written by the Appeliant‘ |

| .. ARGUMENT
| The Warren County Court of Common Pleds did no‘f issue a final appeélablé order when -
B it denied the Appellaﬁt’s Motion for Appointed Counsél on March 10, 2008. Ohio Reﬁsed Code
' -§2505 .02 provides the standard for éﬁnal appealable.order. In this case, neither the “Substantial
R.ighj;,” n_of the “Préﬁisibnal Re.medy” fom;s of appealabllé orders are applicaf)le. R.C. §2505.02

(B)(Z) &@4). F urthenhore, the ailegation by the Appellant, that a right to counsel in a re-



classification hearing even existed, is not supported by relevant case law. State v. King, 2™ Dist.,
2008 Ohio App. LEXIS 2174, 2008-Ohio-2594; citing State v. Furlong, 10" Dist., 2001 Ohio
App. LEXIS 390, unreported. | |

~ “Substantial Right” Analysis

The, Ohio Legisléture has enacted é_ simple, two step analysis to determine whether a
decision invblviﬁg a “suEstantial right” will constitute a ﬁﬁal appealéblé order,
(B) An order is a final ofder that 'niay be reviewed, affirmed,
modified, or reversed, with or without retrial, when it is one of the
- following. . . . (2) An order that affects a substantial right made in
~a special proceedmg OT upon a summary apphcatlon 111 an action
after judgment. R.C. §2505 02(B)(2)

_ First,' this Court must determine whether a special proceeding is involved. State v.
Saadey (2000), 2000 Ohio App. LEXIS 3552, unreported. The Ohio Revised Code
§2505.02(A)é) deﬁnes a “special proceédiﬁg” as “an action or.proccedin'g that is specially
' '_ c:eatéd_ by statﬁte and thaf prior,td 1853 \;\ras _nbt ciendted as an action at law or a. sﬁit m equity.”
Second, the Court .mu-st.ﬁnd fhat a substaﬁtial right was affected by the order givén by the Coﬁrt.
,'Ru;,-sezz y. Mémy Hospital (1 984),. is Ohio St.3d 37, 3_8. A "‘substa.n_tial right” is defined by R.C.

§2505.02 (A)(l) as “aright that the United Stafes Constitution; the Ohio Constimtion, a statute,

. the comxﬁon law, or a rule of procedure entitles a person to enforce or proteﬁ.”

~ Recently, the Se_:cond District has rﬁlea that _a"convicted sex offender has .11‘0 right to

‘ - counsel in a civil re-claséiﬁcation hearing under.th.e new Senate Bill 10 requirements. State_'v.'- =
King (2008), 2008 Ohjé App. LEXIS 2174, 20d8-0hi0-2594. This is because there is no Sixth

,Amendment nght to counsel in a civil proccechng Id; see also, Smte V. Furlong (2001) 2001

-Oth App. LEXIS 390, unreported.



: .In this case, this Court must evaluate 1noth of the requiréd elements of a “substantial
“right” final appealable erder. First, the State does not dispute that a Senate Bill 10
reclassification hearing quali{ﬁes as a “special proceeding” as defined by the statute. The
reclassification hearings have been mandated by stafute and fall Within'the timeframe indicated
in the statute. |
: However, the seeond reqnired element 1s ¢learly not satisﬁed, because a substantia_l nght
| is not affected by the denial.of eounsel ina reclassiﬁcation h.earing. The Right to CounSei is not
an ebsolute right provided by the United States Constitultion. Kz’ng, 2008 Ohio App. LEXIS 2.1'f
o 2008 Oh10-25 94. The Sixth Amendment rlght to counsel i 18 only afforded 1f the proceedmo isa-
criminal or punitive one. Ia’ Furthermore, even under the Foun:eenth Amendment in the
context of reclassification of sex offenders, the Second Dlstnct_ has ruled that there is no néht te :
counsel _because. a change in the tenne of classification does not constitute a deprivation ofa
liberty interest, Id Therefore, bec euse there is no right.-to ceunsel in these proceedings, the_fe
also is no substantial right-affected by these proceedings. Thus, the Appellan_t has failed to meet

the s_econd requirement for a final appealable order under R.C. § 2505.02 (B)(Z). _

“Provisional Relnedv” Analysis
A more strenuous standard is prowded under the “Prov:tsmnal Remedy
~ section of the ﬁnal appealable order statute, R.C. §2505 02 (B)(4)

“{B) An order 1s a final order that may be reviewed' afﬂrmed
modified, or reversed, with or without retrial, when it is one of the
following. .

(4) An order that grants or denies a provisional remedy and to
which both of the following apply: :

(a) The order in effect determines the action with respect to the
provisional remedy and prevents a judgment in the action in favor
of the appealing party with respect to the provisional remedy.



.(b) Thé appealingrparty would not Be afforded a meanin.gful or

‘effective remedy by an appeal followmg final judgment as to all

proceedings, issues, claims, and parties in the act10n L

The requlrements under this sectlon are not met by the Appellant because of the nature

of Senate Bill 10 reclassification hearing. The cla351ﬁcat10n procedures undcr Senate Bill 10 are
- automatic, and the presence of Counsel would not affect the'outcoﬁle of the plass1ﬁcat1_on n #ny
| Waj. The;eforé, it wdul_d_'be impbssible for denial of aippointed _cou.nsel by the trial cburt to |
- “prevent a judgmentrin the a;tion in favor of the appealing party.f’l Because the _ﬁ;st requirement '
is not met, the order by the trial court is not é. final appealable orde:.r- uﬁder thé “Proviéional |
Remedy” section of the statute Even if the Court finds that the second reqmrement is met, it is

1mmatena1 because both elemcnts must be satisfied to amount to quahfy a final appealable

order.

Senate Bill _10 Reclassification Héaring is Not Punitive

| Mbs’; importantly, the Apﬁellarit coﬁtcnds that thisis a critic.al -stagerof the litigation

. _ againé.t him, because the reclass.iﬁc.;a'._tion undef Senate Bill 10 imposes a new _drirﬁinal penalty.
This allegatioh cannot prevail here, because, in fa(;t, the prc_)cédures under Senate Bill 10. have
éoﬁclﬁsivéiy been found to be civil and non-pu_n_iti\-r.e' in nature. The Ohio- Legislature explicitly

| inteﬁded Senafe Bill 10 to heip assure public protectio;l, and ndt to punish the sex offender. R.C.
2950 02 (B) Moreover, this Court along w1th other Districts in Ohio, -agree with that principle.
Hayden 96 Oth St. 3d at 214; cztmg State v. Eppmger (2001), 91 Oth St. 3d 158, 165 State v.

| _Wz[lzams (2000), 88 Ohio St.3d 513, 527; see also State v. Clark, 2006 Ol_uo App. LEXIS 4138,

| .20.06-C).hi0—42.12; S‘rate v. Brown, 19_98 Ohio App. LEXIS 4904, unrep.oftedr;-.Ohio v. King

| (2008), 2008 Ohto App. LEXIS 2174, 2008 Chio 2554; Stafe v. Cook (1.99'8), 83 Ohio St.3d 404;

417. In fact, the Ohio Supreme Court has found that “the registration and address verification



* provisions of R.C.. Chapter:2950 are de-mz'nimis ‘procedural requirements that are necessary to
achieve the goals of R C. Chapter 2950.” Cook 83 Ohio St 3d at 412.

: CONCLUSION ‘

For the foregoing rcascns, this Court should affirm the _decision of the Twclfth District. to
not acccpt jurisdictioﬁ m thc appeal of the dcniai of thc appointmcnt of Couﬁsei during the |
'Appe-llan.t’s .'Seﬁatc Bill 10 fc;classiﬁcé.tion ﬁcaﬂng, be'cause it rdoes ﬁot ciualify asa ﬁnal |
' appcalablc order This Court should not accept Junsdlctlon over this appeal because the .
-Appellant has not prescnted a substantlal Constltutlonal questlon nor an issue of public or grcat '

| general 1nterest, for the followmg Teasons.
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