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IN THE SUPREME COURT OF OHIO

Appeal from the Ohio Bosrd of Tax Appeals

THE OHIO BELL TELEPHONE COMPANY, :

Appellee,
‘ Case No.
“ V.
Appeal from BTA Case
WILLIAM W. WILKINS [RICHARD A. ¢ No. 2005-K-202
LEVIN], TAX COMMISSIONER OF QHIO, '
Appellant.
NOTICE OF APPEAL

Richard A. Levin, Tax Commissioner of Ohio, successor to William W. Wilkins, hereby
gi-ves notice of his appeal as of right, pursuant to R.C. 5717.04, to the Supreme Court of Ohio
from a decision and order of the Ohio Board of Tax Appeals (“BTA™), journalized on August 31,
2007, in Case No. 2005-K-202 before the BTA. A true copy of the decision and order of the
BTA being appealed from is attéched hereto and incorporated herein by teft:;ence.

As set forth in R.C. 5727.11(A), the true value of taxable propesrty of a telephone
company’s taxable personal property “shall be determined by a method of valuation using cost
as capitalized on the public utility’s [telephone company’s] books and records less composite
annual allowances as preseribed by the commissioner [Tax Commissioner].” (Emphasis added.)
Such methodology is often referred to for purposes of this Notice of Appeal aé the “statutorily-
mandated” methodology., As further set forth in R.C. 5727.11(A), the Tax Commissioner,
however, “may use another method of valuation,” “if the commissioner finds that application of

this method will not result in the determination of the true value of the public utility’s [telephone
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company’s] property.” (Emphasis added.) The Tax Commissionet’s determination either to apply

the statutorily-mandated methodology or to depart from it is ofien referred to for purposes of this

Notice of Appeal as the Commissioner’s “exercise of discretion.”

The errors in the decision and order of the BTA of which the Tax Commissioner’

(“Commissioner”) complains are as follows:

1. The BTA erred, as a matter of fact and law, in ordering the éommissioner to reduce the
assesged valuation of the taxable personal property of Ohio Bell Telephone Company
(“Ohio Bell™) for the 2003 tax year below the valuation that had been assessed by the
Cqmmissioner under application of the statutorily-mandated methiod for determining
“true value” and which the Commissioner had affirmed pursuant to his final
determination.

2. The BTA erred, as & matter of fact and law, in failing to apply the proper standard of
judicial review lof ihe Commissioner’s valuation of Ohio Bell’s taxable personal property
set forth in R.C. 5727.11(A) and his affirmance of that valuation pursuant to his final
determination. Under the proper standard of ju:dicial review, Ohio Bell had the
affirmative burden of establishing that the Commissioner abused his discretion in
determining not to depart from the statutorily-mandated methodology for determining the
true value of a telephone company’s taxable pro;ierty set forth m that statute.

3. The BTA emred, as a matter of fact and law, in mischaracterizing the Commissioner’s
position as to the plain meaning of R.C. 5727.11(A). Specifically, the BTA wrongly
characterized that position as setting forth the statutorily-mandated method as the
“exclusive” meihod for determining the valuation of a telephone company’s taxable

personal property. Rather, the Commissioner’s position is that the Commissioner, in the
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exercise of the discretion coﬁferred upon him pursuant to R.C. 5727.11{A), may depart

from the statutorily-mandated method if the Commissioner determines that such method

does not reflect true value. Thus, the Commissioner’s exercise of discretion in
determining to apply or depart from the statutorily-mandated methodology is subject to
an “abuse of discretion” standard of judicial review.

. Alternatively, even if the Commissioner’s valuation is not properly subject to the “abuse
of discretion” standard set forth in the preceding paragraphs, the BTA erred, as a matter
of fact and law, in failing to hold that Ohio Bell failed to meet an affirmative burcien of
(I)Iestablishing that the Commissioner’s determination of the true value of Ohio Bell’s
taxable property, as affirmed by the Commissioner in his final determination, was
“clearly unlawful or unreasonable,” and (2) establishing both the manner and the extent

_of the claimed errors in the Commissioner’s valuation.

. The BTA erred as a matter of fact and law in admitting into evidence and then

considering and relying upon an “appraisal” prepared and authored by Thomas Tegarden

(“Tegarden’s appraisal”) more than a year after Ohio Bell filed its notice of appeal to the

BTA, when such appraisal had not been submitted to the Commissioner aﬁd, in fact, was

not in existence during the Commissioner’s administrative proceedings and auditing of

Ohio Bell's personal property tax return. In creating such new evidence after the

Commissioner’s issuance of his final determination, Ohio Bell thereby circumvented the

presumptive validity of the Commissioner’s findings.

. The BTA erred as a matter of fact and law in determining that any of the “unit value” of

Ohio Bell’s system-wide or Ohio-located property as set forth in Tegarden’s appraisal
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was properly allocated t_o the “spare parts™ property eﬁcluded by the Commissioner from
the Commissione_r"s valuation of Ohio Bell’s taxable Chio property.
. The BTA erred as a matter of fact and law in weighing the evidence presented by the
Commissioner and Ohio Bell, even assuming that the Tegarden appraisal was properly
adﬁiﬁed into evidence at the BTA and considered and relied upon by the BTA in support
of its decision and order.

. The BTA erred, as a matter of fact and law, in failing to reject the Tegarden appraisal
because it failed to consider any comparable sales approach to value and utilized a “back-
door” income approach as its “cost approach,” and was based upon only cursory,
insufficient financial data and information concerning Ohio Bell’s own books and records
and was based upon unaudited adjustments to those financial records by Ohio Bell’s
internal personnel.

The BTA erred, as a matter of fact and law, by wrongly rejecting or faiting to give
proper consideration to the “stock and debt” valuation evidence and other evidence
presented by the Commissioner’s expett appraisal witness, Brent Eyre.

Respectfully submitted,

MARC DANN (0039425)
Attorney General

N A’HUBBARD (0023141)
Attorney General

30 East Broad Street 16™ Floor
Columbus, Ohio 43215

Telephone: (614) 466-5967
Facsimile: (614) 466-8226
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OHIO BOARD OF TAX APPEALS

The Ohio Bell Telephone Company,

) CASE NO. 2005-K-202
)
Appellant, ) (PUBLIC UTILITY PERSONAL
) PROPERTY TAX)
vs. ) '
] DECISION AND ORDER
William W, Wilkins, Tax Commissioner )
of Ohio, }
)
Appellee. )
APPEARANCES: '
For the Appellant - Calfee, Halter & Griswold LLP
James F. Lang
Jeffrey J. Lauderdale
1400 McDonald Investment Center
800 Superior Avenue
Cleveland, Ohio 44114-2688
For the Appellee - Marc Damn
Attotney General of Ohio
Barton A. Hubbard
Assistant Attorney General
State Office Tower-25" Floor
30 East Broad Street
Colu_mbus, Chio 43215
Entered August 31, 2007

Ms. Margulies, Mr. Eberhatt, and Mr. Dunlap concur.

Appellant, The Ohio Bell Telephone Company, now operating in Ohio as

SBC Ohio, challenges a fina! determination issued by Tax Commissioner denying its

petition for reassessment and affirming a public utility property tax assessment, as

previously issued, which reflected an increase in the taxable value of appellant’s property

for tax year 2003. We consider this matter upon appellant’s notice of appeal, the statutory

transcript (“S8.1T.”) certified by the Tax Commissioner pursuant to R.C. 5717.02, the
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evidence presented at thi§ board’s hearing, and the written argument submitted by counsel.
In support of its appeal, appellant presented the testimony of three witmesses: Thomas J.
Mueller, Qho oversaw the preparation of appellant’s -2003. annual report;! Patrick
O’Connor, appeliant’s -:orn;rioller;2 and appraiser Thomas K. Tegarden, MAI and CAE. In
response, the Tax Commissioner called as his witnesé appraiser Brent Eyre, ASA.

Pursuant to the definition set forth im R.C. 5727.01(D)(2),> appellant
constitutes a “telephone company” and is required to file, on an annual basis, reports
reflecting the value of its personal property used in business in Ohio. R.C, 5727.08. Inits
2003 annual report, appellant disclosed the total true value of its public utility property as
being $2,416,838,541, with a corresponding taxable value of $456,560,536. Following its
consideration of appellant’s report and the information available to it, the Department of
Taxation issued preliminary assessment certificates increasing the overall true and taxable

values of appellant’s property to $2,466,085652 and $943,372,990, respectively. Through
its petition for reassessment, appellant sought a reduction in total true value of
- $919,726,091 and, correspondingly, $351,611,285 in total taxable value.
| Although appellant waived hearing before the Tax Commissioner, it

submitted a depreciated replacement cost study,® prepared by Weber Fick & Wilson, an

! Mueller testified that he is director of property taxes for AT&T, explaining further that appellant is “a
subsidiary, at the time of Ameritech, which is a wholly[-Jowned company of subsidiary AT&T, at that time
SBC Communications, Inc.” HR., Vol. I at 45.

- 2 O’Connor testified that he is “the controller of the five midwestern telephone companies of AT&T. That
would be IHinois Bell, Indiana Bell, Michigan Bell, Ohio Bell and Wisconsin Bell.” H.R., Vol. T at 301.

* R.C. 5727.01(DX2) defines a “telephone company” as any person “primarily engaged in the business of
providing local exchange telephone service, excluding cellular radio service, in this state[.]”

4 Although appellant refers us to this study, its author did not testify before this board and was therefore
unavailable to respond te any questions opposing counsel or this board may have had regarding the nature of
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operating division of AUS Consultants Utility Services, which suggested that the total true
value of appellant’s property was $1,546,359,561. The commissioner rejected appellant’s
pét_ition, criticizing the probative value of the information presented on its behalf:

“The petitioner contends that its equipment is overvalued due
to the technological change and competition in its industry.
This confention is not well taken. In the instant case, the
petitioner has not shown that the technological change
occurring in its industry is any different from the long march
of progress that has been taking place for centuries across all
sectors of society. The petitioner has not met its burden of
proof of demonstrating that ‘special or unusual circumstances’
exist that make the use of the public utility tax prescribed rates
produce an unreasonable and unjust result. The petitioner has
pot shown that the true value of its equipment as calculated
under the standard computation is inaccurate.

“The replacement cost study calculated the value for the
petitioner’s property using replacement cost new less
depreciation. First, replacement cost new was determined
using cost indices created by C.A. Turner. This calculation
recognizes that certain plant characteristics would not be
reproduced in like kind, but substitute technologies would be
utilized.  Second, replacement cost was adjusted for
depreciation using age-life formulas and further reduced by
the costs for ‘engineering costs.” The study also factors
‘economic useful life’ and the forecasted effects of future
competition. Basically, the estimates in the study are based
on estimates and suppositions in other studies, ie. C.A.
Turner Telephone Plant Indexes and Technology Futures, Inc.
There is no connection between the estimates of useful lives
and value in the study and the useful lives and value of the
petitioner’s property.  The evidence indicates that the

Footnote contd,

the study or its development. Further, “Ohio Bell has chosen on appeal to rely on the more conservative, and
more traditionsl, appraisal performed by Tegarden **¢.” Appellant’s brief at 11. While propesly part of the
record in this matter, given concerns which we have previously expressed regarding similar studies and the
absenice of supporting testimony, we accord it limited weight. See, generally, Cincinnati Bell Tel. Co. v.
Zaino (Fune 10, 2005), BTA Nos. 2003-K-765, et al, unreported; Omnipoint Holdings, Inc. v. Wilkins (Oct.
21, 2005), BTA No. 2004-M-428, unreported; Choice Gne Communications of Ohio, Inc. v. Wilkins (June
9, 2006), BTA No. 2003-K-1461, et al,, unreported. '
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petitioner has a significant amount of older property still in
use in its business, and there has been provided no disposal
study that would pemmit a comparison of the study’s
projection to the realities of this petitioner.

“The petitioner is using the equipment at issue to operate a
going-concern business. The replacement cost of equipment
is not equivalent to the in-place, in-use value that equipment
has to an operating business. **#*

“At best, in calculating its estimated valuation, the petitioner
is providing a crude approximation of the value of its assets.
The value is ultimately based on numerous layers of averages
and estimates that are inherent in market indices. Such
approximations of value are not probative evidence for a
deduction from taxable personal property. *** In challenging
the assessed wvalue, the petifioner has the burden of
establishing the value of its taxable property. The information
submitted does not meet this burden.” S.T. at 7. (Citations
omitted.)

The commissioner also commented on appellant’s failure to adjust its books

and records so0 as to comport with its claim for reduction;

“The petitioner did not adjust its books and financial records
as of the December 31, 2002 listing date at issue to reflect the
reductions in asset values it is seeking for tax purposes. Thus,
the petitioner is asking the Department to ignore its asset
values in its financial records, and make an adjustment to the
value of these assets that it did not make on its books as of the
listing date at issue. It is well settled that a company is bound
by its books and records. *** The burden is on the taxpayer
to show that its book value does not accurately reflect true
value. ***” ]d. at 8. (Citations omitted.)

Appellant then filed the present appeal with this board, specifying the
following as error:
“[Tlhe cost less depreciation method utilized by the Tax

Commissioner does not reflect the true value in money of
SBC’s taxable property as required by Ohio law. The Tax
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Commissioner’s determination is erroncous, unjust and
unreasonable because, inter alia, it overstates both costs and
service lives and utilizes a method that does not reasonably
reflect true value.™

Initially we acknowledge that in an appeal to this board, the burden of proof
“rests on the taxpayer ‘to show the manner and extent of the emror in the Tax
Commissioner’s final determination’ [and that tlhe Tax Commissioner’s findings ‘are
presumptively valid, absent a demonstration that those findings are clearly unreasonable or
unlawful.”™ Cousino Construction Co. . Wilkins, 108 Ohio S$t.3d 90, 2006-Ohio-162, at
Y11. (Citations omitted.)
R.C. 5727.11 establishes the method to be employed by the Tax
Comumnissioner in valuing public utility property, providing in pertinent part:
“(A) Except as otherwise provided in this section, the true
value of all taxable property required by division (A}2) or (3)
of section 5727.06 of the Revised Code to be assessed by the
tax commissioner shall be determined by a method of
valuation using cost as capitalized on the public uiility’s
books and records less composite annual allowances as
prescribed by the commissioner. If the commissioner finds
* that application of this method will not result in the
determination of true value of the public utility’s taxable
property, the commissioner may use another method of
valuation.”

The Tax Commissioner devotes considerable discussion to the valuation

methodology prescribed by the preceding statute and the standards which this board and

5 In its notice of appeal, appeltant also challenged that portion of the Tax Commissioner’s final determination
in which he rejected appellant’s argnment certain software should not be considered tangible personal
property subject to Ohio public wtility personal property tax. S.T. at 1-6, However, at hearing and in the
brief subsequently filed on its behalf, appellant’s counsel confirmed appellant was no Jonger pursuing this
claim. H.R., Vol. I at 31; appellant’s brief at 5, fn. 5. Accordingly, this issue will not be further addressed
hereit.
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appellate courts must thereafter apply in-reviewing his decision. He points out that R.C.
5727.11 requires that he value public utility‘ property utilizing a cost-based methodology,
i.e., capitalized costs less prescribed depreciétion. The commissioner then posits that it is
only when he determines the use of such methodology will not result in true value, that
another valuation method, which he selects, may be employed. As such, the commissioner
maintains that his decision to use or reject the cost-based .method of valuation set forth in
R.C. 5727.11 must be reviewed on appeal under an abuse of discretion standard, a
demonstration met only by showing that his decision reflects an attitude that is
unreasonable, arbitrary or unconscionable. See J M. Smucker, L.L.C. v. Levin, 113 Ohio
St.3d 337, 2007-Ohio-2073, q16.
| In this instance, the commissioner ir;sists appellant is incapable of
demonstrating that he abused his discretion in adhering to the statutory valuation
methodology. He argues that since the information offered by appellant in support of its
petition for reassessment was cleatly insufficient and because the appraisal evidence upon
which appellant now relies was not previously presented to him, he could not possibly have
abused his discretion in valuing appellant’s propcrfy in accordance with R.C. 5727.11(A).
We find these arguments to be substantially similar to those which have already been
considered and rejected in this appeal.
Styled as a “motion for a jurisdictional ruling,” the commissioner initially
challenged appellant’s ability to present appraisal evidence on appeal when such evidence

had not been provided to him. The presiding attorney examiner made the following ruling:

Lppx.11



*Ultimately, the commissioner’s argument must be viewed as
a criticism of appellant’s decision to present evidence in
support of its valuation claim *** that was different than that
previously presented, The Supreme Court has expressly
rejected the argument now advanced by the Tax
Commissioner. In Key Serv. Corp, v. Zaino (2002), 95 Ohio
St.3d 11, 13, the court expressly held:

““The BTA hearing is de novo. Higbee Co. v. Evatt (1942),
140 Ohio 8t. 325, 332 ***_ The BTA is statutorily authorized
to conduct full administrative appeals in which the parties are
entitled to produce evidence in addition to that considered by
the Tax Commissioner. Bloch v. Glander (1949), 151 Ohio
St. 381, 387 *#* ¢

“The BTA may investigate to ascertain further facts and make
its own findings independent of those of the Tax
Commissioner. Nestle Co., Inc. v. Porterfield (1971), 28 Ohio
St.2d 190, 193 *** R.C. 5717.03 authorizes the BTA to
modify orders based upon its independent findings, I1d.’

“See, also, Gen. Elec. Co. v. Zaine (Interim Order, Mar. 5,
2004), BTA Nos. 2003-K-569, et al., unreported, at 2, fin. 3.

“As acknowledged by the court in Key Serv., supra, and
consistent with its holding more than five decades earlier, an
appellant js not restricted on appeal to only that evidence it
previously presented before the commissioner. See Block v,
Glander (1949), 151 Ohio St. 381, 387 (“‘Sections 5611 and
5611-1, General Code, contemplate full administrative appeals
from the orders of the Tax Commissioner, in which the parties
are entitled to produce cvidence in addition to that considered
by the Tax Commissioner, and the Board of Tax Appeals is
authorized to exercise investigational powers to ascertain
further facts.’). This is in conirast to the limitations which
may be imposed upon an appellant challenging a decision of a

® The commissioner argues in his post-hearing brief that the court’s holding in Block v. Glander (1949), 151
Ohio St. 381, as it pertains to a taxpayer’s ability to present additional evidence on appeal, was a situation
where the “Court judicially inserted language into the statute [i.e., former Sections 5611 and 5611-1, now
codified at R.C. 5717.02] that was not written by the General Assembly,” appellee’s brief at 47, and further
that this allowance has been implicitly overruled by subsequent decisions. Given the court’s favorable

citationi to Bloch for this proposition in Key Serv., supra, we find nothing that causes us to now deviate from
our earlier ruling, '
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county board of revision. Compare, ¢.g., R.C. 5715.19(G) (‘A
complainant who fails to provide such information or
evidence is precluded from introducing it on appeal to the
board of tax appeals or the court of common pleas, except that
the board of tax appeals or court may admit and consider the
evidence if the complainant shows good cause for the
complainant’s failure to provide the information or evidence
to the board of revision.’). See, also, CAS4 94, L.P. v
Franklin Cty. Bd. of Revision (2000), 89 Ohio St.3d 622; New
Winchester Gardens, Ltd. v. Franklin Cty. Bd. of Revision
(1997), 80 Ohio St.3d 36.” OQhio Bell Tel. Co. v. Wilkins
(Imterim  Order, Feb. 3, 2006), BTA No. 2005-K-202,
unreported, at 6-7. (Fooinote omitted.}

Through motion filed eight months after the issuance of the above-quoted
order and one week prior to the hearing convened in this appeal, the commissioner sought
our reconsideration, arguing:

“Measured under this standard [i.e., an abuse of discretion],
the Commissioner’s discretionary decision is not properly
subject to challenge through Ohio Bell’s submiission of an
appraisal at this late juncture.  The Commissioner’s
administrative decision below to apply his R.C. 5727.11-
mandated methodology for determining the true value of Ohio
Bell’s taxable property was not informed by any such
appraisal. This newly-created [sic] appraisal evidence could
not possibly show that the Commissioner’s discretionary
determination constitated a ‘perversify of judgment’ — as
would be required for Ohio Bell to demonstrate an ‘abuse of
discretion.” Motion at 2-3.

We reviewed the commissioner’s mglnnents, our examiner’s ruling, and overruled the
motion. Ohio Bell Tel. Co. v. Wilkins (Interim Order, Sept. 13, 2006), BTA No. 2005-K-
202, unreported.

Having been previously unsuccessful in precluding appellant from presenting

any additional evidence of value on appeal, comprised principally of Tegarden’s “unit
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 appraisal,” the Tax Commissioner now asks that we ignore it on the basis that the decision
to deviate from the valuation methedology set forth in R.C. 5727.11 is exclusively his. As
has been frequently acknowledged, the use of a statutory method to ascertain the value bf
petsonal property serves a rationale purpose since “it is impractical for the commissioner to
personally value all personal property in Ohio ***.* Snider v. Limbach (1989), 44 Ohio
St.3d 200, 201. See, also, Campbell Soup Co. v. Tracy (2000), 88 Ohio St.3d 473.
However, where competent and probative evidence is offered which demonstrates that the
valuation methodology set forth in R.C. 5§727.11 will not establish true value, it is
appropriate to rely upon evidence that will provide for such a result. This was recognized
by the Supreme Court in Texas E. Transm. Corp. v. Tracy (1997), 78 Ohio St.3d 83, when
it rejected the commissioner’s suggestion that, absent a demonstration of “special and
unusual circumstances,” alternate valuation methodologies may not be used to determine
the value of public utility property: |

“The ultimate goal imposed by R.C. 5727.10 clearly is to

determine the frue value of the property taxed, *** If the

statutory method does not yield true value, then another

method of valuation may be used, whether or not there are
special or unusuwal circumstances. Although a statyte may

7 %{T]the words “special or unusual circumstances’ do not appear in R.C. 5727.11 and are not a prerequisite
for using an alternate valuation method where appellees are contesting true value rather than depreciation
rates.” Id. at 86. See, also, MCI Telecommunications Corp, v. Limbach (Sept. 20, 1990), Franklin App.
No. 89AP-870, unreported (*[Tlhere are two ways in which the taxpayer may contest the commissioner’s
valuation. The taxpayer may either offer direct evidence of the property’s true value or the taxpayer may
offer evidence that the applicable rate of depreciation does not accurately measure the property’s true value,
cither because special or unusual circumstances exist or because a rigid application of the directive will
create an unjust or unreasonable result.”); Cincinnati Bell Tel. Co. v. Zaino (June 10, 2005), BTA Nos.
2003-K-765, et al., unreported, at 21 (“The commissioner concedes that where ‘direct evidence’ of value is
offered, such as an appraisal like that refied wpon in Texas E. Transm., a public utility need not demonstrate

the existence of special and unusual circumstances in order to deviate from booked costs less prescribed
allowances.”).
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provide a prima facie estimate or presumption of vafue, where
rigid application of the statute would be inappropriate, the
presumption of value must yield to other competent evidence

reflecting true value. *** Id. at 85-86. (Emphasis sic and
citations omitted.)

After having reviewed and considered the case authority cited by the
commissioner, a significant portion of which relates to his clearly discretionary authority fo
remit penalties, we conclude that the obligation of this board remains in this appeal to
ascertain whether the evidence presented supports a value different from that pre\;'ious_ly
determined by the Tax Commissioner. As noted by the court in Texas E. Transm.,
“[c]ontrary to the commissioner’s assertion, in deciding true value, the BTA need not
adhere to the cost-based statuiory method of valuation.” Id. at 86.

As previously indicated, appeliant relies upon the writien narrative appraisal
report and testimony of Thomas Tegarden, an appraiser specializing in the valuation of
public utility property. Within his report, Tegarden noted the evolving landscape within
the telecommunications industry:

“The $290 billion telecommunications industry was and is in
the throes of transition. Technological advancements and
regulatory reforms were driving traditional
telecommunications service providers into a competitive
environment that required innovative strategy and financial
flexibility. Start-ups infroduced new business models, and
incumbent players made large investments to develop new
market opportunities. Capital spending scared in the few
vears through 2000, far oulpacing revenue growth. As a
resul, in 2002 both incumbents and newer arrivals struggled
to survive in this environment of rapid change and heavy
competition.” Ex. 5, at 6.
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Tegarden expressly noted hbw substitite markets utilizing wireless and Infernet-based
technologies, ie., Voice over Internet Protocol (“VoIP”), have caused 2 migration of
customers from traditional telecommunications devices and, in turn, a decline in retail
access lines. Referring fo comments miade by one telecommunications research analyst,
“[iln the data network era, the Bells circunit-switched networks were like railroad tracks at

the dawn of the jet age.” 1d. at 10.
In order to estimate the value of appellant’s operating telecommunications
property, Tegarden concluded that the “unit appraisal concept™ was appropriately applied:

“There are problems peculiar to the appraisal of
telecommunications companies that make them best suited to
the unit appraisal concept of valuation. Usually the property
of a company that extends over several taxing districts, such
as the property of OBT, has value and maintains value
because it is operated as a system or unit.

“The telephone property has its greatest value as a part of a
unit or system. The investments in specialized equipment,
cable, digital switching systems, fiber oplics, conduit, poles
and wire would have less value if not used for the
communication of messages and data. The individual portions
of a telecommunications company would have little value if
separated from the system.

“A telecommunications company is operated as & unit,
provides telecommunications services as a unit, and reports its
financial operating results as a unit. - Further, to whatever
degree the telecommunications properties are regulated, the
state and federal regulatory authorities essentially exert their
regulatory controls and decisions over the operating
telecommunications property as a unit. Thus, the very nature
of a telecommunication company and its property makes it an
ideal candidate for the unit appraisal process,” Id. at 18.

11
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Tegarden describing the process of developing an ultimate opinion of value

under this methodology as follows:

“The unit appraisal concept is the appraisal of an integrated
property as a whole, without reference to the value of its
component parts. The unit appraisal concept is the opposite
of the summation appraisal concept, which is the summing of
two or more of the appraisais made of fimctional parts of the
whole.” Id. at 17, fn. 22.

He explained the three steps employed in the process:

“First, the unit to be appraised is generally the operating
property of the telecommunication company. The non-
operating properties, if they exist, are generally appraised
individuaily, independently of the operating unit, or are
allocated out of the operating unit.

“Second, following the determination of the unmit to be
appraised, three indicators or approaches to value are used to
determine the market value of the operating properties of the
telecommunication company. They are the cost approach, the
income approach, and the sales comparison approach. While
it may not be possible or practical to use all three approaches
in the appraisal process, all should be considered.

“Third, once the unit or system value is determined, a proper
“value is allocated to the taxing district. The allocation process
is accomplished through the use of aliocation factors which
relate to the property being appraised.” 1d. at 17-18.
Within his report, Tegarden considered all three appraisal approaches

typically relied upon in opining value, i.e., the cost, income, and the market data/sales

~ comparison approaches, but rejected the utility of the latter, as well as “its surrogate the
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stock and debt approach,™ citing the absence of reliable comparable data. Tegarden
testified that while he stays abreast of sales data within the industry, there arc relatively
few sales that have occurred and the extrapolation of an opinion of value from such
information can be difficult and misleading. As for the stock and debt approach, Tegarden
noted that neither appellant nor its parent company has publicly traded stock; instead, the
traded stock exists in the ultimate parent company which has “some 200 companies under
their umbrella that that stock represents the value of” H.R., Vol. Il at 21. Within his
report, he addressed at length the reasons why he considered the stock and debt approach to

be unreliable:

“Because of the lack of comparable sales price data in the
public utility field, appraisers have had to search for proxies
or substitutes for such indicators of value. To some
appraisers, it appears logical that since there seldom are
available objective market evidences of value for business
properties, the next best alternative is the market price of the
securities of the enterprise owning the properties. It is
assumed that the market value of the securities is the market
value of the assets of the business enterprise. Thus the stock
and debt approach emerges as a substitute for the traditional
sales comparison approach.

“It is noteworthy to recognize that during any given day,
month, or year, many of the outstanding securities of a
particular enterprise are seldom involved in transactions. In
fact, some companies have securities which are never publicly
traded. Even when a company has common stock actively
traded by the public, the portion traded in any time period is a
relatively small part of the total shares outstanding. However,
an additional problem exists when the company has no (or
relatively few) securities publicly outstanding. The stocks of

* Tegarden explained that “[t]he stock and debt approach is based on the accounting theory that assets gqual
liabilities and equity. The theory is if one can determine the value of the labilities and equity, by default, one
would have determined the value of the life of the assets.” H.R., Vol. Il at 472.473.
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xegional Bell operating companies typically are owned by
regional holding companies, which have many other business
ventures as well. SBC, ultimate parent company of OBT
(OBT’s parent company, Ameritech, is owned by SBCY owng
many subsidiaries directly or indirectly and thus its stock price
includes the effect of all those companies.

“Even when security price data are available, an important
question is, does such security price data, especially based on
relatively small unit transactions, represent the value of the
enterprise? Many financial experts believe the motivation and
expectations of the investors, each separately buying
insignificant quantities of the outstanding stocks, are geared
very much to their individual portfolio and marketability
needs. They do not want to own and operate the enterprise;
they want to own the stock and all the rights which are
attached to such ownership.

ok ik %

“ Another disquieting factor is that the stock market is largely a
market of secondary fransactions, a market of derived
demands. It is very unlike the wheat market, for example,
where the ultimate purchasers do not make their purchases
with a view to resale but rather to feed livestock or make
flour. No investor ordinarily buys stocks to consume either
them or their underlying resources. The latter are, of course,
. legally inaccessible to the sharcholders. Instead, stocks are
bought for resale, except such few as are from time to time
taken off the market in mergers, liquidations, and stock
repurchase programs. From year to year, the great majority
simoply move from hand to hand, bought by shareholders
whose expectations of a return of capital and most of the
return on capital depend entirely on the willingness of others
to share such expectations. ***

“With different motives in the minds of the purchasers of
stocks and purchasers of assets, the stock and debt indicator
loses some of its credibility as an indicator of the market value
of a company’s operating properties.” Ex. 5, at 63-65.
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In performing his cost approach to value, he noted at page 24 of his report
that the “total net telephone plant pius materials and supplies of OBT on January 1, 2003,
was $2,56i,919,575,“ a figure which was confirmed by appellant’s controller. He opined
that a prospective purchaser would typically expect a rate of refurn on its investment of
12.35%. However, citing as a major impact the trend of diminished retail access lines, he
opined that the most likely return on appellant’s assets would only be 12%. Tegarden
concluded that this .35% below-market rate of return should be accounted for as external
obsolescence, calculated as having a 2.83% negative impact on value. Taking this into
account, Tegarden arrived at a rounded value of $2,490,000,000 throug,h- use of the cost
approach.

Tegarden next performed an income approach to value, ultimately concluding
that it should be accorded the most weight in his final conclusion of valuc. While
considering appellant’s net operating income (“NOI”) for the prior five years, based upon
regulatory changes, various investor trends within the industry, appeliant’s historical and
anticipated loss of retail access lines, and his experience in reviewing various other market
conditions, he accorded primary weight to appellant’s 2002 NOI in deriving an estimated
net operating income for 2003 of $305,000,000. He then discounted this amount at a rate
of 12.35%, derived using a weighted average cost of capital methodology, which measures
~ a company’s cost of debt and equity financing weighted by the percentage of debt and
percentage of equity in a company’s capital structure. Accordingly, Tegarden opined a

rounded value through the income approach of $2,470,000,000.
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He then reconciled the values resulting from the two approaches employed,
concluding to a value for appellant’s operating properties of $2,475,000,000. As noted in
the trans;nittal letter to his report, he deducted $830,987,807 from this amount in order to
reflect a total true value for taxable property of $1,672,518,399. However, of the property
considered tax exempt, $30,692,139 was attributed to property identified as “intangibles.”
Appellant’s witness explained that this figure related to its original challenge that software
constituted an intangible asset not subject to personal property tax. Since this claim was
later withdrawn, appellant acknowledges that this amount should not now be exciuded and

- that the total value of non-taxable items should be adjusted to $800,295,668. H.R., Vol. |
at 70-73. Applying the markét;to-book ratio of 96.5696% used by Tegarden, an adjusted
.non-taxablc figure of $772,842325 resuits. Deducting this amount from Tegarden’s
market value, appellant requests that its truc value of its taxable public utility property for
tax year 2003 be determined at $1,702,157,675.

As previously indicated, the Tax Commissioner bas asserteﬂ that the
eﬁclusive means by which to value appellant’s property is that set forth within R.C.
5727.11. Although he has elected not to present his own appraisal evidence, independent
of his reliance upon the valuation methodology provided for by statute, the commissioner
has advanced several reasons why appellant’s evidence is insufficient to suppori an
alternative value.

The commissioner first points to appellant’s failure to undertake an

impairment analysis under Statement of Financial Accounting Standard (“FAS”) No. 144

" . which “addresses financial accounting and reporting for the impairment or disposal of long-
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lived assets.” Joint. Ex. 8, at 4. He posits that under generally accepted accounting
principles, when appellant became aware of any circumstances which materially impacted
the. value of its assets, either appellant’s internal staff or its eﬁemal auditors should have
underfaken such an analysis. The absence of such evidence, according to the
commissioner, runs contrary to appeliant’s position advanced through this appeal that the
value of its assets has declined. While an impairment analysis or, as in this instance, the
lack thereof may be entitled to some consideration, we are unwilling to infer that
appellant’s financial reporting is necessarily inconsistent with the relief sought through its
appeal. |

As for Tegarden’s appraisal, the commissioner suggests that this board
“scrutinize that appraisal in light of the critical analysis and evidence presented by the
Comomissioner’s expert appraiser, Mr. Eyre, through his BTA testimony and the various

BTA-admitted exhibits that Mr, Eyre’s [sic] prepared, compiled and authored.” In his

i

* Eyre indicated that he did not perform an appraisal of appellant’s assets, but instead was asked to “critique”
Tegarden’s appraisal, HL.R., Vol. IV at 15-16, elaborating during cross-examination as foliows:

“T*ve been asked to do what I would characterize as a consulting service,

and in that regard I've been asked to perform certain types of analysis

relating to valuation characteristics of the taxpayer, and also as relates to

" Mr. Teparden’s report and showing the effect thereafter. But 1 haven’t

rendered an opinion of vatue here.” HR., Vol IV at 142,
Such an engagement appears to be considered & “review appraisal,” a sitnation described in the comments to
Standard 3 of the Uniform Standards of Professional Appraisal Practice (“USPAP”), promulgated by The
Appraisal Standards Board (“*ASB™) of The Appraisal Foundation, as “the act or process of developing and
communicating an opinion about the quality of all or part of the work of another appraiser that was
performed as part of an appraisal, appraisal review, or appraisal consulting assignment. The appraiser’s
opinion about quality must encompass the completeness, adequacy, relevance, appropriateness, and
reasonableness of the work under review, developed in the context of the requirements applicable to that
work. *** Appraisal review requires the reviewer to prepare a separate report sefting forth the scope of
work performed and the results of the appraisal review.” This latter efement appears tempered by USPAP
Rule 3-4, which acknowledpes that an oral presentation is permissible: “To the extent that it is possible and
appropriate, an oral appraisal review report must address the substantive matters set forth in Standards Rule
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brief, the commissioner specifically criticizes Tegarden’s decision not to develop an
opinion of value using the market approach, i.e., sales comparison approach, and questions
the i)ropriety of removing an amount attributable to “spare bairs” from the unit value of the
operating properties’ total value.

’ As for his first contention, the Tax Commissioner ingists that since the “best
evidence” of true value is typically a recent arm’s-length sale of the property in issue,
Tegarden’s failure to develop a market approach within his appraisal is fatal to the
reliability- of his ultimate opinion. The commissioner directs our attention to Mr. Eyre’s
commentary, specifically “his testimony and exhibits [which] reflect a detailed ‘stock and
debt’ approach to value, suppoiting a significantly greater true value for the taxable
property than determined by the Commissioner.” Appeliee’s brief at 55. Eyre indicated
that the stock and debt approach, the most common approach used in developing a market
approach in a unit appraisal, is a very pertinent indicator of value and, contrary to
Tegarden’s opinion, there exists sufficient market data from which the approach may be

developed.

Footnote contd.

3-2.” In a compilation of questions and responses, The Appraisal Foundation indicated that Standards Rule
3-4 was added, in pant, in order to “address the fact that appraisal review reports are frequently given orally,
in particularly in court testimony setiings.” Frequently Asked Questions (2006 Ed.), at 94.

® We consider it appropriate to comment upon the utility of a review appraisal. USPAP contemplates
situations where one appraiser will critically evaluate various aspects of another appraiser’s work product,
See . 9. A reviewer’s “scope of work” may also include the expression of his or her own opinion of value.
See Standards Rule 3-2(d). However, where such an wnderiaking occurs, the reviewing appraiser must
minimally adhere to additional disclosure requirements. See, e.g, Standards Rule 8-2(b). See, also,
Advisory Opinion 20. In this instance, Eyre made it clear that he was not engaged to develop, nor did he
have, an opinion as to the value of the property in issue in this appeal. See, e.g., HR., Vol. IV 15-16, 85-86,
110, 141-142.
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The practice of appraising property is not an exact science, but instead
reflects the development of an opinion, the reliability of which depends upon the basic
éompctcncc, skill, and ability demonstrated by the ai)praiser. As we have often noted,
“[t)he discipline itself is often inexact; ultimate conclusions involve hearsay, suppositions,
and subjective mental impressions as well as specific data. The Webster’s New World
Dictionary (2™ ed. 1970) defines ‘opinion’ as a ‘belief not based on absolute certainty or
positive knowledge but on what seems true, valid or probable to one’s own mind *** an
evaluation, impression or estimation.”” Cyclops Corp. v. Richlond Cty. Bd. of Revision
(May 30, 1985), BTA Nos. 1982-A-566, €t seq., unreported, at 6-7.

The Supreme Cowrt has ackmowledged this board’s role in weighing and
evaluating evidence. Yor example, in Snider, supra, the court reaffirmed the discretion
which wé are accorded:

“The BTA is granted great latitude in determining the weight

to be given evidence and the credibility of witnesses before it,

It is not required to adopt the valuation fixed by any expert or

witness. Value for tax purposes is a question of fact, and this

finding is pramarily within the province of the taxing

authorities. This court will not disturb such a decision unless

it affirmatively appears from the record that such decision is

unreasonable or unlawful. Cardinal Federal S. & L. Assn. v,

Bd. of Revision (1975), 44 Ohio St. 2d 13, *** paragraphs

two, three, and four of the syllabus.”}. Id. at 202. (Parallel

citations omitted.)

See, also, Wolf v. Cupahoga Cty. Bd. of Revision (1984), 11 Ohio St.3d 205, 207 (“A great
deal of appellants’ argument is devoted to the rebuttal of appellees’ expert testimony.

Ultimately, they conclude that none of his conclusions is credible enough to be relied on by
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the BTA. However, such a determination is precisely the kind of factual matter to be
decided by the BTA.™).

While it may be optimal to have an éppraisal in which all of the commonly
employed methodologies are develéped in determining the value of property, the absence
of one approach or the fact that an expert places greater emphasis on an approach other
than the market approach does not mandate rejection of the opinion in its entirety. In this
instance, Tegarden, an expert with considerable experience in valuing public utility
properly, cogently explained why, in his opinion, a stock and debt approach would not
~ serve as a reliable indicator of value. Although the commissioner disputes this," along with
several other aspects of Tegarden’s appraisal, we are not persuaded by his arguments or the
criticisms offered by his witness. In his narrative appraisal report and during his testimony,
Tegarden described in considerable detail the data he gathered and relied upon, and the

steps which he undertook to develop his opinion.

"' in an apparent effert to demonstrate an inconsistency, the commissioner’s counsel questioned Tegarden
regarding a prior appraisal in which he performed a stock and debt approach. See Ex. S. Tegarden
responded by pointing out that while the approach had been developed, in the fina] reconciliation of value, it
was given little consideration.
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We also reject the commissioner’s contention that it was improper for
Tegarden to r-emove value attributable to “spare pairs,” i.e., copper wire not used in
business. Because the value of such assets was included in the operating unit valued within
Tegarden’s unit appraisal, it was appropriate to remove such costs as they cannot be
considered used in business and subject to taxation. See, generally, United Tel. Co. of
Ohio v. Tracy (1999), 84 Ohio St.3d 506. Although the commissioner’s witness offered an
alternative means by which such costs could have been accounted for, he nevertheless
concedes that it is appropriate (o eliminate the costs from an appraisal so as not to render
them subject to assessment.

It is apparent from the present record that ‘the telecommunications industry
has undergone considerable change during the past decade and that the existence of a
variety of factors, e.g., increased competition, dramatic technological advancements, shifts
in consumer trends, may influence the value of participants® assets. It is reasonable that
such factors be reflected as obsolescence impacting the property which, in this instance, we
- find has been fairly, reasonably, and more accurately captured by appellant’s expert than
that which would result from application of the method set forth in R.C. 5727.11(A).
Although the commissioner refers us to recent decisions in which we have rejected
reduction claims advanced by other providers of telecommunications services, we note that
in those cases we had not been provided with an appraisal of the property in issue, but
instead depreciation studies which we found unreliable and unpersuasive.

Upon review of the record, we find Tegarden’s appraisal to be competent and

probative evidence of the value of appellant’s personal property and that as a result of such
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evidence appellant has rebutted the presumption of correctness which must be accorded the
commissioner’s findings. It is therefore the order of this board that the final determination
of the Tax Commissioner must be, and hereby is, reversed and that the true value of

appellant’s taxable property for 2003 be established at $1,702,157,675.

chiosearchkeybia
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The Ohio Bell Telephone Company, Appellant, vs. William W. Wilkins, Tax
Commissioner of Ohio, Appellee.

2006 Ohio Tax LEXIS 145

February 3, 2006, Entered
ORDER

{Qverruling Motion for Jurisdictional Ruling)

This matter is now before the Board of Tax Appeals as a result of a "motion for a
jurisdictional ruling” filed on behalf of the Tax Commissioner. The commissioner does
not claim that appellant failed to comply with the requirements imposed by R.C.
5717.02 so as to entirely divest this board of jurisdiction over this appeal. Instead,
he asserts that evidence which he anticipates appellant intends to present at an
upcoming hearing cannot be considered by this board as it is premised upon a theory
not previously advanced. nl

nl Although the commissioner's motion is styled as one requesting a jurisdictionai
ruling, he does not, as noted above, seek the dismissal of appellant's appeal.
Instead, he seeks an order limiting the evidence appellant is permitted to offer
during hearing. See discussion, infra. It is therefore appropriate to acknowledge this
board's often expressed reluctance to render evidentiary rulings in advance of
hearing. See, e.g., Cleveland Hts./Univ. Hts, Bd. of Edn. v. Cuyahoga Cly. Bd. of
Revision (Interim Order, Oct. 30, 1992), BTA Nos. 1991-A-1051, et seq., unreported,
at 3-5. See, also, Cofumbia Gas Transmission Corp. v. Zaino (Interim Order, June 6,
2005), BTA No. 2003-K-1876, unreported; Seven Seventeen HB Philadelphia No. 2 v.
Frankiin Cty. Bd. of Revision (Interim Order, Feb. 4, 2005), BTA Nos. 2002-A-1925,
et al, unreported. [*2]

This appea! was scheduled to proceed to evidentiary hearing on January 9, 2006. On
December 13, 2005, appellant requested that the hearing be continued in order to
allow it to "provide the Board with an alternative valuation of its public utility
property that reasonably reflects its true value." Id. at 1. Appellant indicated that in
light of this board's decision in Cincinnati Bell Tel. Co. v. Zaino (June 10, 20053), BTA
MNos. 2003-K-765, et al., unreported, which rejected a valuation study similar to that
upon which appellant apparently intended to rely, it has now engaged Thomas
Tegarden to prepare an appraisal of its public ufility personal property. However, due
to Tegarden's schedule, appellant found it necessary to request a postponement of
the hearing.

Without objection, the January 9, 2006 hearing was cancelled. However, as a result
of the preceding disclosure, the filing of the motion now under consideration ensued
through which the Tax Commissioner requests that this board preclude appellant's
introduction of an appraisal and accompanying testimony on the basis that it is
attempting, on appeal, "to raise a completely different valuation claim." Tax
Commissioner's motion {#¥3] at 7. Citing to the statutory provisions allowing for the
filing of petitions for reassessment and notices of appeal, the commissioner insists
that appellant is restricted on appeal to the same methodology and evidence of
valuation it relied upon below,

The commissioner correctly notes that the authority of the Board of Tax Appeals to
consider an appellant's arguments is restricted by two separate, but similar,
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statutory provisions. R.C. 5727.47 makes clear the need for a public utility to initially
disclose its objections to an assessment before the Tax Commissioner, providing in
pertinent part: 7

"(A) * * * If a public utility objects to any assessment certified to it pursuant to such
sections [i.e., R.C. 5727.23 and 5727.38], it may file with the commissioner * * * g
written petition for reassessment. * * * The petition shall indicate the utility's
objections, but additional objections may be raised in writing if received by the
coinmissioner prior to the date shown on the final determination by the
commissioner." (Emphasis added.)

Analogous provisions have been found to run to the core of procedural efficiency
since a taxpayer's objections provide the Tax Commissioner with [*4] notice of the
scope of the requested review. As the Supreme Court ultimately concluded in CNG
Dev. Co. v. timbach (1992), 63 Ohio St,3d 28, 32, "a taxpayer has not substantially
complied with the statute, so as to invoke the right to review of a particular error, if
he has not set forth that error with specificity in the petition for reassessment.” See,
also, Shugarman Surgical Supply, Inc. v. Tracy, 97 Chio St.3d 183, 186, 2002-0Ohio-
5809; Nimon v, Zaino, Lorain App. No. 01CA007918, 2002-Ohio-822; American Fiber
Systems, Inc. v. Wilkins (Sept, 16, 2005}, BTA No. 2004-K-1222, unreported; Ohio
Edison Co. v. Tracy {(Interim Order, May 21, 1999), BTA No. 1997-K-322,
unreported.

Similarly, R.C. 5717.02 restricts this board's jurisdiction to a consideration of those
errors set forth with specificity in an appellant's notice of appeat:

"The notice of appeal shall have attached thereto and incorporated therein by
reference a true copy of the notice sent by the commissioner * * * to the taxpayer,
enterprise, or other person of the final determination or redetermination complained
of, and shall also specify the errors [*¥B] therein complained of * * *." (Emphasis
added.)

See, also, Queen City Valves v. Peck (1954), 161 Ohio St. 579, syllabus ("On an
appeal from an order of the Tax Commissioner to the Board of Tax Appeals, Section
5611, General Code (Section 5717.02, Revised Code), requires that the notice of
appeal shall specify the errors complained of; a notice of appeal which does not
enumerate in definite and specific terms the precise errors claimed but uses
language so broad and general that it might be employed in nearly any case is
insufficient to meet the demands of the statute; and a decision of the Board of Tax
Appeals dismissing for want of jurisdiction an appeal predicated on such a notice of
appeal will not be reversed by this court as unlawful or unreasonable."); Lenart v,
Lindley (1980), 61 Ohio St.2d 110; Ellwood Engineered Castings Co. v. Zaino, 98
Ohic 5t.3d 424, 427, 2003-0Ohio-1812 (quoting from Cleveland Elec. Iflum. Co, v.
Lindley (1982). 69 Ohio $t.2d 71, 75, "under R.C. 5717.02, a notice of appeal does
not confer jurisdiction upon the Board of [*¥6] Tax Appeals to resclve an issue,
unless that issue is clearly specified in the notice of appeal.'"); Gen. Motors Corp. v.
Wifkins, 102 Ohio St.3d 33, 2004-0Ohio-1869,

Accordingly, as pointed out by the court in DeWeese v. Zaino, 100 Ohio St.3d 324,
2003-Chio-6502:

"The only issues that can be determined by the Tax Commissioner on a petition for
reassessment are those that are presented to him in writing by the taxpayer. In
turn, the only issues that can be appealed to the BTA from a final determination by
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the Tax Commissioner are those that were considered by him, as set forth in his final
determination.”" n2 Id. at P 21.

n2 As noted above, this board's ability is generally considered to be limited to those
errors specified by an appellant in its notice of appeal. However, the board may have
the authority to consider additional issues not raised in a notice of appeal where
obvious error exists, the board exercises its investigatory powers, or where the
commissioner himself contests an issue neither addressed in his final determination
nor raised by an appellant in a notice of appeal. See, e.g., Buckeye Internatl., Inc. v.
Limbach {(1992), 64 QOhio St.3d 264, 267-268; Key Serv. Corp. v. Zaino (2002}, 95
Ohio St.3d 11, 15-17; Howard Gas & Oil Co. v. Limbach (May 21, 1993), Lucas App.
No. L. 92-128, unreported. [*¥7]

Relevant to the commissioner's motion, n3 appellant initially objected to the
commissioner's assessment by asserting in its petition:

"The cost less depreciation method utilized by the Tax Commissioner does not refiect
the true value in money of SBC Ohio's n4 taxable property as required by Ohio law."”
S.T. at 199,

n3 Appellant also challenged the taxability of certain software costs. However, this
claim is not the subject of the commissioner's motion as he concedes this issue was
raised by appelilant in its petition for reassessment and in its notice of appeal.

n4 In its petition for reassessment, appellant disclosed that appellant operates in
Chio as SBC Chio.

Subsequently, in its notice of appeal filed with this board, appellant specified the
following as error existing in the commissioner's final determination:

"Second, the cost less depreciation method utilized by the Tax Commissioner does
not reflect the true value in money of SBC's taxable preperty as required by Ohio
law. The Tax Commissioner's determination is erroneous, unjust and unreasonable
because, inter alia, it overstates both costs and service lives and utilizes a method
that does not [¥8] reasonably reflect true value.”

It must be emphasized that this board is not predisposed to imposing jurisdictional
limitations where none are expressly set forth. Cf. Nucorp, Inc. v. Montgomery Cty.
Bd. of Revision (1980), 64 Ohio St.2d 20, 22 ("While this court has never
encouraged or condoned disregard of procedural schemes logically attendant to their
pursuit of a substantive legal right, it has also been unwilling to find or enforce
jurisdictional barriers not clearly statutorily or constitutionally mandated, which tend
to deprive a supplicant of a fair review of his complaint on the merits."). Although
the commissioner suggests that @ much more restrictive interpretation be accorded
appellant's objections and specifications, this board declines his invitation as being
inconsistent with the Supreme Court's admonition that such notices not be read in a
hypertechnical manner. See, e.g., Abex Corp. v. Kosydar (1973), 35 Ohio St.2d 13;
Goodyear Tire & Rubber Co. v. Limbach {1991), 61 Qhio St.3d 381; Buckeye
Interpat!., Inc. v. Limbach (1992), 64 Ohio St.3d 264. [*¥9]

Moreover, even if appellant’'s petition for reassessment and notice of appeal were to
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be viewed with the most critical eye, the commissioner and this board were clearly
put on notice that appellant was objecting to the application of the cost less
depreciation method typically employed by the commissioner in valuing its public
utility property. R.C. 5727.47 and 5717.02 contemplate that pleadings invoking
review will provide the commissioner with notice of the errors claimed by a public
utility, not necessarily all of the evidence, which it is reasonable to assume, will be
gathered during the appellate process and ultimately offered in support thereof.

Ultimately, the commissioner's argument must be viewed as a criticism of appellant's
decision to present evidence in suppott of its valuation claim n5 that was different
than that previously presented. The Supreme Court has expressly rejected the
argument now advanced by the Tax Commissioner. In Key Serv. Corp. v. Zaino
{2002), 95 Chio St.3d 11, 13, the court expressly held:

"The BTA hearing is de novo. Higbee Co. v. Evatt (1942), 140 Ohio St. 325, 332 * *
*. The [*10] BTA is statutorily authorized to conduct full administrative appeals in
which the parties are entitled to produce evidence in addition to that considered by
the Tax Commissioner. Bloch v. Glander (1949}, 151 Ohio St. 381, 387 * * *,

"The BTA may investigate to ascertain further facts and make its own findings
independent of those of the Tax Commissioner. Nestle Co., Inc. v. Porterfield (1971),
28 Ohio St.2d 190, 193 * * * R,C, 5717.03 authorizes the BTA to modify orders
based upon its independent findings. Id."

See, also, Gen. Elec. Co. v. Zaino (Interim Order, Mar. 5, 2004}, BTA Nos. 2003-K-
569, et al., unreported, at 2, fn. 3,

n& The commissioner posits that appellant has mischaracterized this board's
jurisdiction as being predicated upon the statement of a claim rather than the
specification of error. Since appellant did not previously present an appraisal of its
property, the commissioner asserts that he could have committed no appealable
error with respect to either its consideration or rejection. This view, rejected above
as overly restrictive, confuses a ciaim of error, which indeed limits jurisdiction, with
the type of evidence an appellant chooses to present in support of such

claim. [¥11]

As acknowledged by the court in Key Serv., supra, and consistent with its holding
more than five decades earlier, an appellant is not restricted on appeal to only that
evidence it previously presented before the commissioner. See Bloch v. Glander
{1949), 151 Ohic St. 381, 387 ("Sections 5611 and 5611-1, General Code,
contemplate full administrative appesls from the orders of the Tax Commissioner, in
which the parties are entitled to produce evidence in addition to that considered by
the Tax Commissioner, and the Board of Tax Appeals is authorized to exercise
investigational powers to ascertain further facts."). This is in contrast to the
limitations which may be imposed upon an appellant challenging a decision of a
county board of revision, Compare, e.g., R.C. 5715.1%G) ("A complainant who fails
to provide such information or evidence is precluded from introducing it on appeal to
the board of tax appeals or the court of common pleas, except that the board of tax
appeals or court may admit and consider the evidence if the complainant shows good
cause for the complainant’s failure to provide the information or evidence to [¥12]
the board of revision."). See, also, CASA 94, L.P. v. Franklin Cty. Bd. of Revision
(2000), 89 Ohio St.3d 622; New Winchester Gardens, Ltd. v. Franklin Cty. Bd. of
Revision (1997}, 80 Ohio St.3d 36.

Appx. 33



Based upon the foregoing, the Tax Commissioner's motion is hereby overruled. As
previously indicated, the evidentiary hearing in this appeal was cancelled and has not
yet been rescheduled. Accordingly, the parties are hereby ordered, within fourteen
days of the issuance of this order, to jointly propose dates upon which this appeal

may proceed to hearing.
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Champion Spark Plug Company 900 Upton Avenue Toledo, Ohio 43607 Appellant
vs. Edgar L. Lindley Tax Commissioner of Ohio Appellee

CASE NOS. E-1578; E-1579 (PERSONAL PROPERTY)
STATE OF OHIO -- BOARD OF TAX APPEALS
1978 Ohio Tax LEXIS 493

April 10, 1978
OPINION:
ENTRY

These causes and matters came on to be considered by the Board of Tax Appeals
upon two notices of appeal filed herein by the above named appellant under date of
August 31, 1976, from four Final Assessment Certificates of Valuation, each dated
August 6, 1976, concerning appellant's persona! property valuation for the tax years
1972 and 1973 wherein the Tax Commissioner found deficiencies in each year in
three separate taxing districts concerned with appellant's Inter-County Corporation
Tangible Personal Property returns for the tax years 1972 and 1973, as set forth on
said certificates.

The notices of appea! concerning 1972 and 1973 are identical except for the naming
of the year involved and the body of appellant's notice of appeal concerning the year
1973, reads as follows:

"Notice is hereby given [*2] by Champion Spark Plug Company, Appellant
herein, of its appeal to the Board of Tax Appeals from the final order of Edgar L.
Lindley, Appeliee herein, in the form of two Final Certificates of Valuation, each
dated August 6, 1976 and assessing deficiencies to Appellant on its Inter-County
Corporation Return of Taxable Property for the year 1973. Copies of said Final
Certificates of Valuation are attached hereto and made a part hereof by reference.

“The errors complained of herein are the erroneous and unlawful actions of Appellee
as follows:

"(1) Appellee erred in refusing to allow Appellant’'s Claim for Deduction From Book
Value filed with Appellant's tax return.

"(2) Appellee erred in not accepting Appellant’s appraisal of certain of its property as
the basis for determining the true value of that property included in its tax return for
said year.

"(3) Appellee erred in applying his '302 Computation' in determining the true value
for taxation of certain of Appeliant's property for said year.

"(4) Appellee erred in assessing certain of the property of Appellant at values in
excess of the true value thereof for said year 1973.

"Because of the errors stated above, the Appellant [*3] requests that the Appellee's
order as to the matters included in this appeal, be reversed as unlawful and
unreasonable.
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"Appellant states that Marshall, Melhorn, Bloch & Belt, its attorneys, 1434 National
Bank Building, Toledo, Ohio 43604, will represent it in this appeal.”

These cases were consolidated for hearing and disposition since the testimony and
evidence was identical in each case except for dates and doilar amounts. The legal
issues are identical.

The matters were submitted to the Board of Tax Appeals upon the notices of appeal,
the statutory transcript supplied by the Tax Commissioner, which includes both
cases, the testimony and evidence presented to the Board of Tax Appeals at a record
hearing in Columbus, Ohio, on February 24 and 25, 1977, and the briefs supplied by
counsel.

The facts in this case are not in dispute. It is only the application of the law to these
facts which must be determined by the Board of Tax Appeals.

The appellant corporation is the owner (in this matter) of three manufacturing plants
which are used in the manufacture of spark plugs. Two of these plants are located
in Toledo, Ohio, and the third plant involved in this appeal is located at [*4] or near
Cambridge, Chio.

The issue in the matter is the value of appellant's machinery used in each plant in
the manufacture of spark plugs.

The appellant filed its Chio Personal Property Tax Returns on an Inter County basis
for the years in question. The return for each year included a claim for deduction on
Form 902.

Such claims were not denied by the Tax Commissioner by a Preliminary Assessment
Certificate of Valuation, issued August 14, 1972, for the year 1972 and an Amended
Pretiminary Assessment Certificate of Valuation, issued September 7, 1973, for the
year 1973.

On August &, 1976, Final Assessment Certificates of Valuation were issued to
appellant for both years. The effect of the final assessment was to disallow the
claims for deduction which had been made by the appellant in the two returns when
originally filed.

The dollar amounts of the listed values involved in the deficiency assessments
according to the Final Assessment Certificates issued were as follows:

1972

Toledo City--Toledo SCD $2,684,890.
Toledeo City--Washington LSD % 620,600.
Cambridge Township $ 235,920,
1973
Toledo City--Toledo SCD $1,022,390.
Toledo City--Washington LSD $ 803,700,
Cambridge Township $ 680,580,
[*5]

Thereafter, on August 31, 1976, the appellant filed its Notices of Appeal to this Board
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from each of the Final Assessment Certificates.

The testimony was clear that the records of both Toledo plants are computerized but
that the Cambridge plant is not computerized. The Cambridge plant records are kept
on cards which contain essentially the same information as the computer printouts of
the two Toledo plants.

The appellant keeps a record of its inventory of machinery and equipment by the use
of computer printouts which list all assets by tag number, acquisition cost, the date
of acquisition, the depreciation for the year and to date and the net book value of
each of its assets. The same information is kept on cards for the Cambridge plant.

The testimony of appellant's Tax Manager, Edward C. Slabe was clear as to the early
developments. Appellant's Personal Property Tax Returns for 1972 and 1973 were
prepared from the property records and financial statements of appellant. The
information with respect to assets was gathered together by cost of assets on a year
to year basis in order to be usable for the 302" computation. Each plant was
handled separately in listing the assets [*6] by year and applying the applicable
allowance. These figures listed plant by plant were thereafter collected together and
totaled on Schedules of the tax return. The returns for both years were made initially
on the basis of the "302" computation at a five percent {5%) annual rate based upon
appellant's manufacturing category.

With each return the appellant filed a Form 902 Claim for Deduction from Book
Value. Mr. Slabe testified that these claims for deduction were based upon an
appraisal of machinery and equipment of the appellant on behalf of the appellant by
Manufacturer's Appraisal Company with the exception of such machinery and
equipment having a value of less than $1,000.00 each. Upon these items with a
value of less than $1,000.00 each the "302" valuations were conceded by the
appellant to be at book value.

Secondly, on each schedule was the amount of idle equipment which also was not
appraised.

Finally there was added the value of machinery and equipment which was appraised
by the appraisal company and the total value of all was the sum of all these values
which resulted in a claimed true value of the machinery and equipment on the
schedules, one of which was created [*7] and reported for each of the three plants.

The appraisals were performed and took the tangible form of reports to the
appellant. These reports were introduced into evidence before the Board of Tax
Appeals. The total appraisal was used as the basis for the preparation of the tax
return for the year 1972. The appraised values stated in the appraisal were reported
as the true values on Form 902 for the assets appraised.

This appraisal for 1972 was updated for the tax year 1973 by applying to the
appraisals the additions and disposals which the appellant made during the year
1972. This update information on additions and disposals was furnished to the
appraisal company by the appellant. The appraisal company then gave the appetlant
an appraisal letter for each of the plants which letter gave effect to the additions and
disposals during the year 1972. The content of these appraisal letters were reflected
in the 1973 Ohio Personal Property Tax Return as the true value in lieu of the "302"
computation of value with respect to the items of property appraised. These values
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were also reported on the Forms 902,

Appellant's next witness was John Lever, an Assistant Vice President of [*8]
Champion in charge of special assignments in manufacturing. He has been in the
machinery development and production engineering department of the appellant for
35 years.

He described the general manner in which the spark plugs are manufactured and
the nature of the machinery and equipment used at the various stages. He explained
the two general types of machinery and equipment which Champion purchases and
uses as being standard equipment which is merely modified for Champion use and
other equipment which is strictly Champion designed and engineered for specific
Champion use in connection with its special methods of manufacture. He estimated
that approximately 75% of the machinery and equipment in the three plants
involved are special purpose equipment. He testified that Champion had some type
of proprietary right in the processes in which the special machinery was used. He
explained the meaning of this proprietary right as including the exclusive Champion
right to use the machinery because it is of special application and use only if used in
connection with the Champion patent on the sillment seal and on the end product
itself, the Champion spark plug.

Champion’s third witness [*¥9] was Hugh McMullen, a Vice President of
Manufacturers'. He testified as to the general types of appraisals which the company
performs and discussed a number of the customers ordering those appraisals. His
personal qualifications in the appraisal profession included being a senior member of
the American Society of Appraisers and a senior member of the National Society
Review Appraisers. He indicated that he was familiar with the appraisal conducted by
Manufacturers’ for Champion in 1972 and with respect to the proposal made by
Manufacturers' to-Champion for instituting that appraisal.

He described the number of different approaches which Manufacturers' could have
taken to the matter of the appraisal of the value of the machinery and equipment
and described five of them: the reproduction approach, the going-concern approach,
the fair market value approach, the orderly liquidation approach and the quick
liguidation approach. He said that the fair market value approach was chosen as
Manufacturers' felt that it was the most appropriate approach to value. He defined
the term "fair market value" as being:

Tk * *x gynonymous with true value and what other states may term in other
fashions [*10] actual cash value. They may use the term true value and we would
define it as the price expressed in terms of money that a willing buyer would pay to
a willing seller in a normal market allowing reasonable time to find a purchaser who
is familiar with the property's advantages and disadvantages and neither acting
under compulsion.”

Mr. McMullen also testified as to the time spent by the appraisal team in the
Champion plants and at their home office.

Jerome Sigler, an employee of Manufacturers’ aiso was called to testify for
Champion. He is Director of Market Valuation of Manufacturers' and has been
engaged in some aspect of the machinery and equipment business for 36 years. He
is an associate member of American Society of Appraisers and has performed
approximately 600 appraisals of machinery and equipment since he has been with

Y
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Manufacturers'.

He related how the Champion appraisal was performed, commencing in April of
1972. The crew of men met with various responsible people at Champion and made
a tour of the plant, meeting the negineering people who were consulted in
connection with the appraisal. The information thus obtained in the plant and from
Exhibits 1, 2 and 3 was [#11] transferred to the field notes being created by the
appraiser. The field notes (Exhibits 21, 22 and 23) constituted the worksheet of the
appraiser. He identified a sample of these field notes as Exhibit 24. The description of
the equipment came from the effort of the appraiser in getting the serial and tag
number during visual inspection of the machinery. This description was expanded by
reference to the accounting records of Champion and to Exhibits 1, 2 and 3. From
the same exhibits also was taken the acquisition costs.

On the field notes was entered the number of shifts the machinery was used. This
was entered under the heading "Code - Condition". The cost was entered on the field
notes as "Acquisition - Total", which included cost of installation. The column headed
"Acquisition - Year" referred to the age of the machinery--the year of manufacture,
which was keyed to the serial number.

To determine the cost of reproducing the machinery currently and to reflect the
influences of inflation or defiation on the cost of reproduction, multipliers prepared
by Marshall & Swift Pubications (Exhibit 25) were applied to the acquisition cost. This
was done by taking the year of [¥12] manufacture and applying the Marshall &
Swift multiplier to convert the original cost (the Acquisition - Total) to a reproduction
cost figure. '

Mr. Sigler described the manner in which guidelines were applied for the converting
of the reproduction costs of the specific piece of machinery or equipment which was
being appraised to a fair market value. He identified the primary factors in such
conversion as being age and the type of the equipment,

Mr. Sigler identified Exhibit 26 as a combination of guidelines which gave effect to
age and type of equipment, and whether it is (A) - standard equipment, (B) -
modified equipment, (C) - specialized or single-purpose equipment and (D) - highly
specialized equipment. The designation of the type of equipment assigned to any
piece of machinery and equipment being appraised was entered in the filed notes
(Exhibit 24) under the heading "Code - MKT".

The market value factors assigned to the types of equipment shown on Exhibit 26
reflected a composite determination as a result of investigations of what was going
on in the market place, including dealers' offerings and what other users had paid for
similar equipment and knowledge which the appraiser [¥13] obtained from his own
sources. Mr. Sigler testified that such things as obsolescence, etc., were not reflected
in the market factors shown in Exhibit 26, but were considered by the appraiser in
making the final judgment on market value. Depreciation was worked into the age
groupings and types of equipment.

Mr. Sigler stated that he reviewed each of the entires of cents per dollar on the
worksheets (see Exhibit 24). This factor of cents per dollar, was then applied to the
reproduction cost to determine the final figure of fair market value,

Mr. Sigler stated that he was personally responsible for assigning a final value on
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each of the pieces of equipment and that the final value was based on an as-is,
where-is orderly sale where it was assumed there was sufficient time to find a buyer
who would be willing to pay a reasonable price for the equipment. This he stated is a
fair market value appraisal.

Based upon the factors, assumptions and procedures to which he had testified, he
stated that, in his opinion, the true value of the machinery and equipment located in
the plants of Champion and inciuded in the appraisal as of December 31, 1971,
were those stated on Exhibits [¥14] 8, 9 and 10 and were the following:

Plant 1 $5,083,640
Plant 3 $ 395,550
Plant 4 $1,138,680

He indicated that the appraisal would normally have been lower as the appraisers
were not aware at the time of the appraisal that installation costs had been included
in Champion's acquisition cost on its printouts. Normally, these costs would not be
included in a where-is, as-is appraisal.

Champion's last witness was George Sees. He identified Exhibits 34, 35 and 36 as
representing the procedures in updating the 1972 appraisal to cover the tax year
1973, with values as of December 31, 1972, This procedure was essentially to start
with the schedules of disposals, additions and transfers furnished by Champion
(Exhibit 4}. The first step was to deduct the December 31, 1971, appraised fair
market value of assets which were disposed of or transferred out of Chio in 1972,
then to add in such value of assets transferred into Ohic in that year, giving the
residual December 31, 1971, appraised fair market value of assets as of December
31, 1972. This value was updated by the Marshall & Swift infiation adjustment for
one year. To the resulting value was added the December 31, 1972, [¥15]
appraised fair market value of assets which were purchased and added in 1972. The
ultimate figure then was the December 31, 1972, fair market value. The values so
computed were prepared by Mr. Sigler and another employee of Manufacturers' but
the basic determination of the market value was made by Mr. Sigler with respect to
additions during the year 1972,

Mr. Sees stated that the figures reported to Champion in Exhibits 11, 12 and 13
were the fair market values of the machinery and equipment at December 31, 1972,
and were the same values as he arrived at in his worksheets (Exhibits 34, 35 and
36).

However, Mr. Sigler stated that he took final responsibility for the appraisal of each
item in the appraisal. He further testified that his appraisal on an "as-is-where-is"
basis was a price for each item which he believed would be the price charged by a
used equipment dealer to a potential user or purchaser. Such a price obviously does
not include freight, tax, installation, additions or any other incidental expense
incurred by a purchaser in putting the equipment to use.

The appellant presented no testimony or evidence of disposals or actual use or life of
its machinery.

According [*#16] to appellant’s testimony approximately 75% of its equipment is
either special purpose or extra special purpose equipment so as to fall into Mr.
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Sigler's category "C" or "D", plus the fact that without the legal rights to use this
special purpose machinery no one could legally use a sizeable portion of this "C" or
D" equipment.

The appellee presented the testimony of Mr. Dudgeon, the supervisor of the personal
property tax section of the Department of Taxation and of Mr. Witzel, the
administrator of the Property Tax Division of the Department of Taxation.

The testimony of these witnesses included a study made of the disposals by the
appellant which was prepared from values submitted by the appellant in its 1969 to
1976 tax returns. This dollar disposal study relates to the aggregate plant as a whole
and is not tied to specific additions or disposals.

However, such a study, lacking presentation of actual additions or disposals by the
appellant gives the remaining life of machinery and equipment of plant #1 (Toledo)
of 17 years, that in plant #4 of 41 years and plant #3 of 689 years.

There is no question but that appellant had available to it on its computer and cards
the full {*17] history of every piece of equipment in its plants and chose to not
present this evidence to the Board of Tax Appeals.

Appetlant contends and both parties agree with the series of cases decided by the
Supreme Court of Qhio which hold that the best evidence of the true value of either
real or personal property is a sale of that property by a willing seller to a willing
buyer in an arms-length transaction with neither party being under compulsion to
either buy or sell.

In effect, this is the basis of the "302" computation of the Tax Commissioner as
applied under the statute which delineates what the value of personal property
should be, namely; appellant’s book value.

The appellant's book value, in each case, is and should be, the cost to the appellant
to buy and install, ready for use, a piece of machinery and equipment. Surely, this is
a sale, an arms-length transaction, and is the basis of appellant’s book value.

This book value is affected by depreciation to reach a depreciated book value but the
whole composite grouping of machinery and equipment is based upon that original
purchase by the purchaser (in this case the appellant) as purchased from the seller
in an arms-length [*18] transaction.

Revised Code Section 5709.01 authorizes taxation of personal property "used in
business.” That section provides in pertinent part:

"* % * Al personal property located and used in business in this state, * * * [is]
subject to taxation * * *.," (Parenthetical matter added) (Emphasis added)

The spectrum of property subject to personal property tax is described in Revised
Code Section 5701.03 as follows:

"As used in Title LVII of the Revised Code, 'personal property’ includes every tangible
thing which is the subject of ownership, whether animate or inanimate, * * *."

(Emphasis added)
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Revised Code Section 5701.08 (A) defines "used in business” as follows:
"As used in Title LVII [57] of the Revised Code:

"(A) Personal property is 'used' within the meaning of 'used in business' when
employed or utilized in connection with ordinary or special operations, when acquired
or held as means or instruments for carrying on the business, when kept and
maintained as a part of a plant capable of operation, whether actually in operation or
not, or when stored or kept on hand as material, parts, products, or merchandise."

(Emphasis added)

The tax levied on personal property [¥19] is based on the value of the property as
listed on the taxpayer's personal property tax return. Revised Code Section 5711.18
sets forth the manner in which property is to be listed and valued as follows:

"¥ ¥ * In the case of personal property used in business, the book value thereof less
book depreciation at such time shall be listed, and such depreciated book value shall
be taken as the true value of such property, unless the assessor finds that such
depreciated book value is greater or less than the then true value of such property in
money, * * *"

(Emphasis added)

While Revised Code Section 5711.18 appears to suggest that depreciated book value
of personal property is true value, in fact, it is a finding of fact made by the Tax
Commissioner which ultimately determines the true value of personal property. The
significance of the Tax Commissioner’s role in determining true value is apparent
from the language of the statute. Depreciated book value is true value unless the
Tax Commissioner finds otherwise. Therefore, only if the Tax Commissioner accepts
depreciated book value as reported by the taxpayer can that figure be accepted as
true vaiue,

The prima [¥20] facie quality of the determination of the Tax Commissioner
regarding the true value of tangible personal property "used in business"” was
recognized by the Supreme Court of Ohio in Wheeling Steel Corp. v. Evatt (1944),
143 Chio St. 71. In that case, the Court approved the Commissioner's use of his
"302 Computation” to determine the true value of machinery and eguipment. This
"302 Computation,” which is no more than the application of a slightly modified
straight-line depreciation schedule to the original cost of equipment, is a calculation
devised and used by the Tax Commissioner to test the taxpayer's valuation of its
property. The Supreme Court's approval of the use of this computation in Wheeling
Steel, supra, despite the existence of equipment valuation appraisals, not only
validated the formula, it also revealed the Court's preference for a uniform system of
valuation keyed to a single, administratively enforceable formula. The Court held:

"Sp far as the record in this case discloses, we see no reason for criticism of the
application of the so-cailed '302 Computation' especially as the evidence shows * *
*, it is applied generally to all taxpayers [#21] in similar situations. * * *."

(Emphasis added} {143 Ohio St. 81)
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The Supreme Court's endorsement of the "302 Computation" in Wheeling Steel,
supra, not only established a valuation procedure for that particular taxpayer, it
astablished the valuation procedure for all taxpayers in the State.

After Wheeling Steel, supra, the "302 Computation™ was again approved in W. L.
Harper v. Peck (1954), 161 Ohio St. 300. There, the Court held that the application
of the 302 Computation" to depreciable property establishes a prima facie true
value, subject to adjustment for "special" or "unusual" circumstances or conditions,
Although this case introduced exceptions to the use of the "302 Computation," it also
reinforced the Court's approval of the application of the formula on a state-wide
basis in lieu of a piece-by-piece appraisal of every machine in the State. The Court
held:

"The law of Ohic requires that personal property used in business be taxed at its true
value. Since it is impractical for the Department of Taxation to personaily value all
such personal property in the state, it is reasonable and lawful to use the straight-
line method of depreciation {*¥22] in arriving at true value. * * * That is what the
directive of the Department of Taxation [which established depreciation rates for the
302 Computation'] purports to accomplish, * * *." (Emphasis added; parenthetical
matter added) (161 Ohio St. 303)

By recognizing the necessity of a single, administratively workable formula for
valuing personal property, and approving the use of the "302 Computation" in that
role, the Court in Wheeling Steel, supra, and W. L. Harper, supra, effectively
established the principle that deviations from the "302 Computation” should be the
"exception,” not the rule. Only in the case of special circumstances or a particular
injustice is the application of the formula unreasonable.

Subsequent cases reinforced the Court's stand on the use of the "302 Computation”
by imposing the burden of proving "special” or "unusual” circumstances on the
taxpayer. In Gahanna Heights, Inc., v. Porterfield (1968), 15 Ohio St. 2d 189, the
Court held:

"The burden is on the taxpayer to show that the rate of depreciation arrived at und