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STATEMENT OF ASSIGNMENT OF ERRORS AND ISSUES PRESENTED FOR REVIEW

ASSIGNMENT OF ERROR ONE: THE TRIAL COURT ERRED IN FAILING TO
MAKE REQUISITE FINDINGS OF FACT AND CONCLUSIONS OF LAW WITH
RESPECT TO APPELLANT'S PETITION. (Reference: Judgment Entry
Final Appealable Order filed October 8, 2007)

ISSUE PRESENTED FOR REVIEW: Was the trial court obligated to
make findings of fact and conclusions of law? (Reference: Assign-
ment of Error One)

ASSIGNMENT OF ERROR TWO: THE TRIAL COURT COMMITTED PREJUDICIAL

ERROR BY DENYING APPELLANT'S PETITION WHERE PETITION PRESENTED

SUFFICIENT OPERATIVE FACTS AND EVIDENCE OUTSIDE THE RECORD TO

ENTITLE APPELLANT TO RELIEF. (Reference: Judgment Entry, Id.)

ISSUE PRESENTED FOR REVIEW: Did Appellant provide sufficient

evidence outside the record that would entitle him to relief,

and should the trial court have at least conducted an evidenti-

ary hearing based upon the affidavits submitted with the petition?

(Reference: Assignment of Error Two)

ASSIGNMENT OF ERROR THREE: THE TRIAL COURT ERRED AND DENIED

APPELLANT HIS CONSTITUTIONAL RIGHT TO DUE PROCESS WHEN IT DID

NOT CONDUCT AN EV3DENTIARY HEARING ON APPELLANT'S PETITION AFTER
APPELLANT PROVIDED EVIDENCE TO SUPPORT A CLAIM OF INEFFECTIVE

A$SISTANCE OF COUNSEL. .(Reference: Judgment Entry, Id.)

h6`ar.inD ' Gonstitute prejudicial error when the evi.de;nce attached;
I$S$E'-PRESENTED FOR REVIEW: Does: refusing to hold an:evidentiary

Appellant was indieted and subsequently convicted for the

the crime of Complicity to Felonious Assault. He was sentenced

three years in prison. After pursuing timely appeals,

hQ" filed his petition for post-conviction relief December 11,

2006. The court below made its Judgment Entry/Final Appealable

Order on October 8, 2007. TWeJPA Appeallq$°C Di5iric-t APA'r"J,

LAW AND ARGUMENT

ASSIGNMENT OF ERROR ONE: THE TRIAL COURT ERRED IN.FAILING TO
MAKE REQUISITE FINDINGS OF FACT AND CONCLUSIONS OF LAW WITH
RESPECT TO APPELLANT'S PETITION.
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The law in Ohio is well-settled on the fact that when a

trial Court malces a ruling on a petition for post-conviction

relief, it is obligated to make findings of fact and conclusions

of law. A court errs, as did the court below, when it fails

to meet this obligation. State v. Perry (1967), 10 Ohio St.

2d 175.

For th foregoing reason, A ppellant asks this Court to
aBCC e^+t ,j ure s^:4 ^e.c,.xe.as'e 'hT i4 j Cc^ur`̂ C,ob#'i jV f/ e_ 'fo {1 ave. ,j uc^i sc^r'c^'ie>N

®ver Q P®st-CoAlviei^:arv PeIil-i'aA/s uNk"i if inekes W#'®E' -Pvc,f Qaei
eoNClvs%`d.Vs uF laWo Stete v. /Naps•oa /04i® SI f, 3d ^!% 7hi5
^®^tYl N@E^lS1 fo aEe.e/af'jvria/ olTc-l^'ioN so if ^9fU d/^er.irled oA/Ge ciNt^ ^e,,^ ^

Irlul r^c:or/s dTe re..qiYiY-^ Td dnekP cI Y';NOliuy oaF txacf's QNd cAroC106ioMS G^' lnwo

ASSIGNMENT OF ERROR TWO: THE TRIAL COURT COMMITTED PREJUDICIAL

ERROR BY DENYING APPELLANT'S PETITION WHERE PETITION PRESENTED
SUFFICIENT OPERATIVE FACTS AND EVIDENCE OUTSIDE THE RECORD TO

TO ENTITLE APPELLANT TO RELIEF.

Consistent with State v. Jackson (1980), 64 Ohio St. 2d 107,

co.gent eviderrce outsid.e.the record, res judicata is inapplicable.

bpdned`thaf

these materials were barred from being presented by the doctrine

of res judicata. However, when a petitioner presents sufficient

State v. Cpmbs (1994), 100 Ohio App. 3d 90. The trial court's

pro forma judgment entry is an abuse of discretion and this

Court, after review of the documents attached to petition, that

the trial court erred in this respect.

For the foregoing reason, Appellant asks this Court to

occept jurisd;ctioN over th;s C.a^en

eviaentiary aocunients

o dempn^^ratg thpk
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ASSIGNMENT OF ERROR THREE: THE TRIAL COURT ERRED AND DENIED
APPELLANT HIS CONSTITUTIONAL RIGHT TO DUE PROCESS WHEN IT DID
NOT CONDUCT AN EVIDENTIARY HEARING ON APPELLANT'S PETITION AFTER
APPELLANT PROVIDED EVIDENCE TO SUPPORT A CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL.

Appellant first points out that he has tried diligently

to receive his copy of the transcripts, and as this Court is

aware, transcripts are "records" within the meaning of Section

2953.21. State v. Howard (1983), 8 Ohio App. 3d 434. The fact

that Appellant has been repeatedly denied his trancripts has

undermined his post-conviction efforts and other discretionary

appellate avenues. Howbeit, the evidentiary materials/documents

attached to Appellant's petition prove counsel ineffectiveness.

A post-conviction petitioner does not have to prove that he

is entitled to relief in order to be granted an evidentiary

hearing. Such a standard

which contained further evidentiary support despite the provision

of R.C. 2953.21(F).

The, evidentiary materials/documents prove that counsel

for Appellant, inter alia, failed to subpoena and/or interview

witnesses who would have proven at trial that Appellant could

not have possibly been at the scene of the alleged crime, failed

to investigate to find that Appellant had air-tight alibi, and

failed in numerous other respects as proven in the eviden.tiary

the evidentiary

purpo,se of evid;entiary

abused its discretion in denying leave for the amended petition

would render meaningless

- 3' -



materials attached to petition. The Ohio Supreme Court in

State v. Milanovich (1975), 42 Ohio St. 2d 46, provided the

standard for determining whether to grant an evidentiary hearing

in a post-conviction action. The trial court's failure to grant

Appellant a hearing consistent with R.C. 2953.21(E) is reversible

error and denies Appellant due process.

The evidentiary documents attached to Appellant's petition

are more than sufficient to establish that Appellant's counsel

at trial was ineffective to satisfy the two-prong test outlined

in Strickland v. Washington (1984), 466 U.S. 668, as said counsel

rendered a deficient, non-strategic, performance, and but for

the deficient performance, the outcome would have been different

as counsel's failures, as stated above, prejudiced the outcome

^^ A4^
Todd F/iaston
P.D. Box7010/519755
Chillicothe, Ohio 45601

CERTIFICATE OF SERVICE

A copy of the foregoing was mailed postage prepaid to
David B. Bender, Fayette County Prosecuting Attorney, 110 East
Court Street, Washington CH, Ohio 43160 this 11774day of Zrytre,

T .dd uS ,, .

of,Appellant's trialproceedings.

CO,vfjN u,yNY

inafter fpl3owing /EPPgllwny^s' a6 cAj aHd/dj /^lptioV /a t ^Ti^ CLA/

YF ripf+I; f141 1e-, Respectfully submitted,



IN THE COURT OF COMMON PLEAS, FAYETTE COUNTY, OH•IO '?^:
,,...

STATE OF OHIO, G:

Plaintiff, : CASE NO. 05CR10233

vs.

TODD HUSTON,

Defendant:

JUDGMENT ENTRY
FINAL APPEALABLE ORDER

Defendant-Petitioner has filed for post-conviction relief pursuant to

R.C. 2953:21. The petitionersets out five claims of constitutional

infringement of his rights and urges the Court to set aside the judgment of

conviction resulting from the jury verdict.

The.gravamen of each,"clairn" of petitioner is ineffective assistance

^re rAlsed noa^ of vyhiq h ^nduded aneffective assistance of trial counsel.
^

of counsel. A timely appeal was taken by petitioner to the Court of

Appeal fcrthe Twelfth Appellate District, which affirmed the conviction by

entry of l?August 13, 2007.;1n the.dire:ctappeal; three assignments of error

cissistanee of appellate counsel, but agdin rdises no issue regardinj the

affidavits, th,e trial trans.cript and journal entries. Based upon this review,

thb Court finds no substantive grounds for relief. The issue of ineffective

trial counsel assistance isbarred by the doctrine of res judicata as this

issue could have been raised upon direct appeal. The information

contained in the affidavits filed with the petitioner contain only

lack of an ineffective assistance of trial counsel assignment of error.

The Court has reviewed and considered the petition, the supporting



information and potential evidence that was in existence and available

for use at the time of trial and the direct appeal. Petition dismissed.

To The Clerk:

Please issue a copy of the foregoing to the following by regular U.S.
mail or by Court mailbox:

Attorney for Plaintiff: David Bender
Defendant: Todd Huston
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IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

O^U rffipcFAYETTE COUNTY FAY Mp

STATE OF OHIO,

Plaintiff-Appellee,

vs -

TODD HUSTON,

Defendant-Appellant.

MAY 2 0 2008

^L^aK'

CASE NO. CA2007-10-038
(Accelerated Calendar)

JUDGMENT ENTRY

CRIMINAL APPEAL FROM FAYETTE COUN'iY COURT OF COMMON PLEAS
Case No. 05CRI0233

{11} This cause is an accelerated appeal from the Fayette County Court of

Common Pleas in which defendant-appellant, Todd Huston, challenges the trial court's

decision denying his petition for postconviction relief.

{12} Appellant advances three assignments of error in support of his contention

the trial court erred in denying his petition. All such assignments of error are overruled

on the basis the trial court did not abuse its discretion in denying the petition, where the

court found appellant's ineffective assistance of counsel claims could have been, but

were not, raised on direct appeal, and that the information provided by appellant in his

petition was in existence at the time of trial and the direct appeal to this court. State v.

Sims, Clermont App. No. CA2005-08-077, 2006-Ohio-3091, ¶4, 5, 9, 10; State ex rel.



Fayette CA2007-10-038

Carrion v. Harris (1988), 40 Ohio St.3d 19, 20; State v. Hoover-Moore, Franklin App. No.

07AP-788, 2008-Ohio-2020, ¶6-9; State v. Peny (1967), 10 Ohio St.2d 175, paragraphs

seven, eight and nine of the syllabus.

{13} The judgment of the trial court is hereby affirmed.

{14} Pursuant to App.R. 11.1(E), this entry shall not be relied upon as authority

and will not be published in any form. A certified copy of this judgment entry shall

constitute themandaY6 fiutsuah`to Ap^p.'A. 27.

{115} Costs to be taxed in compliance with App.R. 24.
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