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STATEMENT OF ASSIGNMENT OF ERRORS AND ISSUES PRESENTED FOR REVIEW

ASSIGRMENT OF ERROR ONE: THE TRIAL CQURT ERRED IN FAILING TO
MAKE REQUISITE FPFINDINGS OF FACT AND CONCLUSIONS OF LAW WITH
RESPECT TO APPELLANT'S PETITION. (Reference: Judgment Entry
Final Appealable Order filed October 8, 2007)

ISSUE PRESENTED FOR REVIEW: Was the trial court obligated to
make findings of fact and conclusions of law? (Reference: Assign-
ment of Error One)

ASSIGNMENT OF ERROR TWO: THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR RY DENYING APPELLANT'S PETITION WHERE PETITION PRESENTED
SUFFICIENT OPERATIVE FACTS AND EVIDENCE OUTSIDE THE RECORD TO
ENTITLE APPELLANT TO RELIEF. (Reference: Judgment Entry., Id.)

ISSUE PRESENTED FQR REVIEW: Did Appellant provide sufficient
evidence outside the record that would entitle him to relief,
and should the trial court have at least conducted an evidenti-
ary hearing based upcon the affidavits submitted with the petition?
(Reference: Assignment of Error Two)

ASSIGNMENT OF ERROR THREE: THE TRIAL CQURT ERRED AND DENIED
APPELLANT HIS CONSTITUTIONAL RIGHT TO DUE PROCESS WHEN IT DID
NOT CONDUCT AN EVIDENTIARY HEARING ON APPELLANT'S PETITICN AFTER
APPELLANT PROVIDED EVIDENCE TO SUPPRORT A CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL. (Reference: Judgment Entry., Id.)

;SENTED FOR'REVIEW. Does :ef'"ﬂ'g to hold an . evidentlary

] A§§§11én£-fw&§ iﬁdiﬁ;éd' aﬁdrEHBSEqééﬁﬁly convicted for the
the crime of Complicity to Felonious Assault. He was sentenced
to serve three years in prigon. After pursuing timely appeals,

'hé flled his petiti@n for post-conviction relief December 11,

52006‘_ Tﬁe  court beléﬁ-made its Judgment Entry/Final Appealable

Order on Octcber 8, 2007. Wclf‘ﬁ; Appea”q‘f"e Digtrict A#Pfrme:lo

LAW AND ARGUMENT

ASSIGNMENT OF ERROR ONE: THE TRIAL COURT ERRED IN. FAILING TO
MAKE REQUISITE FINDINGS OF ' FACT AND - CONCLUSIONS OF LAW WITH
RESPECT TQ- APPELLANT'S PETITION. - :



The 1law in Chio 1is well-settled on the fact that when a
trial Court makes a ruling on a petition for postécbnviction
relief, it is obligated to make findings of fact and conclusions
cf law. A court errs; as did the court below, when it fails

to meet this obligation. State v. Perry (1967), 10 Ohio Sst.

24 175.
For theg foregoing reason, %fpellant asks this Court to
accept jurisdiefien becavse Hriql ¢oop g confinve fo have J vei sdicHen

OVer a PosfeConviction Petitions ywlil iF makes a f;’ua’r}vjs of Fact and

iiNig-fSid'\’j oft law, quf:e Y. Mapson [/?39)‘, ] Ohio St 35’ 2197, This
*.{‘H} v INee s to ﬂc.cepf‘JUNstf‘:cN so 1 AN decided puce and for AL,
i rie ﬁﬁt.«’f"‘/':)' 4re f‘&;wr&l Fo mﬂ'k’a d A‘Mo/lﬂj O'f\w%dfs qu &vNe_/ugfoys of la,
ASSIGNMENT OF ERROR TWO: THE TRIAL COURT COMMITTED PREJUDICIAL
ERROR BY DENYING - APPELLANT'S PETITION WHERE PETITION PRESENTED

SUFFICIENT OPERATIVE FACTS AND EVIDENCE OUTSIDE THE RECORD TO
TO ENTITLE APPELLANT TO RELIEF. B ' '

Consistent with State v. Jackson {1980}, 64 Ohio St. 24 107,

Appe;lant'_submitted‘gwi;hr hisnﬁpetitioh' evidgmtiaryxwdbéaments

‘thése materials were barred from being presented by the doctrine

of res judicata. However, when a petitioner presents sufficiént

"fdg§n§}evideﬁ¢eL¢utside the recoEdy reg,jgdicaﬁaVis_inappli@dble.
“$taté v. Combs (1994), 100 Ohio App. 3490, The  trial court's

‘pf@' fqrma jidgment entry is an abuse of discretion and this

Court, after review of the documents attached to petition, that
the trial court erred in this respect.
For the foregoing reason; Appellant asks this Court to

accept Jucisdiction over #hie &ﬂ‘se.”




ASSTIGNMENT OF ERROR THREE: THE TRIAL CQURT ERRED AND DENIED
. APPELLANT HIS CONSTITUTIONAL RIGHT TO DUE PROCESS WHEN IT DID
NOT CONDUCT AN EVIDENTIARY HEARING ON APPELLANT'S PETITION AFTER
APPELLANT PROVIDED EVIDENCE TO SUPPORT A CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL.

Appellant first points out that he has tried diligently
to receive his copy of the transcripts, and as this Court is
aware, transcripts are ‘"records" within the meaning of Secticon

2953.21. State v. Howard (1983), 8 Ohio App. 3d 434. The fact

that Appellant has been repeatedly denied his trancripts has
undermined his post-conviction efforts and other discretionary

appellate avenues. Howbeit, the evidentiary materials/documents

attached to Appellant’'s petition prove counsel ineffectiveness.
A post-conviction petitioner does not have to prove that he
is entitled to relief in order to be granted an evidentiary
;hearing- Such a standard would render meaningless the evidentiary

Hmﬂﬁﬁated”by_ﬂ}c, 2953€21(E).‘;§he pﬁrpéae of evidentiary

~ discretion in denying leave fdrlthe améndEd:pétition
which contained further evidentiary support despite the provision
of R.C. 2953.21(F).

- ,The;f evidentiary materials/documents prove that léounsel
for Apﬁéllant; intér alia, failed to subpcena and/or inﬁerview
witnesses who would have proven at trial that Appellant could
not have possibly been at the scene of the alleged crime, failed

to investigate to find that Appellant had air-tight alibi, and

failed - in ' numerous . other respects as proven in the evidentiary



materials attached to petition. The ©hio Supreme Court in

State wv. Milanovich (1975), 42 ©Ohio St. 24 46, provided the

standard for determining whether to grant an evidentiary hearing
in a post—conviction action. The trial court's failure to grant
Appellant a—hgaring consistent with R.C. 2953.21{(E} is reversible
error and dénies Appellant due process.

The évidéntiéry documents attached to Appellant's petition
are more than sufficient to establish that Appellant's counsel

at trial was ineffective to satisfy the two-prong test ocutlined

in Strickland v. Washington (1984), 466 U.S. 668, as said counsel
rendered a deficient, non-strategic, performance, and but for
the deficient performance, the outcome would have been different

as counsel's failures, as stated above, prejudiced the cutcome

of Appellant's trial proceedings.

rfﬁqFPhC%Lle. Respectfully submitted,

Tl ffndos
Todd MHuston

P.0O. Box 7010/519755 _
Chllllcothe: Oth 45601

CER‘I‘IFICATE OF SERVICE

' A copy of the foregoing was mailed postage prepaid to
David B. Bender, Fayette County Prosécuting A;torney; 110 East
Court Street, Washlngton CH, Oth 43160 thls 2 dqy of Cfuucb

Aeog, |

T dd

-4 -




IN THE COURT OF COMMON PLEAS, FAYETTE COUNTY, OHIO
4818 -3 iii i 2

STATE OF CHIO, 2
Plaintiff, . CASENO. 05CRI0233
VS,
TODD HUSTON, . JUDGMENT ENTRY
Lo FINAL APPEALABLE ORDER
Defendant. : e

Def_endcni_-Peﬁﬁoner has filed for post-conviction relief pursuant to
_- RC 2953.21. The _beﬁ’riéner sets out five claims of constituiional
‘ihfringemen’r of his rights and urges the Court to set aside the judgment of
conviction resulting from the jury verdict.

The gravamen of each "clolm“ of petitioner is ineffective c:ss:stcmce
of Counsel A timely appeal was taken by pe’rmoner to the Court of
Appeal for the Twelfth Appellate District, which cn‘firmed the conwchon by

7-"~eniry of Augus’f 13, 2007. In 1he dlrec’r Qppeal three assignmenis of ermor

assistance of appellate counsel, but .again raises no issue regmr‘dmg 1he
lack of an ineffective assistance of trial counsel assignment of error.
The Court has reviewed and considered the petition, the supporting
affldclwts the trial trcmscnp’r and journol entnes Based upon 1‘h|s rewew
1he Court flnds no subsmnnve grounds for relief The issue of :neffechve
‘inmi counsel css:sionce is: borred by the doctrine of res judlcota Qs this

issue could have been raised upon dlrec’r c:ppecii ‘The information

. contained in the affidavits filed with the petitioner contain only




information and potential evidence that was in existence and available

for use at the time of trial and the direct appeal. Petition dismissed.

Judge Steven P. Beathard

To The Cleljk:

Please issue a copy of the foregoing to the following by regular U.S.
mail or by Court mailbox:

- Attorney for Plaintiff: David Bender _ : e
Defendant: Todd Huston ' o -




IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO T,
wusg e %’%’“‘9

FAY
MAY 20 2008

@if A
CLERK OF COURTS

' PIaintiff—AppéIIee, N L CASE NO. CA2007-10-038
(Accelerated Calendar)

FAYETTE COUNTY

STATE OF OHIO,

Vs - - JUDGMENT ENTRY

TODD HUSTON,

Defendant-Appellant.

CRIMINAL APPEAL FROM FAYETTE COUNTY COURT OF COMMON PLEAS
Case No 05CRI0232

-{111} This cause is 'én acceleréted appeal from the Fayette County Court of
Common Pleasrin which defendant-appellant, Todd Huston, challenges the trial court’s
decision denying his petition for postconviction relief.

{12} Appellant advances three assignments of error in support of his contention
thé trial court erred in denylng his petition. All such asmgnments of error are overruled
on the basis the trial court did not abuse its discretion in denying the petition, where the

court found appellant's ineffective assistance of counsel claims could have been, but

were not, raised on direct appeal, and that the information provided by appellant in his

petition was in existence at the time bf trial and the direct appeal to this court. State v.

Sims, Clermont App. No.r A2005-08-077, 2006-Ohio-3091, 14, 5, 9, 10; State ex rel.




Fayette CA2007-10-038

Carrion v, Harris (1988), 40 Ohio 5t.3d 19, 20; Stafe v. Hoover-Moore, Franklin App. No.
07AP-788, 2008—Ohio-2020, 1[6-9; State v. Perry (1967), 10 Ohio St.2d 175, paragréphs
seven, eight and nine of the syllabus,

{13} The judgment of the {rial court is hereby affirmed.

{f4} Pursuantto App.R. 11.1(E), this entry shall not be relied upon as authority

|| and WE!I not be published in any form. A certified copy of this judgment entry shall

B 'constltute the: mandaté éur‘Stlaﬁ‘t to AppRigr.

{1[5} Costs to be taxed in compllance with App R. 24,

\,/ ' R L\

fanfies E. Walst =Bresiding Judge

Mm 24 .') A

)

M W. You g, Judge \
Y/

13«7"—? Ll
Stephen ' W. Powell, Judge




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10

