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INTRODUCTION

The Public Utilities Commission of Ohio (Commission) orders on appeal in this

case do two reasonable things. The orders approve a rate stabilization plan (RSP or the

plan) under which Duke Energy Ohio, Inc. (Duke, the company, or the utility) will make

a standard service offer, under R.C. 4928.14, available to its customers. The plan is rea-

sonably priced; in fact, it is less expensive than the market prices for power. The plan is

subject to both market price testing and a review of cost components, and it avoids subsi-

dies. The plan fully complies with all legal requirements. The orders fully explain the

legal bases under which the Commission acted, the facts upon which it relied, and the



analytic process it used. The orders therefore fully comply with legal requirements and

should be affirmed.

The second thing the orders on appeal do is make a determination about confi-

dentiality of commercial agreements between certain affiliates and customers of Duke.

Allegations were made by the various signatories that the agreements contained confi-

dential trade secret information. The Commission determined that these documents

should be held confidential for eighteen months. In response to a public records request,

the Commission examined the documents, determined that certain classes of information

did constitute trade secrets, and ordered that those be held confidential and the balance of

the information be made public. The orders on appeal did not actually make the division

of information but rather directed the parties to do so. In a subsequent order, not on

appeal in this case, the Commission did make the actual division. The aspect of the deci-

sion on appeal concerning confidentiality has been superseded by this subsequent action,

which is still ongoing.

Being entirely reasonable, the Commission orders below should be affirmed.

STATEMENT OF THE FACTS AND CASE

In 1999, the Ohio General Assembly enacted legislation to restructure the electric

utility industry and provide for retail competition with respect to the generation com-

ponent of electric service. Am. Sub. S.B. No. 3, 123rd General Assembly (June 22,

1999). Pursuant to this restructuring initiative, the Commission approved a transition

2



plan for Dukel on August 31, 2000. In re Cincinnati Gas & Electric Co., Case Nos. 99-

1658-EL-ETP, et al. (Opinion and Order at 61) (August 31, 2000), App. at 96.2 The

Commission permitted Duke a market development period (MDP) ending no earlier than

December 31, 2005 for residential customers, and when twenty percent of the load of

each other class switched to a certified supplier for its generation supply. Id. at 6, 61,

App. at 41, 96.

The case below was initiated on January 10, 2003, when Duke filed an application

to modify its nonresidential generation rates to provide for a competitive market option

for rates following the termination of its MDP. In re Cincinnati Gas & Electric Co.,

Case Nos. 03-93-EL-ATA, et al. (hereinafter "Post-MDP Service Case") (Opinion and

Order at 5) (September 29, 2004), Appellant's App. at 75. On December 9, 2003, the

Commission consolidated the case with three related proceedings3 and requested that

Duke file a rate stabilization plan to stabilize prices subsequent to termination of the

MDP, while providing additional time for the competitive retail electric services market

to develop. Id. On January 26, 2004, Duke filed its proposed RSP. Id. Many of the par-

i

2

3

At the time, Duke was known as the Cincinnati Gas & Electric Company.
Throughout this brief, the company will be referred to as Duke without regard to its legal
name at any point in time. Case names, however, have not been altered in any way.

References to appellant's appendix (filed under seal) are denoted "Appellant's
App. at _;" references to appellant's supplement (volumes I and II filed under seal) are
denoted "Appellant's Supp. at _;" and references to appellee's appendix attached
hereto are denoted "App. at _."

In re Cincinnati Gas & Electric Co., Case Nos. 03-2079-EL-AAM, 03-2080-EL-
ATA, and 03-2081-EL-AAM (October 8,2003).

3



ties to the case, not including appellant, submitted a stipulated RSP to the Commission on

May 19, 2004. Id. at 7, Appellant's App. at 77.

A hearing was held, during which the parties offered evidence, either supporting

or opposing the stipulation as well as Duke's original proposal. At the hearing,

Consumers' Counsel (OCC or appellant) made an oral motion to compel discovery of

side agreements between Duke and other parties to the stipulation. This was denied on

dual grounds of privilege and relevance. On September 29, 2004, the Commission

approved the stipulated RSP with modifications. Id. at 37-38, Appellant's App. at 107-

108. Duke, in an application for rehearing filed on October 29, 2004, proposed further

modifications to the stipulated RSP. Post-MDP Service Case (Entry on Rehearing at 7-9)

(November 23, 2004), Appellant's App. at 118-120. On November 23, 2004, the

Commission granted Duke's rehearing application in part, finding that Duke's proposed

modifications were reasonable, and making certain further revisions. Id. at 9-13, 20,

Appellant's App. at 120-124, 131. The Commission approved Duke's collection of the

infrastructure maintenance fund (IMF) component at issue in the present appeal and

upheld the attorney examiners' denial of OCC's motion to compel discovery. OCC's

application for rehearing was denied. Id. at 21, Appellant's App. at 132.

OCC appealed and the Court issued its opinion on November 22, 2006, upholding

the Commission's resolution of most issues, but also holding that the Commission "failed

to comply with R.C. 4903.09 by not providing record evidence and sufficient reasoning

when it modified its order on rehearing" and "abused its discretion when it denied dis-

4



covery regarding alleged side agreements." Consumers' Counsel v. Pub. Util. Comm'n,

111 Ohio St. 3d 300, 323, 856 N.E.2d 213, 236 (2006). The case was remanded. Id.

On November 29, 2006, the Commission directed Duke to disclose the informa-

tion sought by OCC. Post-MDP Remand Case (Order on Remand at 6) (October 24,

2007), Appellant's App. at 14.4 OCC subsequently requested and was provided with cop-

ies of agreements between certain affiliates and customers of Duke. Id. at 7-8, Appel-

lant's App. at 15-16. The information was provided subject to numerous motions for

protective orders requesting that the information be kept confidential. Id. at 8-9, Appel-

lant's App. at 16-17.

A hearing was held, beginning on March 19, 2007. Id. at 9, Appellant's App. at

17. The side agreements and related information were offered and admitted into evi-

dence, in addition to the testimony of witnesses for OCC, Duke, and the Commission's

staff. Following the hearing, initial and reply briefs were submitted. Id. The Commis-

sion considered the entire record and pleadings before it, both pre- and post-remand, and

issued an order on remand5 on October 24, 2007. As required by the Court, the Commis-

4

5

The remand proceedings in Case No. 03-93-EL-ATA et al, will be referred to as
the "Post-MDP Remand Case" for the sake of simplicity and consistency with the
appellant's brief. The Post-MDP Service Case and the Post-MDP Remand Case are the
same case.

On December 14, 2006, the case was consolidated with proceedings pertaining to
various riders associated with Duke's RSP. The Commission, however, chose to
bifurcate the remand and rider issues. Separate hearings were held and, in its order on
remand, the Commission addressed only the issues remanded to it by the Court. Post-

MDP Remand Case (Order on Remand at 8) (October 24, 2007), Appellant's App. at 16.
The rider issues were addressed in another order, which is also the subject of an appeal
by OCC in Case No. 08-0466.

5



sion thoroughly considered the side agreements offered by OCC as evidence relevant to

the issue of the integrity and openness of the parties' bargaining in reaching the stipulated

RSP. Id. at 20-21, Appellant's App. at 28-29. The Commission concluded that there was

insufficient evidence to support a finding that the parties engaged in serious bargaining

and rejected the stipulated RSP. Id. at 27, Appellant's App. at 35.

In need of a substitute for the stipulated RSP to comply with R.C. 4928.14, the

Commission was compelled to review Duke's RSP, as originally proposed in its applica-

tion and subsequently modified by Duke prior to the 2004 hearing. Id. at 28, Appellant's

App, at 36. After a comprehensive review of the record, the Commission approved

Duke's RSP with modifications, explaining completely its rationale for doing so. The

Commission concluded that the RSP achieved a proper balance in the determination of

market-based, post-MDP rates and fully complied with the statutory requirements for

establishing such rates. Id. at 41, Appellant's App. at 49. The approved RSP included an

IMF component, which the Commission thoroughly explained as a reasonable market-

based charge to compensate for the pricing risk incurred by Duke in its provision of

statutory provider-of-last-resort service. Id. at 37, Appellant's App. at 45.

In its order on remand, the Commission also addressed confidentiality. On March

19, 2007, during the hearing, the attorney examiners granted all of the numerous motions

for protective orders for a period of eighteen months from that date, on the condition that

the Commission would modify them as appropriate. Id. at 10, Appellant's App, at 18.

On July 26, 2007, the Commission's chairman received a public records request for cer-

tain information subject to the protective orders. Id. At that point, the attorney examin-

6



ers sought, and several parties filed, memoranda addressing the confidentiality of the

documents. Id. Following an in camera inspection of the documents, the Commission,

in its order on remand, concluded that some of the information constituted trade secrets

and ordered that the documents be redacted in accordance with its findings. Id. at 17,

Appellant's App. at 25.

OCC filed an application for rehearing of the Commission's order on remand on

November 23, 2007. Post-MDP Remand Case (Entry on Rehearing at 2) (December 19,

2007), Appellant's App. at 55. On December 19, 2007, the Commission denied OCC's

rehearing application. Id. at 14, Appellant's App. at 67. OCC, on February 19, 2008,

appealed.

ARGUMENT

Proposition of Law No. 1:

After its market development period, an electric distribu-
tion utility in this state shall provide its consumers, on a
comparable and nondiscriminatory basis within its certi-
fied territory, a market-based standard service offer of all
competitive retail electric services necessary to maintain
essential electric service to consumers, including a firm
supply of electric generation service. Such offer shall be
filed with the public utilities commission under section
4909.18 of the Revised Code. Ohio Rev. Code Ann. §
4928.14(A) (Anderson 2008).

A. History

Given the complicated procedural history of this case, and the largely misdirected

arguments of the appellant and amicus curiae, it is necessary to return to the most basic

7



aspect of the case. The fundamental duty of the Commission in the case below, from the

beginning of the case below, was to determine whether the mechanism proposed by the

utility for providing standard offer service complied with R.C. 4928.14. The orders now

before the Court are the Commission's second effort to do this.

Initially, the Commission was presented with a partial stipulation that laid out the

company proposal for compliance with R.C. 4928.14 and indicated the agreement of

many, but not all, parties to the case. The Commission reviewed that stipulation under its

usual standard, using what is termed the "three part test." This test has been used by the

Commission for many years and has been approved by this Court. Industrial Energy

Consumers of Ohio Power Co. v. Pub. Util. Comm'n, 68 Ohio St. 3d 559, 629 N.E.2d

423 (1994). Using this test, the Commission determined that the stipulation, with some

modifications, passed the test and represented a reasonable resolution, and approved the

stipulation. Rehearing applications were filed, some of which were granted by the Com-

mission resulting in changes to the details of the proposal.

This initial resolution of the case was appealed to this Court, which remanded the

case to the Conunission to justify the changes made on rehearing and also to provide the

appellant with discovery of certain side agreements that had been denied by the Commis-

sion. The discovery was provided and hearings ensued. This hearing had a significant

impact on the case and eliminated the applicability of the "three part test."

As this Court is well aware, the first prong of the "three part test" is a determina-

tion of whether the settlement is the product of serious bargaining among capable,

knowledgeable parties. The tacit assumption of this prong is that, if individual groups
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having particular interests have bargained for a stipulated outcome, that outcome must

reflect a reasonable resolution for all groups having similar interests. The record devel-

oped in the remanded proceedings indicates that this assumption does not hold. It is not

possible for the Commission, in this case, to infer, solely because some members of a rate

class, industrial or residential, agreed to the stipulation, that the stipulation is a reasonable

resolution for other members of the rate class. Failing this prong of the test, the stipula-

tion was rejected by the Commission.

Having now rejected the basis for its earlier decision, the Commission had to turn

back to its original charge: the review of a proposal for a standard service offer. The

Commission still had before it the components of the company proposal and it had to

review these components to determine whether, standing on their own merit, these com-

ponents would comply with R.C. 4928.14. The Commission had no choice. This is the

structure of R.C. 4928.14. The company proposes and the Commission accepts or

rejects. Ohio Rev. Code Ann. § 4928.14(A) (Anderson 2008), App. at 22. Further, there

must be a standard service offer. The Commission did its duty and. reviewed each com-

ponent of the plan. These components will be discussed in the following sections.

B. The Little G Component (little g)

When the bundled rates of then Cincinnati Gas and Electric Company were unbun-

dled into the rates that were then frozen for the market development period (MDP), the

portion of those rates that was intended to reflect the embedded payment for the com-

pany's then-existing generating plant and fuel costs, less stranded cost payments, was

9



termed "little g." Post-MDP Remand Case (Order on Remand at 29) (October 24, 2007),

Appellant's App. at 37. Customers of the company have been paying this component

since 2000. It is certainly a proper basis of a market charge. Id. at 30, Appellant's App.

at 38. Customers who shopped paid none of it; that is to say, the charge was avoidable

by shoppers. The company proposed to continue collecting eighty-five percent of this

charge only from those customers who continued to purchase energy from the company

but to shift the other fifteen percent to an unavoidable charge called the RSC.

The Commission rejected the shift, reasoning that all of the costs in little g were

historic costs associated with taking service and should be paid only by those taking ser-

vice. Id. at 35, Appellant's App. at 43. This change is significant in that it is a strong

incentive, promoting competition. Under the Commission's orders, those who buy their

power elsewhere do not pay little g.

C. Fuel and Purchased Power (FPP)

While little g provides a reasonable base to calculate costs associated with the

company's generation service, the Commission recognized that things have changed

since the little g was established. To the extent that there are fuel, purchased power, and

emission allowance costs above and beyond those included in the little g baseline, the

company can collect those through the FPP component. This item would be subject to

review and annual adjustment. In fact, this component was already set, in a different

Commission case, without any objection by any party. In re Cincinnati Gas & Electric

Co., Case No. 05-806-EL-UNC (Opinion and Order at 4-5) (February 6, 2006), App. at
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107-108. Because the charge benefits only those who consume power from Duke cur-

rently, the FPP is avoidable by any customer who buys power elsewhere.

D. Annual Adjustment Component (AAC)

Cost aspects of generation, other than fuel and purchased power, have changed

since 1999 as well. Some of these are encompassed in the AAC. This component cap-

tures changes in environmental compliance (not including emission allowances), home-

land security, and taxes related to the old company-owned generating plant. Post-MDP

Remand Case (Order on Remand at 33) (October 24, 2007), Appellant's App. at 41.

Being associated with the production of power currently, the AAC is a generation charge.

Post-NIDP Remand Case (Entry on Rehearing at 4) (December 19, 2007), Appellant's

App. at 57. To assure that there is no double counting, a baseline for the amount of these

costs already encompassed in little g as of the year 2000 has been established and only

incremental amounts spent above the year 2000 levels may be included in the AAC.

Post-MDP Remand Case (Order on Remand at 33-34) (October 24, 2007), Appellant's

App. at 41-42. Because these costs benefit those who buy power from Duke currently,

the AAC is avoidable by those customers who buy their power from another supplier. Id.

at 34, Appellant's App. at 42. This is consistent with this Court's approval of a similar

component in the RSP for Dayton Power and Light Company. Id. (discussing

Consumers' Counsel v. Pub. Util. Comm'n, 114 Ohio St. 3d 340, 872 N.E.2d 269

(2007)).
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E. System Reliability Tracker (SRT)

Having enough generating capacity to meet the immediate needs is not sufficient.

To achieve system reliability, there must be sufficient reserves to meet the contingencies

that may arise. The SRT collects the cost for maintaining these reserves. Id. at 32,

Appellant's App. at 40.

Demand from existing customers can, and frequently does, exceed previous sys-

tem peaks. More significantly, customers who previously bought their electricity from

other suppliers may return as customers of the utility without warning 6 This problem

would be most acute when competitive suppliers fail due to extremely tight supplies of

electricity. Having reserves will assure that the utility will be able to supply power

(although having the reserves does not necessarily guarantee the price of that power) in

extreme circumstances to those who have a right to buy it. Without these reserves, there

could be situations where power could not be delivered. Thus, these reserves are neces-

sary for stability and continuity of electric service for everyone who uses electricity,

whether they buy it from the utility or a competitive supplier today.

Because the maintenance of reserves benefits everyone who uses electricity,

everyone pays the SRT. It is unavoidable for the very simple reason that the need for the

reserves is an unavoidable aspect of electricity usage. The collection of the costs of sys-

tem reserves through an unavoidable charge has already been accepted by this Court. Id.

(discussing Constellation New Energy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530,

6 Customers have a statutory right to return to the standard service offer. Ohio Rev.
Code Ann. § 4928.14(C) (Anderson 2008), App. at 22.
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820 N.E.2d 885 (2004)). The actual level of, and the means to calculate, the SRT were

determined in a different Commission proceeding,7 which was resolved by the adoption

of an unopposed stipulation. Id.

It should be noted that there is one exception to the SRT. Those industrial or com-

mercial customers, who commit not to return to the utility's service,8 do not have to pay

the SRT. Id. This exception exists for the very simple reason that those customers who

will never return do not rely upon the utility's reserves. Such customers bear significant

risks. Should their supplier fail, they will not be able to return to utility service and may

be left without electricity at all. They are on their own to make sure that their lights do

not go out. In exchange for bearing this risk, they pay no SRT.

F. Infrastructure Maintenance Fund (IMF)

This brings us to the last component, the IMF. To understand the IMF, it is neces-

sary to understand both what is really being proposed by the company and what might

have been. The company has agreed to provide power at a constrained price over a

period of years. While the company could have simply moved to a straight market price

for its power, it offered to sell its power within the constraints of this plan instead. To the

extent that there is a gulf between the stabilized price available under this plan and the

day-to-day, hour-by-hour fluctuations in the market price for power, the company is

7

8

In re Cincinnati Gas & Electric Co., Case No. 05-724-EL-UNC (Opinion and
Order) (November 22, 2005), App. at 98-103.

This is to say that these customers have waived their statutory right to return to
the standard service offer under R.C. 4928.14(C).

13



exposed to a large price risk. Id. at 36-38, Appellant's App. at 44-46. Its stabilized price

might be very much lower than the price the company might have gotten by simply par-

ticipating in the market. Indeed, the record shows that the stabilized price, including the

IMF, has resulted in a cost of electricity that has been very reasonable compared to the

fluctuating market. Id. at 36 n. 12, Appellant's App. at 44. The record shows just how

large a risk the company absorbed. Over the term of the plan, the rates paid by customers

have been twenty-eight percent below average market prices. Id. at 40 (discussing testi-

mony of Rose), Appellant's App. at 48. The IMF is the price paid for stability and pre-

dictability, in the words of the Commission "to compensate for the pricing risk incurred

by Duke in its provision of statutory POLR service." Id. at 37, Appellant's App. at 45. It

has been a truly excellent bargain for customers.

The IMF, then, is the key component that brings this plan into statutory compli-

ance. R.C. 4928.14 requires that the standard service offer be market-based, and that is

the function of the IMF. The IMF moves the price paid for electricity from the old, low

cost-based system toward, but not to, the new, higher, market price. The other com-

ponents of the rate act as partial proxies for portions of the forces that drive market

prices. Id. at 36-37, Appellant's App. at 44-45. For example, changes in fuel prices

would tend to influence market prices for power. Thus, a mechanism like the FPP would

act as a proxy for market forces to the extent of the relationship between fuel and market

price. Such proxies are incomplete. The record in this case shows that the Duke price

under this plan, including the IMF and the various price-of-production components, is

still below the price levels seen in the market. Id. at 40 (discussing testimony of Rose),
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Appellant's App. at 48. Clearly, the current electricity market sustains prices above

Duke's cost of production.

G. Summary

Having rejected the stipulation that had formed the basis for the Commission's

order in the earlier proceedings, the Commission had to review the record to determine if

there was a plan that would meet the requirements of R.C. 4928.14. The Commission did

so. Despite the procedural infirmities that were fatal to the stipulation, the statute still

requires a standard service offer. To accomplish this, the Commission examined each

component of the plans proposed and gathered those it found reasonable into a coherent

plan. Without relying on the now rejected stipulation, the Commission fashioned a rea-

sonable plan, supported by the record in the case, and approved it. Having fulfilled its

legal duty, the Commission orders should be upheld.

Proposition of Law No. II:

The purpose of RC. 4903.09 is to provide the Court with
sufficient details to enable it to determine how the Com-
mission reached its decision. Allnet Communications
Services v. Pub. Util. Comm'n, 70 Ohio St. 3d 202, 209, 638
N.E.2d 516, 521 (1994); MCI Telecommunications Corp. v.
Pub. Util. Comm'n, 38 Ohio St. 3d 266, 270, 527 N.E.2d
777, 781 (1988); Gen. Tel. Co. v. Pub. Util. Comm'n, 30
Ohio St. 2d 271, 285 N.E.2d 34 (1972).

In its second proposition of law, OCC attacks the infrastructure maintenance fund

component as unsupported and anti-competitive. The facts are to the contrary.
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A. The infrastructure maintenance fund is supported in the record.

At the time the case below began, Duke had the ability to sell all of its power at

the highest price the market would bear. Electricity is a competitive service by statute.

Ohio Rev. Code Ann. § 4928.03 (Anderson 2008), App. at 19. The Commission does not

regulate competitive services, with certain limitations. The law is:

On and after the starting date of competitive retail electric
service, a competitive retail electric service supplied by an
electric utility or electric services company shall not be sub-
ject to supervision and regulation ... by the public utilities
conimission under Chapters 4901. to 4909., 4933., 4935., and
4963. of the Revised Code, except section 4905.10, division
(B) of 4905.33, and sections 4905.35 and 4933.81 to 4933.90;
except sections 4905.06, 4935.03, 4963.40, and 4963.41 of
the Revised Code only to the extent related ta service reliabil-
ity and public safety; and except as otherwise provided in this
chapter.

Ohio Rev. Code Ann. § 4928.05(A)(1) (Anderson 2008), App. at 19. Any electric utility

could sell its power to any buyer at any time. Traditional ratepayers no longer had any

right to the output of the facilities owned by the local utility. Customers could shop

where they chose and utilities could sell where they chose.

This is not the end of the story. The law also stated that an electric distribution

utility must provide a standard service offer, covering all competitive services necessary

to maintain essential electric service. Ohio Rev. Code Ann. § 4928.14(A) (Anderson

2008), App. at 22. While the standard service offer must be market-based, the utility

must also offer a competitively bid option. For a utility that has chosen, as is its right, to

sell its electricity to the highest bidder, the distinction made in the statute makes no prac-
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tical difference. A utility that has already sold all of its self-generated power must go to

the market to buy more to sell to its standard service customers.9 Thus, whether this

acquisition is characterized as "market-based" or "competitively bid" matters little. The

same power will be obtained at a market-determined price. Under this provision, cus-

tomers have a right to power provided by the utility but they no longer have a right to

power from the utility's plants at a price determined on the basis of the cost of produc-

tion. Rather, the price of this power is either to be determined with reference to the mar-

ket or to be competitively bid in the market.

This then is the appellant's fundamental misunderstanding: Appellant's argu-

ments tacitly assume that customers have a right to power at the utility's cost to produce

that power. Contrary to that assumption, the standard service offer is a competitive ser-

vice. Elyria Foundry Co. v. Pub. Util. Comm'n, 114 Ohio St. 3d 305, 316, 871 N.E.2d

1176, 1188 (2007). The price of standard service must still be reasonable; that is the pur-

pose of the Commission's review under R.C. 4928.14. Post-MDP Remand Case (Order

on Remand at 36-37) (October 24, 2007), Appellant's App. at 44-45. But the referent has

changed. Under the old cost-of-service regime, the price of power had to be reasonable

with reference to the cost of production. See Ohio Rev. Code Ann § 4909.15 (Anderson

2008), App. at 13-16. Under the new regulatory regime, the price must be reasonable

9 The same is true, although to a lesser extent, for a company that is short of
capacity, that is to say, one that does not control a sufficient amount of generating
facilities to supply its current obligations.
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with reference to the market. See Ohio Rev. Code Ann. § 4928.14 (Anderson 2008),

App. at 22-23.

During the market development period, utilities generally, and Duke specifically,

had been charging essentially old cost of production calculated rates. Rates during this

period were the unbundled result of earlier rate case determinations that were based on

the cost of production. Ohio Rev. Code Ann. § 4928.34 (Anderson 2008), App. at 26-28.

Market prices, although inherently variable, have been and remain higher than this. Post-

MDP Remand Case (Order on Remand at 40) (October 24, 2007), Appellant's App. at 48.

The end of the MDP meant the end of these low, stable, historic rates and the beginning

of high and unstable rates. The Commission is charged to ensure that customers have

access to reasonably priced power and power priced with the predictability that customers

want. Ohio Rev. Code Ann. § 4928.02(A), (B) (Anderson 2008), App. at 18. Action was

required to balance these competing interests.

The Commission was faced with a variety of components (ignoring the IMF for

the moment) that took the historic cost of production (little g) and increased it for certain

specified changes in cost, fuel, purchased power, environmental costs, capacity reserves,

etc. While in toto these components may have approximated a more current cost of pro-

duction for Duke's electricity, they reflected nothing to compensate Duke for having

given up the ability to go to market pricing for its power.

This then is the purpose of the IMF. It is the payment to compensate Duke for

giving up its right to sell at the price the market would bear. Because Duke was willing

to offer power to customers at a relatively stable price (the total of all the components,
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including the IMF) under the RSP for a period of years, it took on the risk that the sta-

bilized price would be lower than what it might otherwise have obtained through market-

based sales. It is the IMF that moves this rate stabilization mechanism from cost of pro-

duction toward, but not to, the full market price.

The Commission explained this clearly. After having rejected the company pro-

posal for a component termed RSC, the Commission stated:

Under the terms of Duke's application, POLR service risk
would have been recovered by making the RSC unavoidable
or only partially avoidable. We have found that this is an
inappropriate methodology. However, that does not mean
that such risk does not exist. In the remand hearing, consid-
ering support for the elements of the now-rejected stipulation,
Mr. Steffen explained that the IMF (which equaled a percent-
age of little g) was a non-cost based charge that is "the way
[Duke] proposed to calculate an acceptable dollar figure to
compensate [Duke] for the first call dedication of generating
assets and the opportunity costs of not simply selling its gen-
eration into the market at potentially higher prices." [Cita-
tion omitted]. Similarly, he also testified that the "IMF is not
tied directly to a specific out of pocket expense and it is not a
pass through of actual tracked costs. It is a component of the
formula for calculating the total market price [Duke] is
offering and is willing to accept in order to supply consumers
and to support its POLR risks and obligations." [Citation
omitted.] We read this explanation as a statement that the
IMF was, in the modifaed stipulation, an element that was
designed to compensate Duke for the pricing risk of providing
POLR service. While we are not now considering the modi-
fied stipulation, we are considering the reasonableness of
Duke's application. As it no longer includes an element that
would compensate Duke for this risk, we will now consider
the parties' arguments on the IMF issue, to determine whether
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an analogous charge would be an appropriate charge for this
purpose.

Post-MDP Remand Case (Order on Remand at 35-36) (October 24, 2007) (emphasis

added), Appellant's App. at 43-44. Having determined that there is a pricing risk as a

matter of fact, the next necessity was to determine what charge there should be to

compensate for it.

A charge is reasonable or unreasonable only in comparison to the alternative.

How much should be paid to avoid going to a full market price should be compared with

that market price. Market pricing is the alternative to this RSP. Cost of production is not

an available alternative. The Commission discussed this, saying:

Although, in some instances, costs or changes in costs may
serve as proxies for reasonable market valuations or changes
in such valuations, this is not the same as establishing prices
based on costs. Similarly, a market-based standard service
offer price is not the same as a deregulated price. Standard
service offers remain subject to Commission jurisdiction
under Chapter 4928 of the Revised Code. And, standard ser-
vice offers must be consistent with state policy under Section
4928.02, Revised Code. Elyria Foundry Co. v. Pub. Util.
Comm. (2007), 114 Ohio St. 3d 305. Thus, while a standard
service offer price need not reflect the sum of specific cost
components, the result must produce reasonably priced retail
electric service, avoid anticompetitive subsidies flowing from
noncompetitive to competitive services, be consistent with
protecting consumers from market deficiencies and market
power, and meet other statutory requirements.

Post-MDP Remand Case (Order on Remand at 36-37) (October 24, 2007), Appellant's

App. at 44-45. The proper comparison is to the market, because that is the alternative

and that is the comparison the Commission made. It said:
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By itself, a company's testimony that a price is "acceptable"
as part of a standard service offer might not provide a suffi-
cient basis to establish that the standard service offer pro-
duces reasonably priced retail electric service. In this
instance, as we will discuss below, we also have considered
Duke's testimony comparing its RSP price to market prices
and have found that a standard service offer that includes a
charge for recovery of pricing risk would be reasonably
priced.

Post-MDP Remand Case (Order on Remand at 36 n.12) (October 24, 2007), Appellant's

App. at 44. The record contains the evidence of market prices that the Commission con-

sidered, specifically:

In his testimony at the original hearing in these proceedings,
Duke's witness Judah Rose testified that the proposed RSP
price to compare is competitive. In reaching that conclusion,
Mr. Rose compared the RSP price to compare with the price
under Duke's proposed competitive market option and, also,
to generation rates for other Ohio utilities and actual rates of
certain CRES providers. He also noted the ability of the
Commission to test the market to ensure that generation rates
under the RSP are not significantly different. [Citations
omitted]. We also note that Mr. Rose updated his market
evaluation for purposes of the hearing on remand, finding that
it remained within the range of market prices today. [Cita-
tions omitted.] On the basis of his evaluation, Mr. Rose con-
firmed, at the remand hearing, that current market prices were
28 percent higher than the RSP price. [Citation omitted.]

Post-MDP Remand Case (Order on Remand at 40) (October 24, 2007), Appellant's App.

at 48. Thus, the record evidence shows both that the projected rate stabilization price,

which includes the IMF, would be lower than full market rates and that this turned out to

be true in application as well. Because the rate stabilized price is lower than the market
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price, it must be reasonable and the Commission so found. Id. at 36 n. 12, Appellant's

App. at 44.

Thus, the Commission's order below fully reviews the evidence, finds the ultimate

facts upon which the order is based, and fully sets forth the reasons therefor, giving the

Court sufficient details to determine how the Commission reached its decision. This is

the test for compliance with R.C. 4903.09 and the Commission has fulfilled it. The

Commission orders should, therefore, be affirmed.

B. The rate stabilization plan is pro-competitive.

OCC criticizes the infrastructure maintenance fund as anti-competitive. This is

quite literally untrue. The IMF is an unavoidable charge (for residential customers); that

is to say, all residential customers pay it regardless of from whom they purchase electric-

ity. Unavoidable charges are irrelevant to the decision whether to buy from your local

utility or from someone else. A customer pays the charge regardless of the decision

made. If there were no unavoidable charge, again there would be no differential impact

on the shopping decision; neither a shopper nor a utility customer would pay. The pre-

sence or absence of an unavoidable charge is competitively irrelevant.

Appellant's alternative argument is that the IMF should be avoidable. The avoida-

bility determination is not made based on whim or the desire to achieve some predeter-

mined market share. Avoidability is determined by whether the cost, expense, or risk that

occasioned the charge in the first place can be eliminated or avoided, based on something

that the customer does. The IMF charge is an excellent example of this principle.
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As discussed in section A of this proposition of law, the IMF is a charge to

compensate the company for its price risk, which is created by its obligation to provide

power at a fixed price over a term of years, when the variable market price may be much

higher. Post-MDP Remand Case (Order on Remand at 35-36) (October 24, 2007),

Appellant's App. at 43-44. The corollary to this risk is that the customer has the benefit

of the company's obligation. For customers who buy from the utility, the benefit is

immediate; they pay the stabilized price today. For customers who buy from another

supplier, they have the benefit of knowing that they can return to the favorably priced,

stabilized rate at any time. The shopping customer has the benefit of that option, exercis-

able at any time.

Because all customers, whether they shop or not, receive the benefit of the com-

pany's obligation to provide power at a stabilized price, they all pay the costs of sustain-

ing that offer: the IMF. The Commission explained this, saying:

Ohio law specifically references a utility's standard service
offer serving as a default, or POLR, service for shopping
customers. Section 4928.14(C), Revised Code. Thus, it is
clear that POLR service is a legally mandated generation
function of Duke, as the distribution utility in its certified ter-
ritory. [Citation omitted]. Thus, while POLR service and,
hence, the risk recovery rider, must be provided at a market
price, it is reasonable that it also be unavoidable by any cus-
tomer who may use that POLR service. [Citation omitted].

Post-MDP Remand Case (Order on Remand at 37-38) (October 24, 2007), Appellant's

App. at 45-46. Those who benefit pay. The rule is simple.
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The inverse is also true. Those who do not benefit do not pay. Industrial or

commercial customers who waive their right to return to the standard service offer, with

its favorable, stabilized price, do not pay the IMF. These customers have given up their

option to return to the standard service offer and, because of this waiver, impose no price

risk on the utility. Because such customers impose no price risk on the utility, and the

IMF is intended to compensate for price risk, no payment is required from them. The

Commission explained this, saying:

However, we also find that a nonresidential customer who
agrees that it will remain off Duke's service and that it will
not avail itself of Duke's POLR service does not, by defini-
tion, cause Duke to incur any risk. Therefore, the risk recov-
ery rider must be avoidable by nonresidential-shoppers who
agree to remain off the RSP, on the same terms as the SRT.
On the other hand, the risk recovery rider must be unavoid-
able with regard to nonresidential shoppers who have not
agreed to remain off the RSP and with regard to all residential
shoppers.

Post-MDP Remand Case (Order on Remand at 38) (October 24, 2007), Appellant's App.

at 46. The obligation to pay tracks the imposition10 of the costs.

Thus, the avoidability of the IMF has been determined by the factual situation.

Where there is a cost, there is a payment. Where there is no cost, there is no payment.

io We do not suggest that the obligation to provide POLR service arises from some
action on the part of customers. To the contrary, the POLR obligation and its availability
to all customers arises from statute. Ohio Rev. Code Ann. § 4928.14 (Anderson 2008),
App. at 22-23. It is available to all without the need for any action on the customer's
part.
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OCC would argue against this rational system and say that the IMF should be

avoidable in the name of "competition." In reality, this would harm competition by cre-

ating a subsidy when the policy of the state is to bar subsidies. Ohio Rev. Code Ann. §

4928.02(G) (Anderson 2008), App. at 18. Shopping customers who may return to the

stabilized standard service offer have the benefit of that option. If they do not have to

pay for this benefit, their shopping is being subsidized.^ 1 This is anti-competitive and the

Commission properly refused to require it.

The simple existence of the RSP is a boon for competition. The plain fact is that

shopping is risky. Alternative suppliers can breach agreements, go bankrupt, arbitrarily

raise prices, and take other negative actions. Customers can face these risks, secure in the

knowledge that they can return to the safe harbor of the stabilized price of the standard

service offer. No bridges need be burned to shop.

OCC points to the reduced percentage of customers who are shopping now versus

2004. Appellant claims this is attributable to Duke's anti-competitive activities. This is

false. The record shows that the standard service offer is cheaper than market prices for

power. Post-MDP Remand Case (Order on Remand at 40) (October 24, 2007), Appel-

lant's App. at 48. Customers are recognizing a good deal and acting on it. No illegal

activities are required to explain this. That customers are able both to recognize a favor-

able offer and to act on that recognition is a sign of strength in the market, not failure.

ii It is unclear by whom such customers would be subsidized. Arguably, the
subsidy could come either from Duke's shareholders or from non-shopping customers. It
does not matter for these purposes, as all subsidies are harmful to the development of a
rational market.
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The Commission is not charged to create a market where players achieve some foreor-

dained market share. Rather, the objective is to have a marketplace where customers can

act on their preferences. It is apparent that customers are doing this very thing. That is a

sign of health, not sickness.

In sum, the IMF is a rational charge imposed on the correct customers. It is

entirely competitively neutral. The RSP, of which it is the pivotal part, is itself highly

pro-competitive and the Commission's orders approving it should be affirmed.

Proposition of Law No. III:

The Commission lawfully and reasonably considered the
side agreements in accordance with the Court's remand
orders. Ohio Rev. Code Ann. § 4903.13 (Anderson 2008).

R.C. 4903.13 provides that an order of the Commission "shall be reversed,

vacated, or modified by the supreme court on appeal, if, upon consideration of the record,

such court is of the opinion that such order was unlawful or unreasonable." Ohio Rev.

Code Ann. § 4903.13 (Anderson 2008), App. at 13. Interpreting this statutory standard,

the Court has consistently stated that it will uphold an order of the Commission "where

the record contains sufficient probative evidence to show that the commission's deter-

mination is not manifestly against the weight of the evidence and is not so clearly unsup-

ported by the record as to show misapprehension, mistake or willful disregard of duty."

Dayton Power & Light Co. v. Pub. Util. Comm'n, 4 Ohio St. 3d 91, 94, 447 N.E.2d 733,

735 (1983); see also AT&T Communications of Ohio, Inc. v. Pub. Util. Comm'n, 88 Ohio

St. 3d 549, 555, 728 N.E.2d 371, 376 (2000); MCI Telecommunications Corp. v. Pub.
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Util. Comm'n, 38 Ohio St. 3d 266, 268, 527 N.E.2d 777, 780 (1988); Ohio Edison Co, v.

Pub. Util. Comm'n, 63 Ohio St. 3d 555, 556, 589 N.E.2d 1292, 1294 (1992); City of

Columbus v. Pub. Util. Comm'n, 58 Ohio St. 2d 103, 104, 388 N.E.2d 1237, 1238 (1979).

OCC, as the appellant, bears the heavy burden of showing that the Commission's

orders are against the manifest weight of the evidence or are clearly unsupported by the

record. AKSteel Corp. v. Pub. Util. Comm'n, 95 Ohio St. 3d 81, 86, 765 N.E.2d 862,

867 (2002). In matters concerning the Commission's special expertise and the exercise

of discretion, the Court generally defers to the Commission's judgment. Constellation

NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 541, 820 N.E.2d 885, 895

(2004); Cincinnati Bell Tel. Co. v. Pub. Util. Comm'n, 92 Ohio St. 3d 177, 180, 749

N.E.2d 262, 264 (2001); AT&T Communications of Ohio, Inc. v. Pub. Util. Comm'n, 51

Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990). Regarding evidentiary matters, the

Court has consistently declined to supplant the Commission's judgment. AK Steel Corp.

v. Pub. Util. Comm'n, 95 Ohio St. 3d 81, 84, 765 N.E.2d 862, 866 (2002); Cincinnati Bell

Tel. Co. v. Pub. Util. Comm'n, 92 Ohio St. 3d 177, 179-80, 749 N.E.2d 262, 264-65

(2001).

OCC has failed to sustain its heavy burden and the Commission's orders should be

affirmed.
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A. The Commission fully complied with the Court's orders on remand by
compelling disclosure of the side agreements sought by OCC. Consumers'
Counsel v. Pub. Util. Comm'n,111 Ohio St. 3d 300, 856 N.E.2d 213 (2006).

The Court's instructions to the Commission on remand were clear. The Commis-

sion fully complied and its orders should be upheld.

The proceedings at issue in this case concern Duke's RSP, which was filed at the

request of the Commission in order to stabilize prices following the termination of the

market development period (MDP) and allow additional time for the competitive market

to grow. In 2005, OCC challenged the Commission's orders, which adopted the stipu-

lated RSP with various modifications, in this Court. Although the Court upheld the

Commission's resolution of most of the issues raised by OCC, the Court held that the

Commission had "abused its discretion when it denied discovery regarding alleged side

agreements." Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 323, 856

N.E.2d 213, 236 (2006). OCC had requested copies of all agreements between Duke and

other cunent or past parties to the proceedings, entered into on or after January 26, 2004,

and moved, at the hearing regarding Duke's stipulated RSP, for an order compelling pro-

duction. Id. at 319, 856 N.E.2d at 233. The attorney examiners denied the motion on the

basis of the Commission's prior determinations that side agreements are privileged as

well as irrelevant to its consideration of the reasonableness of stipulations. Id. The Com-

mission affirmed, on the same basis, the attorney examiners' denial of OCC's motion. Id.

On appeal, the Court upheld the "denial of OCC's discovery request to the extent

that the relevance of the information sought was based on the second and third prongs of

the reasonable test," which has been adopted by the Commission and endorsed by the
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Court for the purpose of evaluating stipulations.1Z Id. The Court, however, determined

that the information sought by OCC could be relevant in terms of the first prong of the

reasonableness test (i.e., whether the settlement was a product of serious bargaining

among capable, knowledgeable parties).13 Id. The Court found that the Commission

erred on that basis and thus remanded the case, instructing the Commission to compel

disclosure of the side agreements sought by OCC. Id. at 319, 323, 856 N.E.2d at 233,

236.

Just one week later, on November 22, 2006, the Commission's attomey examiners

directed Duke to disclose the side agreements and related information to OCC. Post-

tVIDP Remand Case (Order on Remand at 6) (October 24, 2007), Appellant's App. at 14.

OCC subsequently sought copies of agreements between certain affiliates and customers

of Duke. Id. at 7-8, Appellant's App. at 15-16. The information was provided to the

appellant who introduced it into the record at the hearing that commenced on March 19,

2007. Id. at 8-9, Appellant's App. at 16-17. At the hearing, testimony was offered by

witnesses for OCC, Duke, and the Commission's staff. Id. at 9, 24, Appellant's App. at

12

13

Under the reasonableness test, the Commission reviews a stipulation to determine
whether (1) it is the product of serious bargaining among capable, knowledgeable parties;
(2) as a package, it benefits ratepayers and the public interest; and (3) it violates any
important regulatory principle or practice. The reasonableness test has been endorsed by
the Court as an efficient and proper means to evaluate the reasonableness of less than
unanimous settlements. AK Steel Corp. v. Pub. Util. Comm'n, 95 Ohio St. 3d 81, 82-83,
765 N.E.2d 862, 864 (2002); Industrial Energy Consumers of Ohio Power Co. v. Pub.
Util. Comm'n, 68 Ohio St. 3d 559, 561, 629 N.E.2d 423, 425-26 (1994); Consumers'
Counsel v. Pub. Util. Comm'n, 64 Ohio St. 3d 123, 126, 592 N.E.2d 1370, 1373 (1992).

The Court also determined that side agreements are not privileged from discovery.
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17, 32. The parties were offered the opportunity to file initial and reply briefs, Id. at 9,

Appellant's App. at 17.

In its order on remand, the Commission addressed the Court's remand orders. Id.

at 20-2 1, Appellant's App. at 28-29. The Commission noted that, in addition to the man-

date to compel disclosure of the side agreements, the Court specifically advised that the

"existence of side agreements between [Duke] and the signatory parties entered into

around the time of the stipulation could be relevant to ensuring the integrity and openness

of the negotiation process." Id. at 21 (quoting Consumers' Counsel, 111 Ohio St. 3d at

320, 856 N.E.2d at 234), Appellant's App. at 29. The Commission thus carefully

considered, as directed by the Court, the impact of the side agreements on the parties'

bargaining. Id. at 24-27, Appellant's App. 32-35. The Commission concluded, based on

the expanded record of the case and its review of the side agreements, that there was a

sufficient basis upon which to question whether the parties engaged in serious bargaining.

Id. at 27, Appellant's App. at 35. The Commission found that the "existence of side

agreements, in which several of the signatory parties agreed to support the stipulation,

raises serious doubts about the integrity and openness of the negotiation process related

to that stipulation." Id. As a result of this finding, the Commission rejected the stipu-

lated RSP. Id.

The Commission has fully complied with the Court's remand orders. Its actions

since the Court's remand of the case have gone above and beyond what was required by

the Court. In accordance with the Court's explicit instructions, the Commission com-

pelled Duke to disclose the information sought by OCC. OCC subsequently sought addi-

30



tional information from Duke's affiliates and the Commission compelled the disclosure

of that information. Over Duke's objections, OCC was permitted to introduce the dis-

covered information at the hearing and to offer the testimony of its witnesses with regard

to that information. After extensive briefing and consideration of the entire, expanded

record in the proceedings, the Commission carefully evaluated the information as it per-

tained to the question of whether the parties engaged in serious bargaining in the process

of negotiating the stipulated RSP. The Commission concluded that they had not. In

short, the Commission did exactly what the Court required it to do, if not more.

OCC argues that the Commission did not make determinations based upon the

evidence offered by OCC. This argument is without merit. The Commission's order on

remand thoroughly documents the Commission's consideration of the evidence. Post-

MDP Remand Case (Order on Remand at 24-27) (October 24, 2007), Appellant's App. at

32-35. The Commission considered the side agreements and the testimony of OCC wit-

ness Hixon as relevant to the question of whether the parties engaged in serious bargain-

ing in executing the stipulated RSP. Id. This is precisely what the Court required when it

stated that the Commission "must determine whether there exists sufficient evidence that

the stipulation was the product of serious bargaining." Consumers' Counsel, 111 Ohio

St. 3d at 321, 856 N.E.2d at 234. The Commission concluded that there was in fact

insufficient evidence to support a finding of serious bargaining and, therefore, rejected

the stipulated RSP. Post-MDP Remand Case (Order on Remand at 27) (October 24,

2007), Appellant's App. at 35. OCC got the information that it wanted, was able to use it
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at the hearing, and the Connnission accepted OCC's argument that the information

showed that the stipulation should be rejected.

OCC has failed to sustain its burden of showing that the Commission acted unlaw-

fully or unreasonably in considering the evidence of side agreements for the only ques-

tion to which such evidence is relevant: whether the parties engaged in serious bargain-

ing. The Commission did exactly what the Court required it to do and its orders should

be affirmed.

B. The Commission properly limited its consideration of the side agreements as
relevant only to the question of whether the parties engaged in serious bar-
gaining. Consumers' Counsel v. Pub. UtiL Comm'n, 111 Ohio St. 3d 300, 856
N.E.2d 213 (2006).

OCC argues at great length that the Commission did not consider all uses of the

discovery required by the Court. The side agreements and related documents that OCC

obtained through discovery were fully considered by the Commission as they related to

the question of whether the parties engaged in serious bargaining. The Commission was

not required - by the Court's remand orders or otherwise - to consider the side agree-

ments as evidence relevant to any other issue.

The Commission has consistently determined, and the Court affirmed, that side

agreements among parties to proceedings before the Commission are irrelevant to its

resolution of those proceedings. See Consumers' Counsel v. Pub. Util. Comm'n, 111

Ohio St. 3d 300, 320-21, 856 N.E.2d 213, 234 (2006); Consumers' Counsel v. Pub, Util.

Comm'n, 110 Ohio St. 3d 394, 397-98, 853 N.E.2d 1153, 1157-58 (2006); Constellation

NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 533-34, 820 N.E.2d 885,
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889 (2004). Side agreements quite simply fall outside the scope of proceedings before

the Commission. With the exception of their relevance to the question of whether the

parties engaged in serious bargaining in executing a stipulation, as addressed by this

Court in OCC's first appeal, side agreements are irrelevant. The Commission found no

differently in the proceedings at issue in this case. Its order on remand is consistent with

established precedent, which OCC ignores.

OCC argues that the Commission should have considered evidence pertaining to

the side agreements outside the scope of the stipulation. But the Court's consideration of

OCC's request for discovery of the side agreements and its remand instructions to the

Commission specifically pertained to the stipulated RSP. The Court stated that "[t]he

existence of side agreements between [Duke] and the signatory parties entered into

around the time of the stipulation could be relevant to ensuring the integrity and openness

of the negotiation process." Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d

300, 320, 856 N.E.2d 213, 234 (2006). The Court made absolutely no mention of other

potential uses14 for this type of evidence. Rather, the Court recognized the Commission's

past practice of determining that side agreements are irrelevant. Id. at 320-21, 856

N.E.2d at 234.

In fact, the Court noted that the Commission "may, if necessary, decide any issues

pertaining to admissibility of [the side agreements sought by OCCI." Id. at 323, 856

N.E.2d at 236. This guidance is consistent with the Court's recognition that the Commis-

14 In this situation, there are no other uses for this information. The RSP stands on
its own merits.
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sion and other administrative agencies have discretion in admitting evidence. Bd. of

Educ. for Orange City School Dist. v. Cuyahoga Cty. Bd. ofRevision, 74 Ohio St. 3d 415,

416, 659 N.E.2d 1223, 1224 (1996); Akron v. Pub. Util. Comm'n, 5 Ohio St. 2d 237, 243,

215 N.E.2d 366, 371 (1966). Despite OCC's claim that the Commission did not consider

other uses of the evidence, the Commission did in fact contemplate each of the issues

raised by OCC. The Commission, however, properly recognized that the side agree-

ments, according to the Court, are relevant to the current proceedings only in terms of the

bargaining that occurred in the process of negotiating the stipulated RSP. Post-MDP

Remand Case (Order on Remand at 20) (October 24, 2007), Appellant's App. at 28

The Commission decided only those issues that were specifically remanded to it

by the Court. Id. The Commission limited its review of the record accordingly, explain-

ing the reasoning for its decision not to consider issues that are ancillary to the Court's

remand orders. Because the Commission reasonably determined that the evidence intro-

duced by OCC was not relevant to its consideration of any issue other than whether the

parties engaged in serious bargaining, the Commission should be affirmed.

C. The Commission properly decided not to consider issues, raised by the parties
after the Court's remand orders, that are ancillary to the RSP proceedings.
Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 856 N.E.2d
213 (2006).

OCC argues that the Commission did not consider issues of alleged discriminatory

pricing, corporate separation violations, and discounted transition charges that it believes

are suggested by the evidence of side agreements. As discussed above, the Commission

thoroughly and properly considered the side agreements with respect to their impact on
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the parties' bargaining. Post-MDP Remand Case (Order on Remand at 24-27) (October

24, 2007), Appellant's App. at 32-35. The Commission further stated that ancillary

issues, raised after the Court's remand of the case to the Commission, would not be con-

sidered in its order on remand. Id. at 20, Appellant's App, at 28. The side agreements

were not before the Commission for approval and, therefore, did not present any matters

for the Commission to adjudicate. The issues raised by OCC are secondary to the entire

point of these proceedings and this is not the proper case in which to raise them.

The purpose of the proceedings has always been to establish Duke's RSP, which

was filed at the request of the Commission in order to stabilize prices following the

termination of the MDP. The proceedings are governed by R.C. 4928.14, which pro-

vides:

After its market development period, an electric distribution
utility in this state shall provide consumers, on a comparable
and non-discriminatory basis within its certified territory, a
market-based standard service offer of all competitive retail
electric services necessary to maintain essential electric ser-
vice to consumers, including a firm supply of electric genera-
tion service.

Ohio Rev. Code Ann. § 4928.14(A) (Anderson 2008), App. at 22. OCC, however,

attempts to alter the course of these proceedings by raising issues that have no relation to

the RSP. The side agreements can in no way alter the terms of the RSP. See Constella-

tion NewEnergy, Inc. v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 534, 820 N.E.2d 885,

889 (2004). The RSP, on its face, either provides consumers, on a comparable and

nondiscriminatory basis, with a market-based standard service offer or it does not. Here,
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the Commission evaluated Duke's proposed RSP on its face to determine whether the

requirements of R.C. 4928.14 were satisfied. They were. The Commission concluded

that Duke's RSP, with the Commission's ordered modifications, "offer[s] all competitive

retail electric services necessary to maintain essential electric service to consumers,

including a firm supply of electric generation service," on a comparable and non-dis-

criminatory basis. Post-MDP Remand Case (Order on Remand at 41) (October 24,

2007), Appellant's App. at 49.

The Court has recognized that, absent ambiguity, the four corners of a document

control its meaning and application. See, e.g., Linko v. Indemnity Ins. Co. ofN. America,

90 Ohio St. 3d 445, 450, 739 N.E.2d 338, 343 (2000) ( concluding that the four corners of

an insurance agreement controlled in determining whether a waiver was knowingly and

expressly made). Side agreements, therefore, have no effect on the meaning of the terms

of Duke's RSP and are not germane to its enforceability. The terms of side agreements,

other than their bearing on bargaining, are simply irrelevant to the Commission's evalua-

tion of the RSP presented to it for review and adjudication. The four corners of the RSP

control and necessarily limit what the Commission must approve and enforce.

The Commission accomplished what it was required to do in these proceedings. It

thoroughly reviewed Duke's RSP, adopting it with modifications to ensure that Duke's

market-based standard service offer is available on a comparable and nondiscriminatory

basis as required by R.C. 4928.14. The issues raised by OCC are simply beyond the

scope of the present case. The Court has long recognized that the Commission enjoys

broad discretion in managing its proceedings. Weiss v. Pub. Util. Comm'n, 90 Ohio St.
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3d 15, 19, 734 N.E.2d 775, 780 (2000) ("It is well-settled that pursuant to R.C. 4901.13,

the commission has the discretion to decide how, in light of its internal organization and

docket considerations, it may best proceed to manage and expedite the orderly flow of its

business." (quoting Toledo Coalition for Safe Energy v. Pub. Util. Comm'n, 69 Ohio St.

2d 559, 560, 433 N.E.2d 212, 214 (1982))). The Commission exercised its discretion in

this case by reasonably concluding that the issues raised by OCC were ancillary to the

proceedings before it. The Commission's decision does not in any way prohibit OCC

from raising its concerns in a proper complaint proceeding.

Further, the Court, in its remand orders, advised the Commission that it "may, if

necessary, decide any issues pertaining to the admissibility" of the discovered side

agreements. Consumers' Counsel v. Pub. Uttl. Comm'n, 111 Ohio St. 3d 300, 323, 856

N.E.2d 213, 236 (2006). Consistent with its role as fact finder, the Commission retained

its discretion not only to determine whether to admit exhibits and testimony into evi-

dence, but also to determine how such evidence is relevant ( i.e., for what purposes) and

how it should be considered in reaching its conclusions. Here, the Commission deter-

mined that the evidence of side agreements is relevant only to the question of whether the

parties engaged in serious bargaining in executing the stipulated RSP. Thus, the Com-

mission appropriately exercised its discretion in determining the admissibility of the evi-

dence of side agreements and in limiting the purpose for which the evidence was admit-
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ted. OCC's argument that the Commission did not abide by the Court's remand instruc-

tions in this respect is just wrong.15

If OCC believes that Duke has violated a statute or rule, OCC's proper recourse is

to file a complaint pursuant to the proper statute and make its case. See, e.g., Ohio Rev.

Code Ann. § 4928.16 (Anderson 2008) (providing for complaint proceedings), App. at

23-24; Ohio Rev. Code Ann. § 4928.18 (Anderson 2008) (same), App. at 24-25. This

case is a proceeding under R.C. 4928.14 to establish Duke's RSP. But OCC does not

contend that the RSP itself is discriminatory or in violation of any statute or rule. OCC

needs to make its arguments and present its evidence in the proper case. The purpose of

the present proceedings is not to address all wrongs, whether real or imaginary. Rather,

the purpose of this case has always been to establish Duke's market-based standard ser-

vice offer and, at this particular phase of the proceedings, to comply with the Court's

remand orders.

15 Even assuming that the Commission did in some way fail to follow the Court's
remand orders, OCC has presented no evidence that Duke has violated any statute or rule.
All but one of the side agreements that OCC addresses involve Duke's affiliates; Duke is
not a party to the agreements. Post-MDP Remand Case (Order on Remand at 7) (October
24, 2007), Appellant's App, at 15. The agreements are competitive contracts between the
affiliates and their customers. Competitive retail affiliates of utilities are permitted to sell
electricity by law, Ohio Rev. Code Ann. § 4928.05(A) (Anderson 2008), App. at 19, and
economic reality dictates that they must sell below Duke's standard service offer. The
agreements between the affiliates and their customers reflect a positive development in
the market. Further, OCC presented no evidence that Duke's customers are paying a
standard service offer price that is different than the price approved by the Commission.

OCC also seems to forget that Duke operates under a corporate separation plan,
approved by the Commission in a prior case, which requires in part that Duke conduct
business pursuant to its affiliate agreements and maintain a cost allocation manual
documenting shared employees, all of which may be audited by the Commission. OCC
makes no direct allegation that Duke operates in violation of its corporate separation plan
or exceeds the boundaries of its affiliate agreements or cost allocation manual.
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If OCC believes that the Commission should consider the side agreements outside

the context of the stipulated RSP, OCC has other means available and should pursue its

arguments at the proper time and in the proper proceedings. For the present, OCC has

failed to sustain its burden. The Commission acted lawfully and reasonably and should

be affirmed.

Proposition of Law No. IV:

The Commission lawfully and reasonably protected the
confidentiality of documents containing trade secrets.
Ohio Rev. Code Ann. § 4903.13 (Anderson 2008).

OCC argues that the Commission erred when it ordered redactions of certain por-

tions of side agreements and related information. Again, OCC has failed to sustain its

heavy burden of demonstrating that the Commission's orders are unlawful or unreason-

i
able. The Commission should be affirmed.

A. OCC has failed to show the prejudicial effect of the Commission's orders.
Elyria Foundry Co. v. Pub. Util. Comm'n,114 Ohio St. 3d 305, 311, 871 N.E.2d
1176, 1184 (2007); Tongren v. Pub. Util. Comm'n, 85 Ohio St. 3d 87, 92, 706
N.E.2d 1255, 1259 (1999).

This Court will not reverse an order of the Commission unless the party seeking

reversal demonstrates the prejudicial efTect of the order. Elyria Foundry Co. v. Pub. Util.

Comm'n, 114 Ohio St. 3d 305, 311, 871 N.E.2d 1176, 1184 (2007); Tongren v. Pub. Util.

Comm'n, 85 Ohio St. 3d 87, 92, 706 N.E.2d 1255, 1259 (1999). OCC has failed to

demonstrate how it has been prejudiced by the Commission's orders. In fact, OCC

makes no attempt at all to show any harm to itself.
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Following the Court's remand, the Commission compelled full disclosure of the

side agreements and related information sought by OCC. Copies of the side agreements

were promptly provided to all of the parties, including OCC, well in advance of the

hearing. Although portions of the documents were subject to protective orders granted at

the hearing, OCC had full use of the documents at the hearing and offered them into evi-

dence. Because OCC was at no time denied the side agreements and related documents,

but rather has enjoyed complete access to the information in the record, it has failed to

demonstrate any prejudicial effect of the Commission's orders. OCC had the information

and thus there has simply been no harm to it.

B. OCC has failed to invoke the Court's original jurisdiction by filing a man-
damus action. Ohio Rev. Code Ann. § 149.43(C)(1) (Anderson 2008); State ex
rel. McGowan v. Cuyahoga Metropolitan HousingAuthority, 78 Ohio St. 3d
518, 520, 678 N.E.2d 1388, 1389 (1997).

OCC further seeks, unlawfully, to stretch the scope of these proceedings. This is

not a proper case in which to challenge the Commission's ordered redactions. OCC

argues that the Ohio Public Records Act was violated and yet OCC attempts to circum-

vent that very statute. If a requestor of public records believes that records have been

wrongly withheld or redacted, the proper and exclusive remedy is for the records

requestor to seek a writ of mandamus. Ohio Rev. Code Ann. § 149.43(C)(1) (Anderson

2008), App. at 8; State ex rel. McGowan v. Cuyahoga Metropolitan Housing Authority,

78 Ohio St. 3d 518, 520, 678 N.E.2d 1388, 1389 (1997). Presumably because it has not

been denied any records as discussed above, OCC has taken no steps to invoke this
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Court's original jurisdiction by filing a mandamus action. Because it has failed to invoke

the Court's jurisdiction, OCC has no remedy in this case.

C. The Commission properly and lawfully protected confidential information.

Except as provided in the Ohio Public Records Act, all facts, information, docu-

ments, and records in the possession of the Connnission are generally public records.16

See Ohio Rev. Code Ann. §§ 4901.12, 4905.07 (Anderson 2008), App. at 12, 13. The

Ohio Public Records Act exempts from disclosure records that must not be released

under state or federal law. Ohio Rev. Code Ann. § 149.43(A)(1)(v) (Anderson 2008),

App. at 2. Trade secrets are exempt from disclosure under this "state or federal law"

exception. State ex rel. Besser v. The Ohio State University; 89 Ohio St. 3d 396, 399, 732

N.E.2d 373, 377 (2000); see also Ohio Admin. Code § 4901-1-24(D) (Anderson 2008)

(stating that the Commission may protect the confidentiality of documents containing

trade secrets), App. at 29. A "trade secret" is defined as information17 that "derives inde-

pendent economic value, actual or potential, from not being generally known to, and not

being readily ascertainable by proper means by, other persons who can obtain economic

value from its disclosure or use" and "is the subject of efforts that are reasonable under

the circumstances to maintain its secrecy." Ohio Rev. Code Ann. § 1333.61(D)

(Anderson 2008), App. at 12.

16

17

Disclosure must also be consistent with the purposes of Title 49 of the Revised
Code. Ohio Rev. Code Ann. §§ 4901.12, 4905.07 (Anderson 2008), App. at 12, 13.

"Information" includes but is not limited to "any business information or plans,
financial information, or listing of names, addresses, or telephone numbers." Ohio Rev.
Code Ann. § 1333.61(D) (Anderson 2008), App. at 12.
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Many motions for orders protecting the confidentiality of various documents were

filed by several parties during the course of the remanded proceedings. Post-MDP

Remand Case (Order on Remand at 10) (October 24, 2007), Appellant's App. at 18.

Pursuant to the Commission's usual practice, the attotney examiners, on the first day of

the hearing, granted all of the pending motions for protective orders for a period of eight-

een months from that date, provided that such orders would be modified by the Commis-

sion as necessary. Id.; see Ohio Admin. Code § 4901-1-24(D)-(F) (Anderson 2008),

App. at 29-30. A public records request for some of the iinformation subject to the pro-

tective orders was subsequently received by the Commission's chairman. Post-MDP

Remand Case (Order on Remand at 10) (October 24, 2007), Appellant's App, at 18. At

that point, six of the parties, including OCC, filed memoranda addressing the confidenti-

ality of the documents in response to a request from the attorney examiners. Id.

Following an in camera inspection of the documents,1s the Commission determined that

some of the information constituted trade secrets.19 Id. at 17, Appellant's App. at 25. It

ordered that the documents be redacted to protect the trade secrets. Id.

The Commission properly applied the two-part "trade secret" definition in review-

ing the side agreements and related information obtained by OCC through discovery.

is

19

An in camera inspection is the "best procedure" to determine whether information
is exempt from disclosure. State ex rel. Allright Parking of Cleveland, Inc. v. Cleveland,
63 Ohio St. 3d 772, 776, 591 N.E.2d 708, 711 (1992).

With regard to the purposes of Title 49, the Commission noted that it has a
statutory duty to protect the confidentiality of competitive retail electric service suppliers'
information. Post-MDP Remand Case (Order on Remand at 17) (October 24, 2007)
(citing Ohio Rev. Code Ann. §§ 4928.02, 4928.06(F) (Anderson 2008), App. at 18, 21-
22), Appellant's App. at 25.
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Regarding the first prong of the definition of a "trade secret," the Commission specif-

ically found that the following information has actual or potential independent economic

value from its being not generally known or ascertainable: customer names, account

numbers, customer social security or employer identification numbers, contract termina-

tion dates or other termination provisions, financial consideration in each contract, price

of generation referenced in each contract, volume of generation covered by each contract,

and terms under which any options may be exercisable. Id. at 15, Appellant's App. at 23.

With respect to the second prong of the definition, the Commission found that the

parties seeking confidential treatment had sought, at all times, to protect the confidenti-

ality of the documents, treating them as proprietary, confidential business information.

Id. at 16-17, Appellant's App, at 24-25. Aside from the information specifically identi-

fied by the Commission as deriving independent economic value from being not gener-

ally known or ascertainable, the Commission ordered the parties to disclose all other

information. Id. at 17, Appellant's App. at 25. In order to protect the trade secrets while

making everything else available to the public, the Commission ordered the parties to

redact the specified trade secrets and to file the redacted documents in the docket. Id.

The Commission found that the documents could be redacted without rendering them

incomprehensible or meaningless. Id.

OCC argues that the Commission merely relied on the memoranda filed by the

parties in reaching its conclusions. The Commission, however, explicitly reached those

conclusions based on its own in camera inspection of all of the documents. Post-MDP

Remand Case (Order on Remand at 17) (October 24, 2007) ("Based on our in camera
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review of the documents in question, we believe that they can be redacted to shield the

trade secret information."), Appellant's App. at 25. After a thorough examination of the

side agreements and related documents, the Commission concluded that certain informa-

tion contained in the documents satisfied the two-part "trade secret" definition. Although

the Commission reviewed in its order on remand the arguments asserted by the parties in

their memoranda, the Commission's conclusions were based on its own in camera

inspection of all of the materials in question.

OCC argues that the Commission wrongly withheld information but offers no

explanation as to why it disagrees with the Conunission's conclusion that certain, speci-

fied information satisfies the "trade secret" defrnition20 Instead, OCC finds fault with

the arguments raised by the various parties in their memoranda. But the Commission

merely summarized the arguments of the parties, including OCC's, in its order on

remand. The Commission reached its own conclusions on the basis of its in camera

review of the documents themselves.

OCC's arguments are also premature. Subsequent to the orders at issue in this

appeal, the Commission conducted an extensive review of the parties' redactions. The

20 OCC agrees with the Commission that account numbers and customer social
security and employer identification numbers should be redacted but does not explain
why it believes that the other information identified by the Commission as "trade secrets"
should not be redacted.

OCC also has no objection to the redaction of five agreements that do not involve
Duke or its affiliates. OCC misses the point of the entire redaction exercise. The
Commission did not order the redaction of the agreements on the basis of the identities of
the parties to the agreements; rather, it ordered redactions based on the type of
information contained within the agreements and whether that information satisfied the
statutory definition of a "trade secret."

44



Commission found that many of the redactions did not comply with its order on remand.

Post-MDP Remand Case (Entry at 4) (May 28, 2008), App. at 115. For that reason, the

Commission created its own redacted documents that abide by its order. Id. These Com-

mission-redacted documents will be publicly filed in the docket subject to any timely

applications for rehearing that may be filed by the parties pursuant to R.C. 4903.10. Id.

at 5, App. at 116. Because the timeframe for rehearing applications has not yet expired,21

the redaction process is not yet complete and thus OCC's arguments have been prema-

turely raised.

The Commission has lawfully and reasonably protected the confidentiality of

documents containing trade secrets. The Commission's orders should be affirmed.

CONCLUSION

As has been shown, the Commission approved a reasonable plan under which

Duke would provide favorably priced power to customers in compliance with R.C.

4928.14. The plan fully complies with all legal requirements and is supported by record

evidence. The Commission has provided a full airing of its analysis.

In addition, as a procedural matter, the Commission determined that certain

classes of information constituted trade secrets and directed the parties to redact those

kinds of information from the record. In a later order, not on appeal in this case, the

Commission actually created its own redacted documents. The separation having now

21 The documents will be released on July 8, 2008 unless an application for
rehearing is filed. Post-MDP Remand Case (Entry at 2) (June 4, 2008), App. at 120,
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been accomplished through a later order, review of this aspect of the decision is prema-

ture.

Having fully complied with all legal requirements, the Commission orders should

be affirmed.
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149.43 Availability of public records for inspection and copying.

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not limited to,
state, county, city, village, township, and school district units, and records pertaining to the
delivery of educational services by an alternative school in this state kept by the nonprofit or for-
profit entity operating the alternative school pursuant to section 3313.533 of the Revised Code.
"Public record" does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to
the imposition of community control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section
2919.121 of the Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file
maintained by the department of health under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section
3107.062 of the Revised Code, regardless of whether the information is held by the department
of job and family services or, pursuant to section 3111.69 of the Revised Code, the office of
child support in the department or a child support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in
division (A) of section 3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or 4112.05
of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the Revised
Code;

(k) Inmate records released by the department of rehabilitation and correction to the
department of youth services or a court of record pursuant to division (E) of section 5120.21 of
the Revised Code;

(1) Records maintained by the department of youth services pertaining to children in its
custody released by the department of youth services to the department of rehabilitation and cor-
rection pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;
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(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section
3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attoriney, cor-
rectional employee, youth services employee, firefighter, or EMT residential and familial infor-
mation;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised
Code or a municipal hospital operated pursuant to Chapter 749. of the Revised Code, information
that constitutes a trade secret, as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eight-

een;

(s) Records provided to, statements made by review board members during meetings of,
and all work products of a child fatality review board acting under sections 307.621 to 307.629
of the Revised Code, other than the report prepared pursuant to section 307.626 of the Revised

Code;

(t) Records provided to and statements made by the executive director of a public
children services agency or a prosecuting attomey acting pursuant to section 5153.171 of the
Revised Code other than the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for licensure
as a nursing home administrator that the board of examiners of nursing home administrators
administers under section 4751.04 of the Revised Code or contracts under that section with a pri-
vate or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

(w) Proprietary information of or relating to any person that is submitted to or compiled
by the Ohio venture capital authority created under section 150.01 of the Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072 of the

Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing
finance agency or the controlling board in connection with applying for, receiving, or accounting
for financial assistance from the agency, and information that identifies any individual who bene-
fits directly or indirectly from financial assistance from the agency;

(z) Records listed in section 5101.29 of the Revised Code.

(2) "Confidential law enforcement investigatory record" means any record that pertains to
a law enforcement matter of a criminal, quasi-criminal, civil, or administrative nature, but only to
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the extent that the release of the record would create a high probability of disclosure of any of the
following:

(a) The identity of a suspect who has not been charged with the offense to which the
record pertains, or of an information source or witness to whom confidentiality has been rea-
sonably promised;

(b) Information provided by an information source or witness to whom confidentiality
has been reasonably promised, which information would reasonably tend to disclose the source's
or witness's identity;

(c) Specific confidential investigatory techniques or procedures or specific investigatory
work product;

(d) Information that would endanger the life or physical safety of law enforcement
personnel, a crime victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births,
deaths, and the fact of admission to or discharge from a hospital, that pertains to the medical
history, diagnosis, prognosis, or medical condition of a patient and that is generated and main-
tained in the process of medical treatment.

(4) "Trial preparation record" means any record that contains information that is specifi-
cally compiled in reasonable anticipation of, or in defense of, a civil or criminal action or pro-
ceeding, including the independent thought processes and personal trial preparation of an attor-
ney.

(5) "Intellectual property record" means a record, other than a fmancial or administrative
record, that is produced or collected by or for faculty or staff of a state institution of higher
learning in the conduct of or as a result of study or research on an educational, commercial, sci-
entific, artistic, technical, or scholarly issue, regardless of whether the study or research was
sponsored by the institution alone or in conjunction with a governmental body or private con-
cern, and that has not been publicly released, published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a public
institution of higher education except the names and reported addresses of the actual donors and
the date, amount, and conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,
correctional employee, youth services employee, firefighter, or EMT residential and familial
information" means any information that discloses any of the following about a peace officer,
parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer,
assistant prosecuting attorney, correctional employee, youth services employee, firefighter, or
EMT, except for the state or political subdivision in which the peace officer, parole officer,
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assistant prosecuting attorney, correctional employee, youth services employee, firefighter, or
EMT resides;

(b) Information compiled from referral to or participation in an employee assistance pro-
gram;

(c) The social security number, the residential telephone number, any bank account, debit
card, charge card, or credit card number, or the emergency telephone number of, or any medical
information pertaining to, a peace officer, parole officer, prosecuting attorney, assistant prose-
cuting attorney, correctional employee, youth services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not limited to,
life insurance benefits, provided to a peace officer, parole officer, prosecuting attorney, assistant
prosecuting attorney, correctional employee, youth services employee, firefighter, or EMT by the
peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's, cor-
rectional employee's, youth services employee's, firefighter's, or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by
the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attomey's, cor-
rectional employee's, youth services employee's, firefighter's, or EMT's employer from the peace
officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional
employee's, youth services employee's, firefighter's, or EMT's compensation unless the amount
of the deduction is required by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the
employer, the social security number, the residential telephone number, any bank account, debit
card, charge card, or credit card number, or the emergency telephone number of the spouse, a
former spouse, or any child of a peace officer, parole officer, prosecuting attorney, assistant
prosecuting attorney, correctional employee, youth services employee, firefighter, or EMT;

(g) A photograph of a peace officer who holds a position or has an assignment that may
include undercover or plain clothes positions or assignments as determined by the peace officer's

appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same mean-
ing as in section 109.71 of the Revised Code and also includes the superintendent and troopers of
the state highway patrol; it does not include the sheriff of a county or a supervisory employee
who, in the absence of the sheriff, is authorized to stand in for, exercise the authority of, and per-
form the duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee" means any
employee of the department of rehabilitation and correction who in the course of performing the
employee's job duties has or has had contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee" means
any employee of the department of youth services who in the course of performing the
employee's job duties has or has had contact with children committed to the custody of the
department of youth services.
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As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any regular,
paid or volunteer, member of a lawfully constituted fire department of a municipal corporation,
township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EMT" means EMTs-basic, EMTs-
I, and paramedics that provide emergency medical services for a public emergency medical ser-
vice organization. "Emergency medical service organization," "EMT-basic," "EMT-I," and
"paramedic" have the same meanings as in section 4765.01 of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of
eighteen" means information that is kept in the ordinary course of business by a public office,
that pertains to the recreational activities of a person under the age of eighteen years, and that
discloses any of the following:

(a) The address or telephone number of a person under the age of eighteen or the address
or telephone number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the
age of eighteen;

(c) Any medical record, history, or information pertaining to a person under the age of
eighteen;

(d) Any additional information sought or required about a person under the age of eight-
een for the purpose of allowing that person to participate in any recreational activity conducted
or sponsored by a public office or to use or obtain admission privileges to any recreational facil-
ity owned or operated by a public office.

(9) "Community control sanction" has the same meaning as in section 2929.01 of the

Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the

Revised Code.

(11) "Redaction" means obscuring or deleting any information that is exempt from the
duty to permit public inspection or copying from an item that otherwise meets the definition of a
"record" in section 149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same meanings as in section 109.43 of the

Revised Code.

(B)(1) Upon request and subject to division (B)(8) of this section, all public records
responsive to the request shall be promptly prepared and made available for inspection to any
person at all reasonable times during regular business hours. Subject to division (B)(8) of this
section, upon request, a public office or person responsible for public records shall make copies
of the requested public record available at cost and within a reasonable period of time. If a public
record contains information that is exempt from the duty to permit public inspection or to copy
the public record, the public office or the person responsible for the public record shall make
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available all of the information within the public record that is not exempt. When making that
public record available for public inspection or copying that public record, the public office or
the person responsible for the public record shall notify the requester of any redaction or make
the redaction plainly visible. A redaction shall be deemed a denial of a request to inspect or copy
the redacted information, except if federal or state law authorizes or requires a public office to
make the redaction.

(2) To facilitate broader access to public records, a public office or the person responsible
for public records shall organize and maintain public records in a manner that they can be made
available for inspection or copying in accordance with division (B) of this section. A public
office also shall have available a copy of its current records retention schedule at a location read-
ily available to the public. If a requester makes an ambiguous or overly broad request or has dif-
ficulty in making a request for copies or inspection of public records under this section such that
the public office or the person responsible for the requested public record cannot reasonably
identify what public records are being requested, the public office or the person responsible for
the requested public record may deny the request but shall provide the requester with an oppor-
tunity to revise the request by informing the requester of the manner in which records are main-
tained by the public office and accessed in the ordinary course of the public office's or person's
duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the person
responsible for the requested public record shall provide the requester with an explanation,
including legal authority, setting forth why the request was denied. If the initial request was pro-
vided in writing, the explanation also shall be provided to the requester in writing. The explana-
tion shall not preclude the public office or the person responsible for the requested public record
from relying upon additional reasons or legal authority in defending an action commenced under
division (C) of this section.

(4) Unless specifically required or authorized by state or federal law or in accordance
with division (B) of this section, no public office or person responsible for public records may
limit or condition the availability of public records by requiring disclosure of the requester's
identity or the intended use of the requested public record. Any requirement that the requester
disclose the requestor's identity or the intended use of the requested public record constitutes a
denial of the request.

(5) A public office or person responsible for public records may ask a requester to make
the request in writing, may ask for the requester's identity, and may inquire about the intended
use of the information requested, but may do so only after disclosing to the requester that a writ-
ten request is not mandatory and that the requester may decline to reveal the requester's identity
or the intended use and when a written request or disclosure of the identity or intended use would
benefit the requester by enhancing the ability of the public office or person responsible for public
records to identify, locate, or deliver the public records sought by the requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division
(B) of this section, the public office or person responsible for the public record may require that
person to pay in advance the cost involved in providing the copy of the public record in
accordance with the choice made by the person seeking the copy under this division. The public
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office or the person responsible for the public record shall permit that person to choose to have
the public record duplicated upon paper, upon the same medium upon which the public office or
person responsible for the public record keeps it, or upon any other medium upon which the
public office or person responsible for the public record determines that it reasonably can be
duplicated as an integral part of the normal operations of the public office or person responsible
for the public record. When the person seeking the copy makes a choice under this division, the
public office or person responsible for the public record shall provide a copy of it in accordance
with the choice made by the person seeking the copy. Nothing in this section requires a public
office or person responsible for the public record to allow the person seeking a copy of the public
record to make the copies of the public record.

(7) Upon a request made in accordance with division (B) of this section and subject to
division (B)(6) of this section, a public office or person responsible for public records shall
transmit a copy of a public record to any person by United States mail or by any other means of
delivery or transmission within a reasonable period of time after receiving the request for the
copy. The public office or person responsible for the public record may require the person mak-
ing the request to pay in advance the cost of postage if the copy is transmitted by United States
mail or the cost of delivery if the copy is transmitted other than by United States mail, and to pay
in advance the costs incurred for other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting,
within a reasonable period of time after receiving a request, copies of public records by United
States mail or by any other means of delivery or transmission pursuant to this division. A public
office that adopts a policy and procedures under this division shall comply with them in per-
forming its duties under this division.

In any policy and procedures adopted under this division, a public office may limit the
number of records requested by a person that the office will transmit by United States mail to ten
per month, unless the person certifies to the office in writing that the person does not intend to
use or forward the requested records, or the information contained in them, for commercial pur-
poses. For purposes of this division, "commercial" shall be narrowly construed and does not
include reporting or gathering news, reporting or gathering information to assist citizen oversight
or understanding of the operation or activities of government, or nonprofit educational research.

(8) A public office or person responsible for public records is not required to permit a
person who is incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect
or to obtain a copy of any public record concerning a criminal investigation or prosecution or
concerning what would be a criminal investigation or prosecution if the subject of the investiga-
tion or prosecution were an adult, unless the request to inspect or to obtain a copy of the record is
for the purpose of acquiring information that is subject to release as a public record under this
section and the judge who imposed the sentence or made the adjudication with respect to the per-
son, or the judge's successor in office, finds that the information sought in the public record is
necessary to support what appears to be a justiciable claim of the person.

(9) Upon written request made and signed by a journalist on or after December 16, 1999,
a public office, or person responsible for public records, having custody of the records of the
agency employing a specified peace officer, parole officer, prosecuting attorney, assistant prose-
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cuting attorney, correctional employee, youth services employee, firefighter, or EMT shall dis-
close to the journalist the address of the actual personal residence of the peace officer, parole
officer, prosecuting attorney, assistant prosecuting attorney, correctlonal employee, youth ser-
vices employee, firefighter, or EMT and, if the peace officer's, parole officer's, prosecuting attor-
ney's, assistant prosecuting attorney's, correctional employee's, youth services employee's, fire-
fighter's, or EMT's spouse, former spouse, or child is employed by a public office, the name and
address of the employer of the peace officer's, parole officer's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, youth services employee's, firefighter's, or
EMT's spouse, former spouse, or child. The request shall include the journalist's name and title
and the name and address of the journalist's employer and shall state that disclosure of the infor-
mation sought would be in the public interest.

As used in this division, "journalist" means a person engaged in, connected with, or
employed by any news medium, including a newspaper, magazine, press association, news
agency, or wire service, a radio or television station, or a similar medium, for the purpose of
gathering, processing, transmitting, compiling, editing, or disseminating information for the gen-
eral public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the person
responsible for public records to promptly prepare a public record and to make it available to the
person for inspection in accordance with division (B) of this section or by any other failure of a
public office or the person responsible for public records to comply with an obligation in
accordance with division (B) of this section, the person allegedly aggrieved may commence a
mandamus action to obtain a judgment that orders the public office or the person responsible for
the public record to comply with division (B) of this section, that awards court costs and reason-
able attorney's fees to the person that instituted the mandamus action, and, if applicable, that
includes an order fixing statutory damages under division (C)(1) of this section. The mandamus
action may be commenced in the court of common pleas of the county in which division (B) of
this section allegedly was not complied with, in the supreme court pursuant to its original juris-
diction under Section 2 of Article IV, Ohio Constitution, or in the court of appeals for the appel-
late district in which division (B) of this section allegedly was not complied with pursuant to its
original jurisdiction under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or
receive copies of any public record in a manner that fairly describes the public record or class of
public records to the public office or person responsible for the requested public records, except
as otherwise provided in this section, the requestor shall be entitled to recover the amount of
statutory damages set forth in this division if a court determines that the public office or the per-
son responsible for public records failed to comply with an obligation in accordance with divi-
sion (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business
day during which the public office or person responsible for the requested public records failed
to comply with an obligation in accordance with division (B) of this section, beginning with the
day on which the requester files a mandamus action to recover statutory damages, up to a maxi-
mum of one thousand dollars. The award of statutory damages shall not be construed as a pen-
alty, but as compensation for injury arising from lost use of the requested information. The
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existence of this injury shall be conclusively presumed. The award of statutory damages shall be
in addition to all other remedies authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if
the court determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it existed at
the time of the conduct or threatened conduct of the public office or person responsible for the
requested public records that allegedly constitutes a failure to comply with an obligation in
accordance with division (B) of this section and that was the basis of the mandamus action, a
well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to comply with an obligation in
accordance with division (B) of this section;

(b) That a well-informed public office or person responsible for the requested public
records reasonably would believe that the conduct or threatened conduct of the public office or
person responsible for the requested public records would serve the public policy that underlies
the authority that is asserted as permitting that conduct or threatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the public office or the person
responsible for the public record to comply with division (B) of this section and determines that
the circumstances described in division (C)(1) of this section exist, the court shall determine and
award to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person responsible
for the public record to comply with division (B) of this section, the court may award reasonable
attorney's fees subject to reduction as described in division (C)(2)(c) of this section. The court
shall award reasonable attorney's fees, subject to reduction as described in division (C)(2)(c) of
this section when either of the following applies:

(i) The public office or the person responsible for the public records failed to respond
affirmatively or negatively to the public records request in accordance with the time allowed
under division (B) of this section.

(ii) The public office or the person responsible for the public records promised to permit
the relator to inspect or receive copies of the public records requested within a specified period
of time but failed to fulfill that promise within that specified period of time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be con-
strued as remedial and not punitive. Reasonable attorney's fees shall include reasonable fees
incurred to produce proof of the reasonableness and amount of the fees and to otherwise litigate
entitlement to the fees. The court may reduce an award of attorney's fees to the relator or not
award attorney's fees to the relator if the court determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at
the time of the conduct or threatened conduct of the public office or person responsible for the
requested public records that allegedly constitutes a failure to comply with an obligation in
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accordance with division (B) of this section and that was the basis of the mandamus action, a
well-informed public office or person responsible for the requested public records reasonably
would believe that the conduct or threatened conduct of the public office or person responsible
for the requested public records did not constitute a failure to comply with an obligation in
accordance with division (B) of this section;

(ii) That a well-informed public office or person responsible for the requested public
records reasonably would believe that the conduct or threatened conduct of the public office or
person responsible for the requested public records as described in division (C)(2)(c)(i) of this
section would serve the public policy that underlies the authority that is asserted as permitting
that conduct or threatened conduct.

(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E)(1) To ensure that all employees of public offices are appropriately educated about a
public office's obligations under division (B) of this section, all elected officials or their
appropriate designees shall attend training approved by the attorney general as provided in sec-
tion 109.43 of the Revised Code. In addition, all public offices shall adopt a public records
policy in compliance with this section for responding to public records requests. In adopting a
public records policy under this division, a public office may obtain guidance from the model
public records policy developed and provided to the public office by the attorney general under
section 109.43 of the Revised Code. Except as otherwise provided in this section, the policy may
not limit the number of public records that the public office will make available to a single per-
son, may not limit the number of public records that it will make available during a fixed period
of time, and may not establish a fixed period of time before it will respond to a request for
inspection or copying of public records, unless that period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the public
office under division (E)(1) of this section to the employee of the public office who is the records
custodian or records manager or otherwise has custody of the records of that office. The public
office shall require that employee to acknowledge receipt of the copy of the public records
policy. The public office shall create a poster that describes its public records policy and shall
post the poster in a conspicuous place in the public office and in all locations where the public
office has branch offices. The public office may post its public records policy on the internet web
site of the public office if the public office maintains an internet web site. A public office that
has established a manual or handbook of its general policies and procedures for all employees of
the public office shall include the public records policy of the public office in the manual or
handbook.

(F)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the
Revised Code to reasonably limit the number of bulk commercial special extraction requests
made by a person for the same records or for updated records during a calendar year. The rules
may include provisions for charges to be made for bulk commercial special extraction requests
for the actual cost of the bureau, plus special extraction costs, plus ten per cent. The bureau may
charge for expenses for redacting information, the release of which is prohibited by law.

(2) As used in division (F)(1) of this section:
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(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual
mailing and alternative delivery costs, or other transmitting costs, and any direct equipment
operating and maintenance costs, including actual costs paid to private contractors for copying
services.

(b) "Bulk commercial special extraction request" means a request for copies of a record
for information in a format other than the format already available, or information that cannot be
extracted without examination of all items in a records series, class of records, or data base by a
person who intends to use or forward the copies for surveys, marketing, solicitation, or resale for
commercial purposes. "Bulk commercial special extraction request" does not include a request
by a person who gives assurance to the bureau that the person making the request does not intend
to use or forward the requested copies for surveys, marketing, solicitation, or resale for commer-
cial purposes.

(c) "Commercial" means profit-seeking production, buying, or selling of any good, ser-
vice, or other product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid
employee competent to perform the task, the actual amount paid to outside private contractors
employed by the bureau, or the actual cost incurred to create computer programs to make the
special extraction. "Special extraction costs" include any charges paid to a public agency for
computer or records services.

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing, solicita-
tion, or resale for commercial purposes" shall be narrowly construed and does not include
reporting or gathering news, reporting or gathering information to assist citizen oversight or
understanding of the operation or activities of government, or nonprofit educational research.

1333.61 Uniform trade secrets act definitions.

As used in sections 1333.61 to 1333.69 of the Revised Code, unless the context requires
otherwise:

(A) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of
a breach of a duty to maintain secrecy, or espionage through electronic or other means.

(B) "Misappropriation" means any of the following:

(1) Acquisition of a trade secret of another by a person who knows or has reason to know
that the trade secret was acquired by improper means;

(2) Disclosure or use of a trade secret of another without the express or implied consent
of the other person by a person who did any of the following:

(a) Used improper means to acquire knowledge of the trade secret;
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(b) At the time of disclosure or use, knew or had reason to know that the knowledge of
the trade secret that the person acquired was derived from or through a person who had utilized
improper means to acquire it, was acquired under circumstances giving rise to a duty to maintain
its secrecy or limit its use, or was derived from or through a person who owed a duty to the per-
son seeking relief to maintain its secrecy or limit its use;

(c) Before a material change of their position, knew or had reason to know that it was a
trade secret and that knowledge of it had been acquired by accident or mistake.

(C) "Person" has the same meaning as in division (C) of section 1.59 of the Revised Code
and includes governmental entities.

(D) "Trade secret" means information, including the whole or any portion or phase of any
scientific or technical information, design, process, procedure, formula, pattern, compilation,
program, device, method, technique, or improvement, or any business information or plans,
financial information, or listing of names, addresses, or telephone numbers, that satisfies both of
the following:

(1) It derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other persons who can obtain
economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstances to maintain its
secrecy.

4901.12 All proceedings public records.

Except as provided in section 149.43 of the Revised Code and as consistent with the pur-
poses of Title XLIX [49] of the Revised Code, all proceedings of the public utilities commission
and all documents and records in its possession are public records.

4903.09 Written opinions filed by commission in all contested cases.

In all contested cases heard by the public utilities commission, a complete record of all of
the proceedings shall be made, including a transcript of all testimony and of all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions
setting forth the reasons prompting the decisions arrived at, based upon said findings of fact.
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modi-
fied by the supreme court on appeal, if, upon consideration of the record, such court is of the
opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of
appeal, filed with the public utilities commission by any party to the proceeding before it, against
the commission, setting forth the order appealed from and the errors complained of. The notice
of appeal shall be served, unless waived, upon the chairman of the commission, or, in the event
of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-
appeal.

4905.07 Information and records to be public.

Except as provided in section 149.43 of the Revised Code and as consistent with the pur-
poses of Title XLIX [49] of the Revised Code, all facts and information in the possession of the
public utilities commission shall be public, and all reports, records, files, books, accounts,
papers, and memorandums of every nature in its possession shall be open to inspection by inter-
ested parties or their attorneys.

4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and
useful in rendering the public utility service for which rates are to be fixed and determined. The
valuation so determined shall be the total value as set forth in division (7) of section 4909.05 of
the Revised Code, and a reasonable allowance for materials and supplies and cash working
capital, as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable allowance
for construction work in progress but, in no event, may such an allowance be made by the
commission until it has determined that the particular construction project is at least seventy-five
per cent complete.

In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used during
construction, expended, or obligated to such construction funds budgeted where all such funds
are adjusted to reflect current purchasing power; and any physical inspection performed by or on
behalf of any party, including the commission's staff.

13



A reasonable allowance for construction work in progress shall not exceed ten per cent of
the total valuation as stated in this division, not including such allowance for construction work
in progress.

Where the commission permits an allowance for construction work in progress, the dollar
value of the project or portion thereof included in the valuation as construction work in progress
shall not be included in the valuation as plant in service until such time as the total revenue effect
of the construction work in progress allowance is offset by the total revenue effect of the plant in
service exclusion. Carrying charges calculated in a manner similar to allowance for funds used
during construction shall accrue on that portion of the project in service but not reflected in rates
as plant in service, and such accrued carrying charges shall be included in the valuation of the
property at the conclusion of the offset period for purposes of division (J) of section 4909.05 of
the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it
relates to a particular construction project shall be reflected in rates for a period exceeding forty-
eight consecutive months commencing on the date the initial rates reflecting such allowance
become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in
progress as it relates to a particular construction project shall be tolled if, and to the extent, a
delay in the in-service date of the project is caused by the action or inaction of any federal, state,
county, or municipal agency having jurisdiction, where such action or inaction relates to a
change in a rule, standard, or approval of such agency, and where such action or inaction is not
the result of the failure of the utility to reasonably endeavor to comply with any rule, standard, or
approval prior to such change.

In the event that such period expires before the project goes into service, the commission
shall exclude, from the date of expiration, the allowance for the project as construction work in
progress from rates, except that the commission may extend the expiration date up to twelve
months for good cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in progress
allowance, the commission immediately shall exclude the allowance for the project from the
valuation.

In the event that a construction work in progress project previously included in the
valuation is removed from the valuation pursuant to this division, any revenues collected by the
utility from its customers after April 10, 1985, that resulted from such prior inclusion shall be
offset against future revenues over the same period of time as the project was included in the
valuation as construction work in progress. The total revenue effect of such offset shall not
exceed the total revenues previously collected.
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In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenue effect of any construction work in progress
allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as determined under division (A)(2) of this section to the valuation of
the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised
Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the
discretion of the commission, be computed by the normalization method of accounting, provided
the utility maintains accounting reserves that reflect differences between taxes actually payable
and taxes on a normalized basis, provided that no determination as to the treatment in the rate-
making process of such taxes shall be made that will result in loss of any tax depreciation or
other tax benefit to which the utility would otherwise be entitled, and further provided that such
tax benefit as redounds to the utility as a result of such a computation may not be retained by the
company, used to fund any dividend or distribution, or utilized for any purpose other than the
defrayal of the operating expenses of the utility and the defrayal of the expenses of the utility in
connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any purposes
other than the defrayal of the allowable operating expenses of the company and the defrayal of
the allowable expenses of the company in connection with the installation, acquisition,
construction, or use of a compliance facility. The amount of the tax credits granted to an electric
light company under that section for Ohio coal burned prior to January 1, 2000, shall be returned
to its customers within three years after initially claiming the credit through an offset to the
company's rates or fuel component, as determined by the commission, as set forth in schedules
filed by the company under section 4905.30 of the Revised Code. As used in division (A)(4)(c)
of this section, "compliance facility" has the same meaning as in section 5727.391 of the Revised
Code.

(B) The commission shall compute the gross annual revenues to which the utility is
entitled by adding the dollar amount of return under division (A)(3) of this section to the cost of
rendering the public utility service for the test period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending six
months subsequent to that date. In no event shall the test period end more than nine months
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subsequent to the date the application is filed. The revenues and expenses of the utility shall be
determined during the test period. The date certain shall be not later than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental,
schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be rendered,
charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly discriminatory,
unjustly preferential, or in violation of law, that the service is, or will be, inadequate, or that the
maximum rates, charges, tolls, or rentals chargeable by any such public utility are insufficient to
yield reasonable compensation for the service rendered, and are unjust and unreasonable, the
commission shall:

(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as determined under division (A)(1) of
this section, excluding from such value the value of any franchise or right to own, operate, or
enjoy the same in excess of the amount, exclusive of any tax or annual charge, actually paid to
any political subdivision of the state or county, as the consideration for the grant of such
franchise or right, and excluding any value added to such property by reason of a monopoly or
merger, with due regard in determining the dollar annual return under division (A)(3) of this
section to the necessity of making reservation out of the income for surplus, depreciation, and
contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each
case,

(a) Including a fair and reasonable rate of return determined by the commission with
reference to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of section
4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare, charge, toll,
rental, or service to be rendered, charged, demanded, exacted, or collected for the performance or
rendition of the service that will provide the public utility the allowable gross annual revenues
under division (B) of this section, and order such just and reasonable rate, fare, charge, toll,
rental, or service to be substituted for the existing one. After such determination and order no
change in the rate, fare, toll, charge, rental, schedule, classification, or service shall be made,
rendered, charged, demanded, exacted, or changed by such public utility without the order of the
commission, and any other rate, fare, toll, charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909.,
4921., and 4923. of the Revised Code for other hearings, has been given, the commission may
rescind, alter, or amend an order fixing any rate, fare, toll, charge, rental, classification, or
service, or any other order made by the commission. Certified copies of such orders shall be
served and take effect as provided for original orders.
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4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or
rental, or to modify, amend, change, increase, or reduce any existing rate, joint rate, toll, classifi-
cation, charge, or rental, or any regulation or practice affecting the same, shall file a written
application with the public utilities commission. Except for actions under section 4909.16 of the
Revised Code, no public utility may issue the notice of intent to file an application pursuant to
division (B) of section 4909.43 of the Revised Code to increase any existing rate, joint rate, toll,
classification, charge, or rental, until a final order under this section has been issued by the
commission on any pending prior application to increase the same rate, joint rate, toll, classifica-
tion, charge, or rental or until two hundred seventy-five days after filing such application, which-
ever is sooner. Such application shall be verified by the president or a vice-president and the sec-
retary or treasurer of the applicant. Such application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regulation or practice affecting the same, a
schedule of the modification amendment, change, increase, or reduction sought to be established,
and a statement of the facts and grounds upon which such application is based. If such applica-
tion proposes a new service or the use of new equipment, or proposes the establishment or
amendment of a regulation, the application shall fully describe the new service or equipment, or
the regulation proposed to be established or amended, and shall explain how the proposed ser-
vice or equipment differs from services or equipment presently offered or in use, or how the
regulation proposed to be established or amended differs from regulations presently in effect.
The application shall provide such additional information as the commission may require in its
discretion. If the commission determines that such application is not for an increase in any rate,
joint rate, toll, classification, charge, or rental, the commission may permit the filing of the
schedule proposed in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or unreasonable,
the commission shall set the matter for hearing and shall give notice of such hearing by sending
written notice of the date set for the hearing to the public utility and publishing notice of the
hearing one time in a newspaper of general circulation in each county in the service area affected
by the application. At such hearing, the burden of proof to show that the proposals in the appli-
cation are just and reasonable shall be upon the public utility. After such hearing, the commis-
sion shall, where practicable, issue an appropriate order within six months from the date the
application was filed.

If the commission determines that said application is for an increase in any rate, joint
rate, toll, classification, charge, or rental there shall also, unless otherwise ordered by the com-
mission, be filed with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in such
application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its
receipts, revenues, and incomes from all sources, all of its operating costs and other expendi-
tures, and any analysis such public utility deems applicable to the matter referred to in said

application;

(C) A statement of the income and expense anticipated under the application filed;
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(D) A statement of financial condition summarizing assets, liabilities, and net worth;

(E) A proposed notice for newspaper publication fully disclosing the substance of the
application. The notice shall prominently state that any person, firm, corporation, or association
may file, pursuant to section 4909.19 of the Revised Code, an objection to such increase which
may allege that such application contains proposals that are unjust and discriminatory or unrea-
sonable. The notice shall further include the average percentage increase in rate that a represen-
tative industrial, commercial, and residential customer will bear should the increase be granted in
full;

(F) Such other information as the commission may require in its discretion.

4928.02 State policy.

It is the policy of this state to do the following throughout this state beginning on the
starting date of competitive retail electric service:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that pro-
vides consumers with the supplier, price, terms, conditions, and quality options they elect to meet
their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective
choices over the selection of those supplies and suppliers and by encouraging the development of
distributed and small generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side
retail electric service;

(E) Encourage cost-effective and efficient access to information regarding the operation
of the transmission and distribution systems of electric utilities in order to promote effective
customer choice of retail electric service;

(F) Recognize the continuing emergence of competitive electricity markets through the
development and implementation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive
retail electric service or to a product or service other than retail electric service, and vice versa;

(H) Ensure retail electric service consumers protection against unreasonable sales prac-
tices, market deficiencies, and market power;

(I) Facilitate the state's effectiveness in the global economy.

18



4928.03 Identification of competitive services and noncompetitive services.

Beginning on the starting date of competitive retail electric service, retail electric
generation, aggregation, power marketing, and power brokerage services supplied to consumers
within the certified territory of an electric utility are competitive retail electric services that the
consumers may obtain subject to this chapter from any supplier or suppliers. In accordance with
a filing under division (F) of section 4933.81 of the Revised Code, retail electric generation,
aggregation, power marketing, or power brokerage services supplied to consumers within the
certified territory of an electric cooperative that has made the filing are competitive retail electric
services that the consumers may obtain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding
any other provision of law, each consumer in this state and the suppliers to a consumer shall have
comparable and nondiscriminatory access to noncompetitive retail electric services of an electric
utility in this state within its certified territory for the purpose of satisfying the consumer's
electricity requirements in keeping with the policy specified in section 4928.02 of the Revised
Code.

4928.05 Extent of exemptions.

(A)(1) On and after the starting date of competitive retail electric service, a competitive
retail electric service supplied by an electric utility or electric services company shall not be
subject to supervision and regulation by a municipal corporation under Chapter 743. of the
Revised Code or by the public utilities commission under Chapters 4901. to 4909., 4933., 4935.,
and 4963. of the Revised Code, except section 4905.10, division (B) of 4905.33, and sections
4905.35 and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and 4963.41 of the
Revised Code only to the extent related to service reliability and public safety; and except as
otherwise provided in this chapter. The commission's authority to enforce those excepted provi-
sions with respect to a competitive retail electric service shall be such authority as is provided for
their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code
and this chapter.

On and after the starting date of competitive retail electric service, a competitive retail
electric service supplied by an electric cooperative shall not be subject to supervision and regu-
lation by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised
Code, except as otherwise expressly provided in sections 4928.01 to 4928.10 and 4928.16 of the
Revised Code.

(2) On and after the starting date of competitive retail electric service, a noncompetitive
retail electric service supplied by an electric utility shall be subject to supervision and regulation
by the commission under Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code
and this chapter, to the extent that authority is not preempted by federal law. The commission's
authority to enforce those provisions with respect to a noncompetitive retail electric service shall
be the authority provided under those chapters and this chapter, to the extent the authority is not
preempted by federal law.
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The commission shall exercise its jurisdiction with respect to the delivery of electricity
by an electric utility in this state on or after the starting date of competitive retail electric service
so as to ensure that no aspect of the delivery of electricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service supplied by an
electric cooperative shall not be subject to supervision and regulation by the commission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code, except sections 4933.81
to 4933.90 and 4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of an electric coopera-
tive shall be such authority as is provided for their enforcement under Chapters 4933, and 4935.

of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission under Title XLIX [49]

of the Revised Code to regulate an electric light company in this state or an electric service sup-
plied in this state prior to the starting date of competitive retail electric service.

4928.06 Commission to ensure competitive retail electric service.

(A) Beginning on the starting date of competitive retail electric service, the public utili-
ties commission shall ensure that the policy specified in section 4928.02 of the Revised Code is
effectuated. To the extent necessary, the commission shall adopt rules to carry out this chapter.
Initial rules necessary for the commencement of the competitive retail electric service under this
chapter shall be adopted within one hundred eighty days after the effective date of this section.
Except as otherwise provided in this chapter, the proceedings and orders of the commission
under the chapter shall be subject to and governed by Chapter 4903. of the Revised Code.

(B) If the commission determines, on or after the starting date of competitive retail elec-
tric service, that there is a decline or loss of effective competition with respect to a competitive
retail electric service of an electric utility, which service was declared competitive by commis-
sion order issued pursuant to division (A) of section 4928.04 of the Revised Code, the commis-
sion shall ensure that that service is provided at compensatory, fair, and nondiscriminatory prices
and terms and conditions.

(C) In addition to its authority under section 4928.04 of the Revised Code and divisions
(A) and (B) of this section, the commission, on an ongoing basis, shall monitor and evaluate the
provision of retail electric service in this state for the purpose of discerning any noncompetitive
retail electric service that should be available on a competitive basis on or after the starting date
of competitive retail electric service pursuant to a declaration in the Revised Code, and for the
purpose of discerning any competitive retail electric service that is no longer subject to effective
competition on or after that date. Upon such evaluation, the commission periodically shall report
its findings and any recommendations for legislation to the standing committees of both houses
of the general assembly that have primary jurisdiction regarding public utility legislation. Until
2008, the commission and the consumer's counsel also shall provide biennial reports to those
standing committees, regarding the effectiveness of competition in the supply of competitive
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retail electric services in this state. In addition, until the end of all market development periods as
determined by the commission under section 4928.40 of the Revised Code, those standing com-
mittees shall meet at least biennially to consider the effect on this state of electric service
restructuring and to receive reports from the commission, consumers' counsel, and director of
development.

(D) In determining, for purposes of division (B) or (C) of this section, whether there is
effective competition in the provision of a retail electric service or reasonably available alterna-
tives for that service, the commission shall consider factors including, but not limited to, all of
the following:

(1) The number and size of alternative providers of that service;

(2) The extent to which the service is available from alternative suppliers in the relevant
market;

(3) The ability of alternative suppliers to make functionally equivalent or substitute ser-
vices readily available at competitive prices, terms, and conditions;

(4) Other indicators of market power, which may include market share, growth in market
share, ease of entry, and the affiliation of suppliers of services.

The burden of proof shall be on any entity requesting, under division (B) or (C) of this
section, a determination by the commission of the existence of or a lack of effective competition
or reasonably available alternatives.

(E)(1) Beginning on the starting date of competitive retail electric service, the commis-
sion has authority under Chapters 4901. to 4909. of the Revised Code, and shall exercise that
authority, to resolve abuses of market power by any electric utility that interfere with effective
competition in the provision of retail electric service.

(2) In addition to the commission's authority under division (E)(1) of this section, the
commission, beginning the first year after the market development period of a particular electric
utility and after reasonable notice and opportunity for hearing, may take such measures within a
transmission constrained area in the utility's certified territory as are necessary to ensure that
retail electric generation service is provided at reasonable rates within that area. The commission
may exercise this authority only upon findings that an electric utility is or has engaged in the
abuse of market power and that that abuse is not adequately mitigated by rules and practices of
any independent transmission entity controlling the transmission facilities. Any such measure
shall be taken only to the extent necessary to protect customers in the area from the particular
abuse of market power and to the extent the commission's authority is not preempted by federal
law. The measure shall remain the commission, after reasonable notice and opportunity for
hearing, determines that the particular abuse of market power has been mitigated.

(F) An electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code shall provide the
commission with such information, regarding a competitive retail electric service for which it is
subject to certification, as the commission considers necessary to carry out this chapter. An elec-
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tric utility shall provide the commission with such information as the commission considers nec-
essary to carry out divisions (B) to (E) of this section. The commission shall take such measures
as it considers necessary to protect the confidentiality of any such information.

The conunission shall require each electric utility to file with the commission on and after
the starting date of competitive retail electric service an annual report of its intrastate gross
receipts and sales of kilowatt hours of electricity, and shall require each electric services com-
pany, electric cooperative, and governmental aggregator subject to certification to file an annual
report on and after that starting date of such receipts and sales from the provision of those retail
electric services for which it is subject to certification. For the purpose of the reports, sales of
kilowatt hours of electricity are deemed to occur at the meter of the retail customer.

4928.14 Market-based standard service offer.

(A) After its market development period, an electric distribution utility in this state shall
provide consumers, on a comparable and nondiscriminatory basis within its certified territory, a
market-based standard service offer of all competitive retail electric services necessary to main-
tain essential electric service to consumers, including a firm supply of electric generation service.
Such offer shall be filed with the public utilities commission under section 4909.18 of the
Revised Code.

(B) After that market development period, each electric distribution utility also shall offer
customers within its certified territory an option to purchase competitive retail electric service
the price of which is determined through a competitive bidding process. Prior to January 1, 2004,
the commission shall adopt rules concerning the conduct of the competitive bidding process,
including the information requirements necessary for customers to choose this option and the
requirements to evaluate qualified bidders. The commission may require that the competitive
bidding process be reviewed by an independent third party. No generation supplier shall be pro-
hibited from participating in the bidding process, provided that any winning bidder shall be con-
sidered a certified supplier for purposes of obligations to customers. At the election of the elec-
tric distribution utility, and approval of the commission, the competitive bidding option under
this division may be used as the market-based standard offer required by division (A) of this sec-
tion. The commission may determine at any time that a competitive bidding process is not
required, if other means to accomplish generally the same option for customers is readily avail-
able in the market and a reasonable means for customer participation is developed.

(C) After the market development period, the failure of a supplier to provide retail elec-
tric generation service to customers within the certified territory of the electric distribution utility
shall result in the supplier's customers, after reasonable notice, defaulting to the utility's standard
service offer filed under division (A) of this section until the customer chooses an alternative
supplier. A supplier is deemed under this division to have failed to provide such service if the
commission finds, after reasonable notice and opportunity for hearing, that any of the following
conditions are met:
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(1) The supplier has defaulted on its contracts with customers, is in receivership, or has
filed for bankruptcy.

(2) The supplier is no longer capable of providing the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for
such period of time as may be reasonably specified by conunission rule adopted under division
(A) of section 4928.06 of the Revised Code.

(4) The supplier's certification has been suspended, conditionally rescinded, or rescinded
under division (D) of section 4928.08 of the Revised Code.

4928.16 Commission jurisdiction.

(A)(1) The public utilities commission has jurisdiction under section 4905.26 of the
Revised Code, upon complaint of any person or upon complaint or initiative of the commission
on or after the starting date of competitive retail electric service, regarding the provision by an
electric utility, electric services company, electric cooperative, or governmental aggregator sub-
ject to certification under section 4928.08 of the Revised Code of any service for which it is
subject to certification.

(2) The commission also has jurisdiction under section 4905.26 of the Revised Code,
upon complaint of any person or upon complaint or initiative of the commission on or after the
starting date of competitive retail electric service, to determine whether an electric utility has
violated or failed to comply with any provision of sections 4928.01 to 4928.15, any provision of
divisions (A) to (D) of section 4928.35 of the Revised Code, or any rule or order adopted or
issued under those sections; or whether an electric services company, electric cooperative, or
governmental aggregator subject to certification under section 4928.08 of the Revised Code has
violated or failed to comply with any provision of sections 4928.01 to 4928.10 of the Revised
Code regarding a competitive retail electric service for which it is subject to certification or any
rule or order adopted or issued under those sections.

(3) If a contract between a mercantile commercial customer and an electric services com-
pany states that the forum for a commercial dispute involving that company is through a certified
commercial arbitration process, that process set forth in the contract and agreed to by the signato-
ries shall be the exclusive forum unless all parties to the contract agree in writing to an amended
process. The company shall notify the commission for informational purposes of all matters for
which a contract remedy is invoked to resolve a dispute.

(4) The commission, by rule adopted pursuant to division (A) of section 4928,06 of the
Revised Code, shall adopt alternative dispute resolution procedures for complaints by nonmer-
cantile, nonresidential customers, including arbitration through a certified commercial arbitration
process and at the commission. The commission also by such rule may adopt alternative dispute
resolution procedures for complaints by residential customers.
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(B) In addition to its authority under division (C) of section 4928.08 of the Revised Code
and to any other remedies provided by law, the commission, after reasonable notice and oppor-
tunity for hearing in accordance with section 4905.26 of the Revised Code, may do any of the
following:

(1) Order rescission of a contract, or restitution to customers including damages due to
electric power fluctuations, in any complaint brought pursuant to division (A)(1) or (2) of this
section;

(2) Order any remedy or forfeiture provided under sections 4905.54 to 4905.60 and
4905.64 of the Revised Code upon a finding under division (A)(2) of this section that the electric
utility has violated or failed to comply with any provision of sections 4928.01 to 4928.15, any
provision of divisions (A) to (D) of section 4928.35 of the Revised Code, or any rule or order
adopted or issued under those sections. In addition, the commission may order any remedy pro-
vided under section 4905.22, 4905.37, or 4905.38 of the Revised Code if the violation or failure
to comply by an electric utility related to the provision of a noncompetitive retail electric service.

(3) Order any remedy or forfeiture provided under sections 4905.54 to 4905.60 and
4905.64 of the Revised Code upon a finding under division (A)(2) of this section that the electric
services company, electric cooperative, or governmental aggregator subject to certification under
section 4928.08 of the Revised Code has violated or failed to comply, regarding a competitive
retail electric service for which it is subject to certification, with any provision of sections
4928.01 to 4928.10 of the Revised Code or any rule or order adopted or issued under those sec-
tions.

(C)(1) In addition to the authority conferred under section 4911.15 of the Revised Code,
the consumers' counsel may file a complaint under division (A)(1) or (2) of this section on behalf
of residential consumers in this state or appear before the commission as a representative of
those consumers pursuant to any complaint filed under division (A)(1) or (2) of this section.

(2) In addition to the authority conferred under section 4911.19 of the Revised Code, the
consumers' counsel, upon reasonable grounds on and after the starting date of competitive retail
electric service, may file with the commission under section 4905.26 of the Revised Code a
complaint for discovery if the recipient of an inquiry under section 4911.19 of the Revised Code
fails to provide a response within the time specified in that section.

(D) Section 4905.61 of the Revised Code applies to a violation by an electric utility of, or
to a failure of an electric utility to comply with, any provision of sections 4928.01 to 4928.15,
any provision of divisions (A) to (D) of section 4928.35 of the Revised Code, or any rule or
order adopted or issued under those sections.

4928.18 Jurisdiction and powers of commission concerning utility or affiliate.

(A) Notwithstanding division (D)(2)(a) of section 4909.15 of the Revised Code, nothing
in this chapter prevents the public utilities commission from exercising its authority under Title
XLIX [49] of the Revised Code to protect customers of retail electric service supplied by an
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electric utility from any adverse effect of the utility's provision of a product or service other than
retail electric service.

(B) The commission has jurisdiction under section 4905.26 of the Revised Code, upon
complaint of any person or upon complaint or initiative of the commission on or after the starting
date of competitive retail electric service, to determine whether an electric utility or its affiliate
has violated any provision of section 4928.17 of the Revised Code or an order issued or rule
adopted under that section. For this purpose, the commission may examine such books, accounts,
or other records kept by an electric utility or its affiliate as may relate to the businesses for which
corporate separation is required under section 4928.17 of the Revised Code, and may investigate
such utility or affiliate operations as may relate to those businesses and investigate the interrela-
tionship of those operations. Any such examination or investigation by the commission shall be
governed by Chapter 4903. of the Revised Code.

(C) In addition to any remedies otherwise provided by law, the commission, regarding a
determination of a violation pursuant to division (B) of this section, may do any of the following:

(1) Issue an order directing the utility or affiliate to comply;

(2) Modify an order as the commission fmds reasonable and appropriate and order the
utility or affiliate to comply with the modified order;

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay restitution to any person injured by the
violation or failure to comply;

(D) In addition to any remedies otherwise provided by law, the commission, regarding a
determination of a violation pursuant to division (B) of this section and commensurate with the
severity of the violation, the source of the violation, any pattern of violations, or any monetary
damages caused by the violation, may do either of the following:

(1) Impose a forfeiture on the utility or affiliate of up to twenty-five thousand dollars per
day per violation. The recovery and deposit of any such forfeiture shall be subject to sections
4905.57 and 4905.59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to a corporate separation plan
involving competitive retail electric service, suspend or abrogate all or part of an order, to the
extent it is in effect, authorizing an opportunity for the utility to receive transition revenues under
a transition plan approved by the commission under section 4928.33 of the Revised Code.

Corporate separation under this section does not prohibit the common use of employee
benefit plans, facilities, equipment, or employees, subject to proper accounting and the code of
conduct ordered by the commission as provided in division (A)(1) of this section.

(E) Section 4905.61 of the Revised Code applies in the case of any violation of section
4928.17 of the Revised Code or of any rule adopted or order issued under that section.
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4928.34 Determinations for approval or prescribing of plan.

(A) The public utilities commission shall not approve or prescribe a transition plan under
division (A) or (B) of section 4928.33 of the Revised Code unless the commission first makes all
of the following determinations:

(1) The unbundled components for the electric transmission component of retail electric
service, as specified in the utility's rate unbundling plan required by division (A)(1) of section
4928.31 of the Revised Code, equal the tariff rates determined by the federal energy regulatory
commission that are in effect on the date of the approval of the transition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined applicable to each
particular customer class and rate schedule by the commission. The unbundled transmission
component shall include a sliding scale of charges under division (B) of section 4905.31 of the
Revised Code to ensure that refunds determined or approved by the federal energy regulatory
commission are flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in the rate
unbundling plan equal the difference between the costs attributable to the utility's transmission
and distribution rates and charges under its schedule of rates and charges in effect on the
effective date of this section, based upon the record in the most recent rate proceeding of the
utility for which the utility's schedule was established, and the tariff rates for electric
transmission service determined by the federal energy regulatory commission as described in
division (A)(1) of this section.

(3) All other unbundled components required by the commission in the rate unbundling
plan equal the costs attributable to the particular service as reflected in the utility's schedule of
rates and charges in effect on the effective date of this section.

(4) The unbundled components for retail electric generation service in the rate
unbundling plan equal the residual amount remaining after the determination of the transmission,
distribution, and other unbundled components, and after any adjustments necessary to reflect the
effects of the amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of the
123rd general assembly.

(5) All unbundled components in the rate unbundling plan have been adjusted to reflect
any base rate reductions on file with the commission and as scheduled to be in effect by
December 31, 2005, under rate settlements in effect on the effective date of this section.
However, all earnings obligations, restrictions, or caps imposed on an electric utility in a
commission order prior to the effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled components in the
rate unbundling plan are capped and shall equal during the market development period, except as
specifically provided in this chapter, the total of all rates and charges in effect under the
applicable bundled schedule of the electric utility pursuant to section 4905.30 of the Revised
Code in effect on the day before the effective date of this section, including the transition charge
determined under section 4928.40 of the Revised Code, adjusted for any changes in the taxation
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of electric utilities and retail electric service under Sub. S.B. No. 3 of the 123rd general
assembly, the universal service rider authorized by section 4928.51 of the Revised Code, and the
temporary rider authorized by section 4928.61 of the Revised Code. For the purpose of this
division, the rate cap applicable to a customer receiving electric service pursuant to an
arrangement approved by the conunission under section 4905.31 of the Revised Code is, for the
term of the arrangement, the total of all rates and charges in effect under the arrangement. For
any rate schedule filed pursuant to section 4905.30 of the Revised Code or any arrangement
subject to approval pursuant to section 4905.31 of the Revised Code, the initial tax-related
adjustment to the rate cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or arrangement. To the
extent such total annual amount of the tax-related adjustment is greater than or less than the
comparable amount of the total annual tax reduction experienced by the electric utility as a result
of the provisions of Sub. S.B. No. 3 of the 123rd general assembly, such difference shall be
addressed by the commission through accounting procedures, refunds, or an annual surcharge or
credit to customers, or through other appropriate means, to avoid placing the financial
responsibility for the difference upon the electric utility or its shareholders. Any adjustments in
the rate of taxation specified in 5727.81 of the Revised Code section shall not occur without a
corresponding adjustment to the rate cap for each such rate schedule or arrangement. The
department of taxation shall advise the conunission and self-assessors under section 5727.81 of
the Revised Code prior to the effective date of any change in the rate of taxation specified under
that section, and the commission shall modify the rate cap to reflect that adjustment so that the
rate cap adjustment is effective as of the effective date of the change in the rate of taxation. This
division shall be applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occur as a result of establishing the taxes
contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section 4928.31 of the
Revised Code complies with section 4928.17 of the Revised Code and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational support systems and

any other technical implementation issues pertaining to competitive retail electric service comply

with any rules adopted by the commission under division (A) of section 4928.06 of the Revised

Code.

(10) The employee assistance plan required by division (A)(4) of section 4928.31 of the
Revised Code sufficiently provides severance, retraining, early retirement, retention,
outplacement, and other assistance for the utility's employees whose employment is affected by
electric industry restructuring under this chapter.

(11) The consumer education plan required under division (A)(5) of section 4928.31 of
the Revised Code complies with section 4928.42 of the Revised Code and any rules adopted by
the commission under division (A) of section 4928.06 of the Revised Code.
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(12) The transition revenues for which an electric utility is authorized a revenue
opportunity under sections 4928.31 to 4928.40 of the Revised Code are the allowable transition
costs of the utility as such costs are determined by the commission pursuant to section 4928.39
of the Revised Code, and the transition charges for the customer classes and rate schedules of the
utility are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan filed under section
4928.31 of the Revised Code reasonably complies with section 4928.12 of the Revised Code and
any rules adopted by the commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer compliance until an
order is issued under division (G) of section 4928.35 of the Revised Code,

(14) The utility is in compliance with sections 4928.01 to 4928.11 of the Revised Code
and any rules or orders of the commission adopted or issued under those sections.

(15) All unbundled components in the rate unbundling plan have been adjusted to reflect
the elimination of the tax on gross receipts imposed by section 5727.30 of the Revised Code.

In addition, a transition plan approved by the commission under section 4928.33 of the
Revised Code but not containing an approved independent transmission plan shall contain the
express conditions that the utility will comply with an order issued under division (G) of section
4928.35 of the Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised Code, if the commission
finds that any part of the transition plan would constitute an abandonment under sections
4905.20 and 4905.21 of the Revised Code, the commission shall not approve that part of the
transition plan unless it makes the finding required for approval of an abandonment application
under section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the Revised Code
otherwise shall not apply to a transition plan under sections 4928.31 to 4928.40 of the Revised

Code.

4901-1-24 Motions, for protective orders.

(A) Upon motion of any party or person from whom discovery is sought, the commission,
the legal director, the deputy legal director, or an attorney examiner may issue any order which is
necessary to protect a party or person from annoyance, embarrassment, oppression, or undue
burden or expense. Such a protective order may provide that:

(1) Discovery not be had,

(2) Discovery may be had only on specified terms and conditions.

(3) Discovery may be had only by a method of discovery other than that selected by the
party seeking discovery.
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(4) Certain matters not be inquired into.

(5) The scope of discovery be limited to certain matters.

(6) Discovery be conducted with no one present except persons designated by the
commission, the legal director, the deputy legal director, or the attorney examiner.

(7) A trade secret or other confidential research, development, commercial, or other
information not be disclosed or be disclosed only in a designated way.

(8) Information acquired through discovery be used only for purposes of the pending pro-
ceeding, or that such information be disclosed only to designated persons or classes of persons.

(B) No motion for a protective order shall be filed under paragraph (A) of this rule until
the person or party seeking the order has exhausted all other reasonable means of resolving any
differences with the party seeking discovery. A motion for a protective order filed pursuant to
paragraph (A) of this rule shall be accompanied by:

(1) A memorandum in support, setting forth the specific basis of the motion and citations
of any authorities relied upon.

(2) Copies of any specific discovery requests which are the subject of the request for a
protective order.

(3) An affidavit of counsel, or of the person seeking a protective order if such person is
not represented by counsel, setting forth the efforts which have been made to resolve any differ-
ences with the party seeking discovery.

(C) If a motion for a protective order filed pursuant to paragraph (A) of this rule is denied
in whole or in part, the commission, the legal director, the deputy legal director, or the attorney
examiner may require that the party or person seeking the order provide or permit discovery, on
such terms and conditions as are just.

(D) Upon motion of any party or person with regard to the filing of a document with the
commission's docketing division relative to a case before the commission, the commission, the
legal director, the deputy legal director, or an attorney examiner may issue any order which is
necessary to protect the confidentiality of information contained in the document, to the extent
that state or federal law prohibits release of the information, including where the information is
deemed by the commission, the legal director, the deputy legal director, or the attorney examiner
to constitute a trade secret under Ohio law, and where nondisclosure of the information is not
inconsistent with the purposes of Title 49 of the Revised Code. Any order issued under this para-
graph shall minimize the amount of information protected from public disclosure. The following
requirements apply to a motion filed under this paragraph:

(1) All documents submitted pursuant to paragraph (D) of this rule should be filed with
only such information redacted as is essential to prevent disclosure of the allegedly confidential
information. Such redacted documents should be filed with the otherwise required number of
copies for inclusion in the public case file.
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(2) Three unredacted copies of the allegedly confidential information shall be filed under
seal, along with a motion for protection of the information, with the secretary of the commission,
the chief of the docketing division, or the chiefs designee. Each page of the allegedly confi-
dential material filed under seal must be marked as "confidential," "proprietary," or "trade
secret."

(3) The motion for protection of allegedly confidential information shall be accompanied
by a memorandum in support setting forth the specific basis of the motion, including a detailed
discussion of the need for protection from disclosure, and citations of any authorities relied upon.
The motion and memorandum in support shall be made part of the public record of the proceed-
ing.

(4) If a motion for a protective order is filed in a case involving a request for approval of
a contract between a telecommunications carrier and a customer, and the contract has an auto-
matic approval process, unless the commission suspends the automatic approval process or
otherwise rules on the motion for a protective order, the motion for a protective order will be
automatically approved for an eighteen-month period beginning on the date that the contract is
automatically approved. Nothing prohibits the commission from rescinding the protective order
during the eighteen-month period. If a motion for a protective order for information included in a
gas marketer's renewal certification application case filed pursuant to section 2928.09 of the
Revised Code, or a competitive retail electric service provider's renewal certification application
case filed pursuant to section 4928.09 of the Revised Code, is granted, the motion will be auto-
matically approved for a twenty-four month period beginning with the date of the renewed
certificate. Nothing prohibits the commission from rescinding the protective order during the
twenty-four month period. Automatic approval of confidentiality under this provision shall not
preclude the commission from examining the confidentiality issue de novo if there is an applica-
tion for rehearing on confidentiality or a public records request for the redacted information.

(E) Pending a ruling on a motion filed in accordance with paragraph (D) of this rule, the
information filed under seal will not be included in the public record of the proceeding or dis-
closed to the public until otherwise ordered. The commission and its employees will undertake
reasonable efforts to maintain the confidentiality of the information pending a ruling on the
motion. A document or portion of a document filed with the docketing division that is marked
"confidential," "proprietary," or "trade secret," or with any other such marking, will not be
afforded confidential treatment and protected from disclosure unless it is filed in accordance with
paragraph (D) of this rule.

(F) Unless otherwise ordered, any order prohibiting public disclosure pursuant to para-
graph (D) of this rule shall automatically expire eighteen months after the date of its issuance,
and such information may then be included in the public record of the proceeding. A party
wishing to extend a protective order beyond eighteen months shall file an appropriate motion at
least forty-five days in advance of the expiration date of the existing order. The motion shall
include a detailed discussion of the need for continued protection from disclosure.

(G) The requirements of this rule do not apply to information submitted to the commis-
sion staff. However, information submitted directly to the legal director, the deputy legal
director, or the attorney examiner that is not filed in accordance with the requirements of para-
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graph (D) of this rule may be filed with the docketing division as part of the public record. No
document received via facsimile transmission will be given confidential treatment by the com-
mission.
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SUMMARY OP
THE COMMLSSION'S OPINION AND ORDER OF AUGUST 31, 2000

IN THE CINCINNATI GAS & ELECTRIC COMPP.N1'
ELECTRIC TRANSTITON PLAN CASE

CASE NO. 99-1658-ELrETP ET AL.

On June 22, 1999, the Ohio General Assembly passed legislation requirmg the re-
structuring of the electric utility industry and providing for retail competition with re-
gard to the generation component of electric service (Amended Substitute Senate Bill
No. 3 of the 1237d General Assembly). Governor Bob Taft signed this legislation (SB3)
on July 6, 1999 and most provisions of 5133 became effective on October 5, 1999. Section
4928.31, Revised Code, required each electric utility to file with the Commission a tran-
sition plan for the company's provision of retail electric service in the state of Ohio.

On December 28, 1999, Cinainnati Gas & Electric Company filed its transition
plan, as well as applications for tariff approval and accounting authority. On May 8,
2000, a stipulation and recommendation on CG&E's transition plan (CG&E Ex. 60) was
filed on behalf of CG&E, the staff, Ohio Consumers' Council, Ohio Council of Retail
Merchants, Industrial Energy Users-Ohio, Kroger Company, The Ohio Manufacturers'
Association, National Energy Marketers Association, New Energy Midwest, LLC, WPS
Energy Services, Inc., Enron Energy Services, Inc., Dynegy, Inc, Cincinnati/Hamilton
County Community Action Agency, Supporting Council of Preventive Effort, The
Oldo Hospital Association, People Working Cooperatively, Exelon Energy, Strategic

^ Energy, Columbia Energy Services Corp., Columbia Energy Power Marketing Corp.,
Mid-Atlantic Power Supply, city of Cleveland, and American Municipal Power-Ohio.
Stand Energy Corp., and Local Union 1347 International Brotherhood of Electrical
Workers, AFL-CIO subsequently signed the stipulation. Also on May 8, 2000, a stipula-
tion on CG&E's employee assistance plan was filed on behalf of CG&E, the staff, Indus-
trial Energy Users-Ohio, The Ohio Council of Retail Merchants, AK Steel, Kroger
Company, The OhioManufacturers' Association, The Ohio Hospital Association, Co-
lumbia Energy Servfces Corp., Columbia Energy Power Marketing Corp., Exelon En-
ergy, Strategic Energy, Mid-Atlantic Power Supply Assoc., Ohio Consumers' Council,
New Energy Midwest, LLC, WPS Energy Services, Inc., and Enron Energy Services, Inc.
A third stipulation on CG&E's independent transmission plan was filed on May 8,
2000, on behalf of CG&E, staff, Ohio Consumers' Council, The Ohio Council of Retail
Merchants, Industrial Energy Users-Ohio, Kroger Company, The Ohio Manufacturers'
Association, New Energy Midwest LLC, WPS Energy Services, Inc., Enron Energy Serv-
ices, Inc., Dynegy, Inc., and The Ohio Hospital Association. The evidentiary hearings
were held on May 30, and June 1, 2, 5, 6, 8, and 14, 2000. A local public hearing was
held on June 8, 2000, in Cincinnati, Ohio.

In the opinion and order, the Comrnission is approving the agreements submit-
ted by the various parties listed above with certain modification regarding the opera-
tional support plan. The Commission found that the terms of the agreements, consid-
ered in their totality, advance the public interest and provide substantial benefits to all
customer classes. The stipulations provide for extended rate freezes, rate reductions,
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flexibi,lity for larger contiact customers not otherwise available, low income energy efie
ficiency grants and, as a result of shorter, defined transition periods for CG&E, signifi-
cant risks with respect to its ability to recover transition costs. The stipulations, among
other tlwrgs: provide a five-percent reduction of CG&E's generation component for
residenflal rate schedules; waive the switching fee for the first 20 percent of residential
customers that switch to a cer•tified supplier during the market development period;
create shopping credits that facilitate the development of the retail marketplace; main-
tain for five years the market development period, including a rate cap, to the residen-
tial customers, irrespective of the number that switch; continue support for energy ef-
ficiency and weatherization services to low-income persons by maintaining certain ex-
isting contracts valued at approximately $4 million for five years; commit CG&E to
work with other regions, RTO/ISO groups and transmission level customers to de-
velop and implement specific proposals to address reciprocity and interface/seams is-
sues; and offer to customers with contracts approved pursuant to Section 4905.31, Re-
vised Code, who would otherwiae be on the primary distribution, transmission, or
lighting rate schedules, a one-time right, through December 31, 2001, to cancel any such
contract without penalty, provided that the customer remains a distribution customer
of CG&E.

The Commission also determined that CG&E's transition plan filing, as
amended by the settlement agreements, is in compliance with the statutory require-
ments contained in 5133, By approving the stipulations, the Commission also auth or-
izes certain accounting treatments for CGdiE to create the necessary regulatory assets;•
defer costs, and recover those costs through a regulatory transition cliarge.

This summary was prepared to provide a brief statement of the Commission's
action in this case. It is not part of the Commission's decision and does not supersede
the full text of the Commission's opinion and order.
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BEFORE

THE PUBLIC UTILITIES COMMLSSION OF OHIO

In the Matter of the Application of The
Cincirmati Gas & Electric Company for
Approval of its Electric Transition Plan,
Approval of Tariff Changes and New
Tariffs, Authority to Modify Current
Accounting Procedures, and Approval to
Transfer its Generating Assets to an
Exempt Wholesale Generator.

Case No. 99-1658-EL-ETP
Case No. 99-1659-EL-ATA
Case No. 99-1660-EL-ATA
Case No. 99-1661-EL-AAM
Case No. 99-1662-EL-AAM
Case No. 99-1663-EL-UNC

OPINION AND ORDER

The Commission, coming now to consider the stipulations, testimony, and
other evidence presented in these proceedings, hereby issues its opinion and order.

APPFARANC'P&

James B. Gainer, Paul A. Colbert, John J. Finnigan, Jr., and Michael J. Pahutski,
139 East Fourth Street, Room 25 ATII, Cincinnati, Ohio 45202, aitd Baker & Hostetler,
by Michael D. Dortch and Brian T. Johnson, 65 East State Street, Suite 2100, Columbus,
Ohio 43215, on behalf of Cincinnati Gas & Electric Company.

Betty D. Montgomery, Attorney General of the State of Ohio, Duane W. Luckey,
Section Chief, by Thomas W. McNamee and Stephen Nourse, Assiatant Attorneys
General, 180 East Broad Street, Columbus, Ohio 43215-3793, on behalf of the staff of the
Public Utilities Conunission of Ohio.

Boehm, Kurtz & Lowry, by Michael J. Kurtz, 36 East Seventh Street, Suite 2110,
Cincinnati, Ohio 45202, on behalf of The Kroger Company.

Chester, Willcox & Saxby, by Jeffrey L. Small, 17th South High Street, Suite 900,
Columbus, Ohio 43215, on behalf Ohio Council of Retail Merchants, and by John W.
Bentine, on behalf of the city of Cleveland and The American Municipal Power-Ohio,
Inc.

McNees, Wallace & Nurick, by Samuel C. Randazzo, Gretchen J. Hummel, and
Kimberly J. Wile, Fifth Third Center, 21 East State St., Suite 1799, Columbus, Ohio
43215, on behalf of The Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by David F. Boehm, 36 East Seventh Street, Suite 2110,
Cincinnati, Ohio 45202, on behalf of AK Steel Corporation.

• David C. Rinebolt, PO Box 1793, Findlay, Ohio 45839-1793, on behalf of Ohio
Partners for Affordable Energy.
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Sutherland, :A:sbiB & Brennan LLP, by Paul F. Forshay and Keith McCrea, 12759
Pennsylvania Avenue, NW, Washington, DC 20004-2415, on behalf of 5he11 Energy
Serviceg Co., LLC.

Bricker & Eckier LLP, by Sally W. Bioomfield, Elizabeth H. Watts, and Amy
StrakerBartemes, 100 Soutli Third Street, Columbus, Ohio 43215-2368, on behalf of
The Ohio Manufacturera' Association, Strategic Energy tI.C, Columbia Energy Services
Corp., Columbia Energy Power Marketing Corp., Exeion Energy, and MidAtlantic
Power Supply Associatfon, and by Wanda M. SchiJler on behalf of Strategic Energy

1 LLC, and by David Dulick on behalf of Exelon Energy.

Robert S. Tongren, Ohio Consumers' Counsel, by Evelyn R. Robinson-McGriff
and Werner L. Margard, lII, Assistant Consumers' Counsels, 10 W. Broad St., Suite
1800, Columbus, Ohio 43215-3485, on behalf of the residential consumers of The Cin-
cinnati Gas & Electric Ciimpany.

Craig Goodman, 3333 K Street, N.W., Suite 425, Washington, D.C. 20007 and
John & Hengerer, by Joelle Ogg, 1200 17th Street, NW, Suite 600, Washington, D.C.
20036, on behalf of the National Energy Marketers Association.

Thompson, Hine and Flory, by Robert P. Mone and Scott A. Campbell, 10 West
Broad Street, Suite 700, Columbus, Ohio 43215, on behalf of the Ohio Rural Electric Co-
operatives, Inc. and Buckeye Power, Inc.

Vorys, Sater, Seymour & Pease, by M. Howard Petricoff, 52 East Gay Street, PO
Box 1008, Columbus, Obio 43216-1008, on. behalf of Enron Energy Services, Inc.; New
Energy Midwest, LLC; '4VPS Energy Services, Inc.; and Dynegy, Inc., and Janine L.
Migden, 400 Metro Place North, Suite 310, Dublin, Ohio 43017-3375, on behalf of Enron
Energy Services, Inc.

Judith A. Phillips, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202, on be-
half of Stand Energy Corporatioti.

Ellis Jacobs, 333 W. First Street, Suite 500, Dayton Oldo 45402, on behalf of the
Supporting Council of Preventive Effort and Cinchnnati/Hamilton County Commu-
nity Action Agency.

Bell, Royer & Sanders Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Co-
lumbus, Ohio 43215-3927, on behalf of the Greater Cleveland Growth Association.

Snyder, Rakay & Spicer, by Gary A. Snyder, 316 Talbot Tower, Dayton, Ohio
45402, on behalf of Local Union 1347, International Brotherhood of Electrical Workers,
AFL-CIO.
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Richard L. Sites, 155 East Broad Street, Columbus, Ohio 43215-3620, on behalf of
The Association for Hospitals and Health Systems, dba Ohi.o Hospital Association.

Bruce Weston, 169 West Hubbard Avenue, Columbus, Ohio 43215, on behalf of
People Working Cooperatively.

William M. Ondrey Gruber, 2714 Leighton Road, Shaker Heights, Ohio 44120,
and Vicki L. Deisner, 1207 Crandview Avenue, Room 201, Columbus, Ohio 43212-3449,
on behalf of the Ohio Environmental Council.

Jodi M. E]sass-Locker, Assistant Attorney General, 77 South High Street, 29th
Floor, Columbus, Ohio 43215 and Maureen Grady, 369 South Roosevelt Avenue, Co-
lumbus, Ohio 43209, on behalf of the Ohio Department of Development.

Hi%TORY OF'i'fiR PR - ,$DINCS

On June 22,1999, the Ohio General Assembly passed legislation requiring the re-
structuring of the electric utility industry and providing for retail competition with re-
gard to the generation component of electric service (Amended Substitute Senate Bell
No. 3 of the 123' General Assembly). Governor Bob Taft signed this legislation (here-
inafter SB3):on July 6,1999, and most provisions of SB3 became effective on October 5,

• 1999. Section 4928.31, Revised Code, requires each electric utility to file with the
Conunission a transition plan for the company's provision of retail electric service in
Ohio. The pian must include a rate unbundling plan, a corporate separation plan, a
plan to address operational support systems and any other technical implementation
issues related to competitive retail electric service, an employee assistance plan, and a
consumer education plan. OnDecember 28, 1999, Cincinnati Gas & Electric Company
(CG&E or the Company) filed its transition plan, appendices, schedules, testimony, and
supplemental information, pursuant to SB3. On January 7, 2000, CG&E held a techni-
cal conference with interested parties on its consumer education plan and employee
assistance plan.1 Between January 26, 2000, and February 14, 2000, various parties filed
objections to CG&E's transition plan filings. By entry of February 1, 2000, an additional
technical conference was held on February 24, 2000. By entry of March 2, 2000, a second
prehearing conference was scheduled for May 11, 2000, and the hearing was scheduled
for May 22, 2000. At the request of the parties, the hearing was continued to May 30,
2000. Supplementat testimony was filed by CG&E on May I and 3, 2000. CG&E S'iled a
second supplemental testintony of its witnesses on May 17, 3000. AK Steel Corporation
(AK Steel), Buckeye Power, Inc, (Buckeye), and Ohio Rural Electrlc Cooperatives
(OREC) filed testimony on May 24, 2000. Pursuant to Section 4928.32(B), Revised Code,

1 Alsoon lanuary 21 and 25, 2000, CG&E held technical cohferences at its operational support plan and
• rate unbundling plzn. Hetween February 3 and 14,2000, CG&E held technical conferences on the transi-

tion revenue, corporate separation, independent transmlesion, and shopping incentive portions of its
transition plan.
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the Staff Report of Exceptions and Recommendations (Staff Report) was filed on March*
28, 2000.

Intervention was granted in this proceeding to the following parties: Kroger
Company; The Ohio Council of Retail Merchants; Industrial Energy Users-0hio; AX
Stieel; Ohio Partners for Affordable Energy; Shell Energy Services Company, LLC
(Shell); The Ohio MatxuEacturers' Association; Ohio Consumers' Council; National
Energy Marketers Association; OREC; Buckeye Power, Inc:; New Energy Midwest, LC.C;
WPS Energy Services, 7nc., Dynegy, Inc.; Enron Energy Services, Inc4 Stand Energy
Corporation; PP&L Energy Plus Co.; Exelon Energy; Strategic Energy; Columbia Energy
Services Corp.; Columbia Energy Power Marketing Corp.; Mid-Atilantic Power Supply
Association; The Cincirmati/Hamilton County Community Action Agency; The Sup-
porting Council of Preventive Effort; Local Union 1347, Irttemational Brotherhood of
Electrical Workers, APGCIO; The Association for Hospitals and Health Systems, d.ba
The Ohio Hospital Association; American Municipal Power-Ohio, Inc.; People Work-
ing Cooperatively; Ohio Environmental Council, Ohio Department of Development
(OL7OD); and Greater Clevelartd Growth Association.7

On May 8, 3000; a stipulation and recommendation on CGBsE's transition plan
(CG&E Ex. 60) was frled. on behalf of CGdrE; the staff, Ohio Consumers' Council; Ohio
Counail of Retail Mercharits; Industrial Energy UsersOld.o; Kroger Company; The
Ohio Manufacttuers' Association; National Energy Marketers Association; New Energy
Midwest, LLC; WPS Energy Services, Inc.; Enron Energy Services, Inc.; Dynegy, Inc.^
Cincinrulti/HamiIton County Community Action Agency; Supporting Council of Pre-
ventive Effort; The Ohizo Hospital Assoc3ation; People Working Cooperatively; Exelon
Energy; Strategic Energy; Columbia Energy Services Corp.; Columbia Energy Power
Marketing Corp.; Mid-Atlantic Power Supply; city of Cleveland; and American Mu-
nicipal Power-Ohio. Stand Energy Corp. and Local Union 1347, International Brother-
hood of Electrical Workers, AFL-CIO, subsequently signed the stipulation. Also on
May 8, 2000, a stipulation on CG&E's employee assistance plan was filed on behalf of
CG&E; the staff; Jndustrial Energy Users-Ohio; The Ohio Council of Retail Merchants;
AK Steel, Kroger Company; Tlie Ohfo Manufacturers' Association;, The Ohio Hospital
Assoeiation; Columbia Energy Services Corp.;, Columbia Energy Power Marketing
Corp.; Exelon Energy; gtrategic Energy; Mid-Atlantic Power Supply Assoc.; Oliio Con-
sumers' Council New Energy Midwest, LLC; WPS Energy Services, Inc.; and Enron
Energy Services, Inc. A third stipulation on CGFsE's independent transmission plan
was filed on May 8, Z000, on behalf of CG&E; staff; Ohio Consumers' Council; The Ohio
Council of Retail IVieichants; Industrial Energy Users-Ohio; Kroger Company; The
Ohio Manufacturers' Association; New Energy Midwest, LLC; WPS Energy Services,
Inc.; Enron Energy Services, Inc.; Dynegy, Inc.; and The Ohio Hospital Association.

z PP&L EnegyT'lus 41o. was ganted intezvention in fltese proceedittgs but ffied a notice of withdrawai on

March 13, T1100. The mo6ona to in6¢vene on behalf of F'ust&ttagy, Oltio Edison, Cleveland Hlechic Il

luminating Company, and Toledo Edison were denied on March23,2000.
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The evidentiary hearings were held on May 30, and June 1, 2, 5, 6, 8, and 14, 2000.
CG&E ftled its rebuttal testimony on June 12, 2000. A local public heari.ng was held on
June 8, 2000, in Cincinnati, Ohio. Initial briefs were filed on July 5, 2000, by CG&E, staff,
AK Steel, Buckeye and ORECcollectively,; Shell, People Working Cooperatively, Ohio
Consumers' Council, and Industrial Energy Users-Ohio. Reply briefs were filed on July
19, 2000, by CG&E, Staff, Shell, AK Steel, and Buckeye and OREC.

U. S rni ARY OP STIPULATIONS

A. The Transition Plan Stipulation

CG&E's transition plan stipulation provides, among other things, that:

(1) CG&$ agrees to eliminate the $563 million of generation
transition charge (G'TC) recovery proposed in its transition
plan.

(2) Approval of the stipulation shall be deemed to gt-ant to
CG&E accounting authority to create the necessary regula-
tory assets and defer costs and recover, through a regulatory
transition charge (RTC), the following regulatory assets, in-
cluding but not limited to existing regulatory asset balances
on CG6iE's books as of December 31, 2000, deferral of transi-
tion implementation costs, deferral of purehased power
costs sufficient to maintain an adequate operating reserve
margin as determined by CG&E, deferral of the litigation
cost reimbursement, deferral of the Ohio Excise Tax overlap,
and deferral or adjustment to the amortization schedule to
reflect theeffects of any shopping incentive. CG&E will not
seek rate recovery of any costs deferred pursuant to such ac-
counting authority that are not recovered through the RTC.
During the matket development period (MDP), for account-
ing purposes, there exwists an implied residual RTC (unbun-
dled generation charge less the shopping credit provided to
customers). All regulatory assets created and recovered pur-
suant to this stipulation are in compliance with the re-
quirements of Sections 4928.39 and 4928.40, Revised Code.

(3) There will be no further netting or adjustment of any kind
to CG&E's transition cost recovery, including but not iim-
ited to any adjustment of RTC rates, or shopping credits
through 2010, related to the sale, lease, or transfer by CG&E,
or any of its affiliate, of any generating asset.
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(4) CG&E will-xtot end the MDP for residential customers prior
to December 31, 2005.

-(5) CG&E may end the MDP for all customer classes, except for
the residential class, when 20 percent of the load of such
class switc'laes the purchase of its generation supply to a cer-
tified supplier. This provision is effective only to the extent
that CGbnE does not possess as an affiliate a retail electric
generation provider, selling commodity generafion at retail.
This paragraph also requires that CG&E measure switching
by kilowatt-hour (kWh) for the residential class, and aver-
age demand for all other customers. At the end of the MDP
for each non-residential rate schedule, the rate freeze on
non-switching customers and the rate freeze for transmis-
sion, d'xstribution, and ancillmy service on switching cus-
tomers will end. The shopping cxedit established at the
time of exercising choice for switching customers will con-
t5nue as a credit on the bills of such switching customers
through Decembes 31, 2005, and will not be affected by the
end of the MDP; and the RTC will be collected from all non-
residential customers pursuant to the stipulation through
December 31, 2010.

(6) CG&E will make the RTC charge load factor sensitive for
rate classesbilled on demand/energy rates. The RTC rate
design . wilI inc}ude a declining block structure where the
first kWh per kW of biIiing demand will recover the RTC
charge to the maximum extent possible.

(7) The parties agree with and adopt CG&S's independent
transmissian plan stipulation and CG&E's employee assis-
tance plan stipulation.

.• (8) CG&E's exempt wholesale generator (EWG) is prohibited
from selling power to an affiliate for resale at retail in
CG&E's service territory, except through CG&E's require-
ments commodity service agreement (RCSA) and is prohib-
ited from selling to an affiliate certified supplier on more
favorable prices or terms than CG&E sells to a non-affiliate
certified supplier. The information regarding the sales or
txansfers of power and ancillazy servicea by the EWG to an
affiliate shaLl be simultaneously posted with the execution

lr
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of any agreement for the sale or transfer on a publicly avail-
able electronic bulletin board. These provisions do not ap-
ply during the MUP to wholesale sales of power and ancil-
lary services from the EWG to CG&E for CG&E standard of-
fer customers under the RCSA. Approval of the stipula-
tions constitutes a finding of fact by the Comnlission of the
items necessary for the Federal Energy Regulatory Commis-
sion (FERC) to approve CG&E's EWG and RCSA. Namely:
that the transaction under the RCSA will benefit consum-
ers; does not violate any state law; would not provide the
EWC any unfair competitive advantage by virtue of its af-
filiation with CG&E; and is in the public interest. Also,
with respect to the transfer of CG&E generation assets to an
EWG, allowing such generation assets to be an eligible faciI-
ity for EWG ownership: will beitefit consumers; is in the
public interest; and does not violatestate law.

(9) The following rates and terms, which reflect a five-percent
reduction of CG&E's generation component, including
RTC, shall be approved for the customers on residential rate
schedules: the shopping credit on the bills of switrhing cus-
tomers for the first 20 percent of the load per class for the
calendar years 2001-2005 will be 5.0000 cents/kWh. The
shopping credit on the bills of switching customers after 20
percent of the load per class switches for the calendar years
2001-2005 will be 3.9407 cents/kWh. For the calendars years
2006-08 all residential customers will pay an. RTC rider of
0.6114 cents/kWh. Residential customers will pay no RTC
after December 31, 2008. The kWh associated with Percent-
age of Income Payment Program (PIPP) customers will not
be included in the determination of the first 20 percent of
the switching customers' load per class. CG&E's EWG will
not bid to supply the CG&E PIPL' customers if such custom-
ers are aggregated and bid out as a group.

(10) The shopping credit for secondary distribution small is es-
tablished as 5.3601 cents/kWh through December 31, 2005,
for the first 20 percent of load that switch, and 4.5438
cents/kWh through December 31, 2005, for the remaining
80 percent. The RTC for secondary distribution small is es-
tablished as 0.9499 cents/kWh from the end of the MDP
through December 31, 2010. The shopping credit for secon-
dary distribution large is established as 4.8145 cents/kWh
through December 31, 2005, for the first 20 percent that
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switch, and 4.2360 cents/kWh through December 31, 2005,
for the remaining 80 percent. The RTC for secondary distri-
bution large is established as 0.6719 cents/kWh from the
end of the MDP through December 31, 2010. Secondary dis-
Gn'bution small and secondary distribution large customers
also have an identifiable shopping credit and RTC through
December 31, 2010.

(11) The shopping credit for primary distribution is established
as 3.8877 cextts/kCNh thxough December 31, 2005, for the first
20 percent that switch, and 35145 cents/kWh through De-
ce.mbet 31,2005, for the remaining 80 percent. The RTC for
primary distribution is established as 0.4562 cents/kWh
from the eird of the MDP through December 31, 2010. The
shopping credit for tranumission is established as 3.27
cents/kWh through December 31, 2005, for the first 20 per-
eent that switch, and 3.0322 cents/kWh through December
31, 2005, for the remaining 80 percent. The RTC for trans-
mission is established as 0.3043 cents/kWh from the end of
the IvIDP through December 31, 2010. The shopping credit
for lighting is established as 3.0057 cents/kWh through De-
cember 31, 2005, for the first 20 percent that switch, and
2.8272 cents/kWh through December 31, 2005, for the re-
mainiiig 80 percent. The RTC for lighting is established as
0.2290 cents/kWh from the end of the MDP through De-
cember 31,2010. Customers with contractis approved pursu-
ant to Section 4905.31, Revised Code, who would otherwise
be on the ,primary distribution, transmission, or lighting
rate schedules shaII have a one-time right through Decem-
ber 31, 2001, to cancel any such contract without penalty,
provided that the customer remains a distribution customer
of CGdrE.

(12) CC&E will maintain certain of its existing contracts with
providers of energy efficiency and weatherization contracts
until December 31, 2005.

(13) The Universal Service Fund (USF) Rider and the Energy Ef-
f[dency Revolving Loan Fund Rider will be determined by
the ODOD and approved by the Commission.

(14) CG&E agrees to accept any resolution of issues agreed to by
all Operati onal Support Planning for Ohio Taskforce (OSPO)
worldng group participants and to incorporate any such

i
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changes in its transition plan except with respect to the fol-
lowing: CG&E will establish new minimum stay rules for
residential customers; CG&E will amend its open access
transmission tariff to add a new schedule for retail energy
imbalance service; CG&E comnuts to use its best efforts to
take the actions necessary to purcliase supplier accounts re-
ceivable and to provide consolidated bill ready billing and
supplier consol'[dated billing; and CG&E agrees to revise the
collateral computation that it will use for establishing a cer-
tified supplier's creditworihiness. In addition, large com-
mercial and industrial customers who return to CG&E's
standard service offer other than through certified supplier
default must provide at least 90-days advance notice to
CG&E if they are planning to return to CG&E's standard
service offer between May I and October 31 of each calendar
year.

(15) CG&E will waive the switching fee for the first 20 percent of
residential customers that switch the purchase of generation
supply to a certified supplier during the MDP.

(16) CG&E will establish a technical task force to resolve ongoing
technical issues that may arise due to restructuring imple-
mentation:

(17) CG&E will pay $1.5 million in litigation reimbursement to
the active intervenor signatory parties.

(18) The parties agree that the stipulation is conditioned upon
adoption in its entirety by the Commission without mate-
rial modification by the Commission and, if the Commis-
sion rejects or modifies all or any part of this stipulation or
imposes additional conditions or requirements upon the
parties, the parties shall have the right within 30 days of is-
suance of the Commission's order to either file an applica-
tion for rehearing or terminate and withdraw from the
stipulation.

B. The In ppndent '['ransnicsion Plan (ITP) Stjpulation

On May 8, 2000, CG&E filed its ITP stipulation. CG&E's 1TP stipulation provides
that:

(1) The sum of CG&E's transmission and distribution rates
shall remain frozen during the MDP such that if CG&E's
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unbundled transmission rate increases, its unbundled dis-
tribution xate shall deamase by the inverse amount. CG&E
wM also perform and file a FERC seven-factor test by March
31,2001.

(2) Until the Midwest Independent System Operator (MISO) be-
comes operational, CG&E and its affiliates shall provide for
transmissiort service for both affiliates and non-affitiates on
the same terms and conditions, consistent with Open Access
Same-Time Tnformation System (OASIS) and FERC Stan-
dards of Conduct CG&E will also provide distrIbutfon serv-
ice oniy under the ratM terms and conditions stated in its
distnbution tariffs.

(3) A transmission customer receiving retail commodity service
will have the same priority for requesting and receiving net-
work transmission service as an existing network customer
under CGdrE's open access transmission tariffs (OATI').

(4) Retail customets or their certified suppliers who take 138 kV
transmission service are entitled to receive either network or
firm point-to-point transmission senvice or any other trans-
mission wvice for whieh the customer is eligible.

(5) CGdiE agtces to partielpate in the collaborative process under
FERC Order 2000, 89 p&RC Section 61,285, to discuss integrat-
ing the facilities of the transmission-owning utilities in Ohio
so as to achieve the objectives listed in Rule 4901:1-20-17(B)(3),
O.A.C., and Section 4928.12, Revised Code. To the extent not
resolved In the Commission proceeding: In the Matter of the
Commission's rnvestigation Into the Adequacy and Availabil-
ity of Ekctric Power for the Summer Months of 2000 from
Ohio's Investor-Owned Etectric Utility Companies, Case No.
00-617-EI.-COI, CGdiE will enter into a joint stipulation with
all of the other transmission-owning utilities in Ohio to sub-
mit the subject of how to achieve the objectives listed in Rule
4901:1-20-17(B)(3), OA.C., and related issues to a separate joint
Commission hearing dealing solely with that subject as part of
their respective transition plan application proceedings; or if
such other transmissionowning utilities will not so agree, to
jointly request, together with all of the other intervenors in
this case, that the Commission order the other transmission-
owning utuities to participate in such a hearing. CG&E will
also particii'pate in a statewide collaborative process to resolve
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the transmission seams issues in Ohio to effectuate the policy
objectives of Section 4928.12, Revised Code.

C. The Emn1TM-,vee Assistance Plan (LAP) Stiou ation

On May 8, 2000, CG&E filed its EAP stipulation. No parties oppose the EAP
stipulation. The EAP stipulation provides that:

(1) CG&Fs EAP, as originally filed in this case, be found to
comply with Section 4928.31, Revised Code, and Rule
4901:1-20-03; O.A..C., Appendix C.

(2) The parties who intervened in CG&E's transition plan pro-
ceeding withdraw all of their preliminary objections relat-
ing to CG&E's. EAP. $pecifically, Coalition for Choice in
Electricity (CCE)3 withdkaws preliminary objections Section
D, inaluding D-1 through D-3, and Industrial Energy Users-
Ohio, Cincinnati/Hamilton County Community Action
Agency and Supporting Council of Preventive Effort with-
draw their adoption of CCE's preliminary objections Section
D

(3) To the extent that the parties have representatives serving
on the electric employee assistance advisory board estab-
lished under Section 4928.431, Revised Code, the parties
agree that their representatives will recommend to the
Commission that the Commission approve CG&E's EAP.

(4) The parties agree that nothing herein resolves or waives
any party's right to present evidence and arguments in
these cases regarding CG&E's request to recover costs associ-
ated with employee assistance incurred under CG&E's EAP,
in accordance with Section 4928.39, Revised Code.

3 CC'E Is composed of The Ohio Manufacturers' Associalion, The Industrial Energy Users-OMo, The
OMo Council of Retaii Merchants, OivoPartners for Affocdable $ne;gy, I'mmn Energy Serv[ces, Inc.,

• Suppordrig Coundl of Pteventative Efforb Corporation of Ohio Appaischian Development New En-
ergy Midwest, LLC, Greater Cteveland Growth Assoc., Ashtabula County Communtty Acttan Agency,
and WPS-Energy Servlces, Ine.
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IIf. COMMIRSION R'EVIEW OF THE .^'jqTPLn_-ATIONg. CC;BLF.'S TRANSI'I'fON .0
PLAN COMP7,TAjCE WITH SRCTION 49283¢. REVISED ODF., ANTD iSS fF.R
RAiS(m BY PARTrESOPPOSINC r^ix StTPitt.ATIONS.

A. CCi&E's Q-` ationu Sttpport Plan (OSP)

On November 30, 1999, the Commfssion issued an entry in Case No. 99-1141-Eir
ORD, dimcting Ohio's investor-owned eleetric utiiities and interested stakeholders to
participate in a taskforce for the development of uniform business practices and elea
tronfc data interchange ,(EIJp standards. Pumuant to this dixective, the Commission's
staff created the 03P0 taskforce. On May 15, 2000, numerous OSPO participants filed a
pro forma certified supplier tar3ff (pro forma tariff) and a stipulation (OSPO stipula-
tion) in each utdity's transition plan case. The pro forma tariff contains a number of
service regulations on which the parties were able to agree. These relate to; supplier
registration and credit requirements, end-use customer enrollment process, end-use
customer inquiries and requests for infonm.ation, metering services and obligations,
load profiling and scheduling, transmission scheduling agents, confidentiality of in-
formation, voluntary withdrawal by a competitive retail electric service (CRES) pro-
vider, liability, and alternative dispute resolution. In the OSPO stipulation, the parties
specaficany request the Gommission to resolve issues in four general areas: (1) energy
inibalartce service, (2) minimum stay requirements for residential and small commer-
clal customers retunung to standard offer service, (3) consolidated billing and purchase
of receivables, and (4) adoption of EDI standards. On May 18, 2000, the Commissiolp
issued an entry initiating a generic docket (Case No. 00-5'13-ELrEDI) to establish proce-
dures for parties desiring to file comments and reply comments regarding the OSPO
stipulation and pro forma tariff. On July 20, 2000, the Commission issued a finding
and order approving the OSPO stipulation and resolving the four issues left unre-
solved.

Under the transition plan stipulation in this case, CG&E agrees to incorporate
into its transition plan, the OSPO stipulation and pro forma tariff with exception of
ce3tain terms that the stipulating parties have agreed will apply to CG&E. These terms
include: (1) the establishment of new minimum stay rules for residential customers;
(2) amendments to CGEsE's open access transmission tariff to add a new schedule for
retail energy imbalance service; (3) using CG&F's best efforts to take the actions neces-
sary to purchase certified supplier accounts receivable and to provide consolidated bill
ready billing and supplier consolidated billing; and (4) agreeing to revise the collateral
computation that it will use for establishing a certified supplier's creditworthiness.
Shell contends that allowing CG&E to exempt these four areas from compliance with
the OSP stipulation will undermine the entire OSP process, preclude universal prac-
tices that the Commission tried to establish through the OSP task force, and will deter
the development of effective competition.

Under CG&E's ro.inimum stay requirement, during the MDP, a residential cus^
tomer who takes generation service from CG&E for any part of the period May 1
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through September 15 (the stay out period) must remain a standard offer customer
through May 14 of the following year before such customer may elect to switch to an-
other supplier, provided that: (1) customers inay switch suppliers at any time If they
have not previously switched; (2) following the stay out period through the following
May 14, returning customers may switch to another supplier at any time for the re-
mainder of the MDP; and (3) during the first year of the MDP, residential customers
retunvng to CG&E's standard offer service will not be subject to a minimum stay. Fur-
ther, if a certified supplier defaults, an end-use customer has a one billing cycle time
period in which to select another certified supplier. If the end-use customer fails to se-
lect another certified supplier by the end of one billing cycle, the end-use customer will
remain on CG&E's standard service offcer and be subject to any applicable minimum
stay requirement.

Sheli contends that CG&8's proposed minimum stay requirement violates SB3,
as it contends SB3 contemplates no limitation on a residential customer's freedom of
movement between service options even if those movements involve a return to
standard offer service. Shell also claims that CG&E's minimum stay provision could
remove large numbers of such consumers from the competitive market place for sub-
stantial periods of time and reduce competition.

With respect.to the issue of CG&E's minimum stay requirements, we defer to
• our ruling in our July 19, 2000 finding and order in In the Matter of the Establishment

of Electronic Data Exchange Standards and Unifortri Business Practices fvr the Electric
Utility Industry, Case No. 00-813-EL-EDI (hereafter 00-813). In that order, we approved
the use of minimum stay requirements conditioned upon the development of a mar-
ket-based "come and go" rate alternative service. See page 13 of our finding and order
in 00-813. We also prohibited the imposition of a mandatory stay when a eustomer de-
faults to the utility's standard offer service due to the. default of the supplier of electric-
ity. We also established a uniform penalty free return to standard offer service policy
and a uniform period throughout Ohio in which companies can impose a sum-
mer/stay period of May 16' through September 151. Accordingly, the Commission
will approve the stipulation's treatment of minimum stay requirements conditioned
upon certain modification so that CG&E's minimum stay requirements are in compli-
ance with our order in 00-813 and any entry on rehearing therefrom.4

Shell also objected to CG&E's retail energy imbalance service proposal, which it
argues would create a narrow energy imbalance bandwidth for transmission schedul-
ing agents. Shell contends that these bandwidths present an intolerable approach to
energy imbalances for those transmission-scheduling agents trying to serve weather
sensitive residential loads. ShelL claims that the stipulation's energy imbalance service

4 We note that on August 24, 20WD, CG&E ffied a request for exception in these proceedings regarding
^ miriimum stay requirements. Inasmuch as the issue raised in that request are the same issues raised in

the company's applicatton for rehearing in 0P-813, the Commission will address the issues in the entry
on rehearing.
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proposal would achieve an anticompetitive outcome the Commission should avoid,
namely, imbalances as an increasing source of penalty costs for residential marketers
and an increasing revenae source for CG&E.

Under the transition plan stipulation, CG&E will amend its OATT to add a new
schedule for retail energy imbalance service. In addition, CG&E will ampnd its OATT
application procedures t.o allow a "description of purchased power designated as net-
work resouzce including source control area location, transmission arrangements and
delivery point(s) to the transmission provider's transnussion system." CG&E will also
amend its OATT to allow transmission ctrstomers to designate new resources on a day-
ahead basis, provided thatthere exists available transfer capacity, that it is subject to the
approval of the transzeiission provider, and that the transm.ission customer relin-
quishes network transnussion rights to a designated resource once a new resource is
designated.

On this issue, only Shell is actively opposing the CG&E transition case stipula-
tion while the other intervening marketers signed the CG&E transition case stipu-
lation. Further, 5hel1 offered no evidence at hearing to support its position. We be-
lieve that CG&E's proposal for eriergy imbalances is reasonable. As we noted in 00-318,
although a single standard for operations is a goal which we would hope to eventually
achieve in Ohio, we recognize that a great many differences cun•ently exist between the
electric utilities, who have traditionally operated in isolation with their own unique
computer systems and processes, and that some differences will need to be accepted by*
suppliers if Customer Choice is to become a reality on January 1, 2001. We also consid-
ered the fact that each utility will only need to have an energy imbalance mechanism
until its transmission assets become part of a functioning RTO, at which time, the RTO
would become responsible for energy imbalance service. Since CGdrE is anticipated to
be in an RTO by 2001, we do not believe that uniformity with all the other utilities in
the interim is crucial to the development of the Ohio choice market with the changes
to CG&E's pATT set forth in the stipulation. Therefore, we do not find CG&E's energy
imbalance service propirsal to be anticompetitive.

Shell also raised an issue related to CG&E's proposal for consolidated billing.
Under the OSP, CG&E will use its best efforts in taking the. actions necessaYy to imple-
ment purchasing of supplier accounts receivable by June 1, 2001, to implement con-
solidated bill ready billing by January 1, 2002, and to implement supplier consol'zdated

e'• billing by June 1, 2002. These provisions are based on CG&E's best efforts and do not
require CG&E to take any action that would hinder or delay the implementation of the
competitive framework necessary to facilitate customer choice in its service territory.
Curnter, nIe nllplemeIliilnVll Vl I1R'SC VInui6 luucutnm +o awl wauu^^cau wt.vu1 u...

Comnlission making a determination under Section 4928.04, Revised Code, with re-
spect to the unbundling of the billing function, but shall proceed independent of any
supplier compensation or CC&E credit for such billing service.
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Shell contends that the transition plan stipulation makes no provision for a bill-
ing credit from CC&E in the event that a customer decides to take its billing services
from a third party. Shell argues that it intends to perform consolidate billing for its
cnstomers and that permitting a year lag between implementation of utility and sup-
plier consolidated billing would place Shell at a competitive disadvantage against
those marketers that rely on CG&E's billing functions. Shell also complains that the
consolidated billing proposals would preclude marketers from establishing a commu-
nication link in order to build supplier name recognition and consumer loyalty,

As we determined in 00-813, we have adopted a target date for consolidate bill-
ready billing by no later than June 1, 2002, and a target date for supplier consolidated
billing by July 1, 2002. Having determined these dates are reasonable and the fact that
CG&E's proposal agrees to dates eatlier, we find the stipulated target dates by CG&E are
reasonable.

Shell contends that CG&E's 05P would impose additional collaterai require-
ments on third-party suppliers beyond those adopted in the OSp pro forma tariff. Shell
contends that the proposed collateral calculation relies too heavily on CG&E-generated
usage estimates which, in the case of new market entrants, would amount to guess
work. Shell argues that it is unclear how parti;es could verify either the shopping
credit calculations or pricing data used by CG&E to establish these additional collateral

^ obligations. Also, Shell claims that there is no support for why such additional collat-
eral is needed.

CG&E notes that its OSl' provides for implementing a collateral calculation that
will be applicable to certified suppliers who serve retail customers in CG&E's service
territory and is intended to cover CG&E's risk as the default supplier. CG&E wiII calcu-
late the amount of collateral to cover its risk as the default supplier by multiplying 45
days of CG&E's estimate of the summer usage of the certified supplier's customers by a
price set at the highest monthly average megawatt hour price for CG&E off-system
purchased power from the prior summer less the average shopping credit that CG&E
will receive due to the defaulting certified supplier's customers returning to CG&E's
standard service offer.

•

On this issue, Shell offered no evidence to support its position. On review, we
find CG&E's proposal quantifiable and not, as suggested by Shell, mere guess work.
We also find that a collateral calculation applicable to certified suppliers who serve re-
tail customers in CG&E's service territoty will cover CG&E's risk as the default sup-
plier. Finally, CG&E will be expected to be: able to verify its charges to any affected certi-
fied supplier or retail customer uport request,
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Based on our fmdings above, we believe the company's operational supportle
plan set forth in the stipulation, subject to modification to comply with 00-813, is rea-
sonable and appropriately addresses operational support systems and technfcal imple-
mentation procedures. Accordingly, we find the transition plan meets the statutory
requirements of Section 4928.34(A)(9), Revised Code. We also note that CG&E's transi-
tion plan filing included a proposed billing forrnat. The Commission directs the staff
to finalize a bill format which includes a"priee to compare" (which is the price for an
eleciric supplier to beatin order for the customer to save money) for residential and
small cominercial customers. As part of our approval of CG&E's transition plan, the
company must meet staffs requirements regarding billing format.

B. M&F'9 Ulth un . ling Plan

Section 4928.31(.A)(1), Revised Code, requ'ues that the filed transition plans con-
tain a rate unbundling plan that separates existing, bundled utility rates into their
component parts consWettt with the provisions of Section 4928:34(A), Revised Code,
and applicable Commission rules. Discussed below are the various requirements re-
garding unbundling contained in Section 4928.34(A), Revised Code, CG&E's plans for
unbundled rates, and AK Steel's objections.

Provisions of Section 49 R34(A), Revised od

1. Unbundled Transmission Component (Section 4928 34(A)(1)Rw
viseil Code)

Under this section, the Commission must determine whether the unbundled
components for the electric transmission component of retail electric service equal the
tariff rates determined by the FERC in effect on the date of approval of the transition
plan. The unbundled trancmission component must include a sliding scale of charges
to ensure that refunds determined or approved by the FERC are flowed through to re-
tail electric customers.

CG&E states that all. stipulating parties have agreed that CG&E's rate unbundling
plan satisfies the statutory requirements of Section 4928.34(A)(1), Revised Code (CG&E
Ex. 60 at 3, 5, 6). As destxtbed by CG&E witness John P. Steffen, CG&E developed its
unbundled transmission and anciIIary services rates from CGBrE's current FERC ap-
proved OA7T (CG&E Ex. 12 at 8, 16-18). CG&Fs proposed unbundled transmission
rates are set out in Schedules UNB-1, UATfS-7.1 and UNB-7.2 (CG&E Ex. 23). Consistent
with Section 4928.34(A)(1), Revised Code, and Rule 4901:1-20-03, App. A, Part (C)(2),
O.A.C., these unbttindled components reflect the OATI' rates approved by FERC, which
rates are currently in effect and are not subject to refund (CG&E Ex. 12 at 7).

Consistent with Rule 4901:1-20-03, App. A, Part (C)(2)(a), O.A.C., CG&E has un-
bundled and set out as separate components in its proposed tariffs, $chedules UNB-1,e
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7.1 and 7.2, the following ancillary services: (1) Scheduling, System Control and Dis-
patch, (2) Reactive Supply and Voltage Control, (3) Regulation and Frequency Control,
(4) Spinning Reserve, and (5) Supplemental Reserve (CG&E Ex. 23). The rates for these
services are based on the FERC rates currently in effect (CG&E Ex. 12 at 7).

2. Unbtndled Diatribttion Component Qertinn 492834(A)(2)Re-
vised Code)

This section requires that the unbundled components for retail electric distribu-
tion service in the rate unbundling plan equal the difference between the costs attrip-
utable to the Company's transmission and distributiort rates based on the Company's
most recent rate proceeding, and the tariff rates for electric transmission service deter-
mined by the FERC under division (A)(1) of this section.

CG&E states that, consistent with Section 4928.34(A)(2), Revised Code, and Rule
4901:1-20-30, App. A, Part (C)(3), O.A.C., the unbundled distribution rate component
developed by CG&E is the difference between the sum of the transmission and distri-
bution components of rates in effect on October 5, 1999, as further adjusted to reflect
the effect of tax changes attributable to amendment of Section 5727.111, Revised Code,
by S63 and the unbundled transmission rate determined pursuant to Section
4928,34(A)(1), Revised Code (CG&E Ex. 12 at 7). CG&E functionalized costs to genera-

• tion, distribution, transmission and other costs (CG&E Ex. 12 at 9-11). As with the un-
bundled transmission rate components, the resultant distribution rates are set out in
Revised Schedules UNB-1, UNB-7.1 and UNB-7.25 (CC&E Ex.23).

3. Othor Unbundled Comvonents (Section 4928.34(A)(3). Re
Cade)

This section requires that all other unbundled components required by the
Commission in the rate unbundiing plan must equal the costs attributable to the par-
ticuiar service, as reflected in the Company's schedule of rates and charges.

CC&E contends that, consistent with the provisions of Section 4928.34(A)(3),
Revised Code, and Rule 4901:1-20-03, App. A, Part(C)(4), O.AC., existing rates are un-
bundled to separate out certain components to be reflected in several riders for CG&E.
The stipulations provide for a Universal Service Fund (USF) Rider and an Energy Effi-
ciency Revolving Loan Fund (EERLF) Rider set out in Sections 4928.51 and 4928.61,
Revised Code, for CG&E (CG&E Ex. 60 at 15). On July 13, 2000, ODOD filed au applica-
tion with the Commission pursuant to Sections 4928.52 and 4928.62, Revised Code, re-
garding the establishment of USF and EERl.F riders. ODOD has determined that the
USF rider should be $0.0002442/kWh and that the EERLF rider should be

• 5 Jnthecaseofcustomersonspecial contracts, the charges fordfstribution, transmissior4 ancillary serv-
ices, kWh tax, the universal service fund, and the energy, effidency fund are those charges that wov)d

apply If the customer were served on an appiicable, rate schedule (CG&E Ex. 23, at UNB-7.1 at 17-19).
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$0.00010759/kWh. Attached to the application were supporttng calcuiations to justifyo
the riders. ODOD has allocated to CG&E $4,900,898 of the total $64.6 million annual
target for USF funding and $2,159,262 of the total $15 million annual target for EERLF
funding (ODOD application, attachments D and E). In its application, as amended on
July 17, 2000, ODOD has requested that the USP rider take effect September 1, 2000, and
the EERLF take effect January 1, 2001, both on a bills rendered basis.

4. JJp1>„ndled C.eneration Component (Section 4928.34(A)(4). RevLedo +1

Prerequisite (A)(4) requires tltat the unbundied components for retail electric
i' generation service in the rate unbundling plan must equal the residual amount re-
j maining afterthe deterimination of the transmission, distribution, and other unbun-
. dled mmponents, and after any tax related adjustments as necessary to reflect the ef-
I fects of the amendment of Section 5727.111, Revised Code.

CG&E states that consistent with the provisions of Section 4928.34(A)(4), Re-
vised Code, the component for retail electric service in CG&E's unbundled rates is the
residual amount remaining after determination of the transmission, distribution, and
other unbundIed components, as farther adjusted to reflect the effect of tax changes at-
tributable to amendment of Section 5727.111, Revised Code, by SB3. CG&E states that,
as required by Section 4928.40(C), Revised Code, CG&E has calculated a five percent re-

i in the unbundled generation component for residential customers. CG&E and•
the parties to the stipulations have agreed to such an adjustment for residential cus-
tomers (CG&E Ex. 50 at 11-12). CG&E states-that, under the stipulations, it has agreed to
forego its statutory right to seek reduction of this diseount during the MDP because all
shopping credits have been set and fixed during the MDP and are not subject to ad-
justment (CG&E Ex. 60 at 11-13).

5. an on ilnb +++ . l d omnon n s(Secctton 492.9
Codn)

This provision requires that the total of all unbundled components is capped
and, during the MDP, will equal the total of rates in effect on the day before the effec-
tive date of SB3. The cap wiE be adjusted for changes in taxes, the USP rider, and the
temporary rider under Section 4928.61, Revised Code.

CG&E argues that consistent with Section 4928.34(A)(6), Revised Code, and Rule
4901:1-20-03, App. A, Parts (C)") and (D), O.A.C., the total of all unbundled compo-
nents of the CG&E's unbundled rates are capped, with limited statutory exceptions,
during the MDP. CG&E contends that the total of all unbundled components of exist-
ing rates equals the rates and charges of the bundled components except for adjust-
ments to reflect changes in taxation effected by SB3, the USF and EERLP riders (CG&E
fix.12 at 11-12). Further, CG&E states that it initially unbundled existing rates to reflectgft
components representing its transition charges, including separation of RTC and G^f'C qW
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^ (CGBrE Ex. 12 at 31-40; and CG&E U. 23 at UN$-1, CEN6-7.1). However, the stipulations
have substantially modified the originally proposed unbundled rates for RTC and GTC
(CG&E Ex. 60 at 11-14). The result of the stipulations is that CG&E is no longer request-
ing any GTC recovery or generation-related cost deferrals to the next rate case. Instead,
CG&E is requesting an RTC that reflects new and existing regulatory assets approved by
the Commission.

6. Cnmnliance with Commission Rules (Section 4928.34(A)(7) . Re-
vised Code)

This section requires the rate unbundling plan to comply with any rules adopted
by the Commission under division (A) of Section 4928.06, Revised Code6. The rules
adopted by the Commission regarding unbundling of rates are set forth in Rule 4901;1-
20-03, O.A.C., Appendix A. The portions of the Appendix that address the unbundling
of separate rate components are covered in the discussion above of the various rate
unbundling provisions included in the Company's plan, as amended by the stipula-
tion.

CG&E's complianee with the provisions of Parts (A) through (D) of Appendix A
is discussed in the immediately preceding sections, which address the unbundiing of
the separate rate components. Compliance with Parts (E), (F) and (G) are addressed by

^ CG&$ witnesses Steffen, Morris, Jett, and Pefley and are supported by the UNB sched-
ules, the OSP stipulation in 00-613, and the transition plan stipulation.

7. mination of .coss Receiot Tax ffect (Section 9
yjsed Code)

This Section requires that all unbundled components be adjusted to reflect the
elimination of the gross receipts tax imposed by Section 5727.30, Revised Code.

CG&E states that the stipulations permit CG&E to defer and recover through the
RTC the financial reporting impact of the Ohio excise tax overlap (CG&E Ex. 60 at 6;
and CG&E Ex. 77 at 4). CG&E believes that this mechanism is envisioned by, and con-
sistent with, the requirements of Section 4928.34(A)(6), Revised Code, which, in part,
provide that the effect on customer rates resulting from such tax overlap "shall be ad-
dressed by the Convnission through accounting procedures, refunds, or an annual sur-
charge or credit to customers, or through other appropriate means, to avoid placing the
financial responsibility for the difference upon the electric utility or its shareholders."

6 Section 4928.06, Revised Code, directs the Commis.sion to eact rules to effectuate mmmencemetrt of
competittve retail e7ectrte service. The Commisslon has enacted rules in compfimue with this statute
tlnmugh its various generic rule proeeedings.

0
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AK Sje a's O 'ections to CG&F'c Unbundling Plan

AK Steel's primary objection to CG&E's unbundling plan is that CG&Fs func-
tional cost-of-service study that is used to unbundle retail rates assigns distribution
costs to transmission service voltage customers (rate Schedule TS) who do not use the
distribution system. AK Steel states that CG&E's unbundling analysis is based on the
CG&E's cost-of-service study submitted by CG&E in its most recent electric rate case in
1992, Case No. 92-I464-EI: AIR (Tr. I at 8). This study is presented in Schedule UNB-4
of the CotTtpany's filing in this case.

AK Steel states that, as a result of the unbundling analysis required by Sf13 and
the Commission's regulations, the origittal cost-of-service study had to be unbundled
and funci3onalized into distribution, transmission, and generation cost functions.
Some of the expenses and plant accounts in the origina11992 cost of service study were
already reflected on a.ftutctionalized basis. For example, direct production plant, dis-
ttibution plant, and transmission plant were separately identified in the cost-of-service
study and allocated to customer dasses on a functionalized basis. Other costs, how-
ever, such as administrative and general expenses (A&C) were not functionalized in
the original study, since there was no need to do so in order to produce bundled rates.
To fully functionalize all costs, in order to develop unbundled rates, AK Steel contends
it was necessary for the Company to develop a functional analysis of the remaining ex-
penses and plant accounts; principally, A&G expenses, general and intangible (G&T)
plant, common plant, and property taxes.

AK Steel argues that, although CGBcE's functional cost analysis is based on the
1992 cost-of-service study (11NB Schedule 4), AK Steel witness Baron testified that
CG&E has erred in the development of its unbundled distribution, transmissior4 and
generation costs because it has inappropriately functionalized A&G expenses, property
taxes, G&I plant, and common plant: AK Steel believes that the errors associated with
this misfunctionalization produce unjust and unreasonable rates, particularly for the .
transmission service class (AK Steel fix.13 at 41). For example, AK Steel contends that
CG&E has produced unbundled tariffs for the tiansnussion service voltage class that
include a distribution charge when there are no distribution costs associated with serv-
ing this class (Tr. I at 71). CG&E's proposed unbundled tariff for Rate Schedule TS re-
flects a charge of $0.502.per I<W for distribution service. According to AK Steel, the dis-
tribution rate for Rate Schedule TS should be $0 (AK Steel Ex. 13 at 9).

AK Steel contends that in the 1992 cost-of-service study there were 34 customers
taking service on Rate Schedule TS. Those customers were assigned $15,746 of net dis-
tribution plant costs, exclusively associated with meters. No such equipment (other
than $I5,746 of nteters) is required to serve the 34 TS customers. In its unbundling
analysis, CG&E assigned $473;979 to Rate Schedule TS for G&I plant associated with
distribution (Tr. I at 72). The Company assigned $473,979 of G&I plant to support a d'zs-
tribution investment of $15,746 (Tr. I at 73). According to AK Steel, this amounts to
G&I support ratio of 30 times the underlying distribution net planant. AK Steel furthee
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argues that CG&E only' assigned $361,244 of general and intangible plant to the Secon-
dary Distribution Small customer class to support over $27 million in distribution net
plant (Tr. I at 73). The G&I support ratio for this class is .013 ot 13 percent.

AK Steel asserts that similar implausible results are produced in the Company's
analysis of A&G expenses that support distribution costs. In the development of its
unbundled rates in this proceeding, the Company has assigned $485,569 of customer
account expense to rate schedule TS to service 34 tiansmission service customers (Tr. I
at 6-12). At the same time, the Company has assigned $370,077 to the Secondary Distri-
bution Small class to support customer billing for 31,000 customers (Tr. I at 79). AK
Steel argues further that, in CG&E's unbundling analysis, the Company has calculated
that $2,231,007 of property taxes (out of this $62 million total) is associated with distri-
bution property for Rate TS, even though it only has $15,746 of net distribution plant
that is associated with meters. According to witness Baron, the underlying allocation
of costs that is reflected in current bundled rates (from the 1992 cost of service study) is
the appropriate source to functionalize costs for use in unbundling in this proceeding.
AK Steel requests thatCG&E's unbundling and functional cost analysis be rejected.

AK Steel also argues that, should the Commission find that CG&E is entitled to
receive regulatory transition costs, these charges must be allocated on a cost-of-service
basis.

Commjssion Conclusion

CG&E and our staff argue that AK Steel's arguments against the Company's rate
unbundling plan are without merit. After reviewing the arguments, the Commission
agrees. As testified to by Company witness Steffen, CG&E began its rate unbundling
with its current transrriission and distribution revenue requirements which were
computed based upon a functionalization review of the cost-of-service study in
CG&E's la&t rate case, Case No. 92-1464-EL-AIR (CG&E Ex. 12 at 8-9). The revenue re-
quirements were adjusted for the effects of$B3 tax changes. Following the formula set
forth in SB3, CG&E subtracted the transmission component revenue requirement, de-
termined by applying FERC tariff rates pursuant to Section 4928:34(A)(2), Revised Code,
from the combined transmission and distribution revenue requirement, to arrive at
the unbundled distribution component revenue requirement (CG&E Ex. 23 at UNB-6:1
at 11). Company witness Steffen, at hearing, stated that the unbundled costs are a direct
result of following the statutory requirements of SB3 (Tr. I at 75).

We find that the unbundling plan agreed to by the parties to the transition plan
stipulation is reasonable and consistent with Section 4928.34, Revised Code. To adopt
AK Steel's position would result in altering the cost allocations established in the 1992
rate proceeding and shift costs among the different rate classes in a manner not in-
tended by the legislation. Adoption of AK Steel's recommendations could result in
rates for certain classes that may exceed the statutory cap set forth in Section

0 4928.34(A)(6), Revised Code. The evidence of record shows that the unbundling plan
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proposed by the Company follows the intent of Section 4928.34, Revised Code. ln uno
bundling the rates for each customer class, the Company had to follow the require-
ments of SB3, which riot only dictated the unbundled transmission rate to be a FERC
rate, but also necessitated the use of the CG&E 1992 cost-of-service study. Although
certain allocations of costs may appear to be incongruous, we find that CG&E has fol-
lowed the statutory scheme in unbundling its rates. Further, one of the purposes of
this proceeding is to establish unbundled rates based on the already adopted cost-of-
service study, not to alter that study or to determine whether a more appropriate ailo-
cation of costs should be used to unbundle rates. To do so would clearly be inconsis-
tent with the mandate of Section 4928.34(A)(6), Revised Code, wlach requires the un-
bundlIng of tlte rates in effect on the day before the effective date of SB3. We also find
that the transition charges for each class proposed in the stipulation mflect the cost al-
locations from the Company's l.aet rate case and, accordingly, are based on the 1992 cost-
of-service study. Therefore, we find such allocation of regulatory transition costs to be
reasonable.

B:

j'

With regard to the establishment of the USF and EERLF riders, we note the
Commission by entry issued on August 17, 2000 approved a USF rider for CG&E of
$0A002442/kWh effeclive September 1, 2000, and a EERLF rider of $0.00010758/kWh
effecfive January 1, 2001.

After reviewing the testimony and exf5bits submitted by CG&E that support the
proposed unbundled rates, and having considered and rejected the objections and ar40
guments raised by AK Steel, we find that the Company has satisfied the statutory re-
quirements for the unbundling of rates set forth in divisions (A)(1) to (7), (15) of Sec-
tion 4928:34, Revised Code.

C. 'rr nsitioa n Revenues

Section 492834 (A)(12), Revised Code, requires that the transition revenues
authorized under Sections 492831 to 4928.40, Revised Code, must be the allowable
transition costs of the Company pursuant to Section 4928:39, Revised Code, and that
the transition charges for customer classes and rate schedules axe the charges under
Section 4928.40, Revised Code. Section 4928.39, Revised Code, requires the Commis-
sion to determine the total allowable amount of the Company's transition costs to be
received by the Company as transition revenues. Such transition costs must meet the
foilowing criteria:

(1) The costs were prudently incurred.

(2) The costs are legitimate, net, verifiable, and directly assigna-
ble or allocableto retail electric generation service provided
to electric consumers in this state.

(3) The costs are unrecoverable in a competitive market. ®
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(4) The utility would otherwise be entitled an opportunity to
recover the costs.

Section 4928.40(A), Revised Code, provides, among other things, that a company
may create additional regulatory assets, with notice and an opportunity to be heard
through an evidentiary hearing, as long as the company does not increase the level of
regulatory transition charges,above those contained in the company's existing rates.

CG&E's request for transition cost recovery in its original transition plan filing
totaled $1.518 billion, including carrying charges of $311 million, and deferral and re-
covery of $280 million of transition implementation costs, including carrying charges,
until its next distribution rate case (CG&E Ex. 65 at Ex. WPLJP-8a). CG&E's request in-
cluded $563 million of generation plant transition costs (CG&E Ex.13 at 12). Further-
more, CGSrR sought the right to modify its request for transition revenues for the costs
of power purchased to provide reliable service.

According to CG&E, the stipulations significantly modify and reduce CG&E's re-
quest for transition cost recovery to $884 million plus carrying costs and purchased
power deferrals necessary to maintain an adequate operating reserve margin (CG&E
Ex. 77 aY4-5, Ex. LJP-R-1, Ex. hJP-R-2). The transition plan stipulation provides CG&E

^ with no GTC recovery and places the electricity market price risk entirely on CG&E.
The stipuiations do provide CG&E recovery of previously approved regulatory assets
totalhtg $401 million and new regulatory assets totaling at least $483 million (CG&E Ex.
60 at 6-7; CG&E Ex. 50 at Ex. JPS-8UP-5; and CG&E Ex. 77 at Ex. LJP-R-2).

CG&E states that the difference between CG&E's original request for $364 mil-
lion of previously approved regulatory assets and the request, as modified by the stipu-
lations, of $401 million is broken down as follows: $26,571 for grossed-up carrying
charges recommended by staff in its Staff Report; an adjustment of $1,548,386 for regu-
latory liabilities for three percent and four percent investment tax credit related to gen-
eration; an adjustment to the Statement of Financial Accounts Standards (SFAS) 109
balance of $27,299,428 to properiy reflect IRS normalization rules; an adjustment to re-
store the regulatory asset balance previously reduced by CG&E due to staff's recom-
mendation F-9 on page 30 of the Staff Report for franchise and municipal taxes; and an
update from estimated to December 31, 1999 year end balances (CG&E Ex. 50 at 43114,
and Ex. )PS-SUP-5).

The new regulatory assets requested include the $115 million, before carrying
costs, of transition implementation costs for which CG&E origirtally sought deferral,
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and deferral of the shopping incentive, Oldo excise tax overlap, and purchased power
! costs7 (CG&E Ex. 12 at JPS-5; CG&E Eic. 60 at 6-7, and CG&E Ex. 77 at 3-5, LJP-R-1).

Set forth below are the issues and objections raised by AK Steel and Shell to the
establishment of regulatory transition charges and the recovery of transition revenues
as proposed by the parties to the transition plan stipulation.

1. Str nded Generatjon Benefits

AK Steel argues that, wltile CG&E has withdrawn its claim for GTC and now
claims only RTC costs, an analysis of the generation costs shows that CG&E has
stranded generation benefits which must be "netted" against any RTC claimed by the
CG&E. AK Steel argues that stranded benefits occur when unregulated market prices
will be so high as to provide excessive returns on the investments made under regula-
tion. According to the testimony of AK Steel witness Falkenberg, these stranded bene-
fits amount to $957 million (AK Steel Ex. 15 at 64). Mr. Falkenberg testified that when
only three mistakes in.the CG&E study were corrected, the Company had stranded
generation benefits (Id. at 49).

Mr. Falkenberg aLso took Issue with CG&E's market price model used to deter-
mine the value of generation assets. Mr. Falkenberg developed an independent mar-
ket price and stranded cost forecast that was substantially different fmm that developed
by CG&E witness Pifer. Mr. Falkenberg testified that only three variables are key in thv
determination of market price forecasts. They are: (1) fuel prices; (2) cost of new capac-
ity; and (3) reserve margins (Id. at 10). Mr. Falkenberg testified that recent natural gas
prices from futures contracts and current trading illustrates that gas prices used in
CG&E forecast are simply too low.

With regard to forecasting cost and performance of new merchant plants, Mr.
Falkenberg pointed out that Dr. Pifer's study erred in its computation of the real fixed
charge rate, the variable that detetmines the annual cost of ownership of new plants,
and has a direct impact on market prices. Mr. Falkenberg contends that Dr. Pifer's fore-
cast understates these costs by 16 percent (AK Steel Ex. 15 at 38). Mr. Falkenberg con-
tends that this mistake alone overstates CG&E's stranded costs by $183 million in Dr.
Pifer's study (Id. at 39).

On the subject of reserve margins, Mr. Falkenberg presented a forecast premised
on a 15 percent reserve margin, a level Mr. Falkenberg considers reasonable and the

7 The $115 miEion of new reguiatory assets includes $3 mx7lion for Transition Pian Case expen.ve, 850,000
for the Commiasial TransiHon Cost Coauultant, $4:6 miEfon for the Coaanisson mandaeed Comumer
Education 1*rogram costs, $65 milFion Ior upgrades to CGdcE's infonnation and customer eervice systems,
$15 miEion of otherwise unrecoverable costsassoctaaed with the MISO, aad$28 rNWon of costs to e^
tablish theE9VG (CG&E Ex. 12 at Ex. Jf'S^i).
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mnsensus of experts' opinions (AK Steel Ex 15). This is in contrast to Dr. Pifer's En-
ergy Only (no reserve margin) market concept. W. Falkenberg argues that Dr. Pifer's
analysis suggests that reliability will be just fine as reserve margins drop to two percent
in the years ahead.

Beyond the market price model, AK Steel argues that CG&E ignores the plants
that, even under its own calculations, have stranded benefits. According to Dr. Pifer's
study, only the Zimmer and Woodsdale combustion turbine generators have stranded
costs. Mr. Falkenberg calculated what he believes to be stranded generation benefits of
$957 million as summarized on AK Steel Ex B. AX Steel argues that Section 4928.39,
Revised Code, requires the transition cost must be "legitimate, ntL verifiable, and di-
rectly assignable or allocable to retail electric generation service." AK Steel contends
that any regulatory transition costs the Commissibn approves would have to be netted
against stranded generation benefits.

Another prQblem with the Company's forecast, according to AK Steel, is that
CG&E witness Speyer uses a carbon tax on coal that he presumes w'ill add more than a
billion dollars in costs to the CG&E generators. Mr. Falkenberg testifies that this as-
sumption is speculative and biased inasmuch as no one knows what the U.S. Senate
will do about global warming, or if the utility industry will even be affected (AK Steel
Ex.15 at 7-8 and 4148). As a result, AK Steel contends that the CG&E study overstates

• stranded costs by $350 million (AK Steel Ex. 15 at 46). AK Steel argues that, if these
mistakes and other biases were corrected, the CG&E study would replicate the results of
Mr. Falkenberg's study that shows the Company has $957 million in stranded benefits
(AK Steel Ex. 8).

Shell supports AK Steel's arguments regarding stranded generation benefits.
Shell argues in its objection and on brief that the stipulation's approach to transition
costs fails to demonstrate that the amount of stranded eosts recovered (whatever it
might be) is a"net" figure, i.e., the result of considering both losses and gains realized
as a result of transitioning to a competitive market place. Shell disagrees with CG&E's
position that, because S133 does not make reference to transition benefits or negative
transition costs, there is no legal requirement for such an offset. Further, Shell dis-
agrees with CG&E's, position that the word "net" in SE3 does not imply offsetting mar-
ket valuations below book value on some plants with market valuations above book
value on others. Shell argues that the testiniony of Mr. Falkenberg illustrates that, far
from having stranded generation costs, the market value of CG&E's generation portfo-
lio substantially exceeds its book value, thereby providing the utility a market pre-
mium. Shell argues that the stipulation fails to satisfy one of the statute's fundamen-
tal criteria for transition cost approval, provides a potential windfall to CG&E in the
form of generation.premiums and inflated transition cost recoveries, and dramatically
disadvantages ratepayers.

a
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Shell also argues that the stipulation, if approved, would deny ratepayers a share Is
of the market premium associated with generation assets. According to Shell, these
generation assets have a book value of approximately $1.59 billion (Shell Brief at 39).
Shell contends that, if CG&E transferred these assets to an EWG, it would substantially
harm ratepayers by denying them any share of the market premium assodated with

1 this portfolio of generation assets. Shell argues that in originally valuing its genera-
tion assets for GTC purposes, CG&E relied on unrealistically low projections of future

i. wholesaIe power market prices whfch is the most significant factor in valuing genera-
tion assets. Shell states that, from a review of Company Ex. 33, Ex. HWP-2, i of 1, the
firm power price assumed in 2001 by CG&E's analysis contrasts sharply with CG&E's
own recent purcltase power costs of $0.0297 in 1998 and $0.0334 in 1999. Shell believes
that a wholesale market price substantially higher than that utilized by CG&E is
needed to adequately value the utility's generation portfolio. Shell submits that by
simply employing a wholesale market price projection more in keeping with CG&E's
own actual recent experience in wholesale power markets would greatly reduce, if not
eliminate completely, the, supposedly uneconomic generation costs identified by
CG&E's, anaXysis. Shell also contends that CG&E's analysis contains several other du-
bious assumptions that, when corrected, produce even larger stranded benefits. For
example, CG&E discounts the projected earnings streams for its generating plants us-
ing a 13.63 percent eqttity cost and a capital structure comprised of 49 percent equity and
51 percent debt. Another questionable assumption, according to Shell, concerns the
retirement dates for the Beckjord, Conesville, Stuart, and Zimmer generating plants.
CG&E owns each of these plants in partnership with American Electric Power's (AEP)`
subsidiary, Columbus Southern Power Company. CC&E has assumed much earlier
retirement dates than those that were assumed by AEP's Transition Plan filing (Case
Nos. 99-1729-EL-EETT' and 99-1730-EI. ETf').

CG&E disputes the finding of Mr. Falkenberg and disagrees with the arguments
raised by AK Steel and Shell. CG&E oontends that Mr. Falkenberg's future fuel price
assumptions lack reliability. CG&E argues the single most significant variable in the
forecast is future natural gas prices. CG&E states that low prioe gas forecasts tend to in-
crease the calculated stranded costs, while high price gas forecasts tend to decrease
stranded costs.

CG&E states that Mr: Falkenberg relies upon the Energy Information Agency's
(EIA) Annual Energy Outlook, 2000 (AEO 2000) forecast as his sole source of fuel price
information. CG&E argues that there are several other more credible fuel forecasts.
Each of the other forecasts project lower future fuel prices than AEO 2000. CG&E also
contends that Mr. Falkenberg did nothing to compare AEO 2000 to the other various
forecasts that are credible, or even to evaluate the historical accuracy of any of these
forecasts (Tr. IV at 149,156). AdditionaIIy, both AEO 2000 and AEO 1999 demonstrate
that EIA's forecasts tend to be considerably higher than other fuel forecasts that Mr.
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Falkenberg himself concedes are credible (Id. at 150-154, CG&E Ex. 73 at 99). EIA's aver-
age forecast price at the weUhead demonstrated an average absolute percentage forecast
error of 72.2% (Tr. IV at 160-164; and CG&E Ex. 67 at 81, 84,90).

CG&E argues that Mr. Falkenberg's market structure assumption is equally bi-
ased, and ignores the laws of economics altogether. As an economist, Dr. Pifer as-
sumed that market forces, the laws of supply and demand, will ultimately determine
the price at which electricity will be sold in the future, and that this price will reflect
whatever reserve capacity ntarket participants are willing to pay, Mr. Falkenberg,
however, opines that these economic market forces should be ignored, and instead as-
serts that a 15 percent reserve margin must be factored into the market structure analy-
sis. CG&E argues that the effect of Mr. Falkenberg's 15 percent reserve requirement as-
sumption is that prices, and thus utility income, are assumed to be higher than the
economic laws of supply and demand would otherwise dictate (Tr. IV at 178).

CG&E asserts that Mr. Falkenberg did not evaluate the risk of future environ-
mental regulation as it relates to the patential increased costs of NOx, S02, PM 2.5, or
Mercury regulations. Mr. Falkenberg evaluated only the risk of future tightened C02
restriction resulting from implementation of the Kyoto protocols currently under con-
sideration by the U.S. Senate to reduce greenhouse gases (Id: at 127-129, 168). CG&E
contends that Mr. Falkenlierg has assumed that no increased environmental regula-

^ tion, of any sort, is likely, despite his failure to evaluate what these other environ-
mental regulations might be. CG&E also notes that Mr. Falkenberg himself concedes
that, by comparison to EIA, Mr. Speyer's use of a $10 per ton figure is conservative.
CG&E argues that Mr. Falkenberg's testimony regarding the existence and amount of
stranded costs, or stranded benefits, is simply not credible and should be ignored.

With regard to the issne of netting of market premiums against transition costs
raised by Shell and AK Steel, CG&E argues that SB3 provides it an opportunity to re-
cover its revenue requirement through the transition charge from customers that
choose to switch electric suppliers and that the netting recommendation contradicts
the ratemaking statutes in effect and newly created S&3. Under the framework of these
laws, unbundled rates plus transition charges must give CG&E the same opportunity
to collect its revenue requirement as CG&E has under its current bundled rates. CGBrE
argues that, by basing its transition charge on the net market value of all of CG&E gen-
eration assets as proposed by AK Steel and Shell, the Commission would be denying
CG&E an opportunity to collect its revenue requirement assodated with the Commis-
sion approved book value of assets from CG&E's last rate case and with previously ap-
proved regulatory assets. CG&E also contends that, although it is not requesting to re-
cover any CTC as part of the stipulation, that amount was fully netted (CG&E Ex. 22 at
HWP-5 at 6; CG&E Ex. 13 at LJP-1; and CG&E Ex. 50 at JP6-SUP-6).

• After considering the arguments raised above, the Commission comes to the
conclusion that CC&E has put forth sufficient evidence to support its argument that
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there are no stranded generation. benefits that should offset the regulatory transition*
costproposed by the stipulations. The Commission finds that Dr. Pifer's market fore-
cast for electric power and future fuel price forecasts is reasonable. Dr. Pifer based his
future fuel prices on a broader based analysis than that used by Mr. Falkenberg and,
therefore, should have a greater degree of ireliabi)ity. Further, the record shows that
the EIA has had problems with accurately forecasting coal and natural gas prices used
in its Annual Energy Outlook. We also believe Dr. Pifer's market structure assump-
tions are reasonable. Dr. Pifer assumed that market forces, the laws of supply and de-
mand, will uli5mately determine the price at which electricity will be sold in the fu-
ture, and that this price will reflect whatever reserve capacity for which market partici-
pants are willing to pay. The use of a 15 percent reserve margin used by W. Falken-
berg is unMely to hold true in a competitive market. We further find that changes in
environmental regulation that could occur may have an affect on market forecasts and
should appropriately be considered as Mr. Speyer has done. From the evidence pre-
sented, Mr. Speyer's estimated costs of environmental compliance is conservative and
not unreasonable.

With regard to the issue of "netting" stranded generation benefits, believed to
exist by AK Steel and Shell, with stranded regulatory costs, the Commission finds that
the stipulation provides an equitable resolution of this matter. The Company has
agreed to forego asserting a claim for stranded generation costs that they calculate on
brief to be approximately be $470 mi119on on a netted basis (CG&E Reply Brief at 92^
CG&E Ex. 22 at T-IWP-5 atb; CG&E Ex. 13 at LJP-1 at footnote 3; and CG&E Ex 50 at Jp
SUI'-6), Further, the parties to the stipulation have agreed, based on all the terms and
conditions that are set forth in the stipulation, that there is no further netting or ad-
justmei<ts of any kind to CG&E's transition cost recovery that are necessary (CG&E Ex.
60 at 7). Additionally as discussed above, the Commission does not agree with Mr.
Falkenberg's stranded benefit analysis and; therefore, cannot find that there are
stranded beriefns that exceed the amount of the GTC that CG&E has agreed to forego
recovery of as part df the stipulation. Based upon the above finding, the Commission
finds that there are no stranded generation benefits that should offset the regalatory
transition cost proposed by the transition plan stipulation.

2. AYiw ' g Rggylqx,_IXAssets

AK Steel takes exceptions with a number of accounting treatments used by
CG&E in calculating its existing regulatory assets to be recovered in its RTC. AK Steel
argues that the Company mischaracterized the accumulated deferred income taxes
(ADM as a component of the GTC rather than the RTC. According to AK Steel wit-
ness KoIten, the ADIT is a regulatory liabil.ity that should be subtracted from regulatory
assets and provided to ratepayers through a reduced RTC rather than the CTC (AK
Steel Ex. 14 at 21). Mr. Kollen also states that the FERC Uniform System of Accounts
classifies ADIT as a"Deferred Credit," not as "Utility Plant" and, therefore, CG&E ac-
counting is not consistent with the FERC accounting standards. AK Steel argues tha0
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the Commission should recognize the Company's AD1T associated with all its generat-
ing units as a regulatory liability and reduce the Company's regulatory asset transition
cost claim to be recovered tluough the RTC, regardless of whether the Commission ac-
cepts or rejects the stipulation.

AK Steel also argues that the SFAS 109 regulatory tax assets and liabilities must
be stated on a net present value basis because there are no carrying costs associated with
these future taxes under existing cost-based regulation (AK Steel Ex. 14 at 25). Further,
AK Steel takes issue with the Company's proposal to include in the distribution com-
ponent of unbundled rates a hypothetical SFAS 109 regulatory asset for municipal and
franchise tax temporary differences the Company projects will exist in 2002. AK Steel
argues that the Company has acknowledged that it will not record and is not required
to record such a regulatory asset at December 31, 7000 (AK Steel Fx.14 at 25-26). Thus,
according to AK Steel, it would be absurd to allow the Company to create a hypotheti-
cal SFAS 109 regulatory asset at December 31, 2000, that will not exist at that date and
then to recover this hypothetical cost from ratepayers in the distribution component of
unbundled rates.

AK Steel also disagrees with the Company's excess deferred income tax (EDIT)
and the related SFAS 109 tax benefits. The Company has removed the entirety of the
EDIT tax benefits from the ADIT compoitent of its net book value computations;

^ thereby increasing its generation transition costs claims. AK Steel argues that the EDIT
amounts represent taxes prepaid by ratepayers at tax rates higher than they are cur-
rently. Historically, these $DIT pxepaid taxes benefits were amortized back to ratepay-
ers over the remaining lives of the underlying assets. The Company removed EDIT
benefits of$11.378 million (AK$teel Ex. 14 at 28). In addition, AK Steel argues that the
removal of the EDIT regulatory liability from the ADTT utiiized by the Company in its
SPAS 109 regulatory asset computations improperly increased the Company's SFAS
109 regulatory asset transition cost claim by $19.186 million on a nominal dollar basis,
or $8.068 million on a net present value basis (AK Steel Ex. 14 at 28). AK Steel con-
tends that the EDIT and the related SFAS 109 tax benefits belong to ratepayers pursuant
to existing cost-based regulation (AK Steel Ex. 14 at 29 and Tr. VI at 33-34). According to
AK Steel, the Comnussion should reject the Company's attempt to unilaterally appro-
priate these regulatory liabilities in order to increase its claimed regulatory asset transi-
tion costs. •

Similar to the EDTT, AK Steel argues that the Company failed to reduce its regu-
latory or generation transition cost claims by the net present value of its investment
tax credit (ITC) amounts. AK Steel argues that the ITC and the related SpAS 109 tax
benefits belong to ratepayers pursuant to existing cost-based regulation (AK Steel Ex. 14
at 35 and Tr. VI at 33-34). AK Steel requests the Commission reject the Company's at-
tempt to unilaterally appropriate these regulatory liabilities in order to increase its
claimed regulatory asset transition costs.
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AK Steel also argues that there will be no normalization violation if the Com-
ntission provides the ADIT, EDIT, 1TC, and related SFAS 109 regulatory liability tax
benefitis to ratepayers through the RTC. Mr. Kollen stated that the normalization re-
quirements of the Tntem.al Revenue Code of 1986, as further described in the IRS regu-
lations and as further interpreted for specific taxpayers in the IRS Private Letter Rul-

j ings, provide that there is no normalization violation if such ADIT benefits are pro-
j. vided to ratepayers no more rapidly than the time period over which the underlying
C costs are recovered through regulated rates. All transition costs allowed by the Com-

mission in this proceeding will be recovered in ten years or less which is more than
the recovery of generation transition costs of five years or less under a GTC.

Lastly, AK Steel requests that, if the Company sells its generating assets, then the
related SFAS 109 amounts will be reversed (eliminated) from the balance sheet, with
no gain or loss recognized. Thus, the unamortized SFAS 109 regulatory asset transi-
tion cost balance as of the date of the sale should be removed from the RTC. The
Commission should establish this treatment in its order in this proceeding in order to
assure that ratepayera are not penalized in the event of a sale of the generating assets
(AK Steel Ez.14 at 18-19).

Cfi&E witness Mr. Hrnszko disagrees with Mr. Koilen's characterization of the
ADTf. Mr. Hriszko testified thit the IRS views ADIT as an interest-free loan from the
federal government (CG&E Ex. 76 at 3). Similarly, W. Kollen's treatment of EDIT bal-
ances in the Company's SFAS 109 computation cannot be justified according to CG&E.o
Congress established spe df ic rules conceming how the benefits of EDIT were to be
shared between ratepayers and shareholders. CG&E argues that these rules would be
violaeed by the treatment that Mr. Ko)len proposes (fd. at 8). Mr. Hriszko states in his
rebuttal testimony, that the adjustments that Mr. Kollen proposes violate the tax nor-
malization rules. The XRS has ruled that, where the cost of property is no longer in-
cluded in the caiculation of cost of service for ratemaking purposes, the inclusion of
tax benefits from such property is a violation of the tax normalization rules (CG&E Ex.
71 at 31). CG&E believes. it is dear that the Olilo General Assembly has directed this
Comnnission to resolve deregula4on issues now so that deregulation of the generation
market occur within Ohio no later than January 1, 2001. Thus, according to CG&S, the
Ohio General Assembly clearly contemplated that the current IRS position regarding
tax tieatments of these items would control, and that CG&E would necessarily set its
regulatory asset balances recognizing the existing position of the IRS.

CG&E disagrees with W. Kollen's treatment of SFAS 109 regulatory asset for
municipal and franchise tax temporary differences. CG&E argues that Section 4928.34
(A)(6), Revised Code, expressly allows the Company to recover costs associated with
statutory tax changes and that it is following the recommendation for collection of
such assets set forth in the Staff Report.

®
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The Commission finds that $401.4 million for jurisdictional regulatory assets
quantified by CG&E witness Steffen is reasonable and based upon the Staff Report ad-
justments to the Company's original transition plan filing (CG&E Ex. 50 at JPS-SUP-5 at
1). We find that the tax-related adjustments to these regulatory assets proposed by AK
Steel witness Kollen would not be in keeping with the tax normalization rules estab-
lished by the IRS. As Mr. Hriszko testified, Mr. Kollen's proposal would decouple tax
attributes from the assets that generated the tax attributes, namely generation plants.
By offsetting these tax attributes against regulatory assets, a pattern would be estab-
lished that would return these tax attrfbutes to the ratepayer over a period of time that
is different than the period of time over which the tax attributes would normally re-
verse (CG&E Ex. 76 at 2). Accordingly, we will not adopt the adjustments to the RTC
proposed by Mr. Kollen above, The Commission has already approved $401 million of

0

CG&E's regulatory assets and therefore, found that amount prudent. The testimony of
CG&E witnesses Steffen and Pefley support findings that such transition costs were
prudently incurred; legitimate, net, verifiable, and directly assignable or allocable to re-
tail electric generation servtce; are unrecoverable in a competitive ntarket, and that the
utility would otherwise be entitled an opportunity to recover the costs.

3. G& aF' R qnes to Defer and Recover Certain Costs as R eula orrv,
Agaet

The parties to the transition plan stipulation have requested accounting author-
ity to create the necessary regulatory assets, defer the costs of those assets, and recover
them through an RTC. Such costs are associated with purchased power, litigation of
this proceeding, establishing an EWG, and shopping fncentives, among others. AK
Steel contends that many of the items in the stipulation that CG&E seeks to have ac-
counting authority to defer and recover as regulatory assets do not meet the criteria es-
tablished for transition costs under Section 4928.39, Revised Code, as discussed above.
Set forth below are the objections raised by AK Steel and Shell, the responses to those
objections, and the Commission's findings.

9bjestions of AjC Steel and Shell

One of the costs which CG&E is asking to be deferred as a transition cost is pur-
chased power costs sufficient to maintain an adequate operating reserve margin as de-
termined by CG&E, AK Steel argues that CG&E does not show anywhere in its transi-
tion plan filing or stipulation the amount of money claimed, forecasted, or desired for
purchased power. AK Steel also argues that, since the 1999 fuel and purchased power
costs, including the summer 1999 price spikes, are already being recovered in the EFC, a
separate deferral of purchased power costs clearly would be a double and improper re-
covery. AK Steel witness Baron testified that there is no basis to determine that these
costs are prudently incurred. Neither are these purchased power costs directly assigna-
ble or allocable to retail electric generation service provided to electric consumers who
shop. Under the stipulation, deferred purchased power expenses will be charged to all
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ratepayers through the RTC, both those who shop and those who remain CG&E cus-
tomers. AK Steel witness Baron believes that, under traditional standard ratemaking
methodologies, shopping customers who do not impose any purchased power ex-
penses on CG&E should not be assigned these costs, contrary to the stipulation.

AK Steel next takes issue with CG&E's proposals to pay $1.5 million in litigation
reimbursement to be shared, and agreed upon, by, and among, active intervenor signa-
tory parties to the stipulation. The intervenors are given voting rights to be used to
disburse the money with agreement of 75 percent of the active parties constituting a
binding vote as to reimbursement AK Steel argues that this proposal is inappropriate
and illegal and does not comply with Section 4928.39, Revised Code. AK Steel further
aasetts that the costs are not prudently incurred, because the Company is not obligated
or required in any case to pay the legal fees of its opponents but only its own legal fees.
AK Steel knows of no past precedent to allow a public utility to pass on to its ratepayers
the legal costs of intervenors.

AK Steel's third issue mncems the deferral and recovery of $28 million associ-
ated with CG&E's plan to sell off all its generating units to an affiliated E4VG. The costs
are for start up and debt fmancing and refl7tancing (Tr. I at 52). AK Steel witneas Kol-
len testified that these costs are discretionary and are not required by S63. Thus, the
costs cannot be considered just and reasonable transition costs as a threshold matter.
Further, Mr. Kollen contends that the costs to establish an EWG are not directly assig-
nable or allocable to retail electric generation service inasmuch as it is not a retail serv-
ice (AK Steel Ex. 13 at 36). AK Steel further argues that CG&E may not incur most of
these costs if CC&E is able to release the generation assets from its ex?sting first mort-
gage obligations without having to redeem the first mortgage bonds. AK Steel claims
that this would save the Company $22.5 million dollars of the $28 million dollars re-
quested for EWG tsansaclion costs (Tr. III at 40).

AK Steel's fitral issue in this area concerns the overstatement of deferred shop-
ping incentive transition costs and its affect on the determinarion of whether the
Company will over recover transition cost over the next ten years. AK Steel disputes
CGBcE 's quantification of the level of transition revenues and transition costs that
would be recovered as result of the stipulation. CG&E submitted the testimony of wit-
ness Pefley to show the level of transition costs that the Company will actually recover
as a result of the stipulation (CG&E Ex. 77, LJP-R-2). Based on this analysis, the Com-
pany claims that it will under-recover approximately $153 million through the year
2010 under the Stipulation (Tr. VI at 2). Among the costs included in the Company's
analysis are the amounts for regulatory assets claimed by CG&E in its original filing
and supplemental filings ($401.4 million), as well as $115.6 miIlion of implementation
costs, $345 million of Ohio excise tax overlap, and shopping incentives of $333 mil-
lion.
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^ AK Steel witness Baron developed an analysis that estimates the level of RTC
revenue recovery on a present-value basis. Mr. Baron calculated that the Company
will recovet RTC revenues of $651,257,591 on a present-value basis if the stipulation is
approved and implemented by the Commission (AK Steel Ex. 13 at 67). This $651 mil-
lion revenue amount far exceeds the regulatory assets that the Company has claimed
in its filing ($401 million) or the regulatory assets that AK Steel witness Kollen has de-
veloped for CG&E ($12 million) (AK Steel Ex. 13 at 67).

AK. Steel argues that, of all the costs included in the Company's analysis that it
relies on to support the stipulation, the $333 million of shopping incentives is the
most unreasonable. AK Steel defines a shopping credit as the additional amount of
payment necessary to induce a customer to leave the incumbent utility (CG&E) and
use an alteraative supplier. AK Steel argues that the Company uses this exaggerated
shopping incentive quantification to argue that the stipulation produces transition
revenues that are lower than its claimed transition costs. AK Steel argues that CG&E
has calculated shopping incentives for the first 20 percent of customers in each cus-
tomer class based on a comparison of the shopping credits paid to such customers and
the Company's estimated market price, as developed by CG&E's witness Pifer.

AK Steel argues that when the shopping incentive quantification used by CG&E
is corrected to reflect the actual shopping incentives provided to the first 20 percent of

. each customer class, the Company's analysis falls apart. Mr. Baron developed the
shopping incentives using the difference between the RTC that aIl customers will pay
and the RTC net of shopping incentives that is offered to the first 20 percent of each
rate class. AK Steel argues that using this interpretation of the shopping incentive
produces a shopping incentive cost to CG&E of $135.8 million, instead of the Com-
pany's $333 nullion amount. When this value is substituted into Ms. Pefley's analysis
of transition costs, it shows that CG&E will actually overrecover $425.7 million by the
end of the ten-year transition period (AK Steel Ex. 20). Shell supports AK Steel's posi-
tion the shopping incentive-related transition costs are overstated. Due to unrealisti-
cally low average energy prices used in the Company's calculations, Shell argues that
shopping incentive-related transition costs are inflated.

Shell also takes the position that the new regulatory assets have yet to be in-
curred and, therefore, were not prudently incurred as required by SB3. Shell also be-
lieves that SB3 leads to the inescapable conclusion that the regulatory asset portion of
the RTC charge must reflect only CG&E's previously approved regulatory assets, and
that newly approved regulatory assets must be recovered within the parameters of that
RTC charge. Because the stipulation would premise its RTC charge on both existing
and new regulatory assets, Shell be6eves it violates 5B3.

Shell also argues that the stipulation's request for new regulatory assets fails to
^ satisfy SB3 in several additional respects. The proposed new regulatory assets for pur-

chased power costs, payment of other parties' litigation costs, and the effects of any
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shopping incentive simply do not fall within the parameters of "regulatory assets" ase
defined by SB3. If anything, many of these costs, such as EWG set-up costs ($28 mil-
lion) MfSO costs ($15 million) and System & Business Processes ($65 million) con-
tained in the transition implementation costs, and future purchased power costs repre-
sent the type of "going forward" costs related to the future conduct of CG&E's business
that regulatory agencies consistently have refused to include in stranded cost calcula-
tions.

CC&f'y'utd Bta-ffResvonses

CG&E argues that it will incur costs associated with purchasing power to main-
tain an adequate reserve margin as it meets the needs of its customers who take service
under CG&E's standard offer service. These costs are directly assigaable to retail elec-
tric generating service. Because the mechanism to recover these costs, the RTC, is fixed
by the stipulation, CG&E will have the inceritive to prudently manage these costs.
Additionally, these costs will be recorded on the Company's books and will be verifi-
able by the Commission. CG&E further argues that; since these costs will be incurred
to provide regulated generation service under fiiced rates, there is clearly no possible
recovery through the market.

With regard to litigation costs, CG&E's argues that the limited payment of these
expenses is prudent inasmuch as the Company would have spent far more on its own
if the case was fully litigated. CG&E believes that, given the number of parties andO
witnesses, the $1.5 miIlion is not an urixeasonable sum of money nor improper to
provide as part of a settlement offer. CG&E notes that the Commission will have ac-
cess to the company's books and records to verify that CG&E has incurred these ex-
penses.

CG&E also disagrees with AK Steel's EWG arguments. The Company argues
that these costs are appropriately recovered under Section 4928.39, Revised Code.
CG&E views these cost as the most pragmatic and economical way to comply with the
Corporate Separation Plan required by Section 4928.17, Revised Code. CG&E states that
it will take aR measures to minimdze costs of the transfer and the amount proposed to
be recover represents the expected costs to accomplish this task (CG&E Ex. 39 at Ex. L]P-
SUp-1, 3 and 5). CG&E states that it will record and defer the aehral costs incurred, and
make its books and records available the Commission for review.

CGdiE asserts that Mr. Baron has mtscharacterized the shopping incentive and
the associated cost. W. Baron calculates the cost to be the difference between the shop-
ping credit that CG&E proposes to the first 20 percent of customers who switch and the
shopping credit offered to the remaining 80 percent of customers (Tr. VI at 72). This
computation reflects the cost that CG&E will incur to induce 20 percent of its custom-
ers to switch. CG&E disagrees with this analysis. CG&E believes that customers will be
induced to switch only if they can obtain real savings or value. The measure of thi*
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value, or inducement, will be the difference between the amount the customer is cred-
ited by CG&E for not taking generation from CG&E, and the amount the customer
must pay to an alternative supplier for retail generation. According to Ms. Pefley, the
inducement, or incentive to shop, is simply the difference between CG&E's shopping
credit and the market price (CG&E Ex. 77 at Ex..No. L)P-R-2 at 4-5).

The staff supports the arguments made by CG&E regarding the deferral and re-
covery of regulatory transifion costs. Because CG&E has agreed to a fixed RTC rider
rate, it bears a risk of never recovering a certain portion of the deferrals based upon fu-
ture, unknown, and presently unknowable market conditions. Mr. Baron's concexn, of
aiiowing CG&E to "defer purchase power costs sufficient to maintain an adequate op-
erating reserve margin," " is more an acaderruc difference than a real issue according to
staff. The stipulation does not provide any separate rate recovery of the accounting de-
ferrals but merely provides accounting flexibility to the Company. Itdoes not reduce
the Company's risk of recovery, nor guarantee it a fixed and excessive stream of reve-
nue. The staff notes that CG&E has waived the right to seek any rate recovery of any
costs deferred pursuant to such accounting authority that are not recovered through
the RTC (CG&E Ex. 60 at 6).

Staff further points out that, in Section 4928.40(b)(2), Revised Code, satisfactory
shopping incentive results are referred to as one cause for the Commission to consider

^ ending the MDP. Staff contends that the transition charges shall be structured to pro-
vide shopping incentives to customers sufficient to encourage the development of ef-
fective competition in the supply of retaii electric generation service (Section 4928.40y
Revised Code). Staff believes that CG&E's deferral and recovery of reasonable shop-
ping incentives provides the room for competing marketers to enter and create a vi-
able and competitive market.

The staff also believes that the establishment of a EWG is a reasonable method
both of ensuring corporaee separation and of compensating CG&E for their compliance
with Section 4928.17(A), Revised Code.

Commission Conelusion

•

The Comnussion finds that the costs of the new regulatory assets discussed
above meet the requirements of Section 4928.39, Revised Code, and can be deferred for
recovery through the RTC. We believe the record demonstrates that the costs subject
to recovery are prudently incurred, are directly assignable to retail electric generation
service provided to electric customers in this state, not recoverable in a competitive
market, and would otherwise have been recoverable. Inasmuch as purchased. power
costs will be incurred to provide regulated generation service under fixed rates, it is
reasonable to recover future costs of purchased power through the RTC. Further, we
beiieve the Company would have spent far more on litigation if it had to fully litigate
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the case. The payment of other parties' legal costs under terms of this stipulation, al-
though unique, is not unreasonable taking into account the full parameters of this
aase.

With respect to the recovery of EWG transition costs, the Commission finds that
these costs are attributable to electric restructuring and the provision of retail electric
generation service. We believe Mr. Kollen takes a too restrictive position regarding
this requirement. We further find that the Company has adequately supported its pro-
jected costs of transferring its generation assets through the testimony of witness Pefley
(CG&E Ex. 39).

Regarding the issue of the cost of shopping credits, SB3 penrtits the Commission
to authorize shopping incentives in order to induce at least 20 percent of customers in
each customer class to shop (Section 4925.40(A), Revised Code). The Company has pro-
jected the cost to be $333 million as opposed to $135.8 million calculated by W. Baron.
The stipulation provides CGBiE the accounting authority to create the necessary regula-
tory assets and defer and recover defeirals or adjustments to the amortization sched-
ules to reflect the effect of any shopping incentives (CG&E Ex. 60 at 6). The Company
argues the measure of tltis value, or inducement, will be the difference between the
amount the customer is credited by CG&E for not taking generation from CG&E, and
the amount the customer must pay to an alternative supplier for retail generation.
According to Ms. Pefley, the inducemen't, or incentive to shop, is simply the difference
betweertCG&E's shopping credit and the market ptice, The Commission finds this ap=0
proach to arrive at the amount of defetred costs is reasonable and in keeping with the
stipulation. The stipulation addresses the effects of any shopping incentives, not just
those related to the first 20 percent of customers that switch. We fu;ther note, as
pointed out by our staff,. that the stipulatlon does not provide any separate rate recov-
ery of the accounting deferrals but merely provides accounting flexibility to the Com-
pany. It does not reduce CG&E's risk of recovery, nor guarantee it a fixed and excessive
stream of revenue. Accordingly, we are not persuaded by the arguments raised by AK
Steel and Shell on this issue.

The Commission would also like to note that, inasmuch as the transition plan
stipulation is a compromise involving a balancing of competing positions and does
not necessarily reflect the views which one or more of the parties to the stipulation
would have taken if these issues had been fully Iftigated, our approval of these new
regulatory assets does not necessary reflect what the Commission's position would
have been had not the issue been part of an all encompassing stipulation. Accotdingly,
our decision to accept the cueation and accounting treatment of the new regulatory as-
sets creates no precedent for any other transition plan proceeding. We further note
that, although the stipulation provides for the opportunity to recover the cost of vari-
ous newly created regulatory assets, CG&E 's analysis shows that at the end of 2010 the
unrecovered balance of generation-related regulatory assets is projected to be approxi-
mately $153 rnillion (CG&E Ex. 77 at LJP-R-2 at 1). The recovery mechanism for thesI*
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costs provides protection to consumers and supports the reasonableness of approving
the creation of these new regulatory assets.

4. Transition Costs Compliance with Statutorv&q uir mentc

Shell argues that the stipulation's treatment of regulatory transition costs vio-
lates SB3 in a variety of fundamental respects. Shell states that the Commission must
determine the total allowable amount of the transition costs of the utility to be re-
ceived as transition revenues and that these costs must meet the standards of Section
4928.39 (A) through (D), Revised Code. Shell contends that the stipulation's treatment
of transition costs violates each of the foregoing statutory provisions.

Shell contends that nowhere does the stipulation purport to identify the maxi-
mum level of transition costs authorized for recovery by CC&E. In fact, the stipulation
makes plain that its proposed transition revenue recovery is "not iimited to" the regu-
latory assets it identifies: AK Steel argues that CG&E has faiied to provide (a) the
amount of its transition revenues; (b) the amount of its transition costs; and (c) proof that
itstransition revenues equal its transition oasts.

AK Steel asserts that, under the stipulation, there is no mechanism to track the
RTC revenue recovery and to compare the RTC revenues to the revenue requirement

• of the allowed regulatory asset transition costs. Thus, AK Steel claims that the RTC re-
covery will be excessive because it will not terminate once the Company has recovered
the allowed costs, but rather will extend for the maximum ten-year RTC recovery pe-
riod, eight years for residential customers. AK Steel argues that such a result is incon-
sistent with the statutory requirements. Pursuant to Section 4928.34(12), Revised Code,
AK Steel contends that the Company may not recover more than its allowed transition
costs.

Shell also takes exception to Ms. Pefley's rebuttal testimony which suggests that,
even if purchase power costs are excluded, a $153 million shortfall still exists between
CG&E's RTC revenues under the stipulation and its likely transition costs. Shell ar-
gues that Ms. Pefley's numbers are unreliable, as they rest on inappropriate assump-
tions concerning kWh sales levels, market prices, switching rates, and carrying charges.
All of these inappropriate assumptions serve either to decrease CG&E's RTC revenues
or to increase its RTC costs, thereby producing the revenue "gap" about which Ms. Pe-
fley compiains. Shell contends that, when these erroneous premises are corrected, the
results strongly suggest that, in fact, CG&E would take in far more in RTC revenues
under the stipulation than it would incur in RTC costs.

Shell contends that Ms. Pefley's transition cost figures are still further inflated by
the high carrying charge she imputes. CG&E's cakulations assume an RTC carrying
charge equal to the utility's full authorized pre-tax rate of return of 14.23 percent

• (Company Ex. 77 Ex. LJP-R-2 at I of 5). In light of the non-bypassable, guaranteed na-
ture of RTC colllections, Shell states that CG&E does not face the same level of business
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risk with respect to theu collection as applies to other aspects of its regulated business.
Additionally, Shell claims that other jurisdictions that have considered this matter
have had no difficulty concluding that such transition costs merit a canying charge
€loser to the utility's cost of debt than its overall rate of return.

CG&E argues that the rebuttal testimony of Ms. Pefley demonstrates that the
Company's recovery of transition costs through the RTC will fall $153 miliion short of
the transition costs that CG&E has shown exist (CG&E Ex. 77 at LJP-R-2 at 1). Further,
CG&E points out that the stipulation imposes the risk of a shortfall upon CG&E rather
than ihe consumers. Further, CG&E states that it has used a carrying charge of 14.23
percent because that is the authorized rate of return from its last rate case.

As discussed previously in this order, the Commission finds that existing and
new regulatory assets for which the stipulation requests recovery through the RTC are
reasonable and do not violate the various provisions of SB3. Although not all of the
regulatory transition costs are calculable to the penny at this point in time, Company
witness Pefley has provided a reasonable accounting of what the amounts of transition
cost are or are projected to become. The stipulation does provide CG&E recovery of
previously approved regulatory assets totaling $401 million and new regulatory assets
estimated to total at least $483 million (CG&E Ex. 60 at 6-7; CG&E Ex. 50 at Ex. JPS-SUP-
5; and CG&E Ex. 77 at Ex. LJP-R-2). It is clear from SB3 that the Commission is author-
ized to permit the creation of, or amortization of, additional regulatory assets. There-
fore, we do not buy into the argument the transition regulatory assets must already be
in existence to be prudently incurred (Section 4928.40(A), Revised Code).

Further, Ms Pefley filed rebuttal testimony to support the reasonableness of the
amount of transition costs to be recovered through the RTC. Based on a present value
of RTC revenue of $517 million, calculated using Mr. Baron's methodology and a pre-
tax authorization rate of return, and comparing it to $552 million of transition costs
allowed to be recovered based on the stipulation, not including shopping credit costs,
purchased power costs, and appropriate carrying charges, CG&E demonstrates that it is
not likely that it will over recover all of its regulatory transition costs through the RTC
rider (CGBaE Ex. 77 at 4 and 5).

We also note that the Company is only tntitled to art opportunity to collect its
transition charges apd that there is no precise arithmetic guarantee under Section
4928.34(A)(12), Revised Code. Many factors will come into play in the future that will
determine whether the Company will under- or overrecover all of its approved transi-
tion costs. Consequently, we do not believe that the stipulation is unreasonable or in
violation of Section 4928.34(A)(12), Revised Code, because the. stipulation does not
guarantee that the Company will recover no more than the projected transition costs.
With the considerable number of parties that have agreed to the stipulation, the

•
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Commission can conclude that the recovery of transition costs established by the stipu-
lation is reasonable and will not lead to any significant overrecovery of transition
costs.

D.

is

ansitinn Plan Stin ilation omvliane wi hSectio A 490533. 490
4928.37 and 4928:40 Revised Code

As discussed in our summary of the stipulations, the shopping credits for each
customer class set forth in the stipulation are higher for the first 20 percent of the load
of that customer class that switch to an electric energy marketer. Further, the RTC for
residential customers ende at December 31, 2008, as opposed to December 31, 2010, for
other customers. The stipulation also provides for a h1DP for residential customers of
five years while the ivIDP for other classes could end sooner than five years.

AK Steel contends that these provisions of the stipulation are unreasonable and
in violation of Sections 4905.33 and 4905.35, Revised Code. Section 490535, Revised
Code, provides in relevant part as follows:

(A) No public utility shall make or give any undue or unrea-
sonable preference or advantage to any person, firm, corpo-
ration ... or subject any person, firm, corporation ... to any
undue or unreasonable prejudice.

Section 4905.33, Revised Code, provides in relevant part:

No public utility shall directly or indirectly, or by any spedal rate,
rebate, drawback, or other device or method, charge, demand, col-
lect, or receive from any person, finn, or corporation a greater or
lesser compensation for any services rendered, or to be reindered,
except as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921.,
4923_, and 4925. of the Revised Code, than it charges, demands, col-
lects, or receives from any other person, firm, or corporation for
doing a like and contemporaneous service under substantiai]y the
same circumstances and conditions.

(bi ctionc of AK Se+l and Shell

AK Steel etates that the shopping credit, although nowhere found in SS3, repre-
sents the number, on average, of the cost of power, below which it pays a customer on
the Standard Service Offer (S50) to begin shopping. AK Steel argues that the stipula-
tion's offer of enhanced shopping credits to some customers at the expense of similar
customers in similar circumstances is discriminatory. Further, AK Steel contends that
the effect is far worse as to non-residential customers, because CG&E may cancel the

. MDP and, thus, the availability of the SSO as soon as there exists 20 percent shopping
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by load in a rate class. AK Steel believes that it is to CGBrE's distinct economic advan- 0
tage to cancel the MDP as soon as a class achieves 20 percent load switching even
though the remaining 80 percent lose the safe harbor of the SSO. AK Steel contends
that significant preference or advantage based upon a place in a queue is unreasonable
and unjust and that no rational justification can be found to charge different rates to
the same class of customers based on the ability to get into a Hne f'ust.

AK Steel also argues that CG&E has bestowed upon the residential class benefits
that it has not deemed to confer on the non-residential customers_ While non-
residential customers may be expelled from the SSt7 whenever the first 20 percent of
the customer load of the class switch, the reaidential customers have the security of the
950 until December 31, 2005. AK Steel believes this is a considerable advantage since it
secnres them against the vagaries of the market place for five years regardiess of
whether 20 percent load switching as occurred or not. Furtlier, AK Steel argues that

d d f i ih d d iuce RTC recovery perio or reside.ntial customers is tt e re iscr m natory since
means an underpayment by the residential customers of their share of the RTC.

AK Steel also argues that these provisions concerning shopping credits also vio-
late Sections 492837 and 4928.40, Revised Code, because they permit certain customers
to by-pass the non-bypassable RTC and create a RTC of less than zero for the first 20
percent of residential customers.

Shell also takes issue with the provision of the stipulation that would permio
the Company to end the MDP for non-residential customers prior to December 31,
2005. Specificaliy, Section 5 of the stipulation would grant CG&E the authority to end
the MDP, at its sole option, if (1) 20 percent load switching by ciass has occurred, (2)
CG&E provides notice to the Commission, and (3) CG&E does not have a certified sup-
plier affiliate in its service territory. Shell argues that, because CG&E has indicated it
has no intention of establishing a retail marketing affiliate and thenotice provision is
purely ministerial, CG&E's exercise of this requested discretion would turn on the
level of non-residential customer switching. Shell states that, under SB3, a utility's
application to end the MDP must demonstrate either that there is 20 percent switching
rate by the custoiner class, or there exists effective competition in the utility's service
territory (Section 4928.40 (B) (2), Revised Code). Shell contends that the Commission
cannot authorize an early termination to the MDP unless it finds either of the requisite
threshold circumstances to exist, something it obviously cannot do now, prior to the
commencement of the 1vIDP. SheIl argues that the stipulation's request for "up front"
authorization to end the MDP seeks to strip the Commission of this flexibility and
hand over to CG&E the authority to determine whether circumstances warrant early
terminarion. In Shell's view, the stipulation's proposal concerning early termination
of the MDP is unlawful, represents ill-conceived policy, and should be rejected.

.9
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Reponses of CG &E and taff

CG&E disagrees with the arguments made by AK Steel and SheU. The Company
asserts that all customers have an equal opportunity to shop and that CG&E exercises
no influence over which customers will be among the first 20 percent of load to switch.
CG&E also points out that Section 490533, Revised Code, recognizes circumstances
where preferences may be given pursuant to statutory authority, and Section 4905.35,
Revised Code, only prohibits undue or unreasonable preferences. CG&E cites Section
4928.40(A), Revised Code, wldch permits the Commission to authorize shopping in-
centives to induce 20 percent switclvng, to support its argument that the shopping in-
centives provided are reasonable and permissible by law. With respect to the differ-
ence in the MbP and RTC recovery periods among the various classes of customers,
CG&E argues that residential customers are not similarly situated to commercial and
industriai customers in a competitive context. Further, CG&E points out that any un-
derrecovery of RTC due to the treatment of residential customers within the stipula-
tion is absorbed by CG&E and that CG&E has shown it will underrecover transition
costs of approximately $153 miilion (CG&E Ex. 77 at 2).

CG&E also disagrees that the RTC is being by-passed or is established at below
zero. CC&E states that it has shown through the testimony of witness Pefley that all
customers pay an undiscounted RTC which is offset by a shopping incentive (CG&E Ex
65 at Ex. LJP-Sup-8; and CG&E Ex. 77 at LJP-R-2 at 3). CG&E argues that SB3 requires the
Commission to consider offsetting the RTC with shopping incentives.

The staff takes the position that shopping incentives are legitimate regulatory
tools designed to promote competition. Staff believes that the structure of the shop-
ping credits, MDPs, and the RTC recovery periods are consistent with the regulatory
intent of SB3.

Commission Conclusion

The Commission Unds that the structure of the shopping credits, MDPs, and the
RTC recovery periods do not violate Sections 4905.33 and 4905.35, Revised Code.
Clearly, Sections 4928:37(8) and 4928.40(A), Revised Code, provide the Commission
with the authority to approve the shopping incentives set forth in the stipulation. Al-
though customers who take the early initiative to shop for an alternative supplier of
generation will benefit from their aations, this does not amount to undue preference
nor create a case of discrimination. All customers will have an equal opportunity to
take advantage of the shopping incentives. The Commission cannot conceive of a
mechanism that provides customers with more of an incentive to shop than those
created by the stipulation. The Commission also finds that Section 4928.40(A), Revised
Code, authorizes the Commission to set the recovery of the costs associated with regu-
latory assets up to December 31, 2010. The Commission does not find it discriminatory

0
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to have two different periods for the recovery of the RTC, one for residential custom-
ers and one for non-residential customers, inasmuch as the rates, incentives, and
shopping credits vary between the various customer classes.

We also believe that, inasmuch as SB3 permits the Commission to authorize
the end of a MDP prior tp December 1, 2005 if there is a 20 percent switching rate by a
particular dass of customer, the approval of such through this order as part of the
stipulation is not unreasonable nor contradictory to Section 4928.40(B), Revised Code.
Further, we do not believe that the development of a shopping incentive should be
viewed as creating an RTC ofless than zero or that it permits the RTC to be by-passed.
We view the two as separate provisions of the SB3.

E. $(LqpniIIg Credits

Section 4928.40, Revised Code, provides for the establishment of shopping in-
centives to induce customers to switch to a certified supplier to obtain their generation
supply. The goal of the incentive is to achieve at least a 20 percent switching rate by
December 31, 2003. CG&E states that the stipulation creates such shopping incentives
by granting shopping credits greater than the projected market price of power. Per the
stipulation, such credits are equal to or greater than CG&E's unbundled generation
component to the first 20 percent of customers that switch to a certified supplier to ob-
tain their generation supply (CG&E Ex. 60 at 11-14),

Shell argues that the stipulation's shopping credits would not spur the level of
switching sought by SB3 and the Commission's rules, particularly among residential
ratepayers. Shell's position is that, once a marketer adds on to the wholesale price of
power such costs as line loss, advertising, other customer acquisition costs, collection
costs, reserves for bad debt, accounts payable, customer call centers, office overheads,
and the marketer profit, there will be no margin left to provide the customer a savings
off of the $0.05 shopping credit provided the first 20 percent of residential customers
who shop. Thus, according to Shell, during the MDPs crucial initial stages, when
CG&E's service territory first opens to competition, the stipulation's proposed $0.05
shopping credit would force residential marketers to either offer no significant con-
sumer savings or to do so at a loss. Shell also contends that assuming, for argument's
sake, that the initial $0.05 credit did induce a 20 percent residential switch rate by the
midpoint of the MDP, the prospect for further customer switching would vanish un-
der the subsequent $0:0394 shopping credit provided the remaining 80 percent of resi-
dential customers.

Shell argues that, in short, the fact that the stipulation's proposed shopping cred-
its exceed CG&E's unbundled generation charge has no bearing on whether they merit
approval by this Commission. Instead, Shell maintains that the Commission must as-
sess whether those credits would produce the effective competition and competitive
choice sought by SS3. Shell claims that CG&E's attempt to mask the deficiency of th*
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stipuiation's shopping credits through a simplistic comparison to those offered by Du-
quesne Light Company misses the mark. Unlike CG&E, Duquesne laght Company did
more to promote competition than merely provide shopping credits. Shell believes
that CG&E should actually provide a certain amount of generation capacity at a prede-
termined price to those retail suppliers competing to serve its market.

In conclusion, Shell argues that the stipulation's residential shopping credits are
j wholly inadequate for accomplishing the level of switching and effective competition

sought by S$3 and the Commission should reject them. Alternatively, Shell claims
that, if the Commission finds that providing generation capacity is not well suited for
the CGBrE system, the Commission, at a minimum, should increase substantially the
stipulation's residential shopping credits. In this negard, Shell recommends increasing
the credit to $0.055 per kWh for the entire MD['. This enhanced initial shopping credit,
according to Shell, would have a much greater chance of engendering immediate, vig-
orous third-party participation in the CG&E residential market than the stipulation's
inadequate $0.05 credit.

Shell also takes issue with Section 3 of transition plan stipulation that provides:

There will be no further netting or adjustments of any kind
to CG&E's Transition Cost recovery, including but not lirn-
ited to any adjustment of RTC rates, or shopping credits

• through 2010, related to the sate, lease or transfer by CG&E,
or any of its affiliates, of any generating assets.

Shell argues that this provision represents a blatant attempt to tie the Commis-
sion's hands regarding future actions it might take to protect and encourage the emerg-
ing competitive market place in light of unanticipated market conditions. Shell be-
lieves that this provision of the stipulation is in conflict with Section 4928.40 (B) (1),
Revised Code, wldch permits the Commission to conduct a periodic review no more
often than annually and, as it determines necessary, adjust the transition charges of the
electric utility as initially established or subsequently adjusted. Moreover, Shell argues
that the Commission is specifically permitted to adjust the regulatory asset component
of a utility's regulatory transition charge on a prospective basis after December 31, 2004,
or earlier in conjunction with approval of an early termination date for the MDP (Sec-
tion 4928.39 (D), Revised Code). Shell argues that the acceptance of Section 3 of the
stipulation would negate the Commission's broad authority to safeguard retail compe-
tition during the MDP and should be rejected.

CG&E's argues that its plan for shopping incentives filed with its transition plan
describes numerous studies conducted by CG&E in developing a switching forecast
(CGBcE Ex 8 at 2-15; and CGBrE Ex. 16 at 6-27). These studies include residential cus-
tomer satisfaction studies, commercial and industrial satisfaction studies, an image

• tracking study, and a market forecast study (CG&E Ex.16 at 6). CG&E contends that an
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analysis of these studies reveals that, with certified suppliers offering as little as two ^
percent value over CG&E's standard service offer, 22.7 percent of residential load, 52.1
percent of commerciai load, 89,5 percent of industrial load, and 69 percent of govern-
mental load are projected to switch to certified suppliers by the end of 2003 (CC&E Ex.
16 at 25,27). CG&E asserts that these projections far exceed the switching targets speci-
fied in Section 4928.40(A), Revised Code. However, CGBrE contends that with the
stipulated shopping credits, the customers who switch will receive far greater than two
percent added value, based on projected retail market prices, and the first 20 percent of
the customers who switch wiIl receive even greater incentives.

CG&E also points out that Shell's use of CG&E's wholesale power purchases in
1998 does not reflect properly the wholesale price of power irt the future. CG&E asserts
that much of this power was purehased during peak periods when prices were high.
CG&E argnes that it is more appropriate to look forward to projected retail market
prices (CG&E Ex. 77 at LJP-R-2 at 4).

The Commission finds that the stipulation provides appropriate shopping in-
centives to achieve a 20 percent load switching contemplated by Section 4928.40(A),
Revised Code. We believe CG&E's forward looking wholesale prices of power used to
estimate future retail power markets are more appropriate than CG&E purchased
power costs from past years. Further, the record lacks sufficient evidence to support
Shell's recommendation of a shopping credit of $0.055 per kWh. The stipulation's
$0.05 shopping credit for the first 20 percent of residential customer load that switchese
exceeds the unbundled rate for generation and, therefore, should help ensure that
residential customers have an incentive to shop. The first 20 percent load switched
from the remaining customer classes will also have an adequate incentive to shop in-
asmuch as shopping credits; will equal 100 percent of the unbundled generation rate.
We believe that these significant shopping incentives will effectively foster early com-
petition by providing significant mo$vation to customers to switch retail generation
suppliers.

With regard to Section 3 of the stipulation, the Commission does not believe
that this provision is in conflict with Section 4928.40(B)(1), Revised Code. This section
of the Revised Code permits the Commission to conduct a periodic review no more
often Lhan annually and, as it determines necessary, adjust the transition charges of the
electric utility as initiatly established or subsequently adjusted. It does not require such
reviews or adjustments. We believe that the stipulation establishes reasonable transi-
tion charges, shopping credits, and incentives for customers to shop. We do not be-
lieve that Section 3 negates the Commission's broad authority to safeguard retail com-
petition during the MDP. Various sections of SB3 give the Commission the continued
oversight to monitor the progress of competitive retail electric services, to take action
where necessary, and to promote the policies of the state of Ohio set forth in Section
4928.02, Revised Code.

•
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^ F. CG&&',gs'oruorate .rieoaration Plan (CSP)

CG&E proposed a CSP that it contends meets aIl the requirements set forth in
Sections 4928.17 and 4928.06, Revised Code, and the Commission's rules on utilities'
code of conduct. No parties opposed CG&E's CSP. Under its plan, effective January 1,
2001, CG&E will not offer non-tariffed products and services and it will transfer any
such products and services to a fuliy separated affiliate (CG&E Ex. 57 at 2). Addition-
ally, CG&E's CSPprovides for the transfer of its generating assets to an EWG and, ac-
cording to the plan, CG&E will complete the transfer by no later than December 31,
2004 (CG&E Ex. 57 at 3), CG&E's CSP also describes the mechanisms that CG&E wjll
utilize to ensure that CG&E institutes proper accounting procedures for affiliate trans-
actions (CG&E Ex. 57 at 4-5). CG&E's CSP includes provisions related to structural safe-
guards, separate accounting, financial arrangements, complaint procedures, education
and training, the policy statement, internal compliance monitoring, and a detailed list-
ing of CG&E's electric services. As described in the testimony of Paul G. Smith, CG&E
will implement a cost allocation manual, pursuant to Rules 4901:1-20-16(G)(1)(a) and
(b) and 4901:1-20-16Q), O.A.C. (CG&E Ex. 14 at 5). CG&E will also on.ly share employees,
facilities, and services in accordance with its SEC-approved service agreements, pursu-
ant to Rule 4901:1-20-16(G)(1)(c), O.A.C. (CG&E Ex. 37 at 3). Under its proposal, CG&E
will keep its books, records, and accounts separate from those of its affiliates pursuant
to Rule 4901:1-20-16(G)(2), O.A.C. (CG&E Ex. 14 at 6). CG&E will also follow the Com-
mission's rules on financial arrangements to preserve the financial independence of
CG&E from its affiliates pursuant to Rule 4901:1-20-16(G)(3), O.A.C. (CG&E Ex. 14 at 7).

CG&E's filing includes an affiliate code of conduct that complies with the Com-
mission's rules. Accordirtg to the Company's proposal, CG&E is prohibited from re-
leasing any proprietary customer information to an affiliate without the prior authori-
zation of the customer (CG&E Ex 37 at Ex PGS-1 at 2). Furthermore, CG&E's affiliate
code of conduct requires CG&E to make customer lists available on a nondiscrimina-
tory basis to all nonaffiliated and affiliated certified retail electric competitors transact-
ing business in its service territory (Id. at 1). CG&E's affiliate code of conduct stipulates
that the Company shall treat as confidential all information obtained from any certi-
fied supplier of retail electric service and that the Company shaA not tie the provision
of regulated services to the taking of any goods and/or services from CG&E's affiliates.
CG&E maintains that its code of conduct ensures that anticompetitive subsidies will
not flow from a noncompetitive retail electric service. to a competitive retail electric
service or to a product or service other than retail electric service, and vice versa (Id. at
6).

CG&E notes that Section 4928.17(C), Revised Code, provides that "for good
cause, the Commission may issue an order approving a corporate separation plan that
does not comply with Section 4928.17(A)(1), Revised Code, but tomplies with such
functional separation requirements as the Commission authorizes to apply for an in-

. terim period. Further, CG&E states that the Commission's corporate separation rules
require the utility to show good cause for selecting an interim functional separation
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plan. CG&E believes that it has met this burden through its corporate separation fi-
i nancing plan. CG&E notes that its corporate separation financing plan provides for a

program to complete the transfer of its generating assets to an EWG by December 31,
2004, and it describes the expected costs CG&E would incur if it is forced to transfer its
generating assets to the E,1NG by December 31, 2000. It is CG&E's intention to achieve
the transfer of assets to the EWG at the lowest cost practicable by seeking to minimize
the transaction costs, including tax obligations; minimize the expenditures related to
the recapitalization of CG&.B; and optiniize the capital structure of CG&E. CG&E's abil-
ity to minimize its transaction costs will turn on three key issues; (1) what steps CG&E
ynust take to adjust its capital structure as a result of the corporate separation plart; (2)
whether it can release the geperation from the mortgage without having ta redeem
the first mortgage bonds; and (3) whether it can eliminate or minimize the tax obliga-
tions which may arise from the transfer (td. at 3). CG&E is undertaking the process of
seeking to release the generation assets from its existing first mortgage lien obligations
Ud. at 3). CG&E expects this process to take at least six to nine months (Id. at 3). While
CG&E hopes that it can achieve this release, there can be no assurance that CC&E will
be fully successful. In the event CG&E is unsuccessful, it may have to pursue other
means to release the properties, as described in CG&E's Corporate Separation Financ-
ing Plan.

CG&E has presented a corporate separation plan for Commission approval pur-
suant to Section 4928.17(C), Revised Code. CG&E has indicated that, if it is forced to
transfer its generating assets to the EWG by December 31, 2000, it will incur significant
costs: Since the corporate separation plan does not provide for complete separation by
December 31, 2000, in order for this Commission to approve an interim plan the com-
pany must show "good cause" pursuant to Section 4928.17(C), Revised Code. This sec-
tion provides that an interim plan must be consistent with such functional separation
requirements as is authorized for the interim period, and that the plan must provide
for ongoing compliance with the policy set out in Section 4928.02, Revised Code. Sec-
tion 4928.17(A)(2), Revised Code, also requires that all plans satisfy the public interest
in preventing unfair competitive advantage and abuse of market power. The plan
must also be sufficient to ensure that no undue preference or advantage is extended to
or received by the competitive retail affiliate from the utility affiliate (Section
4928(A)(3), Revised Code). The Commission's rules also address interim plans and re-
quire that such plans set out a detailed timeline of progression to full stractural separa-
tion, and that they be subject to periodic Comrrtission review (Rule 4901:1-20-
16(G)(1)(d); O.A.C.).

We find that CG&E's proposed interim plan achieves the structural separation
contemplated by Section 4928.17(A)(1), Revised Code, and the corresponding Commis-
sion rules. The Company has shown that it will incur significant costs if it is forced to
transfer its generating assets to the EWG by December 31, 2000. We find that good
cause exists to allow the separation as proposed by the company to occur by December
31, 2004, in that specific steps are set forth to insure the release of the subject properties^
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in that time frame. The plan provides for competitive retail electric service through a
fully separated affiliate of the utility and includes separate accounting requirements
and code of condnct necessary to effectuate the policy specified in Section 4928.02, Re-
vised Code. The plan also satisfies the public interest in preventing unfair competitive

1 advantage and preventing the abuse of market power. The plan also is sufficient to
ensure that the Company will not extend any undue reference or advantage to any af-
filiate, division, or part of its own business engaged in the business of supplying the
competitive retail electric service or nonelectric produce or service. CG&E has pro-
vided a reasonable timeline for its transition to full structural separation. Therefore,
the Company has met its burden of showing "good cause" for this Commission to ap-
prove the interim functional separation plan. We will closely monitor the implemen-
tation of the plan and take appropriate steps where we find competitive inequality, un-
fair competitive advantage, or abuse of market power. We believe that through the
periodic Commission review of the interim separation plan, through auditing of the
compatty's books and records, including the cost allocation manual, and the complaint
process, this Commission can ensure that the corporate separation plan is imple-
rnented in accordance with the policy enunciated in SB3.

G. &:'c.mnI=eAsistnc Plan(AAP)

CG&E's EAP was presented through the testimony of Richard L. Bond, CG&E's
general manager of Compensation, Benefits and Human Resources Information Sys-
tem. Mr. Bond desciibed CGdzE's EAP iricluding the programs for severance, retrain-
ing, retirement, retention, outplacement and other assistance that the company corn-
mits Zo provide to its employees whose employment is affected by electric industry re-
structuring (CG&E Ex. 17, 3). Mr. Bond contended that CG&E's EAP provides for 0 of
the types of benefits described in Section 4928.31(A)(4), Revised Code, and that the EAP
wiB be.communicated to CG&E's eligible employees verbally and in writing (Id. at 3).
He noted that CG&E has had experience with voluntary workforce reduction and vol-
untary severance plans and that a very substantial number of those employees who
were eligible to participate in the plans took advantage of the plans' benefits (Id. at 5).
Mr. Bond also testified that CG&E has no current plans to dowpsize its workforce dur-
ing the MDP as a result of restructuring (Id. at 6). CG&E has requested no transition
costs related to the EAP (CG&E Ex. 12 at Ex. JPS-5 at 1). No parties opposed CG&E's EAP
or the EAP stipulation.

Pursuant to Section 4928.34(A)(10), Revised Code, the Commission finds that
the Company's EAP sufficiently provides severance, retraining, earIy retirement, reten-
tion, outplacement, and other assistance for the Company's employees whose em-
ployment is affected by electric industry restructuring. As noted above, CG&E's EAP
will be subject to negotiations with CG&E's unions and, in accordance with the EAP
rules, we will continue to provide the Company flexibility in implementing the EAP.
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H. O((:& .'s Education Plan

Section 4928.31(A)(5), Revised Code, requires each utility's transition plan to in-
clude a consymer education plan consistent with Section 4928.42, Revised Code. Sec-
tion 4928.42, Revised Code, provides that, prior to the starting date of competitive re-
tail electric service, the Comm'rssion shall prescribe and adopt a general plan by which
each electric utility shall provide during its NtDP consumer education on electric re-
structuring. Utilities are required to spend up to $16 million in the first year on con-
sumer educatiort within their certified service territories and an additional $17 million
in decreasing amounts over the remaiiting years of the MDP. As part of its transition
plan, CG&E filed an education plan, wluch was later amended. CG&E's amended edu-
cation plan targets residential customers; small and mid-sized conunercial customers;
elected officials, community leaders, civic organizations, trade associations, and con-
sumer groups; and large commercial and industrial customers. The amended plan
also describes the methods, timelines, and spending that will be used for CGSrHs edu-
cation campaign. Further, CG&E's amended education plan included deferral of its ex-
penditures on consumer education in CG&E's requested transition costs recovery. No
parties opposed CG&E's amended education plan.

On November 30, 1999, the Commission issued rules for the electric transition
plan proceedings, and adopted a general plan for electric utilities' consumer education
in Case No. 99-1141-EL-ORD, In the Matter of the Commission's Promulgation of
Rules for Electric Transition Plans and of a Consumer Education Plan, Pursuant toO
Chapter 4928, Revised Code. After the companies filed their transitiop plans, various
intervenors filed preliminary objections. Separate staff reports were filed in each of
the transition plan proceedings. In each staff report, the staff stated that the consumer
education plans areconsistent with the requirements issued by the Commission on
November 30, 1999.8 After reviewing all of the education plans filed in all of the tran-
sition cases and after considering the objections and conunents subntitted, we found in
our July 20, 2000 finding and order in 99-1658-EIrE'1'P et al., CG&E's amended educa-
tion plan to be in compliance with Section 4928.42, Revised Code, and we approved
CG&E's education plan subject to three contingencies. First, we noted that, with regard
to provisions for the funding of local community-based organizations (CHO), although
we did not require funding of the CBOs, we did encourage CG&E to provide CBO fund-
ing. We also required CG&E to indude an unaffiliated energy marketer representative
on their advisory groups. Second, we required that the plans for CG&E include further
details on how the territory-specif"ic campaigns will be nuutaged and operated, how
materials and information will be disseminated, and how funds will be allocated to ac-
tivities, as well as other matters. Further, we conditioned our approval on the Com-
mission staff's continuing supervision of the general and terrttory-specific plans as fur-
ther details are developed for each of the consumer education programs. With the

8 The staffs only recommendation was the inciusion of an energy marketer representative in the advi-

sory group. CG&E wasthe onty company to f•ile an amended education plan that added an energy mar^

keter representative to the advisory group.
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conditions to CG&E's education plan set forth in our July 20, 2000 order, we find that
CG&E's transition plan complies with Section 4928.31(A)(5), Revised Code.

1. Independent Transmission Plan (1TP)

Pursuant to Section 4928.12(A), Revised Code, no entity shall own or control
transmission facilities (as defined by federal law) in Ohio as of the date of competitive
retail electric service unless the entity is a member of, and iransfers control of those fa-
cilities to, one or more qualifying transmission entities. Section 4928,12(B), Revised
Code, sets forth nine requirements for a qualifying transmission entity must meet in-
cluding: (1) the transrnission entity is approved by PERC; (2) the transmission entity
separates control of transmission faciiities from control of generation facilities; (3) the
transmission entity implements, to the extent reasonably possible, policies and proce-
dures designed to minimize pancaked transmission rates within Ohio; (4) the trans-
mission entity improves service reliability within Ohio; (5) the transmission entity
provides for an open and competitive electric generation marketplace, eliminates bar-
riers to market entry and precludes control of bottlenecked transmission facilities; (6)
the transmission entity is of sufficient scope or otherwise increases economical supply
options; (7) the transmission entity's govemance structure is independent from
transmission users; (8) the transmission entity satisfies customers' electricity require-
ments; and,(9) the transmission entity maintains real-time reliability of the transmis-

. sion system, ensures comparable and non-discriminatory transmission access and nec-
essary services, minimizes congestion and addresses transmission constraints. CG&E
states that the requirements of Section 4928.12(B), Revised Code, are substantially simi-
lar to the requirements established by the FERC for Independent System Operators
(ISOs) in Order No.8889 and for Regional Transmission Organizations (RTOs) in Order
No: 2000.10 CG&E asserts that an RTO approved under FERC's Order No. 2000 re-
quirements will of necessity also satisfy the requirements of Section 4928.12(B), Re-
vised Code.

CG&E witness John C. Procario (CG&E Exs. 20 and 54) sponsored and explained
CG&E's ITP, which is Part G of CG&E's transition plan. Mr. Procario, explained how
CG&E believes the MISO and CG&Fs participation in the MISO satisfies each of the
requirements of $ection 4928.12(B), Revised Code, as well as the more specifiic criteria
set forth in Rule 4901:1-20-17, O.A.C. Mr. Piocario indicated that CG&E will belong to
the MISO and that the MTSO is a transmission entity approved by FERC. He noted that
FERC initially gave conditional approval to the MISObn September 16, 1998 (CG&E Ex.
20 at 9). The MISO transmission owners subsequently made a compliance filing and
FERC issued an order approving the compliance filing on April 16,1999, conditioned
on a minor change that the MISO Transmission Owners made on May 17, 1999 (CG&E

• 9 FERC Stats. & Regs., 131,036 (1996)
10 FERC Stats. & Regs. $ 31,089 (2000).
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Ex.20 at 9-10). He indicated that the MISO still must make additional compliance fit-
ings within 60 d3ys of beconting operational regarding filing and operating'procedures
and the MISO must also make a compliance filing arising from FERC's recent Order
2000 (CG&E Ex. 20 at 9; 89 FERC Section 61,285; Buckeye Ex. 2 at 22).

Mr. Procario indicated that the MISO will separate control of transmission facili-
ties from control of generation facilities because the MISO will have functional control
over transmission facilities (CG&E Ex. 20 at 14-15). Mr. Procario testified that the MISO
also eliminates pancaked transmission rates within the MISO, by providing for non-
pancaked zonal rates during a six-year transition period (CG&E Ex. 20 at 20). At the end
of the six-year transition period, the progrcession to a single rate or combined rates will
depend on how quickly states encompassed by the MISO adopt customer choice and
the development of independent transmission companies (Id. at 22). Under the rrP
stipulation, CG&E committed to participate in the collaborative process under FERC
Order 2000 to discuss integrating the facilities of the transmission-owning utilities in
Ohio. CG&E wili also. seek to enter into a joint stipulation with aU of the other trans-
mission-owning utilities in Ohio to submit the subject of how to achieve the objec-
tives listed in Rule 4901:1-20-17(B)(3), O:A.C., and related issues to a separate joint
Commission hearing dealing solely with that subject as part of their respective transi-
tion plan application proceedings. CG&E will also seek to jointly request, together
with the intervenors in this case, that the Commission order the other transmission-
owning utilities to participate in such a hearing. CG&E tivill alsro participate in a state-^
wide collaborative process to resolve the transmission seanis issues in Ohio.

Mr. Procario noted that the MISC) improves service reliability within Ohio be-
cause the MiSO will act as the security coordinator for the transmission facilfties under
its functionai control (C(3&E Ex. 20 at 24). In addition, the MISO will promote open
competition because the MISO's transmission usage and availability will be publicly
posted on OASIS in real time and the MISO's transmission rates will be calculated in a
uniform manner and will also be publicly available (Id. at 29). Mr. Procario indicated
that the MISO is of adequate size and scope to increase economical supply options. He
noted that the MISO's scope and configuration is significant because the MI.50 would
serve a 16-state area azad span three reliability councils: MAIN, ECAR, and MAPP
(CG&E Ex. 20 at 7). Mr. Procario also testlt'ied that the MISO has severat structizral fea-
tures that provide for independent govemance. The MISO's governing structure con-
sists of an independent board of directors and an advisory committee. Any eligible
transmission customer may join the MISO. The members elect the board of directors
(CG&E Ex. 20 at 36, 37). The MI90 provides for satisfaction of customer requirements
because it provides non-discriminatory open access to the transmission system for all
eligible transmission customers (CG&E Ex. 20 at 44). Finally, Mr. Procario noted that
the MISO will provide for real-time reliability because it will have primary responsibil-
ity for short-term reliabiHty of the grid's operation (CG&E Ex_ 20 at 48).
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We note that the transition plan stipulation and the ITP stipulation are de-
signed to address the fact that, even if the MISO is fully approved by FERC by January 1,
2001, it will not be operational until some time later that year. The MI.SO is currently
scheduled to become operational during 2001 (CG&E Ex. 20 at 10). CG&E respectfully
requests that the Commission approve a deferral of CG&E's compliance with the ITP
requirements until December 31, 2001, as the Comndssion is expressly authorized to do
under Sections 4928.34(A)(13) and 4928.35(G), Revised Code.

QjijeCtions to - .&E'c PfP

Buckeye, a non-profit electric generation and transmission cooperative, and
OREC, a statewide assoctiation that represents the interests of Buckeye and its members,
argue that CG&E's transition plan fails to meet the requirements of Section 4928. 12(B),
Revised Code, because it fails to satisfy the requirement to minimize pancaked trans-
mfssion rates in Ohiol? Buckeye and OREC contend that rate pancaking is a major ob-
stacle to the development of workably competitive markets for electric generation
service. Acwrding to Buckeye and QREC, CG&E has three options under SB3 to
minimize tranamission rate pancaking by January 1, 2001. In this case, Buckeye and
OREC argue that CG&E has failed to make an adequate proposal in its transition plan
under any of these three criteria to minimize pancaking and, therefore, its tkansition
plan should be rejected (Id. at 6).

Buckeye and OREC contend that, under the first option, utilities can all be part
of one transmission entity. Buckeye notes that CG&E is a member of the MISO, while
three of the other four investor-owned utilities in Ohio, American Electric Power
Company ("AEP"), FirstEnergy Corporation ("FirstEnergy'"), and Dayton Power and
Light Company ("DP&L"), plan to be members of the Alliance RTO. Buckeye and
OREC agree that a merger of these two entities would maximize the reliability benefits
and enhance competition. However, they claim that CG&E participated in discussions
about merging the Midwest ISO and the Alliance RTO, but those discussions have
been unsuccessful. Thus, Buckeye and OREC contend that, so long as CG&E remains
in the MISO, and AEP, FirstEnergy, and DP&L are in the Alliance RTO, there will be a
transmission "seam" in Ohio, and the requirement to minimize transmission rate
pancaking will not be met. Under the second option, CG&E can enter into reciprocity
agreements with other Ohio utilities to minimize pancaking of rates. Mr. Solomon
explained in his direct testimony how such reapmcity agreements are established.
Buckeye and OREC state, however, that CG&E acknowledged that it has never pro-
vided a reciprocity proposal for the other Ohio utilities to consider. Mr. Solomon ar-
gued that the failure of the MISO and the Alliance RTO to reach agreement on merg-
ing into a single RTO could result in the creation of at least two RTOs that would oper-
ate within Ohio (fd. at 7). The third option allows utilities to propose another means

• tr ltatepaacaking omas when each owirer of a transmis.sion system is allowed to add the transmission
prfceto the cost of deliveringenergy.
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to minimize rate pancaking. According to Buckeye and OREC, CC&E claims it is satis-
fying the third criteria because, under the stipulation, it is agreeing to participate in the
collaborative process under FERC to resolve the transmission seams issues, and to par-
ticipate in hearings at the Commission if other transmission owning utilities wiil not
agree to work together (14. at'18). Buckeye and OREC argue that, under this option, the
utility must provide documentation to enable the Commission to determine whether
it has met its burden (Fd. at 19). They argue that CG&E has failed to provide documen-
tation that would demonstrate that the IvIISO will minimize pancaked transmission
rates. Further, Mr. Solomon contends that CG&E's ITP is only a promise to continue
talking about pancaking and, therefore, CG&E's transition plan should be rejected.

o micsion .onclusion

Pursuant to Section 4928.34(A)(13), Revised Code, as an altemative to approving
an ITI' that complies with Section 4928.12, Revised Code, the Commission may, for
good cause shown, authorize a company "to defer compliance until an order is issued
under division (C) of Seckion 4928.35 of the Revised Code:' Upon review, we find that
we wiE defer approval of CG&E's ITP. Our action is based, in part, because the Com-
mission cannot determine, at this time, whether the Midwest ISO, in its present state,
is compliant with the requirements of Section 4928.12, Revised Code. At this time, the
MISO is not operational and is not projected to be operational until late 2001. Fur-
thermore, CG&E's ITP does not, at this time, minimize pancaked transmission rates
and there are no provisions in the stipulation that act to minimize pancaked transmis- O
sion rates during the interim time period until the Midwest ISO is operational. We
note that, under the stipulation in FirstEnergy Corp. (99-1212-EL ETP et. al.,) the
FirstEnergy Coxp. operating companies agreed to reimburse any supplier serving retail
customers within the operating companies' respective service areas for the cost of any
associated transmission charges imposed by the Pennsylvania-New Jersey-Maryland
Interconnect and/or by the Midwest ISO. No such provisions exist under the CG&E
stfpulation. Accordingly, for these reasons, the Commission will defer the approval of
CG&E's 1Tl' until such time as the activities set forth in paragraph 5 of the ITp stipula-
tion have been explored to adequately address compliance with Section 4928.12, Re-
vised Code, and Rule 4901:10-20-17(B)(3), O:A.C., regarding minimizing pancaked
transmission rates. We wiIl authorize CG&E to defer compliance with these provi-
sions until an order is issued pursuant to Section 4928.34(A)(13), Revised Code.

J. Fxemot VVholesate Generator (.W •)

Under secfion 8 of the transition plan stipulation, CG&E's EWG will be prohib-
ited from selling power to an affiliate for resale at retail in CG&E's service territory, ex-
cept through CG&E's RCSA, and it will be prohibited from selling to an affiliate certi-
fied supplier on more favorable prices or terms than CG&E sells to a non-affiliate certi-
fied supplier. The information regarding the sales or transfers of power and ancillary
services by the EWG to an affiliate shall be simultaneously posted with the execution.
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of any agreement for the sale or transfer on a publicly available el'ectronic bulletin
board.

Shell objects to CG&E's treatment of the wholesale power price it would pay to
the EWG. Shell claims that by shielding the price paid to the EWG for the wholesale
power resold as standard offer service, stipulation Section 8 would deprive the market
place of pricing transparency regarding the EWG's dealings with an affiliate that likely
would be its single largest customer during the MDP. Shell also contends that it would
make it more difficult for competitors to discern anticompetitive price discrimination
in favor of standard offer service. Shell argues that, even if a supplier did not purchase
power frvm the EWG, the pricing information at issue would represent a significant
part of the prevailing wholesale market, and would assist suppliers in assessing prices
available from altemative wholesale power sources. According to Shell, withholding
the EWG's standard offer-related pricing thus would distort the wholesale market pric-
ing signals reCeived by third-party suppliers, thereby producing unecoaomic wholesale
deals that, in turn, would make it more difficult for marketers to offer significantly
lower prices to consumers. Shell contends that access to the wholesale prices paid the
EWG by CG&E also would permit third parties and the Commission to monitor the
excess generation revenues collected by CC&E under its frozen rate for standard offer
generation service.

^ CG&E claims that Shell's first contenrion is wrong. It maintains that, under
CG&E's RCSA, the price to be paid by CG&E to the EWG is set at the unbundled genera-
tion rate charged to CG&E's customers who have not switched and that these unbun-
dled rates are delineated in CG&E's filed tariffs.. Thus, the price charged by the EWG to
CG&E is information available in public documents and simply not shielded. CG&E
also finds Shell's arguments regarding suppliers purchasing power from the EWG as
not credible. CG&E maintains that its RCSA sets the price to be paid by CG&E at the
unbundled generation rate charged to CG&E's customers who have not switched and
that these generation rates are set forth in its filed tariffs. CG&E also contends that it is
required to report monthly data related to noncompetitive electric generation services
to the Commission on a quarterly basis. It contends that this information is all that is
needed to monitor CG&E's generation revenues. CG&E also argues that to allow sup-
pliers to purchase power from the EWG at unbundled generation standard service of-
fer rates would provide nothing more that a subsidy to CRES providers and should be
rejected.

Upon review of the issues raised by Shell, we find that stipulation Section 8 to
be reasonable. We agree with CG&E that, according to the stipulation, the price to be
paid by CG&E to the EWG under CG&E's RCSA will be set at the unbundled genera-
tion rate charged to CG&E's cuatomers who have not switched. This information will
be available in CG&E's filed tariffs and will not be shielded. We also agree with CG&E

• on Shell's second argument regarding access to sufficient information in order to
monitor CG&E's generation-related revenue. We believe that the rate information set
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forth in CG&E's tariffs in conjunction with CG&E's reporting data on sales, billed 0
revenues, and other monthly data will provide sufficient information in order to
monitor CG&E's generation revenues, Finaqy, with regard to the issue of allowing
suppliers, such as Shell, to purchase power from the EWG at unbundled generation
standard service offer rates, the Conamission finds that the stipulation provides ade-
quate measures to promote competition and, therefore, does not believe it is necessary
to martdate at what price suppliers can purchase power ftom the EWG.

W. rRt'rnRTA FOR EVALUATING 4TIP JjATIONS

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission
proceedings to enter Into stipulations. Although not binding on the Commission, the
terms of such agreements are accorded substantial weight. See, Consumers Counsel v.
Pub. Util. Comm. (1992), 64 Ohio St.3d 123, at 125, citing Akron v. Pub. i.(til. Comm.
(1978), 55 Ohio St.2d 155, This concept is particularly valid where the stipulation is
supported or unopposed by, the vast majority of parties in the proceeding in which it is
offered.

The standard of review for considering the reasonableness of a stipulation has
been discussed in a number of prior Commission proceedings. See, e.g., Ohio-
American Water Co., Case No. 99-1038-WW-AIR (June 29; 2000); Cincinnati Gas &
Electric Co., Case No. 91-110-EIrAIR (April 14, 1994); Western Reserve Telephone Co.,
Case No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR eto
al. (December 30, 1993); Cleveland Electric 7flum. Co„ Case No. 88-170-EL-AIR (january
30,1989);ltestatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-
UNC (November 26, 1985). The ultimate issue for our consideration is whether the
agreements, which embody considerable time and effort by the signatory parties, are
reasonable and should be adopted. In considering the reasonableness of a stipulation,
the Commission has used the folIowing criteria:

(1) Is the settlement a product of serious bargainfng among ca-
pable; knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regula-
tory principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. In-
dus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d
547 (citing Consumers' Counsel, supra, at 126). The oourt stated in that case that the
Commission may place substantial weight on the terms of a stipulation, even thoug
the stipulation does not bind the Commission (Id.).
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Based on our three-prong standard of review, we find that the first criterion,
that the process involved serious bargaining by knowledgeable, capable parties, is met.
Multiple bargafning sessions, open to all parties, took place before commencement of
the hearings. The parties to these negotiations have been involved in many cases be-
fore the Commission, including a number of prior cases involving rate issues. Fur-
ther, there have been few settlements in major cases before this Commission in which
the overwhelming majority of intervenors either supported or do not oppose the reso-
lution of issues presented by the stipulations.

The stipulations also meet the second criterion. The stipulated resolution of
these cases is for many reasons advantageous and promotes the public interest. The
stipulations establish a framework for transition to and development of a competitive
electricity marketplace in an orderly fashion. The stipulations also remove significant
uncertainty and continuing controversy which could delay the primary goal of these
proceedings to create a functioning and effective retail market for the sale of electricity
to CG&E customers and an orderly transition from the traditional regulatory envi-
ronment to one of supplier and service choices. Further, the stipulations assure an ag-
gressive transition to a functioning retail generation market and provides other sig-
nificant economic benefits for consumers, some of whtch would otherwise have been
subject to legal challenge by CG&E. These benefits take the form of extended rate

^ freezes, rate reductions, flexibility for larger contract customers not otherwise available,
low income energy effic[ency grants and, as a result of shorter, defined transition peri-
ods for CG&E, significant risks with respect to its ability to recover transition costs.
Additionally, through the availability of shopping credits and incentives, the stipula-
tions enable marketers to compete and sell retail electricity. Some of these benefits in-
clude:

(1) Offers a five percent reduction of CG&E's generation com-
ponent, includingRTC, for residential rate schedules

(2) Creates shopping credits that facilitate the development of
the retail marketplace.

(3) Waives the switching fee for the first 20 percent of residen-
tial customers that switch to a certified supplier during the
MDP.

(4) Maintains for five years the MDP, including a rate cap, to
the residential customers, irrespective of the number that
switch.

•
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(5) Continues support for energy efficiency and weatherization
services to low-income persons by maintaining certain ex-
isting contracts valued at approximately $4 million for five
years.

(6) Prohibits the Company's EWG from offering power or ancil-
lary services incident to the delivery of power at prices and
terms more favorable than those available to the non-
affiliated electric suppliers.

(7) Offers to customers with contracts approved pursuant to
Section 490531, Revised Code, who would otherwise be on
the primary distribution, transmission, or lighting rate
schedules, a one-time right, through December 31, 2001, to
cancel any such contract without penalty, provided that the
customer remains a distribution customer of CG&E.

(8) CG&E offers to make best efforts to implement consolidated
bill-ready billing by January 1, 2002, and to implement sup-
plier consolidated billing by June 1, 2002.

(9) CG&E comznite to work with other regions, RTO/I6O
groups and transmission level customers to develop and
implement specific proposals to address reciprocity and in-
terface/seams issues.

-56-

(10) CC&E conunits to accept any resolution of issues agreed to
by all OSPO working-group participants and to incorporate
any such changes in its transition plan.

(11) CG&E offers to amend its OATT to add a new schedule for
retail energy imbalance service, and will amend its OATT to
allow transmission customers to designate new resources
on a day-ahead basis, provided that there exists available
transfer capacity that is subject to the approval of the trans-
mission provider, and that the transmission customer re-
linquishes network transmission rights to a designated re-
source once a new resource is designated.

(12) CG&E offers to establish a technical task force to address and
attempt to resolve technical and operational issues that may
arise upon implementation of customer choice.
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Adoption of the stipulations also reduces significantly the number of possible
appeals, and provides additional lead time to put in place the mechanisms necessary to
get the customer choice program up and running. Additional evidence that the public
interest is served by the stipulations is found in the support offered by representatives
of residential, commercial, and industrial customers, including OCC and the Commis-
sian's staff. As indicated above, the agreement provides that certain rates will be de-
creased and the prior rate plan freezes extended,

Finally, the stipulations meet the third criteriori because they do not violate any
important regulatory principle or practice. Indeed, the agreements balance the inter-
ests of a broad range of parties that.represent a diverse spectrum of views. As indicated
in the description of stipulations provided above, the stipulations provide substantial
benefits to all customer classes and shareholders. Further, the policies of the state em-
bodied in SB3 wili be implemented more quiekly and efficiently than would otherwise
be possible.

V. PENDING MOTIONS

A. Interlocutory Appeal of Examiner's Ruling

On May 15, 2000, AK Steel filed a motion to compel discovery against CG&E to
^ name and produce for deposition and other discovery all persons who have knowl-

edge of any agreements, promises, payments, or inducements offered to any of the sig-
natories to the transition plan stipulation filed in this case. Further, AK Steel re-
quested that each such person be required to produce all letters, notes, agreements,
tapes, and contracts discussing, proposing, promising, or agreeing to some inducement
to a signatory. AK Steel argued that, according to the language in the stipulation, the
stipulation and CG&E's filing in this case represent all of the facts and data upon
which the signatories relied when agreeing to the stipulation. AK Steel contended that
it has reason to believe that some or all of these asiertions are untrue and it seeks to
confirm or disprove its suspicion. AK Steel claimed that, if it were shown that some
or all of the signatory parties to the stipulation were offered or promised special con-
sideration in addition to the terms of the stipulation, it would impeach or contradict
the fundamental assertions of the stipulation. AK Steel cited to Rule 4901-1-16(B),
O.A.C., that provides that any party to a Comrnission proceeding may obtain discovery
of any matter, not privileged, which is relevant to the subject matter of the proceeding.
AK Steel argued that an intervenor inquiring into the reasonableness of a stipulation
should not be prevented from discovering the motives and considerations provided to
those who signed and supported the stipulation.

Also on May 15, 2000, CG&E filed a memorandum in opposition to AK Steel's
motion to compel discovery. CG&E contended that AK Steel's motion is in direct con-
flict with the policy of the Commission to encourage settlement and is irrelevant to

• the proceeding. CG&E argued that the stipulation is a recommendation that is not le-
gally binding upon the Commission. CG&E contended that the Commission must
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conclude independentlythat, based on the evidence, the stipulation offers a just and
reasonable resolution of the issues. CG&E claimed that the motives of the parties who
signed the stipulation are irrelevant to the determination of the Commission's ap-
proval of the stipulation. CC&E also contended that the only result of an inquiry into
any alleged side agreements among the parties could only be to approve or disapprove
such alleged agreements, whicb is not relevant to the stipulation. CG&E also con-
tended that public policy favors the compromise and settlement of disputes and the
Commission recognizes the need to encourage settlement among parties.

The examiners assigned to this case issued an entry on May 19, 2000 ruling that
AK Steel's motion should be derried: The pYaminers found that AK Steel failed to state,
what retevance the information it might discover through its motion to compel could
have on the Commission's determination in this case. The examiners stated that the
stipulations in these cases address the rates and services proposed in CG&E's transition
plan and that the Commission's charge will be to determine if the stipulations and
CG&E's transition plan are just and reasonable. The examiners also stated that mo-
tives of the parties in agreeing or not agreeing to sign the stipulation should not and
will not affect the Commission's determination of the reasonableness of the stipula-
tions and CG&E's transition plan. Consequently, the examiners believed that the dis-
covery request of AK Steel was not relevant to the subject matter of the proceeding.
The examiners further noted that evidence of the motives of parties in signing a stipu-
lation is generally not admissible in a hearing.

On May 24, 2000, AK Steel filed an application for review and interlocutory ap-
peal of the hearing examirters' May 19, 2000 discovery ruling. AK Steel argues that it
was improper for the examiners to deny its motion to compel. AK Steel argues that
the evidence adduced from the discovery would be relevant to whetlier the stipula-
tions are discriminatory on their face and not in the public interest if it can be shown
that CG&E has agreed to give special considerations to parties that signed on to the
stipulations. AK Steel reiterates many of the same argument raised in its original mo-
tion to compel. On May 25, 2000, CG&E filed a memorandum in opposition to AK
Steel's application for review.

Inasmuch as AK Steel's application for review has not been addressed prior to
the issuance of this opinion and order, the Commission will address it at this time.
The Commission affirms the ruling of the examiners for the reasons set forth in the
examiner's May 19, 2000 entry. The Commission agrees that the information AK Steel
seeks to discover will not lead to relevant information. The Commission will deter-
mine if the stipulation and CG&E's transition plan are just and reasonable. The transi-
tion plan and stipulation can not be modified by any private agreements not before the
Commission. The motives of the parties in agreeing or not agreeing to sign the stipu-
lation will not affect the Commission's determination of the reasonableness of the
s6pulation and CG&E's transition plan. Further, as noted by the examiners, the
Commission's longstanding policy has been to encourage settlements in cases tha0
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come before it. The Commission believes that its policy would not be advanced if one
party in a case could require another party to disclose information on the motives to-
ward settIement or force another party to produce all letters, notes, agreements, tapes,
and contracts related to that settlement motivation. By granting AK Steel's motion, we
would be forcing such disclosures.

Further, the Commissiort has the authority to verify CG&E's compliance with
SB3, Title 49 of the Revised Code, and the Commission's rules, including the corporate
separation requirements of the Commission's order and CG&E's corporate separation
plan and applicable code of conduct. In addition, the Commission has authority to
audit any transactions made by CG&E and its affiliates. This authority allows the
Commission to prevent any improper subsidy or discriminatory treatment of custom-
ers. Accordingly, AK Steel's request that the Corttmission overturn the examiners' de-
cision is denied.

• B. F'^gBf Compliance Tariffs

On June 27, 2000, the CCE f31ed a motion for a "compliance tariff filing, service,
review, and comrnent procedures.12" The motion states that, because of the broad-
sweeping changes that will be subject to the provisions of the tariffs ultimately ap-
proved in these proceedings, it is necessary to allow interested parties adequate time to

. review and comment on the proposed tariffs prior to final approval. CCE requests that
the Commission order each of the applfcants in the transition plan cases to serve tariffs
and associated work papers simultaneous with their filing with the Commission. CCE
asks that a two-week period be provided after the date of receipt of the tariffs and work
papers in order for intervenors to review the documents and submit comments to the
Commission for its consideration prior to approval of the tariffs.

CCE's motion shall be granted, subject to modification. We believe that, instead
of receiving formal filings with respect to CG&E's compliance tariffs, a more informal
process will be beneficial to all interested parties. Accordingly, the Company and other
interested parties should observe the following timelines for distributing and review-
ing CG&E's proposed tariffs pursuant to this order; (1) within 14 days following the is-
suance of this order, CG&E should distribute (via electronic mail, fax, or overnight de-
livery) to all intervenors and the Commissiori s staff a working draft of its proposed
compliance tariffs as well as associated work papers, and UNB schedules that reflect the
rates embodied in the compliance tariffs; (2) within 14 days thereafter, interested par-
ties should circulate (via electronic mail, fax, or overnight delivery) comments to the
Company and the staff regarding the Company's working draftI3; and (3) within 14
days thereafter, CG&E shall formally file its proposed tariffs in the form of an applica-
tion for approval of compliance tariffs.

12 Thfs motion was jointly fIled in all of the pending electric transition plan doekets.
13 Neither the working draft nor the informal comments are to be filed fozmally in the docket in this pro-

ceeding.
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VI. FINDIN.S OF FACT AND ONC7. I ION OF AW:

(1) On December 28, 1999, CG&E filed its transition plan, ap-
pendices, schedules, testimony, and supplemental informa-
tion.

(2) Preliminary objections were filed between January 26, 2000,
and February 14,2000.

(3) On March 27, 2000, the Staff Report was fifed, CG&E filed
supplemental testimony on May 1, 3, and 17, 2000, and re-
buttal testimony on June 12, 2000.

(4) Intervention was granted to a number of parties. On May 8,
2000; a stipulation and recommendation on CG&E's transi-
tion plan was filed by CG&E; the staff; Ohio Consumers'
Council; Ohio Council of Retail Merchants; Industrial En-
ergy Users-Ohio; Kroger Company; The Ohio Manufactur-
ers' Association; National Energy Marketers Association;
New Energy Midwest, LLC; WPS Energy; Enron Energy
Services, Inc.; Dynegy, Inc.; Cincinnati/Hamilton County
Community Action Agency; Supporting Council of Preven-
tive Effort; The Ohio Hospital Association; ODOD; People
Working Cooperatively; Exelon Energy; Strategic Energy;
Columbia Ene.rgy Services Corp.; Columbia Energy Power
Marketing Corp.; Mid-Atlantic Power Supply; city of Cleve-
land; and American Municipal Power-Ohio. Stand Energy
Corp. and Local Union 1347, International Brotherhood of
Electrical Workers, APL.QO subsequently signed the stipu-
lation.

(5) Also on May 8, 2000, a stipulation on CG&E's employee as-
sistance plan was filed on behalf of CG&E; the staff; Indus-
trial Energy Users-Ohio; The Ohio Council of Retail Mer-
chants; AK Steel Corporation; Kroger Company; The Ohio
Manufacturers' Association; The Ohio Hospital Association;
Columbia Energy Services Corp.; Columbia Energy Power
Marketing; Exelon Energy; Strategic Energy; Mid-Atlantic
Power Supply Assoc.; Ohio Consumers' Council; New En-
ergy Midwest, LLC; WPS Energy Services, Inc.; and Enron
Energy Services, Inc. A third stipulation on CG&E's inde-
pendent transmission plan was filed on May 8, 2000, on be-
half of CG&E; the staff; Ohio Consumers' Council; The Ohio
Council of Retail Merchants; Industrial Energy Users-Ohio;
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Kroger Company; The Ohio Manufactnrers' Association;
New Energy Midwest, LLC; WPS Energy Services, Inc.; En-
ron Energy Services, Inc.; Dynegy, Inc.; and The Ohio Hospi-
tal Association.

(6) Prehearing conferences were held on April 5, and May 11,
2000. The evidentiary hearings were held on May 30, June
1,2,5,6,8,and14,2000.

-61-

(7) A local public hearing was held in Cincinnati, Ohio on June
8,2000.

•

(8) Pursuant to Section 4928.39, Revised Code, the total allow-
able transition costs for CG&E, as agreed to in the transition
plan stipulation, are reasonable and include the recovery of
$401.4 million of existing regulatory assets and projected
$483 million of new regulatory assets, plus certain carrying
costs and purchased power costs.

(9) The stipulation provides appropriate shopping incentives
to achieve a 20 percent load switching contemplated by Sec-
tion 4928.40 (A), Revised Code.

(10) CG&E's transition plan, as modified by the stipulations, sat-
isfies the requirements of 583, and is approved for the rea-
sons and to the extent set forth herein.

It is, therefore,

0

ORDERED, That CG&E's transition plan and stipulations filed on April 17, 2000,
and May 8, 2000, are approved, to the extent set forth in this opinion and order and
subject to final approval of CG&E's compiiance tariffs. It is, further,

ORDERED, That the tariff amendments and accounting authority requested by
CG&E are approved in accordance with the discussion set forth in this opinion and or-
der. It is, further,

ORDERED, That CG&E and other interested intervenors follow the timelines
for informal review and comments with respect to the company's compliance tariffs,
and that CG&E file an application for approval of its compliance tariffs in accordance
with the directives set forth in this opinion and order. It is, further,
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QRDERET7, That a copy of this opinion and order be served upon all parties of
record.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cineinnati Gas & ElecPrlc Company To Adjust
and Set its System Reliability Tracker Market
Price.

}
Case No. 05-724-EL.-UNC

OPINION AND ORDER

The Commission, coming now to consider the stiipulation, testimony, and other
evidence presented in these proceedings, hereby issues its opinion and order.

APPEARANCES

Paul A. Colbert, Senior Counsel, Kate E. Moriarty, Assistant General Counsel, and
Sheri L. Hylton, The Cincinnati Gas & Electric Company, 139 East Fourth Street, P.O. Box
960, Cincinnati, Ohio 45201, on behalf of the Cincinnati Gas & Electric Company.

Jim Petro, Attomey General of the State of Ohio, Duane W. Luckey , Senior Deputy •
Attomey General, by Thomas McNamee, Assistant Attomey General, 180 East Broad
Street, Columbus, Ohio 43215, on behalf of the staff of the Public Utilities Commission of
Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Ann M. Hotz and Jeffrey
L. Small, Assistant Consumers' Counsels, Office of Consumers' Counsel, 10 West Broad
Street, Suite 1800, Columbus, Ohio 43215, on behalf of residential utility consumess of the
Cincinnati Gas & Electric Company.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff, 52 East Gay Street, FO
Box 1008, Columbus, Ohio 43215, on behalf of Constellation NewEnergy, Inc.; Constellation
Energy Commodities Group, Inc.; and Strategic Energy, LLC.

McNees, Waliace & Nurick, by Samuel C. Randazzo and Daniel Neitsert, 21 F,ast
State Street,17µ Floor, CoLucnbus; Ohio 43215, on behalf of Industrial Energy UseraOhio.

Craig I. Smith, 2824 Coventry Road, Cleveland, Ohio 44120, on behalf of Formica
Corporation.

David C. Rinebolt, Executive Director and Counsel, 231 West Lima Street, P.O. Box
1793, Findlay, Ohio 45839, on behalf of Ohio Partners for Affordable Energy.

Boehm, Kuttz & Lowry, by David F. Boetnn and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

1. HISTORY OF THE PROCEEDINGS

On September 29, 2004, the Commission issued its opinion and order in a
proceeding which established a rate stabilization plan (RSP) for the Cincinnati Gas &
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Electric Company (CG&E). In ehe Matter of the Application of The Cincinnati Gas & Electric
Company to Modify its Nonresidentlai Generation Raxes to Provide for Market-Based Standard
Seroice Offer Pricing and to EstaSlish an Alternative Competitive-Bid Seroice Rate Option
Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, et at. (RSP case). The
RSP was designed to stabilize prices followfng the teimination of CG&E's market
development period, while allowing additional time for competitive electric markets to
grow. As a part of the RSP, the Commission authorized CG&E to establish and charge a
system reliability tracker (SRT) which would perroit CG&E to flow through to customers
the actual costs necessary to cover peak and reserve capadty requirements to maintain
system reliability. In its November 23, 2004, entry on rehearing in the RSP case, the
Commission required CG&E to file an annual application, no later than September 1 of
each year, to establish the SRT for the following calendar year. Also in that entry on
rehearing, the Commission clarified that the SRT was to be unavoidable during 2005 :
(except by shopping credit customers), but that the avoidability of the SRT in subsequent
years would be determined in a case to be commenced by CG&E by the earlier of the :
implementation of MISO Day 2 (as that term was used in the entry on rehearing) or July 1,
2005, whichever occurred earlier.

On December 3, 2004, CG&E filed an application to approve its initia! SRT, for the
calendar year 2005. In the Matter of the Application of The Cinclnnati Gas & Electric Company
to Modyy its System Relialn'lity Tracker Component of its Market-Based Standard Service Offer,
Case No. 04-1820-EL-ATA (2004 SRT case), Following a subsequent amendment, the
application in the 2004 SRT case was approved, on an interim basis only, subject to
modification and subsequent true-up, on December 21, 2004. Pinal approval of the 2004
SRT application was issued on February 9,2005.

On June 1, 2005, CG&E filed its applieation in the above-captioned case (2005 SRT
application), seeking (1) approval of CG&E's 2006 resource plan and the consequent SRT
price for the calendar 2006, (2) a determination of the avoidability of the SRT in years
subsequent to20Q5, and (3) authorization of quarterly adjustments to the SRT.

Several entities filed motiona for intervention ia this proceeding. Intervention was
granted to Ohio Consumers' Counsel (OCC); Constellation NewEnergy, Inc. (CNE);
Constellation Energy Commodities Group, Ine. (CECG); Strat^c IInergy, LLC (Strategic);
Industrial Energy Users-Ohio; Ohio Energy Group, Inc. (OEG)7 Ohio Partners for
Affordable Energy; and Formica Corporation (Formica).

A hearing was held on September 7 and 9, 20015. At the hearing, CG&E presented
the testimony of three witnesses. Two witnesses testified on behalf of CNE, CECG, and
Strategic. Staff of the Commission also presented one witness.

On October 27, 2005, several of the parties filed a joint stipulation and
recommendation which purports to resolve all of the issues raised by the 2005 SRT
application. All parties signed this gtipulation, with two exceptions: Formica filed a letter,
on November 3, 2005, stating that it would not oppose the stipulation: OEG filed a
statement, onNovember 10, 2005, confinning that it would neither oppose the stipulation
nor file a brief. No briefs were filed by any party.
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II. SUMMARY OF THE STIPIfLATlON

The stipulation is intended by the signatory parties to resolve all of the outstanding
issues in the 2005 SRT case. It includes the following provisions:

(1) With regard to nonresidenfial customers, the SRT w3ll be avoidable
by any customer that signs a contract or provides a release a ^e^mg
to remain off CGFxE's market-based standard service offer (MBS'S0)
serviee through December 31, 2008, and to return to the MBSSO
service, if at all, at the higher of the RSP price or the hourly
locational marginal pricing (LIv1P) market price, as set forth In the
C.ommission s enntry on rehearing in the RSP case.

(2) With regard to residential customers, the SRT will be unavoidable.
AU residential cu'stomers who purchase generation from a
competitive supplier may return to CG&E's MBSSO at the RSP
price.

(3) CG&E will calculate the SRT for the first quarter of 2006 using a
planaing reserve margin of 15 percent of the projected retail load
not eligible to avoid the SRT on January 31, 2006. In its filing for the
second quarter of 2006, CG&E will recondle that calculation with
the actual such load on January 31, 2006. CGBtE's plan to purohase
reserves of 15 percent of the retail load not eligible to avoid the SRT
is deemed by the parties to be prudent. CG&E agrees to make
purohases to achieve that reserve, keeping records sufficient for
Conunission staff audit, and will recover the assodated oDSts from
customers that do not avoid the SRT,

(4) CG&E wiIl buy and sell reserve capadty as needed and as possible,
crediting revenues to SRT customers and mana ging the reserve
position to maintain a 15 percent reserve level for the projected
standard service load, to the extent possible. Such management will
indude the acquisition and sale of capadty for non-residential
conswners that leave or return to the MBSSO at the higher of the
R6I' price or the hourly I.ivII' price. Management of the 2006 SRT
will be subject to a prudence review by the Commission.

(5) The 2006 SRT wip be adjusted and reconciled quarterly.

(6) The SRT costs will be divided into separate pools allocable to
residential and nonresidential customers, with 42.382 percent of
costs allocated to residential customers' pool, along with the same
percentage of over-coEections, under-recoveries, and credits from
third-party sales. Shopping by nonresidential customen; will not
cause residential customers to pay any additional charges.
Nonresidential customers will pay the rematnder of SRT costs.
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(7) SRT transactions shall be audited by Commission staff. The results
of its audits shall be filed in the docket. Parties may request a
hearing regarding such audit.

(8) With regard to certain specified assets, the partles agreed as follows:
"To the extent that any assets owned by Duke Energy North
America LLC (DENA Assets) are transferred to CG&E and CG&E -
proposes to use any such DENA Asseta as part of the SRT portfolio,
CG&E cannot vee the DPNA Assets as patt of the SRT unless it
receives Commission authorization to do so after CGBtE applies to
the Commission for approval to include such DENA Asset(s) in the
portfolio and for apptoval of the SRT merket prtce associ.ated with
such DENA Asset(s). CC&E shall provide OCC with workpapers
and other data supporting the use of DENA Assets as part of the
SRT and if any interested party is concerned about the use of DENA
Asaets in the SRT the Conunission will hold a hearing." The parties
also noted, in a footnote, that "[n]othing herein shall be construed as
the parties' consent for approval of the transfer of the DENA Assets
to CG&E. All parties retain their legal rights with respect to the
transfer of the DENA Assets to CG&E."

(9)
i

All other terms of the 2005 SRT application should be approved.

-4-

111 EVALUATION OF THE STIpULATION

Rule 4901-1-30, O.A.C., authorizes parties to Comrnission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement are
accorded substantial weight. See, Consumers' Counset tv. Pub. iltit. Comm., 64 Ohio St3d 123,
at 125 (1992), citing Akron v. Pub. Lttil. Comm., 55 Ohio St.2d 155 (1978). This eoncept is
particularly valid where the stipulation is unopposed by any party and resolves all issues
presented in the pro¢eeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas & Electric
Co., Case No. 91-410-EfrrAIR (April 14, 1994); Western Reseroe Telephone Co., Case No. 93-
230-TP-ALT (March 30,1004); Ohio Edison Co., Case No. 91-698-EL-FOR et al. (December 30,
1993); Cleoefand EIectric iuum. Co., Case No. 88-170-EL-AIR (jattuary 30,1989); Restatement of
Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26,1985). The
ultimate issue for our consideration is whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be adopted.
In cmnsidering the reasonableness of a stipulation, the Cornmission has used the following
criteria:

(1) ts the settlentent a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public
interest?
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(3) Does the settlement package violate any important regulatory
principle or practice?

-5-

I
The Ohio Supreme Court has endorsed the Commission s analysis using these :

criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. UtiI. Comm., 68 Ohio St.3d 559 (1994) (ating
Consumers' Counsel, supra, at 126). The court stated in that case that the Coaunission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Comnussion (Id.).

After reviewing the stipulation and other evidence of record, we conclude that the
stipulation, as a whole, represents a reasonable resolution of the issues presented in this
proceeding. The stipulation appears to be the product of serious bargaining among
knowledgeable, experienced parties; to benefit the public irtterest; and riot to violate any
important regulatory principle or practice. Aocordingly, we fmd that the stipulation
submitted in this case should be adopted and approved In its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

(1) CG&E is an electaic light company within the meaning of Sectiona
4905.03(A)(.4) and 4928:01(A)(7), Revised Code, and, as such, is a
public utility as defined by Section 4905.02, Revised Code, subject to
the jurisdiction and supervision of the Commission. CG&E is also an
electric distribution utility within the meaning of Section
4928.01(A)(6), Revised Cdde.

(2) On june 1, 2005, CG&E filed an application seeking approval of
CG&E's 2006 resource plan and the consequent SRT price for the
calendar 2006, a deteradnation of the avoidability of the SItT in years
subsequent to 2005, and authoriaation of quarterly adJustments to
the SRT.

(3) The Commission conducted a public hearing in this proceeding on
September 7 and 9, 2005, at its offices at 180 East Broad Street,
Columbus, Ohio.

(4) A stipulation wlrich would, if accepted by the Commission, resolve
all of the issues in this case, was filed on October 27, 2005. That
stipulation was signed by all but two of the parties to this case. Each
of the other two parties confirmed that it would not oppose the
stlpulation.

(5) T'he Commission adopts; in its entirety, the stipulation presented by
the parties to these proceedings.
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ORDER

It is, therefore,

-6-

ORDERED, That the stipulation presented in this proceeding be adopted in its .
entirety. It is, further,

ORDEHF:D, That CG&E file proposed tariffs reflecting the terms of this opinion and
order within 10 days.. It is, further,

ORDERED, That a copy of this opinion and order be served upon all parties of
record.

Alan R. Schriber, Chairm

onda Ha

JWK/9EF;geb

Entered in the Journal
iIOVV I8 m

/ -Qx ^ (k-, ^-

Reneb J. Jenkins
Secretary

Judith
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BEFORE

THE PUBLdC U7TLrrIES COMMISSION OF OHIO

In the Matter of the Regulation of the Fuel and
Economy Purchased Power Component of The
Cincinnati Gas & Electric Company's Market-
Based Standard Service Offer.

Case No. 05-806-EIrUNC

OPIIVION AND ORDER

The Commission, coming now to consider the stipulation, testimony, and other
evidence presented inthis proceeding, hereby issues its opinion and order.

APPEA .....CES:

James B. Gainer, Associate General Counsel, Paul A. Colbert, Senior Counsel, and
Rocco O. D'Ascenzo, Counsel, The Cincinnati Gas & Electric Company, 139 East Fourth
Street, P.O. Box 960, Cincinnati, Ohio 45201, on behalf of the Cincinnati Gas & Electric
Company.

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Senior Deputy
Attomey General, by Stephen E. Reilly and Elizabeth Stephens, Assistant Attorneys
General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the Public
Utilities Comndssion of Ohio.

Janine L. MigdemOstrander, Ohio Consumers' Counsel, by Kimberly W. Bojko,
Assistant Consumers' Counsel, Office of Consumers' Counsei,10 West Broad Street, Suite
1800, Columbus, Ohio 43215, on behalf of residential utility consamers of the Cincinnati
Gas & Electric Company.

McNees, Wallace & Nurick, by Samuel C. Randazzo and Daniel Neilsen, 21 East
State Street,17th Floor, Columbus, Ohio 43215, on behalf of Industrial Energy Users-Ohio.

OPINION:

I. {jISTORY OF THE PROCEE^INGS

On September 29, 2004, the Commiasion issued its opiniqn and order in a
proceeding that established a rate stabilization plan (RSP) fox the Cincmnati Gas & Electric
Company (GGBiE). In the Matter of the Application of T7ee Cincinnati Gas & Etectric Company to
Modify its Nonresidential Generation Rates to Provide for Market-Based Slandard Seroice QQer i
Prieing and to Establish an Alternative Competitiae-Bid Service Rate Option Subsequent to the !
Market Deuelopment Period, Case No. 03-93-EL-ATA, et al. (RSP case). The RSP was ;
designed to stabilize prices following the termination of CG&E's market development

Thie ia to certify t*at the itaagee ap7eariny _area:x-...,.._........t
accuratei and complete r¢produe§ion of a case file
documeat delivnered in the regular course of b"inesff.
Techaiaiaa /^.^- ...Dnta Pxaesn.na
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period, while allowing additional time for competitive electric markets to grow. As a part
of the RSP, the Commission authorized CG&E to establish and charge a fuel and purchased
power price component (FPP) which would permit CG&E to flow through to customers the
actuni costs necessary to cover fuel and economy purchased power costs, a reconciliation
adjustment, a system loss adjustment and emission allowances (EAs), to the extent those
costs are in excess of amounts authorized in CG&E's last electric fuel component
prot.̂ eeding. The Commission required CG&E to make periodic submissions to
Commission staff for staff's review of the FPP proposed for each upcoming quarter. The
Commission also required CC&E to file an annual application, no later than September 1 of
each year, to review the preceding four quarters' FPP charges. On June 29, 2005, the
Commission issued an entry determining that it should review the FPP c6arges for four-
quarter periods ending June 30 of each year: Therefore, this first review is for a six-month
period and the final review will be for an eighteen-month period.

On December 27, 2004, CG&E filed tariffs, establishing the FPP component for the
first quarter of 2005. On April 22, 2005, CG&E filed a tariff amendment, setting the FPP
rider charge for the second quarter of 2005. On June 14, 2005, the Commission ordered its
staff to issue a request for proposals from auditors who would review the FPP rider
calculation. On July 6, 2005, following receipt and evaluation of such proposals, the
Commission selected Energy Ventures Analysis, Inc. (EVA), to serve as the auditor of the
FPP for this pxoceeding. CG&E's application for review of the FPP charges for the first and
second quarters of 2005 was filed on September 26, 2005.

Upon motions filed in this proceeding, the attorney examiner granted intervention
to Ohio Consumers' Counsel (OCC) and Industrial Energy Users-Ohio (IEU). A hearing
was held on November 1 and 2, 2005. At the hearing, CG&E presented the testimony of
two witnesses. Two witnesses testified to support the Commission-ordered audit of the
FPP. Staff of the Commission also presented one witness.

Briefs and reply briefs were filed by CG&E, OCC, IEU, and Comniission staff on
November 18, 21, and 28,2005. On January 18, 2006, CG&E and staff filed a stipulation and
recommendation (stipulation) resolving all issues in this proceeding. On January 19 and
27,2006, IEU and OCC filed notices stating that they would not oppose the stipulation.

II. SUMMARY OF THE STIPULATION

The stipulation is intended by the signatory parties to resolve all of the outstanding
issues inthis proceeding. It includes the following provisions:

A. The parties agree that, for each future FPP audit period, CG&E shall
prepare (1) documentation of coal purchases, by plant, by supplier, by
month, including coal quality and price; (2) documentation of coal
contract performance summaries indicating tons ordered, tons
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received, tons sold, tons slupped to synfuel plants, quality, quality
deviations from contract specifications, and actions taken by the utility
to address non-performance; and (3) documentation of generation, and
coal burn, by plant, during each FPP audit period.

B. The parties agree that, as part of the next FPP audit, the FPP auditor
wiIl perform a complete review of the five high sulfur coal contracts
entered into by CC&E during the FPP audit period of January 1, 2005,
through June 30, 2005, but which were not provided to the auditor for
review during the prior audit. Nothing in the stipulation wiR deprive
any party of its rights with regard to such review.

C. The parties agree that CG&E will develop a methodology for
allocating fuel costs or fuel contracts to the Union Light Heat & Power
Company (ULH&P) following the tranefer of certain of its generating
units. That methodology wilI be reviewed in the next FPP audit.

D. The parties agree that aU issues regarding pre-7AU5 coal contract eales
are resolved by the stipulation and that no change to the PPP rate is
necessary related to this issue. The parties also agree that no
allocation, as between FPP customers and non-FPP customers, of the
benefits and costs associated with such sales Is neoessary. This issue is
resolved by the stipulation for the entire RSP period, from January 1,
Z005, through December 31, 2008. The parties agree to discuss criteria
for the equitable assignment of benefits and costs of CG&E'a aoal
contract sales margins regarding contracts executed on or after
January 1, 2005. If the parties are unable to agree upon such criteria,
then the PPP auditor shall review the criteria in the next FPP audit. In
addition, the FPP auditor shall review the applicatfon of such criteria
and verify the equitable assignment to FPP customers of the benefits
and costs of coal contractsales executed on or after January 1, 2005.

E. The parties agree that CG&E will fully document any intra-company
coal transactions, including those that occurred during the FPP audit
period of January 1, 2005, through June 30, 2005, and will receive the
same type of management approvals as CG&E requires relative to the
purchase of emission allowances from affiliates. The required
documentation must show that intra-company purchases cost no more
than the market alternatives.

F. The parties agtee that CG&E's FPP customers will receive the benefits
of the reduced fuel costs associated with Tyrone Synfuel, but not other
revenues or costs associated with Tyrone Synfuel. The agreement with
regard to this issue is intended to apply to the entire RSP period, from
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January 1, 2005, through December 31, 2008, but does not apply to any
other synfuel arrangements.

G. The parties agree that, as a resolution of a specified recommendation
of the auditor, CC&E will economically manage fuel, power, and
emission allowances forward for the balance of the R8P period.

I-I, The parties agree that CG&E shall not allocate any part of its
December 31, 2004, S02 emission allowance bank to FPP cnstomers.
The agreement with regard to this issue is intended to resolve all
issues related to the allocation of CG&.E's December 31, 200&, SOz
emission allowance bank for the entire RSP period ofJanuary 1, 2005,
through December 3;12008.

I. The parties agree that CG&E will allocate EPA-allotted zero-cost SO:
emission allowanms on the basis of projected enrissions, and add to
the resulting allocation to FPP load an additional 16,421 zero-cost
allowances for each of the years 2006, 2007, and 2008. T'his allocation
is fixed as of the execution of the stipulation and will remain fixed for
the duration of theltSP period ending December 31, 2008. The zero-
cost 902 allowances to be allocated to FPP load is as follows: 2005,
61,121; 2006, 73,473; 2007, 69,844; and 2008, 62,588, not including the
additional annual allocation of 16,421, as previously referenced.
Including the additional annual allocation, the total zero-cost SOz
allowances to be allocated FPPload is 2005, 61,121; 2006, 89,894; 2007,
86,265; and 2008, 79,009. The parties also agree that a two-inventory
system, based on this allocation methodology, is appropriate. During
the RSP, CG&E wifl actively forward manage 90z emission allowances
for FPP load and non-FFP load separately, such that the FPP load and
non-FPP load shall be assigned the benefits and/or costs of S02
emission allowance transactions that result from the active
management of the respective Inventories to ensure compliance with
Environmental Protection Agency requirements for S02 emissions. In
each PPP audit, the auditor may examine purchases and sales of 9Ox
enussions allowances to ensure that the transactions were executed at
fair market prices for FP7' load. To the extent that purchases or sales
for FPP and non-FFP load are made on the same business day, CG&E
shall give the weighted-average price of all of the purchases or sales
on that day to both FFP and non-FPP load.

J. The parties agree that neither NOx emission allowance costs, nor NOx
emission allowance transaction benefits, will be Included in the FPP
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rates through the balance of the RSP Period, January 1, 2005; through
December 31, 2008.

i

K. The parties agree that CG&E shall not recover costs of environmental
reagents through the FPP. All costs of enviromnental reagents that
have been included in the FPP rates shall be refunded to FPP
customers through the RA adjustment in the April through June 2006
FPP rates. CG&E may recover the cost of such reagents tlirough the
annually adjusted component (AAC) of its market-based standard
service offer rates. The parties agree to the following process and
recover: CG&E shall include projected year 200 environmental
reagent costs in the application that CG&E may file to set the 2017
AAC rate. CG&E shall include projected year 2008 environmental
reagent costs and a true-up adjustment for year 2007 actual costs in the
application that it may file to set the 2008 AAC rate. The true-up
adjustment associated with actual 2008 environmental reagent coats
shall be refunded or collected during 2009. Such reeovery shall be
dependent upon the need for an incremental increase in the AAC
based upon environmental reagents and other costs that CG&E may
recover through the AAC pursuant to the Commission's opinion and
order in the RSP case. Nothing in the stipulation prohibits any party
from contesting the environmental reagent costs or their recovery in
such future AAC cases.

-5-

L. The parties agree that there shall be no true up of CG&E's SOe and
NOx emission allowance inventories, as was suggested in the audit
report. Such inventories shall be assigned as set forth in the
stipulation. With regard to SO: emission allowance auction proceeds,
CG&E will ailocate the proce2ds in the same proportion as z+ero-cost
S02 emission allowances are allocated. The SOz emission allowance
allocation to FPPload is 33 percent for 2005, 88.2 percent for 2006, 84.2
percent for 2007, and 76.2 percent for 2008. There will be no allocation
of NOx emission allowance auction proceeds.

M. The parties agree that CG&E shall comply with the FPP financial audit
recommendations made in this case, to the extent that they are not
inconsistent with the stipulation.

IIi. EVALUATION OF THE S'P1pULATION

Rule 4901-1-30, Ohio Administrative Code, authorizes parties to Commission !
proceedings to enter into a stipulation. Although not binding on the Commission, the
terms of such an agreement are accnrded substantial weight. See, Consumers' Counsel v.
Pub. Util. Comm., 64 Ohio St.3d 123, at 125 (1492), citing Alcron v. Pub. Util. Comm., 55 Ohfo ,•
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St.2d 155 (1978). This concept is particularly valid whete the stipulation is unopposed by
any party and resolves all issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Conunission proceedings. See, e.g., Cincinnati Gas & Electric
Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Tetephone Co., Case No. 93-
230-TP-ALT (March 30,1004); Ohio Edison Co:, Case No. 91-698-EL-FOI2 et a1. (December 30,

4 1993); Cleceland Electric Rfum. Co., Case No. 88-170-EL-AIR Uanuary 30,1989); Restatement of
Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC (November 26, 1985). The
ultimate issue for our consideration is whether the agreement, which embodies
considerable time and effort by the signatory parties, is reasonable and should be adopted.
In considering the reasonableness of a stipulation, the Commission has used the following
ctlteria:

(1) Is the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public
interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. lltil. Comm., 68 Oldo St.3d 559 (199A) (citing
Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).

After reviewing the stipulation and other evidence of record, we conclude that the
stipulation, as a whole, represents a reasonable resolution of the issues presented in this
proceeding. The stipulation appears to be the product of serious bargaining among
knowledgeable, experienced parties; to beneCit the public interest; and not to violate any
important regulatory principle or practice. Accordingly, we find that the stipulation
submitted in this case should be adopted and approved in its entirety. We also find that
the FPP rates charged during the audit period were fair, just, and reasonable in llght of the
terms of the stipulation. Any adjustment in the F'PP rate which is required to be made as a
result of our adoption of the stipulation must be reflected in the FPP rate in the next
quarterly FPP filing. Cornpliance with this directive will be reviewed in the next annual
FPP audit.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CG&E is an electric fight company within the meaning of
Sections 4905.03(A)(4) and 4928.01(A)(7), Revised Code, and, as
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such, is a public utility as defined by Section 4905,02, Revised
Code, subject to the jurisdiction and supervision of the
Commission. CG&E is also an electric distribution utility
within the meaning of Section 4928.01(A)(6), Revised Code.

(2) On September 26, 2005, CG&E filed an application seeking the
Commission's review of the fuel and purckutsed power
component of CG&E's rates during the first and second
quarters of 2005.

(3) The Conunission conducted a public hearing in this proceeding
on November 1 and 2, 2005, at its offices at 180 East Broad
Street, Cplumbus, Ohio.

(4)

(5)

(6)

A stipulation which would, if accepted by the Commission,
resolve all of the issues in this case, was fiied on January 18,
2006. That stipulation was signed by all but two of the parties
to this case. One of the other two parties confirmed that it
would not oppose the stipulation. The other party has not
opposed the stipulation.

The Commission adopts, in its entirety, the stipulation
presented by the parties to these proceedings.

The FPP rates charged during the audit period were fair, just,
and reasonable tn light of the terms of the stipulatioa Any
adjustment in the FPP rate which is required to be made
pursuant to the stipulation must bereflected in the FPP rate in
the next quarterly IiPP filing. Compliance with this directive
shall be reviewed in the next annual PPP audit.

ORIDE

It is, therefore,

ORDERED, That the stipulation presented in this proceeding be adopted in its

entirety. It is, further,

ORDERED; That the FPP rate in the next quarterly PPP filing be adjusted as
described in this opinion and order and that such adjustment be reviewed in the next
annual audit. It is, further,
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ORDERED, That CG&E file proposed tariffs reflecting the terms of this opinion and
order within 10 days. It is, further,

ORDEREiD; That a copy of this opinion and order be served upon all parties of
record,

THE PUB JI:IT'!ES COMMIS.SION OF OHIO

I

^ 9L=i-
A!an R. Sdhriber, Chairman

4*
Ronda Haitman Rrgus

Donald L. Mason

JGVIC/SSF;geb

Entered in the Journal

FEB 0 fi ZCOf

ReneP J. Jenltins
Secretary
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BEFORE

THE PUBLIC UT1L8IlES COIvIMESSION OF OHIO

Consolidated Duke Energy Ohio, Inc., Rate ) Case Nos. 03-93-EL-ATA
Stabflization Plan Remand and Rider ) 03-2079-EfrAAM
Adjustment Cases. ) 032691-EIrAAM

) 03-2080-EL-ATA
) 05-724-E1.-UNC
) 05-725-EIrUNC

) ob-1068-EIrUNC
) 06-1069-EGUNC

) 06-108SEIrUNC

ENTRY

The Comamission finds:

(1) On November 22, 2006, the Supreme Court of Ohio issued its
decision in Ohio C'onsumere' Counset ro, Pub. Lltif. Comm.,111 Ohio St.
3d 300; 2006-Ohio-5789, remanding certain issues to the Commission
for further consideration in Cases 03-93EL-ATA, 03r2079-EL-AAM,
03-2081-EIrAAM, AND 03-2080-'EL-ATA. The additional, above-
captioned cases were subsequently consolidated with the remanded
proceedings.

(2) In the course of the Conunission's remand proceedings, certain
information, including side agreements between parties to theae
proceedings, was obtained tln'ough discovery and was sought, by
several of the parties to the proceedings, to be maintafned as
confidential. Thus, with regard to ttiose side agreements and certain
other information, numerous motions for protective orders were
filed by various parhies.

(3) On October 24, 2007, the Conrniesion issued its order on remand in
these consolidated proceedings. In our order, we discussed the
motions for protective orders at great length, ultimately finding that
certain of the information in the documents in question is witfdn the
defmition of a trade secret and should, therefore, be the subjed of a
protective order!

It is clear to us, fro'm our review of the information, that
at least certain portions of the documents would indeed
meet this portion of the definition of trade secrets. We

TAie is toarrtily tLat tha SneWsa appaarSap are w
accurate and cwmlete reDroGUation of a oaee file
doMmant dailvared in ttw reynlar conree of_¢ucinea

Nabnician Dat0 F:cceeeaE _'J a`6
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agree with the parties seeking protective treatment that
certain por6ons of the material in question have actual
or potential independent economic value derived from
their not being generally known or ascertainable by
others, who might derive economic value from their
disclosure or use. Specifically, we find that the
following hiformation has actual or potential
independent eeonomic value from its being not
generally known or ascertainable: customer names,
account numbers, customer sodal security or employer
identification numbers, oontract termination dates or
other termination provisions, financial consideration in
each contract, price of generation referenced in each
contract, volume of gencration covered by each
contract, and terms under which any options may be
exercisable.

Order on Remand at 15.

(4) As a part of that order; the Commission directed Duke Fnergy Ohio,
Inc., (Duke) to work with the parties to the side agneemetits to
prepare and file "a redacted version of the confidential information
attached to the preffded testimony of Ms. .Hixon ...." After that
filing, each other party to the proreed3ngs was to redact and file all
other sealed documents that such party had previously filed with the
Commission. Order on remand at 17. AIl redactions were to be
]imited to that information found by the Commission to be trade
secret as outlined above in finding (3).

(5) on December 7, 2007, Duke filed its newly redacted documents. On
January 23, 2008, Duke and its affiliates filed new redactions of the
other documents that they had filed under seal, as did the office of
the Ohio Consumers' Counsel (OCC). No other party filed the
reqnired new redactions. Pollowing OCC's filing, various parties
disputed OCC's assertions that Duke's redactions had failed to
foIIow Commission directives. In addition, on pebruary 13 and 14,
2008, Duke filed new versions of its proposed redactions of a
nuniber of documents previously included in its filings.

(6) ln addition to the sealed documents discussed above, certain other
documents have been maintained under seal pursuant to an attorney
ezaminer entry issued on May 13, 2004. That protective order was
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oontinued by enhy of May 2, 2006. On September 17, 2007, Duke
moved, once again, to continue the protective order. Duke asserts
that the documents covered by its motion are still proprietary and
that they are not actually "records" under the appllcable definition.
OC:C filed a memorandum contra Duke s motion, on petober 5, 2007,
arguing that the motion was not properly supported and disagreeing
with Duke's definitional arguntent. Duke replied on October 9, 2007,
providing additional support for its need for continued
confidentiality and restating its argument that documents provided
to the Comnflssion, but not used by the Commission in reaching its
decision, are not publirrernrds.

(7) Duke asserts, with regard to the detlnition of "records" in Section
149.011, Revised Code, that the documents in quesefon are not
records because they were not received by the Commission "to
document the organization, functions, policies, decision, procedures,
operation, or other activities" of the Commission. Duke contends
that a decision of the Supreme Court of Ohio supports this analysis
through its finding that proprietary documents retain their
confidential nature when they come into the possession of a public
office. State ex, Rel. Besser v. Ohio State Universlty, 87 Ohio St3d 535
(""),

(8) We disagree with Duke's reasoning. It is certainly true that
confidential documents retain that nature even when they come into
the possession of the Commiasion, as held by the court. However,
that aonclusion does not support a holding that documents that are
filed with the Commission are not "records" simply because they
did not form the basis of a Couunission opinion. Duke made the
determination, in 2004; that it wished to file these documents, which
were responses to discovery requests. Such a filing was not required
by Conuaission rules. Duke's motion for a protective order
referenced a disptite between Duke and OCC conceXning the
handling of eonfidential documents. Duke's filing was intended to
use the Commission's protective order as a part of the resolution of
that dispute. !n granting the requested protective order, the attorney
exam9ner also resolved the dispute wncernirlg terms of the parties'
confidentiaiity agreetnent. Thus, even if Duke's argument regarding
the definition of "recorde° in Section 149.011, Revised Code, is
correct, which we are not here determining, it would not result in a
conclusion that these documents did not document the decisions of

-3-
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the Commission. They did document the background of the
examiner's granting of a protective order.

(9) The Commission has completed an exhaustive review of all newly
proposed redactions and, where parties did not file new redactions,
the redactions originally proposed. The Commission's review also
included the documents covered by the May 13, 2004, protective
order and all other docnments filed under seal in these consolidated
cases. With regard to ihilce's motion to extend the protective order
that was first granted on May 13, 2004, we find that only a limited
portfon of the information in those documents remains a trade
secret. With regard to documents filed under seal since the remand
of these proceedings, many of the redactions proposed by the parties
do not comply with our order regarding the categories of
inPormation that would be deemed a trade secret. Parties should
understand that their actions caused the expenditure of substantial
addfiional hours of work by numerous Commiasion employees.
Should such behavior be repeated, the Commission may consider the
Imposition of civll forfeitures undet3eeHon 490554, Revised Code.

(10) We have creatad a new, Commission-redacted version of each
document that was filed under seal in these consolidated
proceedings. The redactions prepared by the Commission follow the
general inshuctions delineated in the order on remand, with some
imporfant exceptions. Information that is or already has been made
public cannot be treated as a trade secret under Section 1333.61,
Revised Code. Thus, in a situation In which information might have
fallen within the categories outlined in the order on remand but was
released in a pubHc filing by one of the parties, we wilf not protect
that information where it clearly appeara in other places in the same
docament or in other documents.

(11) In addition, we note, in this regard, that an e-mail, outlining the
nature and certain details of the side agreements, was filed publicly
by Duke and that such filing was discussed in a Cincinnati
newspaper. As a result of that public release, the termination dates
of the side agreements, the fact that the side agreements provide for
the refund of riders, and the fact that the options agreements are full
requirement contracts can no longer be considered trade secret
information and, therefore, will not be treated as confidential. In
addition, that e-mail referenced the level of financial impact to
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Duke.'s aff>7iate that resulted from the option agneements. That
frnfor.mation is, therefore, also no longer confidential.

(12) We would also point out that some of the proposed redactions
sought to treat, as trade secrets, categories and information that our
order on remand did not allow to be so treated. We fmd that, under
the circumstances in these proceedirtgs, names of trade groups,
names of employees, and names of attomeys (unless the attorney
nane makes it possible to identlfy a customer) are not trade secrets.
In addition, we find that, in these circumstances, items such as the
payment of legal fees shouid not be treated as trade secreta. These
items would not fall within the definition of a trade secret in Section
1333.61(D), Revised Code, as we discvased fn our order on remand.

(13) Based on our analysis of the motiaaus for protective orders, as
discussed in the order on remand, and on our comprehensive review
of the docvvments themselves, the motions for protective orders are
granted in part and denied in part.

(14) The Comm3ssion-redacted docmnents will be filed publicly in these
dockets on July 1, 2008, unless an application for rehearing is filed
under Seetion 4903.10, Revised Code. Parties to these proceedings
may contacbthe attorney examiners ia order to receive an electmnic
copy (on a computer disk) of the documents, with lugtdighting to
indicate the. Commission's proposed redactions, which computer
disk should be available no later than Friday, May 30, 2008. The
parties should understand that ihis copy of the in£ormatton must be
traated under the same confidentiality restricttons that apply to any
previous copies. or versions of the information that they have
previously obtained, regardless of the medium in which, or the party
from whom, such information was conveyed. Therefore, the disks,
and the information thereon, are not to be copied or tranemitted in
any way to any other person or entity. As has been the case through
the remand process with regard to those parties who have not
entered into wnfidentfa7ity agreements with Duke or its affiliates
relating to this information, such information is also not to be shared
by any counsel with his or her client or with any other pereon or
entity.

(15) If any parly, after reviewing the Comndssion's redactions, chooses to
file an applicaiioa for rehearing, each asserted error should be
apecificaIly referenced and explained. For this purpose, the
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t;ommission-redacted documents have been arranged on the disk in
chronological order and all of the pages have been consecutively
numbered at the top of the page. A table of contents, referencing
Conunigslon page numbers, has been prepared. Assigriments of
ernor should refer to such Connmission page numbers and the
specific text on such pages. Parties should not exZxct the
Conunission to locate additional similar instanoes of asserted errors.
Assipnents of error that do. not use Commission page numbers or
that are general in nature will be denied.

(15) Rule 4901-1-24(F), Ohio Administrative Code, provides that,
"[u]nless otherwise ordered, any order prohibiting public disclosure
... shail antomatically expire eighteen monthe after the date of its
issuance, and suclt information may then be included in the publlc
record of the proceeding. A party wishing to extend a protecttve
order beyond eighteen months shall flle an appropriate motion at
least forty-five days in advance of the expiration date of the odsting
order. The motion shall include a detailed diseussion of the need for
continued protection from disclosure."

(16) Although the fnfaTmation in question has been held in the
confidential files of the Commission for some time, pending review,
such information has now been fully reviewed. The Commission
finds that it is appropriate in these particular circumstances to grant
a protective order for a period lasting through ranuary 1, 2011.
Aeoordingly, on January 2, 2011, the Commission s docketing
division shaE release the information to the public. Any party
seeking to extend the protection should file an appropriate motion,
pursuant to the cited rule, setting forth in particularity what
information should still'be deemed to be a trade secret and why.
Such a motionshaD refer to the information in questionbased on the
Commission page number, for reference purposea

It.is, therefore,

ORDERED, That the motions for protective orders be granted in part and denied in
part. It ie, further,

ORDERED, That the parties coinply with the requirements of this entry. It is, further,

117



03-93-EL-ATA et al.

ORDSR$D, That a copy of this entry be served upon all parties of record in these
proceedings•

THE PUBISC UTILTIIES COMMifaSION OF OHIO

SEP/JWK.Beb

Entered in the Joarnal

Rened J.Jehkina
Secretery
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SEFORE

THE PUBL[C [)TiLITfES COMMISSION OF OHIO

Consolidated Duke Energy Ohio, lnc., Rate
Stabili¢ation Plan Remand and Rider
Adjustment Cases. •

ENTRY

The Commission finds:

Case Nos. 03-93-ECrATA
03-2079-EL-AAM
03-2081-EL-AAM
03-2080-EL-ATA
05-724-EL-LINC
05-725-EL-UNC
08-1068-EL-UNC
06-1069-EGUNC
06-1085-EL-UNC

(1) On Noveumber 22, 2006, the Supreme Court of Ohio issued its
decision in Ohio Consumera' Counsel v. Pub. ilti[. Comm., 111 Ohio
St. 3d 300, 2pp6.Otiio-5789, remarnding certain issues to the
Commission for further consideration in Cases 03-93EL-ATA, 03-
2079-fiIrAAM, 03-2081-EL.AAM, AND 03-2080-EI.-ATA. The
additional, above-captioned cases were subsequently
consolidated with the remanded prooeedings.

(2) On May 28, 2008, the Commission issued an entry relating to
numerous documents that were filed under seal in these cases. In
that entry, among other things, the Coaunission stated that a
computer disk, showing copies of Commission-redacted
documents, woufd be available no later than Friday, May 30,
2008. The Commission also stated that those docaments would
be filed publicly in these dockets on July 1, 2008, uniess an
application for rehearing had been filed prior to that date. The
Commission'.s goal wae to allow partiee approzimately 30 days
for thelr review of the Commission's redactions.

(3) Due to technical difficulties, the computer disk was not ready on
the date promised. In order to allow the parties, as intended,
approxfmately 30 days to review the Contmission's redactions,
the Commission will, through this entry, re-adopt all of the
findings in the May 28. 2008, entry other than finding (14). Such
findings are being re-adopted as if not previously considered.

Tpi► 1n to oertlEq that the ima9ws apyperin9 areea
accurate eap owp1ete raDrodwotioa otacaa. file
damWSat Qali+raawi Sa the rwular course oEhusinses

rachaicLaa. '^ ... "te eroaessed..:
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(4) Iin place of the langaage in finding (14) of the May 28, 2008, entry,
the following provisione will apply: The Co+unisaion-redacted
documents will be filed publiely in these dockets on July 8, 2008,
unless an application for rehearing Is filed under Section 490.3.10,
Revised Code. Parties to these proceedings may contact the
attomey exentinera in order to receive an electroni2 copy (on a
computer disk) of the documents, with highlighting to indicate
the Commiasion's proposed redactions. The parties should
understand that this copy of the infonnation must be treated
under the same confidentiality restrictions that apply to any
previous copies or versions of the information that they have
previously obtained, regardleas of the medium in which, or the
party from whom, such information was conveyed. Therefore,
the disks; and the information thereon, are not to be copied or
transmitted inany way to any other personor entity. As has been
the case through the remand process with regard to those parties
who have not entered into confideatiality agreements with Duke
or its affiliates relating to this information, such information is
also not to be shared by any aounsel with his or her client or with
any other person or entity.

(5) The Com miuQion s intention is that, if any party desires to file an
application for rehearing with regard to the matters originally
determined in the May 28, 2008, entry and re-adopted in the
present entry, the deadline for filing auch application for
rehearing should be calcutated on the basis of the present
issuance date.

Itis,therefore,

ORDERED, THat a1lof the fmdings in the May 2$, 2008, entry, other than finding 14
be re-adopted cnnsistent with finding 3, herein, It is, further,

ORDEERED, That the parties comply with the requirementsof this entry. It is, further,
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ORDERED, That a copy of this entry be served upon all parties of record in these
proceedings.

Alan R Schiiber, Chairman

Paul A. Centolella

SEF/JDVK:geb

Entered in the Journal

JUN b 4 2D08

Rene€ J. Jenkins
Seavter5.

da Haitman Pe'

^ ^l•^^,?o'
Cheryl L.ltoberto
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