IN THE SUPREME COURT OF OHIO

»
3

STATE EX REL. JOHN B. GATES
INMATE NO. 455-506 :

TOLEDO CORRFCTIONAL INSTITUTION Case no.
P.0. BOX 80033 :

TOLEDO, OHIO 43608

Petitioner,

. PRAECIPE

CARL ANDERSON, WARDEN
TOLEDO CORRECTIONAL INSTITUTION
P.0. BOX 80033

TOLEDO, OHIO 43608

Respondent.

TO THE CLERK OF COURT:

Please serve a copy of all the following documents upon Respondent listed
in the caption above pursuant to Civ. R. 4. 1. (A), to wit:

1.] Petition for Writ of Habeas Corpus;

2. ] Praecip.

Respectfully submitted,

Nt

John Gates

Inmat&/ no. #455-506

Toledo Correctional Institution
P.0. Box 80033

Toledo, Ohio 43608




IN THE SUPREME COURT OF OHIO

STATF. EX REL. JOHN B. GATES | CASE NO.

INVATE NO. 455-506

TOLEDO CORRECTTONAL INSTITUTTON
P.0. BOX 80033

TOLEDO, OHIO 43608

Petitioner, . PETITION FOR WRIT OF

vs. HABEAS CORPUS

CARL ANDFRSON, WARDEN

TOLEDO CORRECTIONAL INSTITUTION

P.0. BOX 80033 ’
TOLEDO, OHIO 43608 :

Respondent.

T. INTRODUCTION

Petitioner, JOHN B. GATES ( Hereinafter referred to as '"Petitioner” ), is an
irmate unlawfully restrained of his liberty at the Toledo Correctional Institution,
P.0. Box 80033, Toledo, Ohio 43608, and respectfully moves this Honorable Court for
an order to compel his immediate release from the custody of the Respondent, Carl
Anderson (Hereinafter referred to as '"Respondent” ), Warden of the Toledo Correct-

ional Institution.

1IT. Venue

Petitioner is incarcerated at the Toledo Correctional Institution and the
Respondent is the Warden of the Toledo Correctional Institution, which is located
in the County of Lucas and, therefore, Venue is proper in this Court.

IIL. Jurisdiction
This court may exercise both personal and Subject Matter Jurisdiction over the

parties and issues in this action pursuant to Section 2725.03 of the COhio Revised
code and Article 1V, Section 3 (B) (C) of the Constitution of the state of Chio.



IV. STATEMENT OF THE CASE AND FACTS

1. On May 22nd, 2003, Petitioner was arrested then hooked into the Lucas County
jail to answer to a charge of Robbery, R.C. 2911.02., Recieving Stolen Property R.C.
2913.51(A) and Failure to Cdmply R.C. 2921.33.1. which resulted. in petitioner being
issued a document purported to be an indictment though possibly returned by the Lucas
County grand Jury as case no. CR0200302239. The counts are as follows: See Exhibit B.

count :one: Robbery, R.C. 2911.02.
count two: Recieving Stolen Property, R.C. 2913.51(A).
count Threee: Failure to Comply, R.C. 2921.33.1. '

2. On June 10th, 2003, Petitioner was arraigned and pled not guilty to the charges.
3. On July:22nd,72003, Petitioner pled No Contest. On August 5th, 2003, Petition-
z er was sentenced to 9 years. 1 year RSP, 2 years Failure to Comply and 6 years
for Robbery. |
4. On November 5th. 2003, Petitioner was arrested then booked into the Knox County
jail to amswer to a charge of Robbery, R.C. 2911.02. which resulted in Petiti-
"2 oner being issued a document purported to be an indictment though possibly re-
turned by the Knox County Grand Jury as case no. 03CR090062. The Count is as
follows: See Fxhibit B.

Count. one: Robbery, R.C. 2911.02.

On November 6th, 2003, Petitioner was arraigned and pled not guilty to the charge.
See Fxhibit B.

On November 7th, 2003, Petitioner pled guilty and was sentenced to 7 years for
Robbery to run concurrent to the Lucas County sentence. See Fxhibit B

V. THE MERITS

1. Petitioner contends that he is unlawfully restrained of his liberty and request
an immediate release from the custddy of Respondent, due to the fact that the trial
court Lacked Subject Matter Jurisdiction since the document purported—to be—anindict=—"""
ment is worthless as a result of an omission of the mens rea element " Recklessly "
for the actus reus element stated in subsection (2): " Inflict attempt to inflict or
threaten to inflict physical harm on another ", Habeas Corpus will lie.

2. On an indictment charging an offense soley in the language of a statute is in-
sufficient when a specific intent element has been judicially interpreted for that
offense, Constitution Article 1. 10; R.C. 2901.21(B); Rules of Crim. Proc., rule 7(B).



The state must meet its duty to properly indict a defendant when a defective
indictment so permeats a defendant's trial such that courts cannot reliably serve |
its functions as a vehicle for determination of guilt or innmocence, the defective
indictment will be held to be structural error. See State v. Perry, 101 Ohio St.
3d 118 2004—ohio-297 802 N.E 2d 643 at 17.

4. Structural error is supported by the Ohio Constitution, which states that
" no pérson shall be held to answer for a capital,or otherwise infamous crime
unless presentment or indictment of a grand jury ". Section 10, Article 1, Ohio
Constitution. In State v. Wozniak (1961), 172 Ohio St. 517, 520, 180.0. 2d 58,
178 N.E. 2d 800, The Supreme Court held that prosecution was not permitted to
perfect the déféctive_indictment by amendment because "' ‘The grand jury and not
the prosecutor, even with the approval of the court, must charge the defendant
with each essential element of that". Id. At 520, 180.0. 2d 58 178 N.E. 2d 800.

5. As in State v. colon N.E. 2d, 2008 WL1077553 (Chio), 2008-Ohio-1624,
Plaintiff asserts that the " Strictural Frror " within the document purported to
be an indictment resulted in the Lack of Subject Matter Jurisdiction by the trial
court. And when an indictment fails to ‘charge a Mens rea element of a crime, the
error is structural error, and thus, the Plaintiff's failure to raise that defect
~ in the trial court does not waive Appellate review of the error. Constitution
Article 1. 10; Rules Crim. Proc., Rules 7 (B D), 12 (C) (2). Due to this Constitu-
tibnal violation, the Writ of Habeas Corpus should be granted so that Plaintiff
can be relieved of the illegal restraints that confine him to the Toledo Correctional-
Institution. '

6. The state must prove, beyond a reasonable doubt, that the defendant
"Knowingly" Committed or Attempted to Commit a Theft Offense. State v. Mcswain
(1992), 79 Chio App. 3d 207, paragraph one of the syllabus. By requiring the commiss-
~ion for attempt of a " Theft Offense ", the Robbery statute implicitly " incorporates
the " Knowingly " standard of culpability from Theft statute, Mcswain, 79 Ohio App.
3d at 606. ' ' : - ' :

7. The state must prove beyond a reasonable doubt, that the defendant Recklessly
inflicted, attempted to inflict, or threatened to inflict physical harm. Mcswain, 79
Ohio App. 3d at 606; Crawford, 10 Ohio App. 3datparagraphoneof the syllabus and
209 construing the ieqste mental state in the context of Agg-robbery, R.C. 2911, o1 (A).
vhen, .as here, a criminal offense does not specify a particular degree of culpability,




R.C. 2911.01(A). When as here, a criminal offense does not specify a particular
degree of culpability, Recklessness is the requiste mental state unless the statute

plainly indicates a purpose to impose strict liability for the conduct described in
the [statute] R.C. 2901.21(B); According to State v. Mcgee (1997) 79 Chio St.3d
193, 195-196. With respect to a robbery involving the Infliction or attempt/threat/
of physical harm, the robbery statute does not plainly indicate a strict liability
Intent. )

8. The statute failed to establish "Knowingly committed” and “Recklessly inflict-
ed"” in the document purported to be an indictment and when a properly returned in-
dictment fails to charge a mens rea element of a crime, the error is structural
error. and thus, the plaintiff's failure to raise the defect in the trial court
does not waive Appellate review of the error. Constitution Article 1. 10; Rules of
crim. proc., rule 7 (B D), 12 (C) (2).

9. Structural error (Mandates) a finding of " Perse prejudice ", [Emphasis sic],
State v. Fisher, 99 Ghio St. 3d‘127, 2003-Chio-2761, 789 N.E. 2d 222, at 9.

10. The material and essential facts constituting an offense are found by the
presentment of the grand jury; and if one of the vital and material elements iden-
tifying and characterizing the crime has been omitted from the indictment, such
defective indictment is insufficient to charge an offense, and cannot be cured by
the court, as such a procedure would not only violate the constitutional rights of
the accused, but would allow the court to convict him on an indictment essentially
different from that found by the grand jury. Harris v. State (1932) 125 Chio St.
257, 264, 181 N.E. 104.

11. In summary, the grand jury never passed a valid indictment to the trial court
leaving the trial court without Subject Matter jurisdiction. This court lacked the
authority to convict me of a felony offense.

VI COMMITMENT OR CAUSE OF DETENTION

A copy of the commitment or cause of detention of Petitioner is procured without
impairing the efficiency of the remedy and is attached as exhibit A.

VII. CONCLUSION .

1. Due to the enclosed facts of law and information produced by agents of the
state and who are sworn by oath of office to uphold the Ohio Constitution, laws, and
rules of the state, the Knox County Common Pleas Court nor the Lucas County Common
pleas court had the authority to hear case no. 03CR090062 or case no. CR200302239.
as a result of not having Subject Matter Jurisdiction and because the trial court
Lacked Subject Matter Jurisdiction this Honorable Court should issue an order for
Petitioner's immediate release from the custody of the Respondent. |




And in conclusion, Petitioner must add that in accordance to Ohio law
and rules of law, Petitioner's Constitutional right to Due Process should
never have been violated by the Lucas County Court of Common Pleas nor the
Knox County Court of Common Pleas since proper and legal indictments were
never returned by the Lucas County Grand Jury or the Knox County Grand Jury.

Réspe%ﬁ;:;ii\ii?iiate;, _

Johnl&&éftes
Inmate n¥. #455-506
Toledo Correctional Inst.

P.0. Box 80033
Toledo, Ohio 43608



OF QHIO ) S$S: VERTFICATION
COUNTY OF LUCAS y 7

I, John B. Gates | , having first been duly sworn and’
cautioned of the penalties for perjury, hereby states that the facts set forth
within the foregoing petition for Writ of Habeas Corpus are true and correct
to the best of my knowledge, belief, and recollection. Fuirther, I hereby state
that the foregoing documents attached to the petition for Writ of Habeas Corpus
are true and accurate copies of those which are contained in my files. . |

John B. GaEéS

Inmate No. # 455-506

Toledo Correctional Institution
P.0. Box 80033

Toledo, Chio 43608

Further Affiant Sayeth Naught.

NOTARY CERTTIFICATION

On this ?ggay of : l(w , 2008, personally before me .
came Mﬂ ﬁ GO—JB} S who, having first been duly sworn ac.cordmg
to law, stated that the facts contained within the foregoing Petition for Wit of
Habeas Corpus are true and accurate to the best of his knowledge, belief and reco-
llection. '-]0}’“" 6&13:3 further swore that the documents attached to

~ the petltmn for Writ of Habeas Corpus are true and accurate coples of  those which
are contained in his files.

Kenneth Earl Rupert
2.} Notary Public, State of Ohio
e/ Commission Expires 4/30/2012




APPENDIX

EXHIBITS PAGE. NO.
A,  COMMITMENT PAPERS OR SENTENCING JOURNAL
B.  DOCUMENT PURPORTED TC BE AN INDICTMENT

C.  OHIO SUPREME COURT RULING FOR STATE V. COLON N.E. 2d
2008 WL1077553 (Chio), 2008-Ohio-1624.
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LUCAS COUNTY,

THE STATE OF OHIO,

BERNIE QUILTER,

Clerk of the Court of Common Pleas in and for said

I, J.
County, do hereby certify that the within and foregoing is a full, true and correct

copy of the original indictment, together with the instruments therson, now on file

in my office.

, 20%@

Clerk.

E QUILTER,

my hand and s8al of said Court at
day of '/\,Q_,
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Ohio, this

Toledo,
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INDICTMENT

THE STATE OF OHIO,

Lucas County, } ss.

Of the May, Term of 2003, A.D.

THE JURORS OF THE GRAND JURY of the State of Ohio, within and for Lucas County,
Ohio, on their oaths, in the name and by the authority of the State of Ohio, do find and present that
JOHN B. GATES, on or about the 21st day of May, 2003, in Lucas County, Ohio, did receivg,
retain or dispose of a motor vehicle, the property of another, knowing or having reasonable cause to
believe that the property had been obtained through commission of a theft offense, in violation of
§2913.51 OF THE OHIO REVISED CODE, RECEIVING STOLEN PROPERTY, BEING A
FELONY OF THE FOURTH DEGREE, contrary-f to the form of the statute in such case made and
provided, and against the peace and dignity of the State of Ohio.

SECOND COUNT

THE JURORS OF THE GRAND JURY ofthe State of Ohio, within and for Lucas County, Ohio,
on their oaths, in the name and by the authority of the State of Ohio, do find and present that JOIIN
B. GATES, on or about the 21st day of May, 2003, in Lucas County, Ohio, did operate a motor
vehicle so as willfully to elude or flee a police officer after receiving a visible or audible signa) from
a police officer to bring the person’s motor vehicle to a stop, and the oﬁeration of the motor vehicle
by the offender caused a substantial risk of serious physical harm to persons or property, in violation
0f§2921.331(B) and (C)(5)(a)(ii)) OF THE OHIO REVISED CODE, FAILURE TO COMPLY
WITH AN ORDER OR SIGNAL OF A POLICE OFFICER, BEING A 'FELONY OF THE

33
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THIRD DEGREE, contrary to the form of the statute in such case made and provided, and against
the peace and dignity of the State of Ohio.

THIRD COUNT

THE JURORS OF ;THE GRAND JURY of the State of Ohio, within and for Lucas County,
Ohio, on their oaths, in the name and by the authority of the State of Ohio, do find and present that
JOHN B. GATES, on or about the 30th day of April, 2003, in Lucas County, Ohio, in attempting
or committing a theft offense, or in fleeing immediately after the attempt or offense as defined in
§2913.02 of the Revised Code, did knowingly inflict, attempt to inflict, or threaten to inflict physical
harm on another, in violation of §2911.02(A)(2) OF THE OHIO REVISED CODE, ROBBERY,
BEING A FELONY OF THE SECOND DEGREE, contrary to the form of the statute in such case

made and providéd, and against the peace and dignity of the State of Ohio.

Lucas County Prosecutor

£
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COMMON PLEAS. amtR:
(BERNIE GUITTER
CLERK OF COURTS

IN THE COMMON PLEAS COURT, LUCAS COUNTY, CHIO

STATE OF OHIO *  CASENO:
Plaintiff. * G-4801-CR-0200302239
. _
v. *  JUDGMENT ENTRY
*
JOHN GATES *
Defendant. *  JUDGE FREDERICK H. MCDONALD
*
*

Wk ok kR kK

On August 05, 2003 defendant's sentencing hearing was held pursuant to R.C. 2929.19. Court
reporter KAREN LEMLE, defense attorney MATTHEW FECH and the State's attorney TIMOTHY
WESTRICK were present as was the defendant who was afforded all rights pursuant to Crim.R. 32.
The Court has considered the record, oral statements, any victim impact statement and presentence

- report prepared, as well as the principles and purposes of sentencing under R.C. 2929.11, and has

balanced the seriousness and recidivism factors under R.C. 2929.12,

The Court finds that defendant has been convicted of RECEIVING STOLEN PROPERTY,
count 1, a violation of R.C. 2913.51, a felony of the 4th degree, of FAILURE TO COMPLY WITH
AN ORDER OR SIGNAL OF A POLICE OFFICER, count 2, a violation of R.C. 2921.331 (B) &
(C) (5) (a) (ii), a felony of the 3rd degree, of ROBBERY, count 3, a violation of R.C. 2911.02 (A)

(2), a felony of the 2nd degree.

The Court further finds pursuant to R.C. 2929.13(B) defendant had previous prison term
served, as to count one.

The Court further finds the defendant is not amenable to community control and that prison

is consistent with the purposes of R.C. 2929.11. JOURNALIZED

AUG 082003
Cassette

Y] E—




Itis ORDERED that defendant serve a term of 12 months as to count one, 2 years as to count

2, and 6 years as to count three in prison. The counts in this sentence are ordered to be served

consecutively o each another. Being necessary fo fulfill the purposes of R.C. 2929.11, and not

. disproportionate to the seriousness of the offender's conduct or the danger the offender poses and the

Cowrt FURTHER FINDS: defendant's criminal history and defendant was under Federal parole,
requires consecutive sentences; for a total period of incarceration of 9 years.

Defendant has been given notice under R.C. 2929.19(B)(3) and of appellate rights under R.C.
2953.08. ' :

Defendants drivers license is Ordered suspended for a period of 3 years.

Defendant is ORDERED conveyed to the custody of the Ohio Department of Rehabilitation
and Corrections forthwith. Credit for 76 days is granted as of this date along with future custody
days while defendant awaits transportation to the appropriate state institution.

Defendant found to have, or reasonably may be expected to have, the means to pay all or part

of the applicable costs of supervision, confinement, assigned counsel, and prosecution as authorized

by law. Defendant ordered to reimburse the State of Ohio and Lucas County for such costs. This

order of reimbursement is a judgment enforceable pursuant to law by the parties in whose favor it
is entered. Notification pursnant to R.C. 2947.23 given,

Defendant ordered remanded into custody of Lucas County Sheriff for immediate
transportation to appropriate state institution.

JUDGEFREDERICK H. MCDONALD

Lo
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THE STATE OF OHIO, LUCAS COUNTY, a3

I, BERNIE QUILTER, Cletk of Coimon Pless Cour,
and Court of Appeals, hereby certify this document to be 2 wor

aml agcurale copy of gniry ,me AQE Journal of the proceedings
id Court filed _7) = -l O case Rmber

IN TESTIMONY WHEREQF, | have hereunto
subscribed my name officially agd affixed the ses! of said
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STATE OF OHIO COURT OF C
COUNTY OF KNOX SS:

| N PLEAS
CASE NO. W(I-Z)h%()ﬂ
( INDICTMENT

The Jurors of the Grand Jury of the State of Ofio, within and far the body of the county afare.smd' on their oaths, in
the name and by the authority of the state of Okio, cfoﬁmfand’prmnt that

On or about the 23* day of April

2003,
State of Ohio,

in the County of Knox, .
JOHN B. GATES did commit ROBBERY, in that while
attempting or committing a theft offense, as defined in Section
2913.01 of the Revised Code, or in fleeing immediately after
such attempt or offense, JOHN B. GATES inflicted, attempted to
inflict, or threatened to inflict physical harm on another, A
FELONY OF THE SECOND DEGREE, contrary to and in violation of
Section 29211.02(A) (2) of the Revised Code of Ohio, and contrary
to the form of the Statute in such case made and provided
against the peace and dignity of the State of Ohio

and

14000 40 ¥¥31D
gﬁ%ﬁ?f«vn o AH¥NH

Endorsed: A true bill




JOHN W. BAKER
KNOX COUNTY
. PROSECUTING ATTORNEY
117 EAST HIGH 5T.
Suite 234
MOUNT VERNON, OH 43050
T40-393-6720
Fax 740-207-7702
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FILED)
HuoX COUNTY

IN THE COURT OF COMMON PLEAS, KKOR'COGRTY oHid®
J0IHOY 13 PM 2:57

HARY JO HAWIING
STATE OF OHIO | CLERK OF COURTS

Plaintiff
—~vs- _ Case No. 03CR090062
JOHN B. GATES

Defendant

JOURNAL ENTRY

This cause came before the Court on November 7, 2003, at the
request of the defendant. The Court finds that the Defendant is
present in the Courtroom with counsel, Fred E. Mayhew, Knox
County Public¢ Defender. The State of Chio is represented in the
person of John W, Baker, Knox County Prosecuting Attorney.

The Defendant, through Counsel, informed the Court that the
Defendant wished to ehter a plea of guilty to the charge of
Robbery, in violation of Section 2911.02(A) (2) of the Revised
Code of Ohio, a felony of the second degree as contained within
the Indictment.

Pursuant ‘te Rule 11(C) (2) of the Ohic Rules of Criminal
Procedure, the Court thereupon personally addressed the Defendant
as to the matters contained therein. The Court further
determined that the Defendant understands the nature of the
charges and the possible penalties. The Court upon indquiry into
the circumstances of the case determines that a sufficient
factual basis exists to support the Defendant's plea.

The Court finds that the Defendant's plea 1is freely, ,
voluntarily and intelligently made. The Court further finds that
the Defendant signed, in open Court, a written plea of guilty
which is ordered filed and made a part of the record in this
case.

JM #83




JOHN W, BAKER
KNOX COUNTY

PROSEGUTING ATTORNEY

117 EAST HIGH 8T.

Suite 234
MOUNT VERNGN, OH 43050
740-393-6720
Fax 740-307-7792

Case No. O03CR020062
Journal Entry
Page Two

APPROVED:

Qo - Bt

Jo W. Baker
Pr cuting Attorney

%/%W

(0017410)

Ffed E. " Mayhew /
Public Defender an

Attorney for Ddfendant

Otho Eysterfle&ge

Jw#




KNOX COUNTY COURT OF COMMON PLEAS, MOUNT VERNON, OHIO 43050

'3

FILED
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IN THE COURT OF COMMON PLEAS <{oURTC FOOMMOH TLEA

J00IHOV 17 PH I

KNOX COUNTY, OHIO

STATE OF OHIO

PLAINTIFF,
-ys- : : Case No. 03CR090062
JOHN B. GATES - ‘ : - Judge Otho Eyster

DEFENDANT, . . SENTENCING ENTRY

This matter came before the Court on November 7, 2003, for the purpose of
imposition of sentence. The Defendant, John B. Gates is present in the courtroom
represented by Fred E. Mayhew, Knox County Public Defender and the State of Ohio is

" in the courtroom in the person of John Baker, Knox County Prosecuting Attorney.

- On November 7, ‘2003, the Defendant, John B. Gates entered a guilty plea to

‘Robbery, in violation of Ohio Revised Code Section 2911.02 (A)(2), a felony of the

Second Degree as contained within the Indictment. The Court found a basis in fact to
accept the guilty plea of the Defendant and the Defendant waived the Court Ordered
presentence investigation and proceeded to sentencing.

~ The Court afforded counsel the opportunity o speak on behalf of the Defendant,and
the Defendant was given the opportunity to speak on his own behalf on all matters
regarding punishment. The Court heard and considered all the Defendant and his Attorney
had to say.

The Court finds insufficient factors to rebut the presumption in favor of prison time

“ . for this offense. The Court further finds the Defendant’s conduct is more serious than

conduct normally constituting the offense the Defendant stands convicted of and that the
Defendant is not amenable to an available Community Control sanction and a prison term
is consistent with' the purposes of felony sentencing contained in Ohio Revised Code
Section 2929.11.

The Court finds pursuant to Ohio Revised Code Section 2929.14(B) that the
shortest prison term will demean the seriousness of the Defendant’s conduct and the

shortest prison term will not adequately protect the public from future crime by this

Defendant or others.

JM #

3



KNOX COUNTY COURT OF COMMON PLEAS, MOUNT VERNON, OHIO 43050

It is the sentence of the Court that the Defendant serve a definite term of
imprisonment of seven (7) years. This sentence is to be served concurrent with the
sentence lmposed in Lucas County Common Pleas Court Case No. CR0200302239. The

~Defendant is given O days jailtime credit along with future days whlle awaiting

transportatmn to the appropriate institution.

~ The Defendant was advised of his right to appeal pursuant to Criminal Rule 32 and
the Defendant acknowledged that he understood his appellate rights.

The Defendant is remanded to the custody of the Knox County Sheriff and the
Clerk of this Court is Ordered to prepare the necessary papers for the conveyance of the
Defendant to the Correction Reception Center located in Orient, Ohio.

The bond previously Ordered herein is canceled and held for naught. The
Defendant is ordered to pay the costs of these proceedings.

IT IS SO ORDERED.

Otho Eyster, JUDGE

cc: Prosecuting Attorney

Defendant’s Attorne 7 (¢
ant’s y \&n\ﬁﬂ\ w
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~-N.E.2d ---, 2008 WL 1077553 (Ohio), 2008 -Ohio- 1624

(Cite as: — N.E.2d ~—-, 2008 WL 1077553)

H .
State v. Colon
Ohio,2008.

Supreme Court of Ohio.
The STATE of Ohio, Appellee,
: V.
COLON, Appellant.
Nos. 2006-2139, 2006-2250.

Submitted Nov. 7, 2007,

Decided Aptil 9, 2008,
THE STATE OF OHIO, APPELLEE,v.COLON,
APPELLANT.
Background: Defendant was convicted, after a jury
trigl in the Court of Common Pleas, Cuyahoga
County, No. CR-470439, of robbery, Defendant ap-
pealed. The Court of Appeals, 2006 WL 2899957,
affirmed in part, vacated in part, remanded, and
certified a conflict of appellate authorities.

a: error s su'uculral érror, and
é endanl‘s failure: to raise: that defect in
-f»does)_‘nct ‘waive. appéllate- review: of

: ; o

pa—

~ Court of Appeals reversed. .

O'Donnell, J., filed a dissenting opinion, in which

Lundberg Stratton, J,, concurred.

Lanzinger, I., filed a dissenting opinion, in which
Lundberg Stration, ., concurred.

{1} Criminal Law 110 €22

" 110 Criminal Law

1101 Nature and Elements of Crime
110k19 Criminal Intent and Malice
110k20 k. In General. Most Cited Cases

Criminal Law 110 €221

Page 1

110 Criminal Law :
1101 Nature and Elements of Crime
110k19 Criminal Intent and Malice

110k21 k. Acts Prohibited by Statute.
Most Cited Cases
The mental state of the offender is a part of every
criminal offense in Ohio, except those that plainly
impose strict liability. R.C. § 2901.21(A)(2), (B).

[2] Criminal Law 110 €221

110 Criminal Law
1101 Nature and Elements of Crime
110k19 Criminal Intent and Malice
110k21 k. Acts Prohibited by Statute.
Most Cited Cases

Criminal Law 110 €=>23

110 Criminal Law
1101 Nature and Elements of Crime
110k19 Criminal Intent and Malice
110k23 k. Negligence. Most Cited Cases

Recklessness is the catchall culpable mental state
for criminal statutes that fail to mention any degree
of culpability, except for strict liability statutes for
which the accused's mental state is itrelevant, R.C.
§ 2901.21(B).

-[B]Robbiery 342 €53 -

WIRobbery

342k3 k. Intent. Most Cited Cases
Reckless..ess is the mens rea element for inflicting,
attempting to inflict, or threatening to inflict phys-
ical harm, as element of robbery. R.C. §§
2901,21(B), 2911.02(A)(2).

[4] Indictment and Information 210 €60

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
+210k58 Subject-Matter of Allegations
210k60 k. Elements and Incidents of Of-
fense in General. Most Cited Cases
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The matefial and essential facts constituting an
¢ fense are found by the presentment of the gran
! jury, and if one of the vital and material elements
;  identifying and characterizing the crime has been

omitted from the indictment, such defective indict-
ment is insuffici o_charge an offense, and can-
n;m%as such a procedure
would not only violate the Constitutional rights of

¢ accused, but would allow the court to convict
im on an indictment essentially different from that

found by the grand jury. Const. Art, 1, § 10.
[5] Criminal Law 110 €=>1162

A
_ 110 Crimina! Law

110XXIV Review
110XXIV(Q) Harmless and Reversible Error
110k1162 k. Prejudice to Rights of Party
as Ground of Review. Most Cited Cases

“Strugtyral - errors™ are.. constitutional . defects:- that'-"-

defy*‘an@l is. by  harmless-error. standards,” because
they*affect -the - framework .within . which-.the. trial
prageeds,. rather. than..simply being“an--¢rror: in. the
trial process itself:; they. permeate the-entire.conduct
of the trial -from begmnmg ‘o end; s that.the. trial
-~ cantiot: reliatily- serve -its function as- a-vehicle for
; determmatlon of guilt or innocence.

6] Crlmlnal Law 110 €521163(1)

110 Criminal Law
110XXIV Review
11OXXIV{Q) Harmless and Reversible Error
110k1163 Presumption as to Effect of Er-

ror
110k1163(1) k. In General. Most Cited
Cases o
ctural .etror-mandates a finding of per se pre-

Asstruc

{7] Criminal Law 110 €551162

110 Criminal Law
110XXIV Review
110XXIV{Q) Harmless and Reversible Etror
110k1162 k. Prejudice to Rights of Party

A MEW o WA s
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as Ground of Review. Most Cited Cases

In determining whether an alleged error is a struc-
tural error, the threshold inquiry is whether such er-
ror involves the deprivation of a constitutional
right, and if an error in the trial court is not a con-
stitutional error, then the error is not structural er- ror.

(8] Criminal Law 110 €1032(5)

110 Criminal Law
110XXIV Review
110XXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
110XXIV(E)] In General
110k1032 Indictment or Information
110k1032(5) k. Requisites and Suf-
ficiency of Accusation. Most Cited Cases

Indictment and Information 210 €260

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210kS58 Subject-Matter of Allegations
210k60 k. Elements and Incidents of Of-
fense in General. Most Cited Cases

When-an- indictment* fails to charge & miéns tea ele-

ment.-of-.a-crime; the &ftor i§ $tructural efror;-and
thus, -thedefendant's failure to- raise-that. defect in..

the . trial -court -does not waive -appellate -review of
- --the -error- Const. “Art -1, § -10; Rules . Crim:Proc.,
+Rules 7(8, D), 12(CX2).

[9] Indictment and Information 210 €260

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210k58 Subject-Matter of Allegations
210k60 k. Elements and Incidents of Of-
fense in General. Most Cited Cases

Indictment and Information 210 €=271.2(2)

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210k71 Certainty and Particularity
210k71.2 Purpose of Requirement and
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" Test of Compliance
210k712(2) k. Informing Accused of
Nature of Charge. Most Cited Cases .

Indictment and Information 210 €=271.2(4)
210 Indictment and Information

210V Requisites and Sufficiency- of Accusation
210k71 Certainty and Particularity

210k71.2 Puwpose of Requirement and

Test of Compliance

- 210k71.2(4) k. Protection Against Sub-
sequent Prosecution. Most Cited Cases
In order to be constitutionally sufficient, an indict-
ment, first, must contain the elements of the offense
charged and fairly inform a defendant of the charge
against which he must defend, and second, must en-
able him to plead an acquittal or conviction in bar
of future prosecutions for the same offense. Const.
Art. 1, § 10.

[10] Constitutional Law 92 €<4581

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII{H) Proceedings and Trial
92k4578 Charging Instruments; Indict-
ment and Information
92k4581 k. Form, Requisites, and
Sufficiency. Most Cited Cases

Constitutional Law 92 €524629

92 Constitutional Law
92X X VI Due Process
92XXVIKH) Criminal Law
92XXVII(H)4 Proceedings and Trial

92k4627 Conduct and Comments of

Counsel; Argument :
02k4629 k. Prosecutor. Most Cited

Cases

Constitutional Law 92 €4637

92 Constitutional Law
92X X VI Due Process

Page 3

PXXVII(H) Criminal Law
92XXVII(H)4 Proceedings and Trial
92k4635 Instructions
92k4637 k. Particular Issues and
Applications. Most Cited Cases

Criminal Law 110 €717

110 Criminal Law.
110XX Trial
110XX(E) Arguments and Conduct of Coun-
sel
110k712 Statements as to Facts, Com-
ments, and Arguments
110k717 k. Arguing or Reading Law to
Jury. Most Cited Cases

Robbery 342 €217(2)

342 Robbery
342k16 Indictment or Information
342k17 Requisites and Sufficiency
342k17(2) k. Intent. Most Cited Cases

Robbery 342 €-227(3)

342 Robbery -
342k25 Trial
342K27 Instructions
342K27(N k. In't'éi‘i_t.‘Most Cited Cases
Defendant's. due- process’ rights were -violated, in
prosecution for robbery, where the-indictment oimit-
ted -the. required mens rea -of -recklessness for .the
crime .of:robbery, defendant lacked notice that- the
State:was-required -fo- prove. that he. had. been reck- -

~-less.in_ order to-convict him-of robbery, the. State.

did-not-argue -at-trial that defendant's conduct. in-in-
flicting * phiysical harm “on “the.victim - constituted
reckiess. conduct. and :instead. the .prosecutor’s”tlos-
ing argument treated tobbery as a-strict-liability of- -
fense; and: the j jury instructions failed.to iriclude the
requu'ed ‘mens réa for the offense. U.S.C.A.
Const:Amend. 14; R.C.'§2911.02(A)(2).

[11] Criminal Law 110 €=>1032(5)

110 Criminal Law
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11OXXIV Review
110XXIV(E) Presentation and Reservatmn in
Lower Court of Grounds of Review
1LIOXXIV{E)] In General
110k1032 Indictment or Information
 110k1032(5) k. Requisites and Suf-
ficiency of Accusation. Most Cited Cases

Indictment and Information 210 €60

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210k58 Subject-Matter of Allegations

210k60 k. Elements and Incidents of Of-
fense in General, Most Cited Cases
An indictment that omits the mens rea element of
the offense fails to charge an offense, for purposes
of criminal procedure rule providing that a defend-
ant's objection that the indictment fails to charge an
offense shall be noticed by the court at any time
during the pendency of the proceeding, as excep-
tion to general rule requiring objections to the in-
dictment to be made before trial. Rules Crim.Proc.,
Rule 12(C)(2).

[12] Indictment and Information 210 €+2110(4)

210 Indictment and Information
210V Requisites and Sufficiency of Accusation
210k107 Statutory Offenses
210k110 Language of Statute
210k110(4) k. Exceptions to Rule
Most Cited Cases
Anviridigtient chm‘gmg ‘an-offense solely in the lan-
guage'-of statute is -msuﬂ’iclent when-a speqlﬁc in-

: ,_.gRules CrmProcx, Rule’ 1®).

APPEAL from and CERTIFIED by the Court of -

Appeals for Cuyahoga County, No. 87499,
2006-0Ohio-~5335.

SYLLABUS OF THE COURT

*1 ‘Wheti an ixldictlhen_t:"fﬁils' to charge a mens rea
element of a-crime and the defendant fails to raise

Page 4

that defect in the trial court, the defendant has not

waived the defect in the indictment.

William Mason, Cuyahoga County Prosecuting At-
torney, and Jon W, Oebker, Assistant Prosecuting
Attorney, for appellee.

Robert L. Tobik, Cuyahoga County Public Defend-
er, and Cullen Sweeney, Assistant Public Defender,
for appellant.

Jason A. Macke, urging reversal for amicus curiae
Ohio Association of Criminal Defense Lawyers.

"MOYER, C.J.

MOYER, C.J.

{7 1} Pursuant to Section 3(B)(4), Article IV of the
Ohio Constitution and App.R. 25, the Eighth Dis-
trict Court of Appeals certified its judgment in this
case as being in conflict with the judgments of the
First District Court of Appeals in State v. Shugars,
165 Ohio App.3d 379, 2006-Ohio-718, 846 N.E.2d
592, and the Third District Court of Appesls in
State v. Daniels, Putnam App. No. 12-03-12,
2004-0hio-2063, 2004 WL 877695, on the follow-
ing issue: “Where-an indictment fails to charge -the
mens rea-element: of ‘the crime, and the defendant
fails.to. raise. that jssue in the trial court, has the de-
fendant ‘waived the- defect in the indictment?"The
answer to this quéstion is no.

{1° 2} Defendant-appellant, Vincent Colon, was
convicted by a jury of the offense of robbery in vi-
olation of R.C. 2911.02(AX}2). Prior to the trial, the
Cuyahoga County Grand Jury had retumed a
single-count indictment against the defendant, char-
ging: “[I]n attempting or committing a theft of-
fense, as defined in Section 2913.01 of the Revised

Code, or in fleeing immediately after the attempt or

offense upon [the victim, the defendant did] inflict,
attempt to inflict, or threaten to mfhct physical
harm on [the victim].” _

{f 3} At the defendants trial, the court instructed
the jury on the elements of robbery pursuant to R.C.
2911.02(A)2), and summarized the elements as (1)
“in attempting or committing a theft offense or in
flecing immediately after the attempt or offense,”
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(2) the defendant inflicted, or attempted to “inflict,

or threatened to inflict physical harm upon [the vic- 7

tim].” The jury found the defendant guilty.

{{ 4} On appeal, the defendant argued that his
“state constitutional right to a grand jury indictment
and state and federal constitutional rights to due

process were violated when his indictment omitted

an element of the offense.”The indictment did not
expressly charge the mens rea element of the crime
of robbery.

{1 5} The court of appeals did not address the de-
fect in the indictment; instead, the court affirmed
the defendants conviction pursuant to Crim.R.
12(C)(2).Crim .R. 12(C)2) states that defects in an
indictment are waived if not raised before trial, ex-
cept that failure to show jurisdiction in the court or
failure to charge an offense may be raised at any
time during the pendency of the proceeding, The
court of appeals held that because defendant did not
raise the issue before his trial, he waived the argu-
ment that his indictment was defective.

*2 '{1[ 6} Defendant was convicted of the offense of
robbery, pursuant to R.C. 2911.02(A)(2). That stat-
ute states:

{1 7}“(A) No person, in attempting or committing a

.-, theft offense or in fleeing immediately after the at-

tempt or offense, shall do any of the following:
{qapesrs

© {7 9} “(2) Inflict, attempt to inflict, or threaten to
inflict physical harm on another.”

I

{§ 10} There is no dispute that the defendants in-
dictment was defective. The indictment purportedly
charged the defendant with robbery in violation of
R.C. 2911.02(A)(2), but the indictment omitted a
mens rea e¢lement for the actus reus element stated
in subsection (Z) “Inflict, attempt to inflict, or
threaten to inflict physical harm on another.”

| part:ofevery criminal’offénsé in Ohioy;

-culpable ‘meiifal “state.” State v. Lozier,

Page 5

A

[13§] 11} While the robbery statute does not ex- .

pressly state the degree of culpability required for
subsection (2),;the metital" e offender is a
eXcept those
that plainly: impose ‘strict liability:: See State v. Lozi-
er, 101 Ohio St3d 161, 2004-Ohio-732, 803
N.EZ2d 770, 4 18.Under R.C. 2901.21{A)}2);:inor-
der_to. be.found. guilty -of a criminal offense, a: per-

-50on_must. have. “the .requisite -degree. of -culpability
" for-each element as to which a culpable mental state
= is specified by the section defining the offense.”

{9 12}R.C. 2901.21(B) addresses both strict-li-
ability statutes and those statutes, like.the robbery
statufe (R.C: 2911.02), that do not expressly state.a
101 Ohio
$t.3d 161, 2004-Ohio-732, 803 N.E2d 770, at |
19.R.C. 2901 21(B) states:that=*[wlhen the section
defining -an offeriss does not: specify any- degree -of
culpability, and-plainly indicatés & purpose to.im-
pose: strict crimifial -liability--for thé -conduct™ de-

_scribed in the:-section, ‘then culpability ' is not “re--

quired for-a person- to- be-:guilty -of :the - offense.
When the section. neithier: speclﬁes culpability. nor
plainly-indicates a purpose o inipose strict liability,
recklessness-is” sufﬁment cutlpability ‘to .commit the
offense.”

{2]{] 13} Thus, “recklessness is-the..catchall . culp-
able. mental state for criminal ‘statutes that fail :to
mention any degree of culpability, except for strict
liability statutes, where the accused's mental state is
irrelevant. However, for strict liability to be the
mental standard, the statute must plainly indicate a
purpose to impose it.”State v. Lozier, 101 Ohio
$t.3d 161, 2004-Ohio-732, 803 N.E.2d 770, at §| 21.

[31{y 14}RC. 2911.02(AX2) does not specify a
particular degree of culpability for the act of
“inflict{ing], attempt[ing] to inflict, or threaten
[ing] to inflict physical harm,” nor does the statute
plainly indicate that strict liability is the mental
standard. As a result, the state was required to
prove, beyond a reasonable doubt, that the defend-
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ant recklessly inflicted, attempted to inflict, or
threatened to inflict physical harm. -

*3 {1 15} In.this case, the indictment failed to
“¢hiirge-that the physical harm-was recklessly inflic-

"8 The state agrees that the omission in-the indict-

ment-of one of the essential elements of the crime
~ of: robbery rendered- the: defendant's indictment de-
-~ -feetive.”

B

{1 16} This court has consistently protected de-
fendants' rights-to a proper indictment. As early as
1855, Chief Justice Ranney stated the importance
of including all the essential elements in an indict-
ment: * “The nature and cause of the accusation’ are
not sufficiently stated to enable the accused to
know what he might expect to meet upon the trial,
and it is neither consistent with general principles
nor constitutional safeguards, to allow a man to be
thus put to trial upon a criminal charge in the
dark, ”Dillmgham V. State (1855}, 5 Ohio St, 280
285,

[4149 17} Our case law follows the Ohio Constitu-
tion, which provides that “no person shall be held
to answer for a capital, or otherwise infamous,
" crime, unless on presentment or indictment of a
grand  jury."Section 10, Article I, Ohio
Constitution. “The material and essential facts con-
stituting an offense are found by the presentment of
the grand jury; and if one of the viial and material
elements identifying and characterizing the crime
has been omitted from the indictment such defect-
ive indictment is insufficient to charge an offense,
and cannot be cured by the court, as such a proced-
ure would not only violate the constituticnal rights
of the accused, but would allow the court to convict
him on an indictment essentially different from that
found by the grand jury.”Harris v. State (1932),
125 Ohijo St 257, 264, 181 N.E, 104.

{ 18} The-Ohio Rules of Criminal Procedure re-
flect the principle that an indictment that fails to in-

Page 6

clude.. all the essential elements. of an offense is a

_,dafectwe indictment; Crim.R. 7(B) provides that an

indictment must include a statement that “the de-
fendant has committed 2 public offense specified in
the indictment. * * * The statement may be made in
ordinary and concise language without technical
averments or allegations not essential to be proved.
The statement may be in the words of the applic-
able section of the statute, provided the words of
that statute charge an offense, or in words sufficient
to give the defendant notice of all the elements of
the offense with which the defendant is

charged.”(Emphasis added.)

Il

{J 19} Having concluded that the indictment in-this
case was defective because it failed to charge an es-
septial, element of: the offeitse, we next determine
whether an indictment that fails to include the mens
rea-of - the offense charged may be challenged for
the first time-on- appeal In this ‘case, the defective
indictment resulted in-structural error, and the court
of appeals erred when it held that the error could
not be raised for the first time on-appeal.

A

*4 [5][61{] 20} Structural errors are “constitutional
defects that ¢ “defy analysis by ‘harmless etror’
standards” because they “affect] ] the framework
within which the trial proceeds, rather than simply
[being] an error in the trial process itself™ ”
(Brackets added in Fisher.) State v. Perry, 101
Ohio St.3d 118, 2004-Ohio-297, 802 N.E.2d 643, at
1 17, quoting State v. Fisher, 99 Ohio S5t.3d 127,

2003-Ohio-2761, 789 N.E2d 222, at { 9, quoting

Arizona v. Fulminante (1991), 499 U.S, 279, 309,
310, 111 8.Ct. 1246, 113 L.Ed.2d 302 “Sich*érrors
permeate ‘[t]he entire conduct-of the. trial from be-
ginning ‘to ‘end” so-that the trial cannot-* “reliably

gerve its:function as a vehicle for detetinination -of

guilt .or . innocence.” “Id., quoting Arizona at
309-310, 111 8.Ct. 1246, 113 LEd 2d 302, quoting
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Rose v.Clark (1986), 478 U.S. 570, 577-578, 106
5.Ct, 3101, 92 L.Ed2d 460.“f{A] structural error
mandates a finding of ‘per se prejudice.’ ”
(Emphasis sic.) State v. Fisher, 99 Ohio St.3d 127,
2003-Ohio-2761, 789 N.E.2d 222, at § 9.

[7] {1 21}*“In determining whether an alleged error

is ‘structural,’ our threshold inquiry is whether such

error ‘involves the deprivation of a constitutional
right’"Id., citing State v. [ssa (2001), 93 Ohio
St.3d 49, 74, 752 N.E.2d 904 {Cook, J., concur-
ring). If an eyror in the trial court is not a constitu—
tional error, then the error is not structural error.
See State v. Isa at 74, 752 N.E.2d %04 (Cook, J.,
concurring). ,

{1 22} We have previously cautioned against ap-
plying a structural-error analysis in cases that
would otherwise be governed by Crim.R. 52(B) be-
cause the defendant did not raise the error in the tri-
al court.™NSee State v. Perry, 101 Chio St.3d 118,

2004-Ohio-297, 802 N.E.2d 643, at § 23.“This cau- -

tion is born of sound policy. For to hold that an er-
ror is structural even when the defendant does not
bring the error to the attention of the trial court
would be to encourage defendants to remain silent
at trial only later to raise the error on appeal where
the conviction would be automatically re-
versed.”(Emphasis omitted.) Id.

{9 23} The instant case could be decided by apply-
ing plain-error analysis pursuant to Crim.R. 32(B),
because the defendant's substantial rights were pre-
judiced by the errors in the indictment, and the de-
fendant failed to object to the indictment at the frial
court. However, here, the defects in the indictment
led to significant errors throughout the defendant's
trial, and therefore, structural-error analysis is ap-
propriate. “As -stated - ‘previously, structural--errors
permeate the: trial from beginning to end and put in-
to--,ﬁquestion' the - reliability of the ‘trial court “in
serving its function as- a-vehicle for determination
of guilt or innocence. State v. Perry, 101 Ohio
- $t.3d"118; 2004-Ohio-297, 802 N.E.2d 643, at § 17.

"~ 800,“[t]o Tequi

”‘=i-=r*="er' RC. 2907:10, now RC 2911.13, breaking

rage s o1 1y
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B

*5 [8]{1 24} Our holding in the instant case that the

defect in the indictment resulted in structural error

is supported by the Ohio Constitution, which states
that “no person shall be held to answer for a capital,
or otherwise infamous, crime, unless on present-
ment or indictment of a grand jury.”Section 10,
Article 1, Ohio Constitution. In order to establish

. structural error, the defendant must first establish

that a constitutional error has occurred.

" {125} As we explained in State v. Wozniak (1961),

_Qhio St 517 520, 18 0.0.2d 58, 178 N.E.2d

sought to be clirped-i i

amendment of the indictment by addition thereto of
a missing charge of an:essential element. of that
crime would be to require defendants to answer-for

a-crime ‘othér than oin “presemtmenit or indictment of

a grand jury.”™ In State v. Wozniak, the" indicm;lent
did not include the, element of intent specified in

mltted A0 perfect the defectwe mdictment by
amendment, because “the grand jury-and not the
prosgcutor;..even with the -approval of the court,
must charge the defendant with each essential ele-
ment_of - that -crime.”Id. at 520, 18 0.0.2d 48, 178
N.E.2d 800....

{§ 26}Crim.R. 7, first adopted in 1973, affected the
rule with respect to the amendment of indictments.
Crim.R. 7(D) states; “The court may at any time be-
fore, during, or after a trial amend the indictment,
information, complaint, or bill of particula.rs in re-
spect to any defect, imperfection, or omission -in
form or substance, ot of any variance with the evid-
ence, provided no change is made in the name or
identity of the crime chatged.”

[91{ 27} Despite the language of Crim.R, 7(D}
permitting -amendmendt, ‘an’indictment must still

“meet constitutional requirements, and -its “failure to

do--so -may - violate a - defendant's -constitutional
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rights..In order-to-be- constitutionally sufﬁc:ént, an
indictment-must, first, contain “ ‘the elements. of
the offense. charged and falrly mfonn[ ] a defendant

viction i “bar - of ﬁlture'prosecutlons for the -same
offense;”"Srate v. Childs (2000), 88 Ohio St.3d 558,
565, 728 N.E.2d 379, quoting Hamling v. United

States (1974), 418 U.S, 87, 117-118, 94 S.Ct. 2887,

41 L.Ed.2d 590.

{9 28}-In. the mstant case, the indictment did not
meet constituticrial- requirgments, as it did not in-
clude all the essential- elements of the " offense
. charged. against the defendant. ‘Thus, the defendant
was not properly informed of the chargé so that he
could put forth his defense.

{1 29} The defective indictment in this case resul-
ted in several violations of the defendant's constitu-
© tional rights:-First, the indictment against the de-
fendant did not include all the elements of the of-
fense charged, as the indictment - omitted. the re-

quiréd ‘mens_rea -for ‘the ¢rime’ of robbery. There-

fore, the defendant's indictment was unconstitution-
al.

*6 [10]{y 30} Secom:l, there is no evidence in the
record that the defendant had notice that the state
was requited to prove that he had been reckless in
order to convict him of the offense of robbery, and
thus the defendant's due process rights were viol-
ated.-Further, the state did-not argue that the de-
fendant's conduct in inflicting physical harm on the
victim constituted reckless conduct,

{131} In addition to the defendant's being unaware
of the elements of the crime with which he was
charged, and the prosecutor's failing to argue that
the defendant's conduct in this case was reckless,
when the trial court instructed the jury on the ele-
ments of robbery necessary to find the defendant
guilty, the court failed-to ‘inclide the required mens
réa for the offense. The defendant's counsel did not
object to the .incomplete instruction. There is no
evidence in the record that “thg *jury considered
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whether the defendant was reckless in inflicting, at-
tempting to inflict, or threatening to inflict physical
harm, -as is required to convict under R.C.
2911.02(A)(2). Finally, during closing argument,
the prosecuting attomey treated robbery as a strict-
liability offense,?2

{9 32} In summary, the defective indictment in this
case failed to charge all the essential elements of
the offénse of robbery and resulted in a lack of no-
tice to the defendant of the meéns rea required to
commit “the. offense. . This -defect clearly permeated
the defendant's entire criminal prooeedmg The de-
fendant: did not receive a constitutional indictment

or trial,. and therefore the . defective md;cunent in

this case resulted in structural erro.

C
g i: 33} The state agrees that the indictment charging

the defendant is defective, but argues that the Chio
Rules of Criminal Procedure require that any objec-
tion based on defects in the indictment must be
raised before trial. Crim.R, 12(C) provides:

{9 34}“Prior to trial, any party may raise by motion
any defense, objection, evidentiary issue, or request
that is capable of determination without the trial of
the general issue. The following must be raised be-
fore trial: '

(asyeees

{1 36} “(2) Defenses and objections based on de-
fects in the indictment, information, or complaint
(other than failure to show jurisdiction in the court
or to charge an offense, which objections shall be
noticed by the court at any time during the pen-
dency of the proceeding).”

[h]ﬁ] 37} As stated in the Crim.R. 12(C)2); there

- are two specific exceptions to the general rule. De-

fects-in an indictment that fail either “to show-juris-

diction in the court” or “to. charge an-offense” do

not need to be -raised prior to trial and can be raised

any time during the pendency of the proceeding. An
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indictient: that omits-the mens rea element of reck-
lessriéss fails to charge the offense of robbery, and
is thqrefore an: exceptmn 10 the-general rule stated

{§ 38}-Our conclusion that an indictment that omits
an essential element fails to charge an offense is
-supported by case law. In State v. Wozniak, 172
hio St. 517, 18 0.0.2d 58, 178 N.E.2d 800, para-
~graph one of the syllabus, we held that the intent
. element of an offense is an essential element of the
. crime and an indictment that does not charge a de-
- fendant with intent. does . nat.-charge a -defendant
with:.the: crime, " Also; i “State- v.n,Qhrldr Wwe_con-
cluded that” the defendant did not waive- his ¢hal-

" trial. Id. (2000), 88 Ohio St3d 194, 724 N.E.2d
S T8LF ¢ “[I]f one of the vital and material elements
identifying and characterizing the crime has been
omitted from the indictment such defective indict-
ment is insufficient to charge an offense, and can-
not by cured by the court, as such a procedure
would not only violate the constifutional rights of
the accused, but would allow the court to convict

found by the grand jury.”” *Id. at 198, 724 N.E.2d
781, quoting Wozniak at 521, 18 0.0.2d 58, 17
NE.2d 800, quoting Harris v. State (1932)

Ohio St. 257, 264, 131 N.E. 104, o
S ol
*7 (4 39}, oday, thet a defendant

. challenge for the first time Bn appeal an indictmeyt
that -omits ‘an-essential element of the crime, -
tectsdefendants” right to a grand jury indictmen.
The. grand jury-is an important part of American ci
izens'. constitutional: rights. Our’ grand jury"system

is derived from. its English counterpart, and the

,concept ‘was' brought to this country by early colon-
istaid " ‘incorporated  into  the - federal
constitution.Costello v.United States (1956), 350

“U.8. 359, 362, 76 S.Ct. 406, 100 L.Ed. 397.“The

basic purpose ‘of the English grand jury was to

lenge ‘o an indictment that omitted a matenal‘lele-;
mient identifying the crime by not raising it prior to

v-/"r‘

him on an indictment essentially different from that

provide a fair method for instituting criminal pro-
ceedmgs against persons believed to have commit-
ted ‘erities. ¥ * * Despite its broad power to insti-
tute criminal proceedings the. grand jury grew in
popiilar favor with the years, It acquired an inde-
pendence  in England free from control by the
Crowii or judges.”Id.

y {] 40} In discussing the gfand jury provision of the

federal constitution, which is very similar to the
grand jury provision of the Ohio Constitution, the
Supreme Court of the United States has stated that
the grand jury is a * © “constitutional fixture in its
own right.”’ ”United States v. Williams (1992), 504
U.S. 36, 47, 112 S.Ct. 1735, 118 L.Ed.2d 352, quot-
ing United States v. Chanen (C.A9, 1977), 549
F2d 1306, 1312, quoting Nixonm v. Sirica
(C.AD.C.1973), 487 F.2d 700, 712, fn. 54.“In this
country the Founders thought the grand jury so es-
sential to basic liberties that they provided in the
Fifth Amendment that federal prosecution for seri-
ous crimes can only be instituted by ‘a presentment
or indictment of & Grand Jury."The grand jury's his-
toric functions survive to this day. Its responsibilit-
ies continue to include both the determination
whether there is probable cause to believe a crime
has been committed and the protection of citizens
against unfounded criminal prosecutions.”(Citation

omitted.) United States v. Calandra (1974), 414

U.S. 338,343, 94

3,38 L5424 561,

}-The state. argues ‘that despite the con
tional significance of the grand jury, permitting de'
fendants to challenge a defective indictment for the
first time on appeal will encourage defendants io
withhold their challenges until after trial, resulting
in inefficient proceedings. Our answer to this argu-
ment is simple; the state can thwart a defendants
ability to harbor his challenge until after judgment
by securing an indictment from the grand jury that
propetly charges all the essential elements of th

“offenge -

*8 [12){f 42)CrimC 7By plainySiates that an
“indictment shall * * * contain a statement that the

T,

defendant has commitied a public offense specified
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in the indictment”Further, CrimR. 7(B) states,
“The statement may be in the words of the applic-
able section of the statute, prowded the words of

that statute char e a4 in.words sufficient
4
detén .8

: arged ”(Emphasns added) “[Aln_indictment. char-
ging an-offense solely in the language of a statute is
insufficient when a specific:intént element has been
]udlclally interpreted for that offense.”State v.
O'Brien (1987), 30 Ohio St3d 122, 124, 30 OBR

{§ 43} Applying Crim.R. 7(B} to this case, since
the language of R.C. 2911.02(A)(2) does not in-
clude the mental element requlred to commit the of-
fense, the’ indictment was required to be in “words
sufficient to give the defendant notice of all the ele-
ments."Further, pursuant to State v, O'Brien, the de-
fendant's..indictiment was required to*include the
term “reclelessly” in order to-properly charge the of-
fense. It is not an unreasonable burden to require
counsel for the state to ensure that the deféndant re-
ceives the benefit of his fundamental constitutional
protections, nor is it unreasonable to expect a trial
judge to. properly instruct the jury regarding ail the
elements of the crime with which the defendant is
charged, - T

"_,...«-"" [

L ﬂf -"‘ﬁ‘d _b.%:lt\.
)LM}‘ A defendant has - a- constitutional ngh; to

gréand jury indictment and to notice of all the essen-
< tial. elements: of -an offense. with which he

charged. must meet ‘its duty to properly
indict a defendant, and ﬂin_ml.L.mL,excuse the
state's error at the cost of a defendant's longstand-
ing constitutional right to a {Ewgm_gm_
When a defective indictment §0 permeates a de-
fendant's trial such that the trial court cannot reli-
ably serve its function as a vehicle for determina
tion of guilt or innocence, the defective indictmet
will be held to be structural error. See Stafe”v.
Perry, 101 Chic St3d 118, 2004 Oluo-297 802
NE2d643 at1[17 ,

{1 45} -In_gonclusion, we ho]d that when an indict-

Page 10

ment fails to charge a mens rea element of a crime
and the defendant fails to raise that defect in the tri-
al.court, the defendant has not waived the defect in
the indictment. - -

" Judgment reversed.

s

PFEIFER, O'CONNOR, and WOLFF, JJ., concur.
LUNDBERG -STRATTON, O'DONNELL, and
LANZINGER, JJ., dissent.

WILLIAM H, WOLFF JR,, J., of the Second Ap-
pellate District, sitting for CUPP, J.

PFEIFER, (*CONNOR, AND WOLFF, Jl., CON-
CUR.LUNDBERG STRATTON, ODONNELL,
AND LANZINGER, JJ., DISSENT.WILLIAM H.
WOLFF IR., J., OF THE SECOND APPFELLATE
DISTRICT, SITTING FOR CUPP, J.

C'DONNELL, J., dissenting.

*9 O'DONNELL, J., dissenting.

{] 46} -As the majority acknowledges, there is no
dispute that Colon's indictment is constitutionally
defective because it omitted a necessary elément for
_the - offense” of robbery:- I respectfully dissent,
however, from the conclusion that this defect is
structural. Thus, in my view, a defendant forfeits all

i

P

but plain error associated with such a defect by fail-

ing to object at a time when it could have been cor-
rected by the trial court, Therefore, I would affirm
the judgment of the court of appeals and answer the
certified question in the affirmative.

Structural Error -

{9 47} A structural error, according to Johnson v.
United States (1997), 520 U.8. 461, 468, 117 5.Ct.
1544, 137 L.Ed.2d 718, is a defect “ ‘affecting the
framework within which the trial proceeds, rather
than simply an error in the trial process itself,” ”
and thus it is “so serious as to defy harmiess-error
analysis.”’Id., quoting Arizona v. Fulminante
(1991), 499 U.S. 279, 310, 111 S.Ct. 1246, 113
LEd2d 302Moreover, the court explained in
Neder v. United States (1999), 527 US. I, 119
S.Ct. 1827, 144 LEd2d 35, that “[sluch errors
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