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STATEMENT OF THE FACTS

This case has an admittedly convoluted history. The graphical chart of the case history
on page v is included for the court’s convenience and is critical to understanding the unusual
legal posture of Appellant’s case.

Employees of the Wapakoneta Police Department found a tape recorder in a women’s
restroom. Appellant, an employee of the Police Department, admitted placing the device there.
An office and home search was executed related to the investigation of the tape recorder
incident. From seized computers, digital evidence items were recovered.

On June 17, 2003 Appellant plead guilty to a ﬁve (5) count information in case no. 2003-
CR-83 and was sentenced in Auglaize County in the Third Appellate District. (Appendix I). In
exchange for that plea, any other charges from the same set of facts and circumstances were
dismissed and the State agreed not to bring any addtional charges. He was imprisoned for twelve
(12) months, serving his entire sentence. His sentence as stated by the trial court included up to
three (3) years of post release control (hereinafter referred to as “PRC”). That portion of his
sentence was error that neither the court nor either party noticed at the time. By statute, he
should have been sentenced to a mandatory five (5) years PRC. Ohio Rev. Code §2907.323;
Ohio Rev. Code §2967.28(B). Neither party appealed Appellant’s sentence. He was released
from prison without imposition of PRC. Seven (7) months after the expiration of his sentence,
the State moved to re-sentence him. Appellant opposed that motion arguing the court lacked
subject matter jurisdiction to re-sentence or perform any other function. The trial court denied
that motion. (Appendix H).

Harrison filed a writ of prohibition with the Third District Court of Appeals to stop the

Auglaize County Common Pleas Court from re-sentencing him. The Third District denied the



writ finding the trial court had jurisdiction to re-sentence him even though his journalized
sentence had expired. (Appendix E). All of this occurred prior to this Court’s publication of its
opinion in the Hernandez case. At Appellant’s aftempted re-sentencing, the trial court offered
him two (2) choices — be re-sentenced adding five (5) years of probation to his, then, expired
sentence or the coﬁrt offered to accept the withdrawal of Appellant’s plea to the information and
he could attempt to work out another plea with the then assigned county prosecutor to resolve the
matter. Appellant had never before approached the court in an attempt to withdraw his plea.
Until the court declared it woudl re-setence Appellant, he never considered withdrawing his plea ,
as he had already served all his time and his journalized sentence had expired. The court
accepted Appellant’s plea withdrawal. The Attorney General’s office wrestled contro! of
Appellant’s case from the local county prosecutor, It assigned a competent and aggressive
prosecutor, Scott Longo, to hiss case. All deals were off. Instead of working out a renewed plea
to resolve the matter, Longo seized the opportunity to re-imprison Appellant by dismissing
Appellant’s case no. 2003-CR-83.

On June 23, 2005 Longo had the appellant indicted for twenty-six (26) felonies arising
from the same set of facts supporting the five (5} count information in case no. 2005 CR-10-095.
The court granted Appellant’s motion for change of venue to Madison County in the Twelfth
Appellate District. Harrison filed motions to dismiss citing Double Jeopardy and Speedy Trial
violations which were denied. Afier a trial in March of 2006, Appellant was convicted as to
counts 1-3 and 8-22. The court dismissed all other counts.. (Appendix C).

Following his conviction, but prior to his sentence, Appellant retained new counsel. New
counsel identified the issue contained in this court’s decision of January 12, 2006 in Hernandez.

Based upon that issue and others, several motions were filed in the trial court prior to Harrison’s




sentencing. All were denied. At no time following this court’s decision in Hetnandez of January
12, 2006, did Longo or any other state attorney inform the Madison County trial court of this
court’s decision and its potential impact on Appellant’s case. This is despite the fact that the
State was a party to Hernandez.

A judgment entry of sentence and opinion was filed on August 15, 2006 to Whiéh
Appellant timely appealed. (Exhibit pg. v.). The Twelfth District Court of Appeals affirmed

Appellant’s conviction and sentence. State v. Harrison, 2007-Ohio-7078 (Appendix B).

Appellant timely filed a notice of appeal on February 11, 2008 with this Honorable Court
accompanied by a Memoradum in Support of Jurisdiction for which this Court granted

jurisdiction as to all five (5) propositions of law.



ARGUMENT

Proposition of Law I:

In light of this Court’s rule in Hernandez, once a defendant’s
sentence has expired, a trial court violates a defendant’s Due
Process rights by stating it will re-sentence that defendant
unless he withdraws his previous tendered guilty plea to a
charge the sentence for which has expired.

This court released its decision in Hernandez v. Kelly, 108 Ohio St.3d 395 (2006) on

January 12, 2006, (See Chronology on p. v herein). The Hernandez rule is retroactive to the

enactment of the sentencing statute. Hernandez v. Kelly, 108 Ohio St.3d 395 (2006).

The trial court that offered Appeliant either a re-sentencing (an improper and void
exercise of a court’s jurisdiction under Hernadez) or a plea withdrawal. This offer posed an
uncoenstitutional choice viclating Appellant’s Due Process rights. The court unconsﬁtutionally
imposed and exercised its jurisdiction, where it had none, (See, Hernadez) extracting a plea
withdrawal Appellant did not want to obtain. Without that plea withdrawal, Longo could not
have indicted Appellant in case no. 2005 CR-10-099 as it would have violated Appellant’s
Double Jeopardy rights and violated the plea agreement (i.e., contract) the State and Appellant
agreed to resolving case no. 2003-CR-0083 with the plea to the five (5) count bill of information.

Proposition of Law II:

In light of this Court’s rule in Hernandez, once a defendant’s
sentence has expired, a trial court does not have jurisdiction to
accept a plea withdrawal by the defendant in the case related

to the expired sentence and any such purported acceptance is
void.

Expanding on the rule in Hernandez, “Subject matter jurisdiction cannot be waived and
where judicial tribunals have no jurisdiction of the subject matter, their proceedings are

absolutely void.” State ex rel. Tubbs Jones v. Suster, 84 Ohio St.3d 70 (1998). Appellant’s plea

withdrawal was void. Id.; see also, Hernandez.



As this Court held in Suster, a trial court does not have endless jurisdiction governing the
conduct of a citizen whose sentence has expired. While the rule in Hernandez was narrowly
stated relating only to re-sentencing, it left open the opportunity for courts to exercise
jurisdiction to perform other acts or mandate other conduct by defendants aside from the
Hernandez prohibition on re-sentencing. Despite the prohibition on re-setencing announced in
Hernandez, the Madison County Court and the twelth appellate district court held that a court
does not have jurisdiction to accept an appellant’s plea withdrawal after the expriation of that
appellant’s journalized sentence. The trial court and appellate courts’ rulings are inconsistent

with this Court’s ruling in Hernandez and Suster.

Proposition of Law II1:

A defendant’s Double Jeopardy rights are violated by a trial on
charges arising from the same set of facts and circumstances as
a case in which the defendant plead guilty to an infoermation in
exchange for dismissal of all remaining charges and served his
complete sentence.

An accused has the right to know when the accusations against him
are at an end and not have a hanging sword of justice hovering
over his neck and be unable to determine when his case has been
finally adjudicated. Tt is unusual justice to receive a sentence and
then more than a week later be hauled in and presented again, and
again faced with a new trip to a penal institution. The
administration of justice requires careful, considerate, deliberate
determinate and final decision. Common to all systems of
jurisprudence is the maxim that there be a finality to judicial
proceedings. [Citation omitted.] ‘That no one shall be put in
jeopardy twice for the same offense is a universal maxim, thought
worthy to be incorporated, to a certain extent, into the constitution
of the United States; and that an acquittal or conviction by a court
having jurisdiction, on a sufficient indictment or information, is in
all cases [whatsoever] a bar, is equally clear.” [Citation omitted.] *
* % If questions once tried and determined could be again agitated,
at the option of the parties, one main object of any administration
of justice would be defeated. The function of courts is to settle
controversies according to law. The object of settlement is secured
by the principle of finality of judgments.



State of Ohio v. James, No. WD-85-59 (June 13, 1986, Wood Co., Ohio).

The chronology of events in the chart on p. v is undisputed. At every stage of this
proceeding, journal entries exist and were presented to the court documenting each procedural
step. Appellant served a year in prison in case no. 2003-CR-0083 in exchange for an agreement
by the State to drop all other charges relating to the events described above. The State’s
subsequent indiétment of Appellant in case no. 2005-CR-10-099 related exclusively to events
arising from the same facts and circumstances as those involved in the plea to the information in
case no. 2003-CR-0083. The trial court’s purported acceptance of Appellant’s plea withdrawal
is void. See, Hernandez; see also, Suster. In light of the plea withdrawal being void, Appellant’s
second case (indictment, convicﬁon and sentence) in case no. 2005-CR-10-099 was a violation
of his Double Jeopardy rights. The State violated the plea agreement it originally reached with
Appellant in case no. 2003-CR-0083 by indicting him on charges in case no. 2005-CR-10-099
that were foregone in exchange for Appellants’s original plea and serving of the one (1) year
sentence. His indictment, conviction and sentence in case no. 2005-CR-10-099 should be
reversed by this Court with direction to the trial court to dismiss the case as well as accompanied
by an order that Appellant be immediately released from prison.

Proposition of Law IV:

A 2005 court of appeals decision as to a trial court’s
jurisdiction to re-sentence a defendant whose journalized
sentence had expired, voided by this court in Hernandez,
cannot still remain the “law of the case” or res judicata for a
defendant in 2007 arguing an improper exercise of jurisdiction

by that same trial court pursuant to the 2006 rule announced
in Hernandez.

The Twelfth District in affirming Appellant’s conviction and sentence, held that the Third
District’s jurisdictional ruling in 2005 is, nonetheless, “law of the case” and res judicata
defeating Appellant’s jurisdictional arguments in 2007. The Twelth Distrtict was informed by

6



Appellant in his brief that the Third District’s ruling, pre-Hernandez, was no bad law as its
holding was opposite of Hernandez. Despite the fact that the Third District’s ruling is now
clearly bad law, the Twelth District did not rule on Appellant’s jurisdictional arguments
deferring to the Third District’s pre-Hernandez ruling using both the “law of the case” and res
judicata premise.

The trial court in Appellant’s first case had no jurisdiction to re-sentence him nor accept
his plea withdrawal. See, Hernandez; see also, Suster. The Third District’s 2005 ruling is no
Jonger good law. Id. The 2005 decision by the Third District court of appeals cannot be
controlling in 2007 on the Twelfth District Court of Appeals as either “law of the case” or res
judicata as the Twelfth District Court of Appeals held. (Appendix B).

Of necessity, this court periodically issues rulings overturning appellate court decisions.
The Twelfth District’s reliance on the voided Third District ruling sets a dangerous precedent
available to other appellate courts to circumvent this Court’s authority. The Twelfth District
relied upon, as controlling, the Third District’s voided decision on Appellant’s writ pre-
Hernandez. It essentially identified as stare decisis a voided prior ruling of another appellate
court enabling it to ignore the application of Hernandez. The record of Appellant’s case now has
two (2) court of appeals decisions contrary to Hernandez. One was entered priot to the
publication of Hernandez and one after. The Third District has a rationale for its contrary
finding as Hernandez had not yet been published. The Twelfth District was bound by Hernandez
and avoided its application here by deferring to the now void 2005 ruling by the Third District

Court of Appeals.



Proposition of Law V:

A charged citizen does not receive effective assistance of
counsel in a computer related child pornography case when
counsel admits he is technologically uneducated and
inexperienced making numerous affirmative mistakes or
omissions supporting his ignorance about the critical
technological issues of his client’s case.

The technology era in child pornography and importuning cases has been upon us for
years. The key U.S. Supreme Court decision spurring a wave of technological defenses to child

pornography cases dates from 2002 — nearly six (6) years ago. Asheroft v. Free Speech

Coalition, 535 U.S. 234 (2002). Criminal defense of cases involving evidence derived from,
landing on, extracted from or included in a computer or other similar digital media alleged to be
contraband child pornographic images requires more education and experience than merely
having tried 20 years of other criminal cases. Few if any law schools, still today, offer classes in
how computers work, the Internet’s structure and process, digital image creation, manipulation
and transmission or how technology impacts traditional criminal defense issues such as 4th, 5th
and 6th amendment challenges. This criminal case represents, merely, one (1) of hundreds
(100+) occuring within Ohio each year involving lawyers wiht no or insufficient technological
abilities and knowledge accepting retainers from clients in cases where sophistocated
technological knowledge is vital.

Mere criminal defense experience does not prepare counsel to properly defend these
technology focused criminal cases. This fact is evident in Appellant’s case by the complete
absence of what are becoming standard pre-trial motions by effective counsel in these cases,
especially in Ohio. This Court itself has handled two (2) significant cases in the past twenty-four
(24) months involving child pornography prosecutions. It knows well that these issues are not

run-of-the-mill legal issues associated with other criminal cases. These issues are unique to this



area of the law and heavily dependent on counsel’s sophisticated knowledge of computers and
associated technology. Appellant’s trial, occuring in 2007, is devoid of any motion or argument
relating to either of the central or peripheral issues in those cases. This omission underlines the
ineffective representation Appellant reccived. Below are just some of examples of the
ineffectiveness of counsel due to his admitted technological ignorance.

A. Failure to seek Farid’s exclusion or challenge his unscientific methodology

Effective counsel in child pornography cases knows that the State’s digital imaging
expert in the trial of this matter, Hany Farid, has been exposed as a fraud in prior cases. In
addition, his methodology has never been subjected to outside testing or verification of any kind.
In Appellant’s case, counsel was so ineffective, he failed to notice that Farid did not testify the
items depicted an actual minor at all as required under the statute. The government expert whom
replaced the debunked government expert, Farid in a notable federal case, conceded that Farid’s

visual examination methodology is unreliable. U.S. v. Frabizio, 2006 WL 2384836 (August 11,

2006, D.Mass.).

The Fabrizio court characterized Farid’s approach and that of other government experts
as “eyeballing the evidence™ Id. at 5; “[A] technique [that] has never been tested, its error rate is
unknown and therefore does not support a finding of reliability.” Id. at 11; “[His] technique [is
not] general[ly] accept{ed].” Id. at 12.

Farid provided no name for his method. He provided no error rate. Counsel never asked
for either. It is possible he is wrong in his detection of alterations 50% of the time, 75% of the
time or more. No treatises were presented regarding “eyeballing the evidence” as the Frabizio
court termed it. Farid admitted to “guessing” during his testimony. (TR. pg. 1000.). Trial

counsel failed to object to that testimony. Farid had no knowledge of the history of any of the



indicted items. (TR. pg. 1017.). Counsel admitted in the midst of cross-examining the Farid that
he “barely knew” how to turn a computer on. (TR. pg. 1026.). Such an admission does not
engender confidence a client is effectively represented in a technology-reliant criminal case.
There is no means by which trial counsel could have effectively represented Appellant when he
was beebly inept at cross examining the State’s key technological witness.

Effective trial counsel in Appellant’s case would have known to challenge Farid’s
method leading to his exclusion as a witness as he was voluntarily excluded in Frabizio. A
proper cross-examination of Farid resulted in his voluntary withdrawal as a government witness
in Frabizio. Farid admitted misleading the court during his Daubert hearing testimony. Effective
counsel would have dispatched his unscientific and unreliable methodology and impeached Farid
on his deceit in Frabizio. His exclusion would have left the state without a means of
authentication of its key evidence. The issue of the authentication of the image evidence itself is
also something counsel neglgected to challenge with an appropriate motion in limine which has
been filed in many of these cases nationwide.

Farid’s testimony was grounded in such squishy non-conclusions about authenticity
typified by this one: “Does it exhibit any signs of having been manipulated? And if the answer

is no, then you're left with no other conclusion other than it is probably authentic.” (TR. pg.

983.).

Throughout Farid’s entire testimony, trial counsel failed to note that he only
distinguished the indicted items from computer generated images. Farid neglected to distinguish
the evidence he testified he was “guessing” about from digital images of real persons that may
have been altered. Counsel failed to note the up to 30% error in Farid’s most advanced computer

program to make this distinction. He was not asked, nor cross-examined, on how he could tell
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by visual examination that the items had or had not been the result of altering digital images that
were originally something different.

All of trial counsel’s remaining errors are all rooted in his admitted ignorance about
technology, computers, digital images and the like — essentially the entirety of the critical
evidence and expert testimony on both sides in Appellant’s case.

B. State wiiness permitted to testify as expert without being qualified

Witness Corrigan was permitted to testify to a range of content reserved for experts in
computer forensics. The court was not asked and did not find him to be qualified as an expert
witness in ény‘rhing. Trial counsel completely neglgected to insist that this witness be qualified
as an expert prior to offering conclusions or testminoy based upon his claimed tehcnological
skills. It was de facto ineffective assistance of counsel for failing to insist Corrigan either be
qualified or be excluded. Instead, trial counsel permitted damaging testimony on computer
forensics from a non-expert.

C. Misuse of computer forensics expert

Trial counsel unsuccesfully attempted to misuse Appellant’s computer forensics expert as
a digital imaging expert signifying his ignorance of what cither expert does. That misuse of
Appellant’s computer forensics expert exposed that witness to impeachment the State revealed
on cross-examination severely damaging Appellant’s case.

Trial counsel’s choic3e of computer forensics expert is further revidence of his
ineffectiveness. Appellant’s computer forensics expet has in the past claimed he is the
designated computer forensics expert “for the 11th district court of appeals.” Of course, the
Eleventh District Court of Appeals has no such expert in its employ by contract or otherwise and

has never had such an expert. This is not merely a hingsight analaysis of choosing an effective

11



expert. It demonstrates counsel inability to distinguish a legitimate expert from others.

D. Failure to use qualified digital imagine expert

In Ohig v. Brady, 2007-Ohio-1779, the court found that the inability to use such an expert
resulted in an unfair trial mandating dismissal. Id. The record of this case is that trial counsel
did not even attempt to secure a qualified digital imaging expert. However, even had counsel
atteempted to obtain such an expert, he would not have been able to obtain one given the ever
present threat of federal prosecution of such experts for performing necessary trial preparation
tasks.

E. Motion to Dismiss — Fair Trial

Counsel failed to file a motion to dismiss Appellant’s case for a Fair Trial violation. This
Court is currently considering the identical argument, successful at both the trial and appellate
levels in State v. Brady, 07-0742. It was also successful at obtaining a dismissal in a case in

Delaware County. State v. Lescalleet, 06 CR 106 0287 (Delaware Co., Ohio). Failure to file a

motion that has resulted in the dismissal of identical charges is de facto ineffective assistance of

counsel. .

12



CONCLUSION

For the reasons set forth above, Appellant respectfully requests this Court issue the

following orders:

L.

Reversal of Appellant’s conviction and an order to the Madison

County Common Pleas Court that Appellant’s case be dismissed citing

double jeopardy violations;

Immediate release of Appellant from prison;

That neither the Auglaize County Common Pleas Court nor the

Madison County Common Pleas Court retain any jurisdiciton over

Appellant for any matiers relating to either the now dismissed case no.

2003-CR-0083 nor case no. 2005-CR-10-099, respectively, which this

Court has ordered dimissed.
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POWELL, J.

{11} Défendant—appellant, David L. Harrison, appeals his conviction in the Madison
County Court of Common Pleas on multiple charges arising out of his compilaﬁon of digital
" images portraying nude minors, including minors engaged in various sexual acts. For the
" reasons set fo.rth below, we affirm appellant's conviction.

{2} The present case is the derivative of a previous criminal case in Auglaize
County involving appellant. On June 17, 2003, appéﬂant was charged under a six-count bill

of information in Auglaize County Court of Common Pleas case number 03-CR-083. The
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charges were filed after the Wapakoneta Police Department disoévered a runhing tape
recorder in a women's locker room, whiéh was |ater identified as belonging to appellant, the
~ chiefof police at the time. Appeliant resigned following the discovéry of the tape recorder, A
subsequent investigation, including a search of appeilant's office and home, resultedin the
discovery of a number of digital images portraying child pornography. Such images were
‘contained on appeliant's home, office and laptop computers, as well as a floppy disk found in
éppellant's office. |

{13} The charges filed against appellant in -case number 03-CR-083 included the
. following: one second-degree misdemeanor countof obstructing official buéiness, in violation
of R.C. 2921.31(A); three fifth-degree felony counts of unauthorized use of a combuter, in
violation of R.C. 291 3.04(8); one fourth-degree felony count of pandering obsoé_nity involving
‘aminor, in violation of R.C. 2907.321(A)5); and one fifth—dc_agree felony count of pandering
obscenity, in violatioﬁ of R.C. 2907.32(A)(5).

{fa} After accepting appeliant's pleas of guiity to all suph charges, the tl;ial court
~ sentenced appellant to a total of one year in prison, as well as a di’scfetionary three-year
period of postrelease control, Neither party appea!éd the trial court's judgment.'
| {115y During his; term of incarceration, appellant petitioned the trial court for judicial |
release, which the trial court denied on Novemnber.12, 2003. The triél court, however,
modified appellant's sentence to allow him to serve the remainder of his incarcération inthe
Auglaize County Jail, rather than the Department of Gorrections, due to safety concerns.
Appellant theréafter served the remainder of his prison term and was released from jail.
Appeliant, however, was not piaced on postrelease control by the Adult Parote Authority
("APA"} at that time.

{16} On February 18, 2005, the state moved to resentence appellant because the

court had erroneously sentenced him to discretionary rather than mandatory postrelease
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control.! The trial court granted the state's motion, and scheduled a resentencing hearing for
March 29, 2005. On March 25, 2005, appellant filed a com plaint for a writ of prohibition with
the Third District Court of Appeals, arguing the trial court lacked jurisdictibn o resentence
him’ because his journalized sentencé had been completed. The Third District denied
appellant's complaint on March 31, 2005, finding the trial court did not "patenty and
unambiguously” lack jurisdiction to resentence him, and that appeliant possessed adequate
legal remedies. Harrison v. Steele, Auglaize App. No. 2-05-14, 2005-Ohio-1608, 1.

{17}  Accordingly, the trial court held a resentencing hearing on March 29, 2005,.
during which it allowed appellant to withdraw his guilty piea. The state subsequently
dismissed the case without prejudice on May 5, 2005. |

{8} On June-23, 2005, an Auglaize County grand jury issued a 23-count indiciment
based upon the incident giving rise to applellant‘s prosecution in case number 03-CR-083,
charging appellant with the following offenses: two fifth-degree felony counts of unaufhor‘xzed
use of a computer, in violation of R.C. 2913.04(B); one third-degree felony count of theft in
ofﬁc.e, in violation of R.C. 2921.41(A}{1); one fourth-degree felony count of criminal tr.éspass,I
in violation of R.C. 291 1.27(A)(1 Y(2); three ﬁfth—degree_felony counts of pandering obscenity,
in violétion of R.C. 2007.32(A)(1); 15 second-degree felony counts of ilegal use of a minorin
nudity-otiented material or performance, in violation of R.C. 2807.323(A){1); and one third-
degree felony count of tampering with evidence, in violation of R.C. 2921.1 2(A)(1). -

{99} Appellant was granted a change of venue to Madison County, and

1. Appellant was convicted of one fourth-degree felony count of pandering obscenity involving a minor, in
violation of R.C. 2607.321(A)}5) and one fifth-degree felony count of pandering obscenity, in violation of R.C.
2907.32(A)(5). R.C. 2967.28(A)(3) provides that "a violation of a section contained in Chapter 2807 of the
Revised Code that is a felony" constitutes a “Iflelony sex offense.” Pursuant o R.C. 2967.28(B), "lelach
sentence to a prison term for * * * a felony sex offense ™ * * shall include a requirement that the offender be
subject to a period of post-release control imposed by the parole board after the offender's release from
imprisonment. * * * [A] period of post-release control required by this division * * * shall be * * *: (1) * * for a
felony sex offense, five years™ * *." o
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subsequently entered pleas of not guilty to all charges. A jury trial commenced on March 6,
2006, at the conclusion of which appellant was found guilty of 18 of the 23 counts setforth in
the indictment, including fllegal use of a minor in nudity-criented materiat or performance.?
On May 5, 2006, appellant filed a motion to dismiss, alleging his prosecution was barred by
double jeopardy prificiples. The Madison County trial court denied appellant's motion as
untimely and for want of proof on Juné 26, 2006. Appellant was later sentenced to six years
~ in prison, and designated a sexually-oriented offender.
| {1110} Appellant now appeals his C-On\‘(iCtiDn,‘ advancing ten assignments of error.
{11} Assignment of Error No. 1:
~{{12} "THE COURT ERRED DENYING [APPELLANT'S] MOTION TO DISMISS[}"
{13} Appeltant advances three arguments in suppoﬁ of his fir_st assignment of error
that the frial cburt erred in denying his postconviction motién fo dismiss‘ _First, appellant
contends the AuglaizeCounty Common Pleas Court in case number 03-CR-083 lacked
subject-matter jurisdiction te permit him to withdraw his guilty plea after his journalized
senfence had been completed. Aﬁcordingly, aprﬁellant argues' his original guilty plea
remair_ied in effect such that his prosecution in this case violated double jeopardy principles.
Sedond, appellant contends the trial court erred in denying his motion to dismiss, wherein
appellant raised said double jeopardy argument, as untimely and for wantof proof. Appeilant
also argues that even if_the miotion to dismiss was untimely, the alleged double jeopardy
violation in this case constitutes plain etror that can be remedied on gppeaj. Third, appellant.
contends fhat if his motion to dismiss was untimely, resulting in & waiver of his double
jeopardy argument, his trial counsel was ineffective for failing to timely raise the defeénse. We

find appefiant's arguments without merit.

2. The other offenses of which appeliant was convicted are not specifically addressed in this opinion.
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{M4} As this court has previously held, "jeopardy attaches upoh acceptance of a

~ guilty plea.” State v. Strange (1990), 70 Ohio App.3d 338, 340; State v. Turpin (Dec. 31,
1986), Warren App. No. CA86-02-014, at 9-10. See, also, United States v. Cruz (C.AA,
1983), 709 F.2d 111, 112-113; United States v. Hecht (C.A.3, 1981), 638 F.2d 651, 657;
United States v. Sanchez (C.A.5, 1980), 609 F.2d 761, 762. Here, the parties do not disputs
that the Auglaize County trial court permitted appellant‘to withdraw his pre\;iously—entered
guilty plea to ali charges in the six-count bill of information in case number 03-CR-083 on
March 29, 2005. This plea witﬁdrawal effectively removed any jeopardy that attached with
the court's acceptance of appellant's guilty plea, and as a result, appe!laﬁt‘s argumants in?this
case premised upon double jeopardy are without merit.” See Strange. See, also, United
Stat.?s ex rel, Betts v. County Court for LaCrosse County, Branch 1 (C.A.7, 1974), 496 F.2d
1156, 1157.

{115} Moreover, appellant's .arguments chaiienging the propriety of the Auglaize
County trial court's accéptance of appeuant‘s plea withdrawal, including any argument
concerning the court's jurisdiction to hold a resentencing hearing on the matter of postrelease
control, are not properly before this court. This court has not been provided with a transcript
of any of ‘the proceedings in Auglaize County Court of Common Pleas case number 03-CR-

| 083, and therefore, must présurne the validity of the lower cburt's_proceedings. See State v.
Pirpich, Warren App. No. CA2006-07-083, 2007-Ohio-6745, 1i6. Further, the Third Diétr‘tot
Court of Appeals denied appellant's complaint for a writ of prohibition, wherein appeliant.
raised fhe jurisdictional issue concerning resentencing, on March 31, 2005, Harrison, 2005-
Ohio-1608. ‘Neither party appealed the Third Ap‘pellate District's decision, or the Auglaize
County trial court's decision permitting appellant to withdraw his guilty plea during the
resentencing heating. As a result,'the jurisdictional issue concering the resentencing

hearing is barred by principles of res judicata and the law of the case doctrine. See State v.
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Martin, Mc_)ntgom_ery App. No. 21697, 2007-Ohio-3585, 3; State v. Griffin, Montgomety App..
No. 21578, 200?;-Ohio—2099, 112; State v. White (Oct 17, 1991), Clark App. No. 2787, *2.

{116} Based upon the foregoing, we find the trial court did not err in denying |
appeflant's motion to dismiss for want of proof because appetlant has no proof of double
jeopardy. For this reason there also can be no ineffective assistance of counsel for failing fo
timely file the motion, because there is né prejudice. See Strickland v. Washington (1984)
466 U.S. 668, 687, 104 S.Ct. 2052. |

{17} As fo the timeliness of fhe_ motion, the decision to grant or deny an untimely '
motion pursuént to Crim.R, 121s a mattef within the trial court's discretion. State v. Linnik,
Madison App. No. CA2004-06-015, 2006-Ohio-880, §33-34; State v. Burkhardt (Jan. 24,
1996), Summit App. No. 1;1’223, 1996 WL 28187 at *2. We find no abuse of discretion in
denying the motion on the basis it was untimely filed.

{118} Appeliant's first assignment of error is therefore overruled.

{19} Assignment of Error No. 2:

. {1120} "THE COURT ERRED DENYING [APPELLANT'S] MOTION TO DISMISS FOR
SPEEDY TRIAL VICLATION[.]"

{Y21} In his second assignment of error, appellant argues the trial court erred in
denying his motion to dismiss on the basis his rpros'ecution in this case viéiated his speedy
trial rights. This court, however, has previously held that “[iln order to chailenge a charged
offense on * * * speedy trial grounds, a defendant must file a motion to dismiss prior to trial
State v. Grant, Butler App. No. CA2003-05-114, 2004-Ohio-2810, 1i9, citing Crim.R. 12(CY1).
A defendant's failure to do so waives the speedy trial defense. Id., citing Crim.R. 12(H).

{122} Moreover, the decision to grant an untimety motic;n pursuantto Crim.R.12isa
matter within the trial court's discretion. State v. Linnik, 2006-Ohio-880, 1[33-34.; State v.

Burkhardt, 1996 WL 28167 at *2. An appellate court will not reverse a frial court's decision
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concerning such matters absent an abuse of discretion. Linnik at 34. “[Aln abuse of
discretion ‘connotes more than an error of law or judgment; it implies that the court's atiitude
is uhreasonab_le, arbitrary or unconscionable.™ id., quoting Stafe v. Adams (1980), 62 Ohio
St.2d 151, 157.

{1]23} In this case, the record demonstrates that appellant failed to chalienge his
indictment and prosecution through a pretrial motion to dismiss. Rather, the record indicates
appellant requested a dismissal of this case on speedy trial grounds in one sentence of his
untimely postconviction motion to dismiss. The motion had no argument or citation to
supporting taw.®> Such motion was filed on May 5, 2006, several weeks after .the jury found
appeliant guilty of 18 of 23 counis' set forth in the indictment. As the recqfd demonstrates
that appellant offered the trial court no justification for the delay 'm. raising the speedy trial
issue, we find no abuse of discretion in the trial court's decision to deny the motion as .
untimely pursuant to Crim.R. 12. Accordingly, we find appellant has waived the right 1o
challenge the alleged. error concerning speedy trial on appeal. Id. See, also, State v. Hafer,
Warren App. No. CA2005-05-061, 2006-Ohio-2140, f45-46. Appeliant's second assignment
of error is therefore overruled. ‘ |

{1124} | Assignment of Error No. 3:

{125} "COURT (SiC) ERRED PERMITTING IRRELEVANT AND UNFAIRLY
PRéJUD!C!AL SPECULATIVE TESTIMQNY[.]"

{1[2-6} In his third assignment of error, appeliant argués the triél court erred in
permitting the testimony of police dispatcher, Denise Kohler, concerning her discovery of a
running taﬁe recordér in the women's locker room of the police department. Appeliant

contends suich testimony was irrelevant and ur)fairly prejudicial, and therefore, should have

3. We note that appellant has similarly failed to provide any argument-or legal authority in support of his speedy
tral challenge on appeal. _
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been excluded pursuant to Evid.R. 403,

{Y27} "Trial courts have broad discretion in determining thé re!evance-or irrelevance
6f evidence," Stafe v. Sanders, 92 Ohio St.3d 245, 259, 2001-Ohio-189. In addition,“[t]he :
admission or exclusion of relevant evidence rests within the soﬁnd discretion of the trial
court." Stafe v. Skatzes, 104 Ohio St.3d 195, 2004-Ohjo-6391, §107. "Evid.R. 4{53 speaks
in terms of unfai_; prejudice. Logically, all evidence presented by a prosecutor is prejudicial,
- but not afl evidence unfairly prejudices a defendant. it is only the latter that Evid.R. 403'
prohibits.™ id., quoting State v. Wright (1990), 48 Ohio St.3d 5, 8.

{1128} Here, the record indicates that Kohler testified regarding her discovery of the
subjedt tape recorder in the womé_n’s Iocker,. which was later found to belong to appellant.
Such cl:iiscovery\prompted the subsequent investigation into appellant's alleged fllegal
activities at work giving rise to the charges in this case; Accordingly, we cannot say that the

trial court abused its discretion in admitting.sucrh testimony as relevant to the underlying
| charges in this case. Moreover, we-noté that ap-peﬂ.ant haé failed to demonstrate any
prejudice resulting from the alleged error in the admission of such testimony, in light of the
other evidence presented at trial. A:ﬁcordingly, we find RO error in the trial cou.rt's decision
admitting the testimony of Denise Kohler. Appellant's third assignment of error is therefore_
overruled. | |

{129} Assignment of Error No. 4: _

{30} "THE SEXUALV OFFENDER  CLASSIFICATION  STATUTE IS
UNCONSTITUTIONALLJ" o

{131} in his fourth assignment of error, appellant argues R.C. 2950.09 is
unconstitutional pursuant to State v. Foster, 109 Ohio St.3d 1, 2006—_th0-856, because it
requires judicial fact-finding before the imposition of a sentence. Appellant argues that

because the sexual offender hearing pursuant to this section occurs "prior to or during
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sentencing," exposing a trial judge to"‘inad missible evidence and testimony,” the procedure
"violates the spirit of the Foster decision.” |

{132} In Foster, the Ohio Supreme Court held that certain statutory provisions
requiring judicial factfinding before the imposition of a greater than minimum sentence
violated a defendant'é Sixth Amendment right to a trial by jury. ld. at 182-83. As R.C.
2950.09 is civil in nature, rather than punitive, however, Foster is inapplicable to such
legisiation. State v. Cook, 83 Ohio St.3d 404, 417, 19é8—0hio'-291. in addition, contrary to
appeliant’s assertion, R.C. 2950.09 does not.require judicial fact-finding before a court may
impose a greater than minimum sentence pursuant to R.C. 2929.14 and R.C. 2929.19.
Accordingly, we find appellant's argument as to the éonstitutionality of R.C. 295.0'.09 without
merit. Appr—_;llant's fourth assignment of error is therefore overruled.

{1{33} Assighment of Error No, 5:

{134} “COUNSEL' WAS INEFFECTIVE FOR FAILING TO OBJECT AND THE
COURT ERRED {N ADMITTING TESTIMONY WITHOUT PROPER AUTH ENTICAT!C}N[.]" |

{135} Assignment of Error No. 6:

{1i36} "INEFFECTIVE ASSISTANCE OF COUNSEZL"

{137} Aséignment of Error No 7:

{1138} "COUNSEL WAS INEFFECTIVE (SIC) FAILING TO FILE SEVERAL PRE-

TRIAL MOTIONS SUBSTANTIALLY AFFECTING [APPELLANT'S] CONSTITUTIONAL
RIGHTSLT"

{1[35} in his fifth, sixth and seventh assignments of error, appeliant argues his trial
counsel was insffective in failing to object to the state's presentation of digital photographs
and electronic mail, and in failing to file various prefrtai motions to dismiss. As_the same legal
standard applies to all such claims, we address them together.

{140} To establish a claim for ineffective assistance of counsel, a defendant must
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derﬁonstrate his frial counsel was deficient, and that there is "a reasonabie probability that,
but for counsel's unprofessionél errors, the result of thé proceeding wOuId'have been
different. A reasonable pro‘babili’q,r is a probability sufficient to undermine confidence in the
outcome." Strickland, 466 U.S. at 694. "An error by counsel, even if professionally
unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the
error had no effect on the judgment.” Id. at 691,

{Ti41} In evaluating a claim for ineffective assistance of counsel, "a court mustindulge
a strong presumﬁtion that counsel's conduct falls within the wide range of reasonable
professional assistance; that is, the defendant must overcome the presumption that, under
thé circumstances, the challenged action 'might be considered sound frial strategy.” ld. at
+ 689, quoting Michel v. Louisiana (1955), 350 U.S. 91, 101, 76 S.Ct. 158. Significantly, Ohio
courts have found that "decisions reéarding what stipulations shouid be madg, what evidence
is to be introduced, what objecﬁons should be made, and what pretrial motions should be
ﬁled, p_rimérily involve trial strategy and tactics.™ State v. Cline, Franklin App. No. 05AP-869,
2006-Ohio-4782, 22, citing State v. Edwards (1997), 119 Ohio App.3d 106.

{42} "When re;viewing whether an appel.lant has met [his] burden, we need not
determine whether counsel's performance was deficient before examining whether there was
prejudice to the defense. Ifitis clear that the defense was not'prejudioed by a claimed error,
a court should dispose of an ineffectiveness claim on the basis of lack of sufficient prejudice.”
State v. Steele, Butler App. No. CA2003-11-276, 2005-Ohio-843, 189, citing Stafe v. Bradley
(1989), 42 Ohio St3d 136, 143. |

Admission of Photographs and E-mail

{1143} Appellant first contends his trial counsei was ineffective in failing fo object tothe
admlsmon of unauthentacated digltal images. in so arguing, appellant contends the testlmony

of the state's expert, Dr. Hany Farld, was insufficient to authenticate the d|g|tai images
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offered by the state, and that such testimony concerning the photograp'hs should have been
excluded pursuant to Daubert v. Meriell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579,
113 S.Ct. 2786,

{144} As an initial matter,. the admission of evidence, including photographic
evidence, is a matter within the trial court's sound discretion. State v. Bettis, Butler App. No.
CA2004-02-034, 2005-Ohio-2917, 28, citing Srateiv,l Cook, 149 Ohio App.éd 422, 2002-
Ohio-4812, §22. "The requirement of authentication or identification as a condition precedent

‘to admissibility is satisfied by evidence sufficient to suppdrt a finding that the matter in
question is what its proponent claims." Evid.R. 901(A). Pursuant to Evid.R. 901(B)(9),
“lelvidence describing a process or system used to produce a result and showing that the-
© process or system produces an accurate result” is one example of authentication conforming
to the requirements of the rule. 1d. at §26. - |
| {145} To properly authenticate photographs, the proponent need only produce
testimony from someone with knowledge to state that the photographs represent a fair and
. accurate depiction of the actual item‘ét the time the picture was taken. Id. at §27. "Triers of A
fact are stili capable of distinguishing betweén real and viriual images, and admissibiiity
remains within the provinée of the sound discretion of the trial judge." 1d.; Stafe v. ‘Too!ey,
114 Ohio 5t.3d 366, éOO?—Ohio-SGQS, 50, 52, 53.

{1146} Inthis case, the state presented-the testimony of Lee Lerussi and Allan Buxion
to identify the bhotographs recovered from appellant's office and laptop computers, as well
as a floppy disk found in appellant's office. These witnesses also detailed how and from
where such images were retrieved. As this'(_:ourt found in Bettis, such testimony was
sufficient to properly authenticate the photographs in question. Accordingly, defense cognsel
wés ndt ineffective in failing to object to the admission of such photographs on this basis.

{147} We note that counsel also appears to argue that Dr. Farld's testimony regarding
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the photograp.hs in question was insufficient fo authenticate the photographs because his
mgthodqlogy in determining whether the images depicted real children or were oomputér
generated was unreliable. Based upon our conclusion concermning the authentication oféuch
phdtographic evidence, however, we find appellant has failed to demonstrate prejudice
resulting from his trial counsel's alleged failure to challenge Dr, Farid's methodology on cross-
examination. "Once evidence is properly admittéd, the trier of fact decides the proper
weight" Cook, 2002-Ohio-4812 at §27. As stated, the photographs were properly
- authenticated and admitted upon the testimony of Lerussi and Buxton. Accordingly, we find
appellént's first argument regarding inefiective assistance of counse! without merit.

{148} Appellant next contends his 'trial counsel was ineffective in failing to object to
the admission of varlous printed electronic mail ("e;mail") allegedly created by appeliahf, on
‘the basis the state failed to authenticlate the same. Such a speculative contention that these
emails"‘could have heen" altered is insufficient to support a finding that counsel was
ineffective in failing to object on this basls. See Strickland, 466 U.S. at 690, 693, See, also,
State v.Gillingham, Montgomery App. No. 20671, 2006-Ohio-5758, 1164 (finding that "vagué“
general assertions of ineﬁeétive assistance of counsél are insufficient to "overcome the
presumption of competence that trial counsel enjoys"). Moreover, as previously stated,
appellant has failed to demonstrate that the photographs contained within the suspect e-mail
would not have been admitted otherwise, and therefore, has failed to demonstrate prejudice
resuliing from any anegéd deficiency of trial counsel in this rega_rd. Accordingly, we find
appellant's ineffectiveness claim as to this issue without merit.

{§149} Appeliant aiso contends his trial counsel was ineffective in failing to raise the

issue that appefiant could not be found to "possess" photographs found in the unallocated
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space of his computer.® As well-established ‘under Ohio law, however, possession may be
proven by‘oircumstan.tial evidence. See State v. Jenks (1991), 61 Ohio ét.Sd 259, 272.
Here, the state presented evidence that-é number of the photographis recovered were found
in unaliocated space of appellant's ﬁ:omputers, providing an inference that 'abpeltant had
possessed the material in question. See id, In addition, appeliant has failed to demonsirate
any prejudicé resulting from this alleged failure, aswe have already found the photographs in
question were properly authenticated and admitted at trial, -

{1150} Finally, appellént contends that trial counsel was ineffective in faiting to object
fo testimony of state witness, Lee Lerussi, that "* * * technology does not exist today to
create a * * * computer-generated individuai," as well as testimony of Joe Corrigan
concerning his analysis of appellant's office computer. In addition, appsllant argues trial
~counsel was ineffective in attempting to use his own computer forensics expert as a digital
imaging expert, and in failing to employ the services of a digitali imaging expert. Appeliant,
however, has failed tO set forth anything more than unsupported conclusions in support of
these alleged errors 10 overcome the presumption that counsel's conduct at trial fell within the
wide range of reasonable professional assistance or-trial strategy. See Cline, 2006-Ohio-
4782 at 722. Moreover, appeilant has failed to demonstrate any prejudice resulting from
counset's alleged deficiencies. Accordingly, we find appellant’s ineffectiveness claim based
ﬁpbn'these issues without merit.

Pratrial Motions

{1151} Appellant next contends his trial counsel was ineffective in failing to file'various
pretfial motions. First, appellant argues counsel was ineffective in failing to file motions to

dismiss on the bases that R.C. 2907.322 and 2907.323 are unconstitutionally overbroad, and

4. "Unallocated” Epace, as used by the state's witnesses at trial, refers to the location in which a deleted item is
stored on a hard drive. ’ .
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that R.C. 2907.323 is vague. Appellant argues that "real® child pbrnography is
 indistinguishable from virtual child pornography and thus is within the ambit of these statutory.
provisions. We find such contentions without merit, however, as these statutory prdvisibns
have reéent!y been upheld on such challenges. See Toé!ey, 200?-Ohi§~36§8. Seg, also,
Osborne v. Ohio {1990), 485 U.S. 103, 110 S.Ct. 1691. Other Ohio courts have similarly
found ‘tha{ trial counsel is not ineffective in failing to raise constitutional arguments
concerning these statutes, as such statutes "do not prohibit virtual child pornography, only
pornégraphy produced by the use of real children.” See State v. Jackson, Stark App. No.
2005-CA-00182, 2006-Ohio-1922, 1131, quoting State v. Eichbm, Morrow App. No. 02-CA-
853, 2003-Ohio-3415. Appellant’s ineffective assistance of counsel argument as {0 these
issues is therefore without merit. |

{1152} Second, appellant argues trial counsel was ineffective iﬁ faiting to file amotion
to dismiss on the basis he was denied a fair trial. Specifically, appellant argues he could not -
empldy the assistance of experts in his defense because such experts would face potential
federal charges proh‘ibiting the possession of child pornography by part'ic:ipa_ting in his
defense. We find such contention without merit beﬁause the record is devoid of-facts in
support of this érgument. Accordingly, appellant's ineffectiveness argument based upon this
fgsue is purely speculative, and without merit.

{153} Third, appellant argues counsel was ineffective in failing to file a rqotion to
dismiss on the basis R.C. 2907.323 violates the prohibition against ex post facto laws. "The
ex post facto prohibition forbids the Congress and the States to enact any law 'which.
imposes a punishment‘for an act which was not punishable at the time it was commitied; or
imposes additional punishment to that then prescrlbed.‘" ‘Weaver v. Graham (1981), 450
U.S. 24,28, 101 S.Ct. 960. “[Tlwo critical elements must be present for a criminal or penal

law to be ex post facto: it must be retrospective, that is, it must apply to events oceurring
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befdre its enactment, and 1t must disadvantage the offender affected by it." - Id. at 29. As
R.C. 2907.323 was in effect in its present form at the time of appellant's conductgivfng rise to
‘the charges in this case, such statute does nbt violate ex post fact principles. See R.C.
2907.323, (eff. Jul.1, 1996).- Accordingly, we find appeliant's ineffectiveness claim based
upon this issue without merit,

{1154} Fourth, appellant argues counsel was ineffective in failing to file a motion in
limine concerning the authentication of digital image evidence. As stated, however, we find
such contention without merit, as the material in queétion was properly authenticated where
_the state presented testimony of iﬁvest‘lgators identifying the ev'idgnce recovered from
appéllan‘c‘s cémputer and media. See Betfis, 2005-Ohio-2917 at 929-31. Accordingly, we
find appellant's ineffectiveniess claim as to this issus without merit,

{1I55} Fifth, appeilant contends counsel! wa"s ineﬁectivé in failing to file motions to
dismiés on the basis RC 2907.323% unconstitutionally infringes on the right to privacy and
private thought. Appellant, however,. has failed to support these arguments with any
applicable legal authority that would indicate a motion raising such challenges would have
been meritorious at trial. "[Alcts of the General Assembly.enjdy a strong presumption p_f
constitutionality * * * and will be upheld unless  proven beyon(;l a reasonable doubt to be
clearly unconstitutional." - Toofey, 2007-0hio-3698 at 129. Id. Mereover, "[a] statute will be -
invalidated as-overbroad only when its overbreadth has been shown by the defendant to be
substantial.” 1d. at §30.

{1[56} Notably, the statutory section appeltant alleges is unconstitutionaliy overbroad

has previously been held constitutional on similar grounds. See Osbome, 495 U.S.103. In

5. We note that appellant, in this assignment of etror, refers to a different subsection than that under which he
was convicted in this case. Appeliant was convicted of violating R.C. 2907.323(A)(1), rather than R.C.
2907.323(AK3).
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Osborne, for instance, the United States Supreme Cotitt held that an overbreadth challenge
that the statute criminalizes "an intolerable range, of constitutionally protected conduct " failed
because the statute, as construed by the Ohio Su preme Court, "plainly survives overbreadtn
scrutiny. ** * [Tihe statute prohibifs ‘the posses.sion or viewing of material or performance of
aminor who is in a stafe of nudity, where such nudity constitutes a lewd exhibition or involves
a graphic focus on the genitals, and where the person depicted is neither the child nor the
ward of the person charged.' By limitingl the stat_ute’s operation in this manner, the Ohio
Supreme Court avoided penalizing persons for viewing or possessing innocuous photographs
of naked children.” ld. at 112-1 14,

{1157} Under Ohio law, it is well-established that trial couhsel'é failure to raise
meritless iésue_s does not constitute ineffective assistance of counsel. State v. Hilf, 75 Chio
St.3d 195, 211, 1996-Ohio-222. Because appellant has failed to demonstrate fhe statute at
.‘issue is unconstitutional beyond a reasonable doubt, we find appellant's argument that
counsel was ineﬁedive in failing to raise this issue without merit.

{158} Finally, éppeﬂant argues counsel was ineffective in failing to objéct to the trial
court's jury instruction regarding the mental state of recklessness. The Ohio Supreme Court
has held, however, that recklessness is the mental state fequired to establish a violation of
R.C.2907.323(A){(1). See Tooley, 2007-Ohio-3698 at37. The state is not required fo prove
that a defendant knew a particular image depicts real children rather than-computer
generated images of children to establish recklessness under the statute. See id. at 139-40.
Accordingly, we find appeliant’s trial counse!l was not ineffective in failing to object to ﬂwejury
instruction in question.

{1159} Based upon the foregoing, we find appellant's fifth, sixth and seventh_

assignments of error without merit, and ovetrule the same accordingly.
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{160} Assignment of Error No. 8:

{61} "VIOLATION O_F 5™ AMENDMENT RIGHT AGAINST SELF-INCRIMINATION"

{162} In his eighth assignment of error, appellant argues the trial oo:.irt violated his
Fifth Amendrment right against self-incrimination \#hen it ruled that the state was pernitted to
use appellant's deposition testim'onyl from a c‘wii case on cross-examination if appellant
chose to testify at trial. Prior statements by a defendant are admissible dﬁring a criminal trial
if they were voluntarily made and are relevant. State v, Niesz (1994), Stark App. No. CA-
9231, 1994 WL 728127, at *3; Miranda v. Arizona (1966), 384 U.S. 436, 444, 86 S.Ct. 1602;
Colorado v. Spring (1987), 479 U.S. 564, 572, 107 S.Ct. 851. See, also, Evid.R. 801(D)(2).
Here, however, the record indicates that appé!lant neither tock the witness stand in his own
defense nor was compelled to do so during his crirpinal trial, and therefore, that his
deposition testimony was not introduced at triai or made known to the jury‘. As a result, we
find no error concerning this issue. Appellant's eighth assignment of error Is therefore
overruled. -

{763} Assignment of Error No. 9:

{§64} "THE STATE'S EVIDENCE WAS INSUFFICIENT TO ESTABLISH THE
KNOWING MENTAL STATE IN R.C: 2907.323.}"

{5165} In his ninth assignment of error, appellant argues the state failed to provide
sufficient evidence to establish the requisite mental state under R.C. 2907.323. Specifically,
appellant contends the state.failad to prove he had knowledge that the image_zs in question
depicted "actual" minors. We disagree.

{1166} In resolving questions concerning the sufficiency of the evidence to suppon Aa
crirniﬁal conviction, the relevant inguiry is whether, aftef reviewing the evidence in a light
most favorable to the state, any rational trier of fact could have found the essential elements

of the crime proven beyond a reasonable doubt. Betiis, 2005-Chio-2817 at §i7..
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{167} R.C. 2907.323(A)}{1) provides, in relevant part, that "[n]o person shall * * *
Iplhotograph ény rhinor who Is not the persqn's child or ward in a state of nudity, or create,
direct, produce, or transfer any material or performance that shows the minor in ais’tate of
 nudity % * *. |

{1168} “Because RC 2907.323 does not specify any degree of culpability, the degr.ee
of culpability required to commit the offgnse is recklessness.." Tooley, 2007-0Ohic-3698 at
137, citing State v. Yqung (1988), 3? Ohio St.3d 249, 253. Pursuant to R.C. 2901.22(C}, "[a}
pérson acts recklessly when, with heediess indifference to the cbnsequenc;es, he perversely
disregards a known risk that his gonduct is Iikel-y to cause a certain resulf or is likely tobe ofa
certain nature. A person is reckless with respect to circ:u'mstances when, with heedless
indifference to the consequences, he perversely disregards a known risk that ;such
circumstances are iikely to exist.”

{168} To establish recklessness, the state must demonstrate a defendant had "notice
of the character of the material poss_eséed," which may be proven through circumstantial
evidence. Bettis at §12, 16. Such evidence may include "the Internet search terms the
d-efendant employed to find the chi!d pornogréphy, the text on the website where the
pornography wés found, the file names and titles of the images, as well as whether an
identifiable victim is portrayed, and any technological informétion regarding the images
theméelves.“ Tooley at §139-40.

{70} 'Here, the state presentéd evfdence of appeliant's home, office, and laptop
computers, as \;fvell as a disk recovered from appellant's ofﬁcé, and the information recovered
from these devices. As an initial matter, Lee Lerussi and Allan Buxton _testiﬁed as to their
analyses of tﬁe selzed computers; indicating they were able to establish that appellant owned
both the laptop and home computers, With respect to the 6ffice computer, Lerussi testified

that his analysis indicated appellant was the exclusive user of such device. He further
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indicated that the ﬂéppy disk retrieved from abpellant's office was labeled, "chief's memo
template.” |
‘ {171} In addition, the record indicates that the state presented evidence of images
depicting child pornography recovered from the computers and floppy disk iﬁ guestion. Lee
Lerussi, for example, identified at trial a number of images depicting nude minors, aswell as
minors engaged in an array of sexual activity, that ﬁé recovered from appeltant's laptop
éomputgr and floppy disk. Similarly, AlianBuxton identified numérous images depicting nude
minors and minors engaged in sexual acis, that he recovered from appellant's home
computer. |
{1172} The state also presented evidence at {rial concerning the internet search history
recovered from appeila_nt's cémputers, indicating that appellant had specifically searched for
_ﬂ'.nese types of images. Such history included, for example, searches for "teeniemovies.com;”
"girlsifound.com;” "sorority-teens.com;" "cheergitls.com;” "all-schoolgirls.com;"
"freshiolita.com;” "free child porn bix;“ "the real kiddie porn sites;" and c;thers.

{1173} Nothing in the record suggests that appe!laht searched for virtual child
pdrhography, or that the. digital images in question did not depict aduai minors. Rather,
appeliant advancss only speculative contentions that because of technological advances, he
could not diﬁe.rentiate images of real children from computer genarated images of children.
Moreovef, we note that this court has reviewed the ‘lmage.s in question, as the jury did in this
case, and finds that a reasonable trier of fact could conclude real chitdren are portrayéd.

: {1[?4} Accordingly, after reviewing the eﬁidence in a light most favorable fo ihe state,
we find a rational frier of fact could conclude thét appellant recklessly possessed the material
in question, beyond a reasonable doubt. Appellant's ninth assignment of error is therefore

overruled.
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1178} Assignment of Error No. 10:

{176} "[APPELLANT] WAS DEPRIVED OF STATUTORY DEFENSEL]"

{177} In his final asgignment of error,” appellant argues he was deprived of the
statutory defense provided under R.C. 2907.323(A)(3)(a)° ber;ause such defense requires an
admission of the underlying conduct. Appellant contends such an admission would lead to a
guilt finding under overlapping federal offenses that do not recognize the defense. As an
initial matter, thie record indicates that appellant was indicted ;‘or mitttiple counts ofillegal use
of a minor in nudity-oriented material or performancé, in violation of R.C. 290;1'.323(A)(ﬁ). |
This section sets forth different defenses than those cited by appellant.? Nevertheless, our
review of the record demonstrates fhat appeilant did not atterﬁpt to assert any such defenses
in this case, nor did he raise this argument at ttial. As such, we find appellant's argument
does not present a justiciable issue. See State v. Stambaugh (1987), 34 Ohio St.3d 34, 38
{Douglas, J., concurring in part ahd dissenting in part, explaining that "[flor a cause to be
justiciable, there must exist a real controversy presenting issues which are ripe for judicial
. resolution and which will have a direct and irhmediate impact on the parties™), citing Burger
Brewing Co. v. Liqguor Controf Comm. (1973), 34 Ohio St.2d 93, 97-98; and Willlams v. Akron

(1978), 54 Ohio St.2d 136, 144-146. Accordingly, appellant's tenth assignment of error is

8. This section provides an exception to liabllity where "one of the following applies. (a) The material or
performance js sold, disseminated, displayed, possessed, controlled, brought or caused to be brought inte this
state, or presented for a bona fide artistic, medical, scientific, educational, refigious, governmental, judicial, or
other proper purpose, by or to a physician, psychologist, sociologist, scientist, teacher, person pursuing banz fide
studies or research, librarian, clergyman, prosecutor, judge, or other person having-a proper interest in the
material or performance. {b} The person knows that the parents, guardian, or custodian has consented in wiiting
to the photographing or use of the minor in a state of nudity and to the manner in which the material or
performance is used or transferred.” (Emphasis added.) :

7. This section provides an exception o liability where "both of the following apply. (a} The material or
performance is, of is fo be, soid, disseminated, displayed, possessed, controlied, brought or caused to be
brought into this state, or presented for a bona fide-artistic, medical, scientific, educational, religious,
govemmental, judicial, or other proper purpose, by or fo a physician, psycholagist, sociologist, scientist, teacher,
person pursuing bona fide studies or research, librarian, clergyman, prosecutor, judge, or other person having a
praper interest in the material or performance; (b} The minor's parents, guardian, or custodian consents in writihg
to the photographing of the minor, to the use of the minor in the material or performance, or to the transfer of the
material and to the specific manner in which the material or performance is to be used.” (Emphasis added.)




WVIAISOH e Uy -y ure s

overruled.

{1178} Judgment affirmed.

YOUNG, P.J. and WALSH, J., concur.




{Cite as Stare v. Harrison, 2007-Ohio-7078.}
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©On March 13, 2006, the Defendant, David L. Harrison, was found guilty of the offenses

contamedmCountsl 2,3,8 910,11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 2

1, and 22 of the
Indictment, by & jury. The oﬁ‘enses in each count are as follows

Count 1: Unauthorized Use of Property, in violation of Q.R.C. § 2013.04 (B), a felony of the
fifth degree. :

Count 2: Unauthorized Use of Propeny, in wolatmn of Q.R.C. § 2913.04 (B), 2 fe!ony of the
fifth degree.

Count 3: Theft in Office, in violation of O.R.C. § 2921.41 (A)X1),  felony of the fifth degree.

Count 8: ﬂiegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2007323
(A)X(1), a felony of the second degree.

Count : Tllegal Use of & Minos in Nudity Oriented Material, in violation of O.R.C. § 2307.523
(A}( 1), a felony of the second degree.

Count 10: Iitegal Use of a Minor in Nuchty Oriented Material, in violation of Q.R.C. § 2507.323
. (A1), a felony of the second degree.

Count 11: Hllega! Use of a Minor in Nudity Oriented N.[atenal in vielation of O.R.C. § 2907. 323
(A)(1), a felony of the second depree.

Count 12: llegal Use of 2 Minor in Nudity Oriented Material, in violation of OR.C. § 2907.323
(A)(1), a felony of the sec(_)nd degree.

~ Count 13: Illegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. §2007.323
(A)(1), a felony of the second degree.

appenNpIX C



Count 14: Ttegat Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2907. 323
(AX(1), a felonty of the second degres.

. Count 15: Filegal Use of a Minor in Nudity Oriented Materal, in violation of O R.C. § 2907.323
{AX(1), a felony of the second degree. '

Count 16: Ilegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2907.323
{A)(1), afelony of the second degres, :

Count 17: Hlegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2907.323
(A)(1), a felony of the second degree.

Count 18: Hlegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2907,323
{AX(1), a fefony of the second degree. \

,Count 19: Hllegal Use of 2 Minor in Nudity Oriented Material, in violation of OR.C. § 2907.32;3-
{AY(1);, 8 felony of the second degree.

Count 20: Illegal Use of a Minor in Nudity Oriented Material, in violation of O.R.C. § 2907.323
{AX1), a felony of the second degres.

Count 21: Tilegal Use of & Minor in Nudity Oriented Matesial, in violation of OQ.R.C. § 2907.323
(AX(Y), a felony of the second degree. ‘ : :

Count 22: THegal Use of a Minor in Nudity Oriented Material, in violation of OR.C. § 2907.323
(AX1), a felony of the second degree. : :

Thereafter, the matier was refexred to the Adult Probation Depattment for a pre-sentence
investigation, a report which has been delivered to the Court and has been reviewed. :

On August 4, 2006, the Defendant, with counsel, appeared before the Couri for
sentencing and for sexual predator classification. Prior to proceeding to the classification and
sentencing, the Defendant made four (4) oral motions before the Court. First, the Defendant
moved this Court to reconsider its prior Motion to Dismiss, which had been filed post-trial and
post-verdict. The Court denied the prior Motion to Dismiss and overruled the metion to
reconsider. : .

Second, the Defendant roved this Court to declare O.R.C. § 2950.09, the sexual predator
classification hearing process, to be-unconstitutional based upon the Ohio Supreme Court’s
decision in Foster. The Court overruled the motion stating that Foster applied to criminal cases
and sentencing, while the predator classification hearing was a civil proceeding.

Third, the Defendant moved this Court for a stay of the proceedings until the Ohio
Supreme Court had ruted upon his Writ of Prohibition, which had been filed 2 week prior. The
Court overruled the motion for a stay in the proceedings, citing that the Ohio Supreme Court had
not issued s stay and therefore there was nothing preventing the Court from imposing a sentence.
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Finafly, the Defendant moved this court to find Q.R.C. § 2907323 as unconstitutional,
The Court fouid that the motion was unfounded and that the statute was not unconstitutionsl as it
gpplied to the facts in this case. S ;

After hearing arguments on the Defendant’s motions, ‘the Count proceede[d to take
testimony and evidence from the State and the Defendant as to the sesxual predator clasf_siﬁcatiun,
which has been journalized in a separate entry. . ?

Afier taking testimony as to the sexual predator classificition, the Court inquiI;ed of the
Defendant is he had any statement he wished to make in mitigation. The Defendant diq speak on
his own behalf, Additionally, the Defendant’s wife, Vicky Harmison, also presented sworn
testimony to the Court on behalf of her husband, The Court reviewed the pre-sentence teport and
heard statements in mitigation presented by the Defendant and his counsel. After consildering all
of the facts and the sentencing factors contained in OR.C. §2929.12, the Court’s reTasons for
imposing sexitence are as follows; . : ' ,

1) The offénses are more gerious than that normally constituting the offénse; |

2) The Defendant held a public office and position of trust in the communit:y, that of
Chief of Police of Wapakonets, Ohio;

3) The Defendant’s occupation obliged him to prevent :the offense and bring others
committing it to justice. ‘ ‘

4), As to Counts 9 and 10, the Defendant’s occupation was used facilitate thé;: offense,
where the Defendant had access to those images uspd in the James Benvenuto
prosecution, The State’s expert made it clear that the images were manipulated and some
of the indicted tmages were from sources used by Benvenuto but not downloaded by him.
5). There aré no substantial factors that mitigate the Defendant’s conduct. |

6) Despite the facts that Defendart had no prior ¢ririnal history, so current gubstance
abuse overlay and that the 2003 psycho-sexual assessment; found Defendant to be a low-
moderate risk of re-offending, the Court finds that Defendant does pose a risk of
recidivism’ in that Defendant will not admit or deny the offenses to which he was

" convicted-nor does the Court find that the Defendant shows any genuine remor’;se for his
conduct. ‘

7} A prison sanction is commensurate with and not demeaning to the seriousness of the
Defendant’s conduct and its impact upon the victims.

8) A prison sentence is consistent with sentences imposed for similar crimes committed
‘by similar offenders, The Court further finds that there was insufficient evidence to
overcome the presumption of iraprisonment as to Counts 8-22, which are all felonies of
the second degree. :

9). A prison sentence is necessary to punish the offender.and protect the public from
future crime by the Defendant and others,

10) The Defendant is not amenable to community control sanctions.



Based upon the foregoing, IT IS ORDERED that the Defendant be and is sentenced to s term of

12 months in the Department of Rehabilitation and Correction on Count 1, t0 run consecutive to
Count 3; to a temi of 12 months in the Department of Rehabilitation and Correction on Count 2,
10 run consecutive to Count 3; to a term of 12 months in the Department of Rehabilitation and
Correction on Count 3, to run concurrent to Counts 8-22; to a term of 6 years each for Counts 8-
22, to run concurrent to each other and Count 3 for an aggregate term of six-years incarceration;
As to Counts 1.3, the Defendant is subject to 3 years Post Release Control under the supervision
of the Adult Parole Authority, 10 run concurrent with each other; As to Counts 8-22, the
Defendant is subject to a mandatory terin of 5 years Post Release Control under the supervision
of the Adult Parcle Authority, to run concurrent with each other and Counts 1.3; that the
Defendat pay the costs of prosecution in the amount of $_3,284.76 for which judgment

and execution is awarded; and that the Defendant be conveyed to the institution according to the
law. . , -

i ybu violate a Post Release Control Saustion established by the Parole Board or the. Adult
Parole Authority, all of the following apply: -

The Adult Parole Authority or Parole Board may impose a more restrictive sanction.

The Parole Board may increase the duration of the Post Release Control subject to a
- specified maximom.,

. The more restrictive sanction that the Parole Board may impose consists of a prison term,
provided that the prison term cannot exceed nine months and the maximum cumulative
prison term so imposed for all violations during the period of Post Release Control cannot
exceed one-half of the stated prison term originally imposed upon you.

" If the violation of the sanction is 2 new felony, you may be prosecuted for the new felony
and, in addition to any sentence you receive for the felony, the Court may impose a
prison term of the greater of one year or the time remaining on post-release control, in
addition to any other prison term imposed for the offense.

" Ohio Revised Code § 2501.07 requires adult offenders convicted of any felony and certain

qualifying misdemeanors to proved a DNA sample for inclusion into the State DNA database.
The statute is retroactive. It applies to all offenders convicted of & qualifying offense and who
are, on or after May 16, 2003, in prison, serving a sentence in & jail or CBCF, are on probation,
community control, parole, post release control, or transitional control, or have pleaded guilty to
a qualifying offense and are under any other type of supervised release under the co;ztrql ofa
Probation Department or the Adult Parole Authority, i.., diversion or intervention in lieu of -
conviction. '

The Defendant has been convicted of a qualifying offense and is required to submit a DNA
sample, The coliection procedure is minimally invasive and wiil take only a few moments to
complete. The Defendant is hereby ordered to submit to a DNA collection at the date and time to
be specified by the Department of Rehabilitation and Correction.



The Defendant isgiven ____ 1o days jail time credit.

Ce:

“IT IS SO ORDERED.,

Gk . #

JUDGE ROBERT D, NICHOLS

Scott Longo, Special Prosecuting Atty.

‘Dean Boland, Atty. for Defendant

Ohio Department of Rehabilitation and Correcuon

Sherilf . | HEREBY CERTIFY THAT THIS |
Court Administrator . |SATHUE SOPFT LgF THE

Probation Department
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Defendant.

On Mazch 13, 20086, D’efe;idaut was-convicted by jury of mulﬁplé'ceumts.ﬂf theft reiated
pffenses and illepdl use of a rainor in nudity orlented materidls, Thie sertencing hearing was
subsequently vacaisd when Defendant raised the issnes of double jeopardy anti lack of
juri‘sdiﬂ;eieﬂ by motion to dismiss on May 5, 2006. Defendant’s rﬁation came on for hearing
tefore the court on May 26, 2006, Defendai;t asked for and was granted time t¢ submita post
wizl motion on the possible ffalﬂvéuae of Staig v. Beasley (1‘9-8-4): 14 Ohio $t.3d 74, to the case
sub judice. Upon consideration of the issuss raised, the Cowt finds the Defendant’s ruofion ot
el telken-andt it i hereby ovetraled in whole-and bath partiouler.

The it ground for disrmissal Defondant raises is laok of furlsdiotion. Jurisdictionsl
_ iszues Gaﬁ be raised at any time during the case or on appeal. Notwithstanding the arguments
Defendant raises baseci on Hernsndez v. Kelly (2006), 108 Ohio 8t.3d 395, the court finds that
Hernaisdez has o application to the facts of this case. Any alleged jurisdictional defect in
Auglaize connty in the ﬁr.st'ca;se: aga'inst Defendant there, would not affect the jurisdiction of this
court which was conferred by the subsequent twenty-three count indictment. Hernandez would

argusbly apply to block the Auglaize county sourt from re-sentenicing in the original cass afier

APPENDIX D



expiration of Defendant's scntenﬁe to impose the five years pf post-release control, but that case
has been dismissed and the Defendant was allowed to withdraw his plea. The court is not
persuaded that defendant was coerced into withdrawing his plea, which restored to him the
panoply of constitutional protections attendant a néw trial. Moreover, there is.no requirement
that a withdrawal of a guilty plea be made knowingly, intefligently and voluntarily, as the initial
plea of guilty must be, |

As to the double jeopardy argument, the State is comect in its assertion that such motion

must be raised pre-trial under Crim. R, 12, and if not then it is waived under Crim. R. 12(H).

Double jeopardy is a defense which must be raised in the trial court, and does not go to the

court’s jurisdiction but rather to sentence and judgment. Foran v. Maxwell {1962), 173 Ohio St.
561, 563, Furthermore, double jeopardy must be plead and proven by facts. At thehearing on
the motion to dismiss, #to facts were offered by the defendant, no witnesses testified, no
documents v;lere introduced iﬁto evidence. It is well settled that to prove the defense of double
jeopatdy a defe;ndant must establish that (1) there was a fo@er prosecution in the same state for ‘
the same‘ offense; (2) the same person was in jeopardy in the first prosecution; (3) the parties are
identical in the two brosecutions; and (4) the particular offense on the proéccutisn of which the
jeopardy attached was such an offense as to constitute a bar. 26 Ohio Jurispradence 3d §740.
Beyond the issue of timeliness, the -Court is troubled by the lack of factual predicate for
the assertion of the motion. We have before us 1o certified copies of the bifl of information
unticr which the Defendant was apparently convicteci in Auglaize county, no certified copies of
any of the récords from that case, no testimony from the defendant or anyone else as to what
took place in that former proceeding, Moreover, given the unique and complex procedure of the

case, the defendant would be required to explain what affect the withdrawal of his previousty



" entered guilty pleas, the subsequent dismissal of that case against him, and the entering of an
arguably void sentence would have upon his claim for double jeopardy. The court is presently
Spared the necessity of sorting through these complex issues due to the failure of timeliness and
proof 'oﬁ the part éf the defendant, Cénﬁnly the defendant was aware at the time the twenty-
threé count indictment was remrned,l then n';a,nsferred to this coﬁ pursuant to a motion for
change of venue, that he might have a colorable ¢laim to the defense of double jeopardy. It
should have been raised at the beginning of the trial in this court. Instead Defendant chose to go
forward on the merits gf the case, and so Mved hls objection. @

Defendant’s motion to dismiss is overruled. | L,‘K

Defendant is ordered to app@ before this court on the K day of %g,(, 2006, -
at 9:30 a-.m. for sentencing. |

Judgment entered accordingly.

Enter: Jz& 22, 2006

JUDGE

| Entry cc: S6ott Longo ,
- Dean Boland
Court Administrator




IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

AUGLAIZE COUNTY
DAVID L. HARRISON
RELATOR  CASE NO. 2-05-14
Y. . 7
JUDGE CHARLES D. STEELE, ET AL. JOURNAL
- | ENTRY

RESPONDENTS

————

This cause comés before the cowst enrelator’s bom plaint for writ of prohibition
and motions to stay resentencing and to amend complaint, and upon respondents’
motion to dismiss. |

Initially, the court finds that the motion to amend complaint is wél! taken énd
the complaint .shall be amended to reflect the proper names and addresses of
respondents.

The cmhplainl secks an order prohibiting respondent, presiding judge in

| relator’s criminal case, from conducting a “resentencing hearing” on Tuesday, March

29, 2005. It is alleged that relator was convicted and sentenced, fully served the

: and rder d t0 appear for “resentéTRRERTIATCEN ¥ l
imposed term of incarceration, and was ordere PP 2 u i ’_anHLS
FIiLiED H

purpose of correctmg two uncontesied mistakes in respondent’s notsgcatéoln S
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Case No. 2-05-14 ~ Journal Entry ~ Page 2

postrelease control. It is _also appears that relator was never biaced on postréleasc ‘
comnirol iay the Ohic Parocle Boa;d, apparently, because he was permitted to serv;i: the
end of his senfence in the Auglaize County Jail.

- A writ of prohibition is an extraordinary writ issued'by a higher court to a
Jower court or tribunal to prevent usurpation or exercise of judicial powers or
functions for whicil the lower court or uibﬁnal 'lacks jurisdiction. Stafe ex rel
W!nnéﬁfd v. Butler Cty, Ct. of Common Pleas (1953), 159 Qhio St..225.

Tn order to be entitled to a writ of prohibition, relator must establish that: (1) ‘
respondent is about to cxercis;judicial or quasi-judicial power, (2) the exercise of
such-power is unauthorized by law, and (3) denial of the writ will cau.;se injury for

~ which no other adequate remedy in the ordinary éouxse of law exists. State ex rel.
White v..Junkin (1997), 80 Ohio St.3d 333, 1tis well settled that prohibition will only
* lie where an inferior épurt patently and gnambiguousiy tacks jurisdiction over the
cause. State ex rel. Litty v. Leskovyansky (19986), 77 Ohio St.3d 97. Prohibition will
not lie to prevent an anticipated exroneous judgment. State ex rel. Héimann v.George
(1972), 45 Ohio 8t.2d 231. -

Upon consideration of same the court finds that a writ of prohibition willrot

issue in this matter as it is not clear that respondent “patently and unambiguousty”
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lacks jurisdiction over the cause. Furthermore, there clearly exists.an adequate

remedy in the ordinary course of law. See State ex rel. Tubbs Jones v. Suster (1998),
84 Ohio $t.3d 70.

Rcspondent, as trial court in relator’s criminal case, clearly hés Jurisdiction
over matters refating to further procéédings in the action. Although it is unclear
whether respondent may properly vaoaie the sentence it previously imposed, pursuant
to State v. Jordon, 104 Ghio St.3d 21, 2004-Chio-6085, aﬂd without an appeal by the
State, that question is not before this court. Rather, such questions relate only 1o an
anticipated erroneous j_udgmeﬁl.

Moreover, other -than bare allegation, relator makes no showing- that a
“resentencmg Judgment“ would not be subject te Teview on appeal pursuant io R C.
2505.02, To the contrary, relator may seek to stay execution of the judgment and raise
any error or irregularity in the re-semencing order on appeal. For this reason, we find
that relator has an adequate remedy in the ordinary course of law. See State ex rel.
Jacicmn v. Miller (1998), 33 Ohio St.3d 451.

Accordingly, the complamt fails to state a clalm upon which relief by writ of
prohibition can be granted and the motion to dismiss is well taken. The motion to stay

resentencing is denied.
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It is therefore ORDERED, ADJUDGED and DECREED that the complaint
for writ of prohibition be, and hereby is, disniissed at the costs of relator for which

judgment is hereby rendered.

DATED: march 30,.2005
fjle

mmijAGE.?-w '
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CDHHOH FLEAS COURT

N TR OSSO 5 W
CHNALDIVSION S
State of Dhio : Casé No.: 200303 0083
Plair}tiﬁ' N
Vs, : ENTRY OF DISMISSAL
{Criminal Rule 48 (A)}

David L, Hasrison

Defendant

This day came the Appointed Special Prosecuting Attorney on behalf of the State
of Ohio, and in epcn court, with leave of Court entered a dismissal on the above Bill of
Information.

- Ttis therefore ORDERED that the above captioned case, be and the same hereby
ASDISMISSED withouyfrejudice. |
\- ‘.

(

‘ .

o

(YA (‘1\‘”“%’/ #@\
Scott A, Longn Judge Steele

Special Prosecuting omey

oU 1130 M‘B‘iw 24/

cc: Prosecuting Attorney

GLERK TO FURNISH COPY TO
COUNSEL OF RECORD AND |
UNREPRESENTED PARTIES
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IN THE COURT OF COMMON PLEAS

R LEEE -_n 55

AUGLAIZE COUNTY, OHIO e leda f i
CRIMINAL DIVISION S o
CLED L AT
STATE OF OHIO ¢ CASENO:  2003-CR-83
Plaintiff, | .
-V§- ' * JOURNAL ENTRY
DAVID HARRISON | .
Defendant.__ : *

This matter came on for re-sentencing, whereupon, the Court GRANTED
Defendant leave to withdraw his previously entered guilty pleas on al! Counis of the Bill
of Information. The Defendant then chose to withdraw his previously entered guilty
pleas.

Upon consideration of Bond, the Court set a FIVE THOUSAND
DOLLARS ($5,000.00) Unsecured Personal Surety Bond with the following conditions:

1. The Defendant shall neither consume nor possess any alcoholic
beverages or substances of abuse;

The Defendant shall not visit or be present on any premises where
alcoholic beverages or substances of abuse are served or present;

3, The Defendant shall be subject to testing of his breath, hair, blood or
urine at the request of any law enforcement officer, which request may
be macdle at apy time during the pendency of this action. Failure to
submit to a bodily substance test as requested by any Law

- Enforcement Officer shall be grounds for revocation of bond. Said
testing shall be at the expense of the Defendant;

" 4. The Defendant shall contact his attorney once each week.

This matter will be set for Telephonic Pre-Trial hearing to be held on
April 13, 2005 at 10:15 a.m., with the Prosecuting Attorney to initiate said telephonic
hearing.

VOL__&E i;'r-\uc 5 ¥~
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The Clerk of Courts shall catse a copy of this Journal Entry to be served
on Attorney Norman L. Sirak, 75 Public Square, Suite 800, Cleveland. Ohio 44113 by

Regular U.S, Mail. the Auglaize County Shetiif and the Prosecunno Altormey by hand
delivering the samie.

IT 18 SO ORDERED.

JUDGE CHARLES D, STEELE
Sitting by Assignment
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IN THE COURT OF COMMON PLEAS OF AUGLAIZE COUNTY, OH
i.-.,r- h 30 20

BN T 2 33
STATE OF OHIO | Lig bl o fg
' P!ainﬁff HIS SRR O A PR UL D FAY SN
vs. | CASE NO. 2003-CR- 83
ENTRY
DAVID L. HARRISON . .
- Defendant,

This matter comes on upon the State of Ohio’s Motion to Re-Sentence
Defendant to a Five Year Term of Mandatory Post Release Control and Orders

on impiementation of Said Post Release Control, and the Memorands of the
parties. '

On June 17, 2003, at the defendant's arraignment on a Bill of Information
the defendant entered a piea of guilty to one count of Obstructing Official '
Business in violation of R.C.. 2921.31(A), a misdemeanor of the 2™ degree; three .
counts of Unauthorized Use of a Computer, each in viclation of R.C. 2913.04(B)
each a felony of the 5™ degree; one count of Pandering Obscenity Invoiving a
Minor in viotation of R.C. 2907.321{A)(5), a felony of the 4™ degree; and one

count of Pandering Obscenity, in violation of R.C. 2907.32(a)(5), a felony of the
5" degree.

During the guilty plea dialogue the court erronecusly advised the
defendant that as part of his sentence for these offenses he may receive up to
three years of post release control after release from prison. In fact, the court
should have advised the defendant that the violations of R.C. 2907.321(A)(5) and
R.C. 2907.32(A)(5) would resulf in @ mandatory imposition of five years of post
release control upon release from prison. Neither the State of Ohio northe
defendant objected to or otherwise pointed out 1o the court the erronecus
statement regarding the mandatory imposition of five years of post release
- control.

. On July 31, 2003, the defendant's sentencing hearing was held. The court
sentenced the defendant to be incarcerated with the Depariment of Corrections
for 90 days for Count [, 6 months for Counts i, ll, and 1V, 12 months for Count V,
and 11 months for Count V1, alf terms to run concurrently. '

The court also again erroneously informed the defendant that as part of
his sentence he may be given up to three years of post release control upon his
release from prison; In fact, the court should have sentenced the defendant to
five years of post release control upon release from prison for viclations of R.C.
2907.321(A)5) and R.C. 2907.32(AX5). Neither the State of Ohio nor the

ol B PAGE 783
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There is a conflict within this stats as o the proper disposition when the
sentencing court falls fo properly advige an offender about post release controi.
Nevertheless, that conflict is not in play here as the statutory mandatory term of
post releass control supersedes any argument relating to the viability of a
- remand for resentencing. R.C. 2987.28(B)(1) states that each sentence for a

falony sex offense shall contain a five-year period of post release gontrol.

Because the cour, end the Parole Authority for that matter, hag no discretion o

dvoid the imposition of post refease control in this case, any order other than a
resentencing would eonstitute an attempl to render the statutory mandatory term

of five years of post release control a nullity, See (State v. Harris, 2003 WL
760156 (Ohio App. 8 Dist.) 2003-Ohio-1003).

' Thé court, therefare, orders this matier set for resentencing in accordanece
~ with-the requirements of R.C. 2667.28 (B).

The court further will grant the defendant jeave prior. to the resentencing
hearing to withdraw his pleas of guilty to Counts V and Vi singe the gourt
erronecusly irformed the defendant of the terms of post release control for those
counts during the guilly plea dialogue.

%o Ordered.

Pated: March 22, 2&@5; - .:@// M/

Charles D. Steele, Judge

Copy to:

Prosgouting Atternay Storn o GHID, AU CATE, S8 :
Adtornay for Defendant : ;,m_mwwmﬂw-ﬁmw%@g’g?mﬂ
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IN THE COURT OF COMMON PLEAS i r,)S Otk
AUGLAIZE COUNTY, OHIO 03 gy
CRIMINAL DIVISION TRy, 5
J\“: " *dy
CLESSSSH ...
LERH or ";a'.r____
#* G’Jﬁ‘ Is
*
.. STATE OF OHIO * Case No. 2003-CR-83
Plaintiff *
- * JOURNAL ENTRY --
Vs. * ORDERS ON SENTENCE
* .
DAVID L. HARRISON *
"~ Defendant *
ES

On July 31, 2003, Defendant’'s Sentencing Hearing was held pursuant o
Ohm Revised Code §2929.19. Defense Attorney Thomas R. Kuhn and Todd Kohlreiser
and Anorney Lawrence S. Huffman and Craig Gottschalk. Special Prosecuting Attorneys
were preseni. Defendant was afforded all rights pursuant to Criminal Rule 32. The Court
has considered the record, oral statements, any Victim Impact Statement and Pre-
Sentence Report prepared, and information and letiers submitzed by the Defendant to be
considered in mitigation of his punishment, as well as the principies and purposes of
sentencing under Ohio Revised Code-§2929.11, and has balanced the seriousness and
recidivism factors under Ohio Rewsed Code §2929,12,

" The Court finds that pursuant io R.C. §2929.13(8):
» The Defendant held a public office or position of trust and the
offense related to that office or position and the Defendant’s
~ position facilitated the offense.

The Court finds the Defendant has been convicied of BILL OF

. INFORMATION--COUNT I--OBSTRUCTING OFFICIAL BUSINESS, a violation of
Ohio Revised Code §2921.31(A), a MESDEMEANOR of the 2ND degree; BILL OF
INFORMATION—COUNTS L, TII & [V—UNAUTHORIZED USE OF A

- COMPUTER, violations of Ohio Revised Code §2913.04(B), FELONIES of the 5™
degree; BILL OF NFORMATION-—COUNT V—PANDERING OBSCENITY
INVOLVING A MINOR, a violation of Ohio Revised Code §2907 321(A)(5), a
FELONY of.the 4™ degree and BILL OF INFORMATION-——CCTNT VI—
PANDERING OBSCENITY, a viclation of Ohic Revised Code §2907.32{A)(5), a
FELONY of the 5" degree.

It 1s the sentence of the Court that the Defendant be incarcerated with the
Depariment of Rehabilitation and Corrections, Orient, Ohio,

BILL OF INFORMATION--COUNT I ~ for a term of NINETY (90)

DAYS. V@y!@i“f

Ay
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BILL OF INFORMATION-—COUNT II—for a term of SIX (6)
MONTHS, in addition to POST RELEASE CONTROL TIME ZND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law,

BILL OF INFORMATION—COUNT I—for a term of SIX (6)
MONTHIS, in addition to POST RELEASE CONTROL TIME AND

POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law,

BILL OF INFORMATION—COUNT I'V—for a term of SIX {6)
MONTHS, in addition to POST RELEASE CONTROL TIME AND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law. : :

BILL OF INFORMATION—COUNT V—for a term of TWELVE (12)
MONTHS, in addition to POST RELEASE CONTROL TIME AND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law.

. BILL OF INFORMATION-—COUNT Vi—for a term of ELEVEN (11)
MONTHS, in addition to POST RELEASE CONTROL TIME AND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according w law.

The above sentences shall run CONCURRENTLY for a total prison
sentence of TWELVE (12) MONTHS.

The Court having engaged in the analysis required in Revised Code
Secrion 2920.14(B) finds that the shortest prison terms possible in Counts Five and Six
wonid demean the seriousness of the offenses, and will not adequately protect the public
from future crime by the offender or others. ' ‘ :

The Court has further notified the Defendant that Post Release Control is
OPTIONAL in this case for THREE (3) years, as well as the consequences for violating
conditions of Post Release Control imposed by the Parole Board under Ohio Revised
Code §29£7.28. The Defendant is ORDERED to serve as part of this sentence any term
of Post Reiease Control imposed by the Parole Board, and any prisou term for viclation
of that Post Release Control.

The Defendant is therefore ORDERED conveyed to the custody of the
Ohio Department of Rehabilitation and Correction. Credit for -0- days is granted as of
this date along with Ffuture custody days while the Defendant awails transportation to the
appropriare State institution, The Defendant is ORDERED to pay costs of prosecution

082 635~
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ind any fees permitied pursnant to R.C. §2929.18(A)(4) through thc Office of the Clerk

of Couits.

The Court does advise the.Defendant of the following:

a) Thut thie Defendant has 2. right 1o appea);

b) That if the Defendant is unable to pay the cost of an appeal, the
Defendant has the right to appeal without payment;

¢) That if the Defendant is unable to obtain counse) for an appeat,
counsel will be appointed withour cost:

d) That if the Defendant is unable to pay the costs of documents
necessary 1o an appeal, the dom.mem will be provided without

cost;

e} That the Defendant has 4 right to have 2 sotice of appeal timely
* filed on his behalf, :

Costs assessed to the Defendant. Judgment for costs.

The Clerk of Courts shall cause & copy of this Jeumal Entry to be served
on Attorney Thomas E. Kuhn, 973 W. North Street, Lima, Ohio 45805 and Special
Progecitor Lawrenee 8. Huffman, 127-129 N. Pierce Street, P.O. Box 546, Lima, Ohio
453020548 by Regular U.S. Mail, and a copy on the Auglaize County Sheriff; the Ohio
Adult Parole Atithorily by hand delivering fhe sarne, and a-copy upon the Warden of the
Cetrections Reception Center, Orient, Ohio and to the Defendant by Persenal Service by
the Auglaize County Sheritf. The Court further ORDEKRS that 2 copy of the Pre-
Senience Investigation Report, sealed by the Court, be served upon the Warden 1ogether
with said copy of this Endry, in accordance with law.

IT IS 80 ORDERED,

; mmomwmmm

!.:See Ellen ¥ofttor, Slorie OF tho $ant oF Commen Fhias
withinent forseid &mty.hmby Cr{iy Thag e forigping
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PR Yitibréof, | Have Trsupto sef iy hi
aﬂf ﬂffﬁwd o Senl of pald mun at Wagskonate,

JUDGE CHARLES D, STERLE
was §Sitting by Assigrmment
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