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Cleveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

STATEMENT OF THE CASE

Relator, Cuyahoga County Bar Association', filed a six count Complaint against Respondent

on April 23, 2007. Following discovery, a First Amended Complaint was filed on April 1, 2008, in

which certain claims originally charged were dismissed and an additional matter (Charging a clearly

excessive fee) was added. The case proceeded to trial on April 25, 2008, on the remaining three

counts set forth in the First Amended Complaint. During the trial, Relator dismissed Count'I`wo, in

which it had been alleged that Respondent had improperly taken an excess number of cases and fees

from ajoint advertising venture in which he participated with several other attorneys in violation of

DR 2-107(A). The remaining charges were set forth in Counts One - a violation of DR 5-103(B)

resulting from Respondent's advancement of funds to a personal injury client; and Count Three - a

violation of DR 2-106(A). The parties submitted Stipulations of Fact2 with respect to those charged

violations.

On June 19, 2008, the Board of Commissioners on Grievances and Discipline issued

Findings of Fact, Conclusions of law and Reconnnendations of the Panel. The Panel unanimously

dismissed Count Three, fmding that the subject fee was insufficient to constitute an excessive fee as

contemplated by DR 2-106(A). The Panel did find a violation of DR 5-103(B) as charged in Count

One. The Panel recommended that Respondent receive a one year suspension, entirely stayed on the

condition that Respondent complete an additional six (6) hours of continuing legal education in

ethics and law office management. The Board adopted the Panels' recommendation.

t The Cuyahoga County Bar Association ceased to exist on February 29, 2008. Its successor organization, the
Cleveland Metropolitan Bar Association, has been substituted as Relator herein.

2 App 000001-000005, attached hereto.
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Cleveland Metropolitan Bar Assn,, Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

STATEMENT OF THE FACTS

Respondent Kenneth Podor maintained a law office in Solon, Ohio, although he primarily

resides in Florida. Respondent designated his practice as "Podor & Associates". Respondent's main

area of practice is personal injury law. Respondent routinely discards client files approximately one

year after their conclusion based upon the one-year malpractice statute of limitations.

In addition to his law practice, Respondent owned and operated a corporate entity known as

International Medium Marketing, Inc. ("IMMI"), an entity whose purposes included advertising for

legal services, primarily on television, and the sale of diet and exercise advice, primarily on the

internet. Respondent controlled both his law practice and IIvIMI by himself and was responsible for

all decisions related to those entities.

Respondent represented Charles and Carla White in a personal injury lawsuit. During the

course of that lawsuit, Respondent, through IMMI, gave $19,800.00 to the Whites, the repayment of

which was contingent upon the outcome of her case.

According to Respondent's fonner office manager, Donna Stohlmann, the loans paid to the

Whites were for personal items3 that they needed, and not related to any litigation expenses or costs.

Ms. White would call Respondent's office and request money for things such as prescriptions.

Respondent would then direct Ms. Stohlmann to prepare checks for Ms. White. According to Ms.

Stohlmann, Respondent told her that if this practice of giving Ms. White loans was ever questioned,

they would just say that the payments to her were for her appearing in a commercial on behalf of

IIVIlVII.

' Respondent testified that the Whites were attempting to start a business and the money was, in part, needed for
that.

2



Cleveland Metropolitan Bar Assn., Retator v. Kenneth Podor, Respondent
Case No. 2008-1205

After the conclusion of the Whites' personal injury case, the money previously loaned to

them was repaid to IIVIMI, with one-half of the total sum coming from the settlement distribution to

each. The distribution summaries prepared by Respondent's office reflected that Mr. And Mrs.

White each agreed that monies advanced to them were owed to IMMI.

Respondent testified at his deposition that the funds advanced to the Whites were in payment

for Carla White appearing in one of the television commercials produced by IMMI for a total cost of

$4,000.00-$5,000.00°. He further testified that Mrs. White's appearance was the only one forwhich

compensation was paid so handsomely.5 At trial, Respondent admitted that the "primary motivation

for giving her money was to help her out during a difficult financial time."6

ARGUMENT AND LAW

Relator's Objection:

The Recommended Sanction of a Stayed Suspension Is Inadequate Where the
Conduct of the Respondent Demonstrates His Lack of Respect for the Disciplinary
System and His Lack of Remorse for the Misconduct.

Relator does not object to any of the factual findings adopted by the Board. Relator does

object to the sanction imposed because Respondent should serve a term of actual suspension.

In determining the proper sanction the Court "consider[s] the duties violated, the actual or

potential injury caused, the attorney's mental state, the existence of aggravating or mitigating

circumstances, and sanctions imposed in similar cases." Stark County Bar Assn. v. Ake, 111 Ohio

St.3d 266, 2006-Ohio-5704, 855 N.E.2d 1206. The Court is not limited to the factors specified in

BCGD Proc.Req. 10(B) or other disciplinary case decisions, but may consider "all relevant factors"

" TR. 59.

5 Respondent's spouse also appeared in the television advertisement and she was compensated $1,500.00 per quarter
while the TV advertisement ran (TR. 59).

6 Findings of Fact, Conclusions of Law and Recommendation of the Board, ¶19(b) (attached hereto at App 000012-
000018).
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Cleveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

in determining the proper sanction in the case before it. Disciplinary Counsel v. Goldblatt, Slip

Opinion No. 2008-Ohio-2458 ¶10; BCGD Proc.Req. 10

Each disciplinary case presents unique facts and circumstances, as recognized in BCGD

Proc.Req.10. As a result, unless all the facts and circumstances of two cases were identical, one

could not assume an identical outcome.

In his Answer to the Relator's initial Complaint Respondent admitted to making loans to "a

very few friends of his who happened to also be clients."7 Although Respondent's Answer also

alleges that the loans were paid by a separate non-professional corporation (IIvI1VII), both Respondent

and IMMI were effectively one in the same. Despite his Answer, Respondent testified at deposition

that the funds paid to the Whites were not loans, but rather were compensation for a very brief

appearance in a television commercial which only needed to be repaid from the proceeds of the

Whites' personal injury case.8 While Respondent acknowledged at trial that the payment to the

Whites was an improper advance of funds as prohibited by DR 5-103(B), he contradicted that

acknowledgment when he also attempted to categorize the payment as compensation for the

television appearance.

Respondent's deposition testimony that the money paid to the Whites was for Carla White's

appearance in a television commercial for IIvIlVII was illogical and disingenuous. Clearly Respondent

understood that, because he changed his testimony at trial and acknowledged that the payments were

"in part" advancements for living and personal expenses, unrelated to the television commercial:

A: It was paid part for being in the commercial and because she needed the money.

She was severely injured, her and her husband.

TR. 32.

' Respondent's Answer, at 113 (App 000006-000011, attached hereto).

8 Deposition Transcript, at p. 24, line 3.
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Cleveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

Upon follow-up examination by Panel member Mr. Coulson, Respondent's characterization

of his motives changed:

Q: On page 24 of the deposition you gave on March 6th when you were under oath,

you said, or the question was asked of you, "Did the $19,800", and I'm now

referring to line 3, "was that just for appearing in a TV spot?" And your answer

was "Yes." Do you recall making that statement.

A: Yes.

Q: And it wasn't the truth, was it?

A: Well, she came to me and said, Can you pay me the money? I mean, there were

three different possible -

Q: Let's talk about the question. The question was on line 2, "I think it was

$19,800", that's you. And the question was, "That was just for appearing in the

TV spot", "Just for appearing in a TV spot, you paid $19,800," and your answer

was "Yes".

A: Yes, that's why I gave it to her.

Q: For appearing in a TV spot?

A: That was the motivating factor, yes. She came to me -

TR. 56-57.

Q: Okay. I want to turn your attention to page 63 of your deposition of March 6th.

You were asked the question on line 7, "The money paid to Carla White, the

$19,800, wasn't for litigation expenses; is that right?" And your answer was "No,

that was for being in the connnercial".

A: It was not for litigation expenses.

5



Cleveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

Q: It was for being in your commercial was the important part of your answer.

A: That's why I gave it to her.

TR. 60.

The Panel found that Respondent submitted false evidence, false statements or that there had

been other deceptive practices by Respondent during the disciplinary proceedings. This

equivocation and reluctance to be truthful was found to be an aggravating factor pursuant to

Sect.10(B) Rules Governing Procedures on Complaints and Hearings Before the Board of

Commissioners on Grievances and Discipline, (hereinafter (BCGD §__) . Although not

specifically noted, Respondent's duplicity regarding the advancement of funds to his client subj ect to

repayment upon conclusion of the underlying litigation, and notwithstanding his pro forma

acknowledgment that such is "wrong",9 demonstrates his lack of remorse and/or the absence of an

understanding that his conduct was improper. This also constitutes an aggravating factor which

merits a severe sanction.

Respondent has been sanctioned previously by this Court in 1995. The Court imposed a

stayed six month suspension, with a probation period of two years. In the prior case, Respondent

had successfully negotiated a reduction in subrogated medical bills for a personal injury client,

without advising his injury client that the medical provider was paying Respondent a fee for

"collecting" the funds from the injured person. That prior discipline constitutes an aggravating

factor pursuant to BCGD § 10.

The purpose of the disciplinary process is to protect the public from lawyers who do not

possess an ethical or moral compass which directs them to behave consistent with the law and the

rules of the profession. However, because this is a self-regulating professional, it is imperative that

attorneys under investigation be honest and forthcoming in the information they supply.

' TR. 60.

6



Cleveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

Cooperation should not mean merely "showing up." Cooperation should require meaningful and

honest participation.

In past cases involving violations of DR 5-103(B), this court has tempered the sanction

because it anticipated that the prohibition against financially assisting existing clients would be re-

examined. As Chief Justice Moyer stated in his dissent in Toledo Bar Association v. Leizerman, 64

Ohio St. 3d 669, 672; 597 N.E.2d 1104; 1992 Ohio LEXIS 1950:

The majority has sanotioned respondents with a public reprimand
apparently because the majority believes that DR 5-103(B) "should
perhaps be reexamined." While I do not disagree with the majority's
conclusion in that respect, I do disagree with the majority's
conclusion that because we believe that a Disciplinary Rule should be
reviewed and perhaps be amended in the future such possibility ofre-
examination constitutes a valid reason to reduce a sanction for past
conduct that clearly violates the existing rule.

The Code of Professional Responsibility has been replaced and the ethical rules have been

reexamined. Now, Rule 1.8(e), Rules of Professional Conduct, the corollary to DR 5-103(B)

prohibits a lawyer from providing financial assistance, aside from court costs and litigation expenses,

to a client.

While a public reprimand or the recommended stayed suspension might be appropriate in

other cases, it is not the appropriate sanction where, as in this case, the previously sanctioned

Respondent attorney was clearly dishonest in his testimony during the investigation, pretrial

discovery phases of the disciplinary process, and at trial, and where the Respondent's continued

attempts to justify the misconduct clearly demonstrate a lack of remorse and contrition.

If Respondent were seeking admission to the practice of law in Ohio, appearing before the

Board on Character and Fitness instead of the Board of Commissioners on Grievances and he had

demonstrated a similar disregard for the truth, his application for admission would be likely be

7



Cteveland Metropolitan Bar Assn., Relator v. Kenneth Podor, Respondent
Case No. 2008-1205

denied. The fact that Respondent is already a licensed attorney should not grant him any additional

consideration or lesser expectation. Indeed, he should be held to a higher standard.

CONCLUSION

For the foregoing reasons, Relator submits its objection to the recommended sanction and

requests that a term of actual suspension be imposed.

Respectfully submitted,

Cleveland Metropolitan Bar Assn.

By:

Ellen S. Mandell #0012026

Brian P. Riley #007250

f

3
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CERTIFICATE OF SERVICE

A copy of the foregoing Relator's Objections from the Recommendation of the Board of

Commissioners on Grievances and Discipline was served upon counsel for the Respondent on this

24`° day of July, 2008.

,/

BRfAN P. RILEY
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BEFORE TFTE BOARD OF COMItK1SSIONERS
ON GRIEVANCES ANl) UISCTPLiNE

OF
THE SUPREI1111, COURT OF OHIO

!n re.

Complaint Againat

TCENNETH PODOR

Respondent,

CUYAHOGA COUNTY BAR
A.SSOCIATION

Relator.

)
CASE NO. 07-029

)
)
)
)
)

STIPULATIOl@S
)
)
)

j
)
)
)

1. Respondent Kenneth Charles Podor, (Atty. Reg. No. 0014067), is an attorney, wbo

was, at ali times rolevant to this Complaint registered with the Supreme Court of Ohio.

2. At all times. relcvant hereto, Podor maintained hia law office in Beachwood, Ohio and

at 33565 Solon Road, Solon, Ohio, and desiguated his practice as "Podor and Associates."

3. Podor was previously disciplined by the Supreme Court of Ohio in Cleveland Bar

Assn. vs. Podor (1995), 72 Ohio 8t.3d 40, as a result of violatiooa of DR 2-106(A), 5-105(A),

and 5-105(B).

4. In the prior disciplinary matter, Podor's sanction consisted of a suspension of six (6)

months, entirely stayed, with a pe[iod pf probation of two (2) years, monitored by attorney

Thomas Skulina.

5. The probation in the prior matter teiniinated on Scptembor 25, 1997, Clevaland Bar

n, vs. Podor (1997), 80 Ohio St.3d 1205.

6. At all times relevant hereto, Podor has owned ettd operated a cotporate entity known

as International Media Marketing, Inc. ("IMMP'), an entity whose purposes included advertising

App 000001



for legal services, primarily on television, and the sale of diet und exercise advice, primarily an

the internct.

7. Podor controlled both his law practice and IMMI effectively by himself and wa.v

responsible for all decisians.

8_ Podor, through 1MMI, gave the amount of $19,800.00, to Carla Wltite, who was a

lon; time client, during the pendency of a personal injury litigation, repayment of which was

withaut interest and contingent upon the outcome of her case or her other ability to pay.

9. Carla White made a brief appearunce in a television commercial produeed by IIvIMT

during the pendency of her iajury case; Charles White did not appear in the commercial.

10. Ropaymont of the funds to 1MMiI was made in equal shares by Carla and Charlos

W hite from the sottlement proceeds of the injury aase, as reflected in the distribution summary.

11. The advancement of funds to Carla White constituted a violation of DR 5-103(B) as

alleged in Count One of the Amended Complaint.

12. As part of his practice, Respondent sometimes paid non-attomeys a fee for going to a

potential new personal injury cGent's location to obtuin the elient's signature on a retainer

agreement, as wc]I,as sotuetitnes obtaining case infetmntion, phntographs, and other materials,

13. Respondent ultimately deducted the fee paid to the neo-attemey from the client's

eventual injury settlement proceeds as a lidgation expense.

14. Lawrence Ldtt, was one of an unknown number of petsoual injury clients who was

ehargod a fco of $ 100.00 which Respondent paid to a non-aiWmey to obtain the client's signature

an a retalner agreement.

15. The charge assessed for thc non-attomey services in obtaining a client's signature on

the rotainer agreement constitutes an exeessive fee, pursuant to DR 2-106(A)&(B)

Respectfully submitted,
Relator By:

Brian P. Riley (#00725

^I/ 2bk
Ellen S. Mandell (#0012026)
Bar Counsel
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72 Ohio Si. 3d 40, '; 1995 Ohio 303;
647 N.A2d 470, **; 1995 Ohio LEXIS 84D, **"

3nf3DOCUMLrNTS

Clavatand Bnr Assoclution v. Pudor

No, 94-2d4g

Suprcmc Court of Obio

72 ahio Bc 3d 40;1995 OOfo 303; 64> N.6'.2d 410;1995 Ohio LHXIS 840

Jannary 24,1995, Submitted
Apr019, 1995, Uocidod

PRIOR HISTORY: [***1] On Cutified Report by
Om Board of Commissionera on Orievanees and
Discipline of the &uprcme Court, No. 93-34.

Rolaoor, Clevoland Bar Asacuutiou, o0 lune 21,
t993, charged respondent, ICnnneOr C, Podor of Cltegrin
FaIL", Ohio, Attomey Registrstion No. 0014067, with
havieg violated, inicr uito, DA 2-106(A) (charghtg or
collecting a clooarly exoeesive fee), 5-105(A) (aeeepting
employment that adveixely affaets profeseional judgment
ou behalf of client wlthout clienPs cenaent attcr Dill
disclosurc), and 5-105(B) (continidng multiple
employment that adveraely afl'ucts professional judgtnent
on behelf of client witlurut clieafs coreant atb:r Rrti
disciosure). A panel of the BoerQ of Conttnissioner3 on
Crricvancae sud Disciplinc of tho Suprome Coun
("boerd") heanl the mattor un Auguat 29,1994^

The parties at;puleted to the events underlying this
eomplaint and to the eharged misconduct, as follows:

*1 * * * (Respondantl was trowined by Samuel
Tamburrino on luae 13, 1988 to repreeeM Mr.
Tambunino in a petsonal injury claim adeing ftm a alip
and ihH acoidant;

*2, * * 4 on luna 13, 1098. [raspandeat] and Mr.
Temburrino entered into a con6ngcnt fee contreet that
provided, ['*'2[ Mler oiia, that (rospondanCa]
compensatEon would be 40% of the amount recovered;

"3 *•*[Rrapondent] filed, on behatf of )rtr,
Tamburrino, a civil action in the Cuyahoga County Court
of Ootntnon Pleas, benring case # 181870;

"4. *** Ou or about lanoary 20, 1990, ihe civil
actlon wae setti«I6,r the gmas amountofS 40,000.00;

"S. *** iRespondent] wlihbeld S 16,000.00 from
the grose settlentmt for his 40'/o cont[ngent lba;

"6. ***[Respondent] aiao withhetd from ihe gross
seetdement S 8,58131, to cover the 6en or claim filcd
againct tha sattiumcut by 090 Obio, for ruimbursetnem
of tha wsta otmedlcal aare provided by HMO Ohio to
Mr. TantbuaNo;

"7. * * * [Regpondent] negotiated with * " * the
attomcy for I3M0 Ohiu, a reciuctiou lu the amnunt
needed to sntisf'y the limr or claim of HMO Ohio;

"8. *** 17ta amount that NIvtO Ohio agrea[d] to
acacpt to satlsjy tha licn or ctuim * * * was 8 4,500.00;

"9. *** Witbout appruval of Mr. Ta,nburrino,
in:apondent] took an odditioaalfee of S 3,432.52 (40% of
$ 8,581,3 1) and remittod to Mr.Tamburrlno a chcck Bu S
648.79;

"1D. ***[Raspondem's] ttddag of the $ 3,432.52
constituted the teting of a clearly exeesaive [*•*3[ fee
in violation of DR 2. t06(A) ***;

"11, * ' * Wiwn (respondenfsj taidng of the $
3,432.52 was qneatoned by lv&, Tombunino, through his
nuw eounaei, he responded tbat he was reatined (,ric,
rateinad] by FIMO f8ilo to colleot tho $ 8,5141.31 bill
owed by Mr. Tamburrino to HMO Ohio;

"12. *** SIMO Ohio never consented to
[respondont's] reprerenlation of It; ,

"13. *** Mr. Tatnbun•ino did not consent to
[respondeat'sJ rapresamation of both Mr. Tamburrino and
HMO Ohio;

"t4. * * * [Respondent] negotiated dre reduction in
tbe bill owed by Mr, Tamburriau to f3M0 Ohio without
the prior wnsent, authurity or Iatowledge of Mr.
Tomburrinn;

"15. * * * [Respondcafs] rcpresantation of Mr.
Tamburrlno and 1IMO Ohio created a oontlict of interest
such that bis actions violated DR 5-105(A) *** and (H)

Tlte panel found violations of the Disciplinary Rules
as stipulated. The panel rewmmeaded a eixanonth
suspension Oom Ote pnetice of iaw that was to he
suspwuled on the oondifione that reipondent be placed on
probaticn with a nutnitor aaaignod by relator and tbllow
all reasonable instructiuna from this mouftor, and that he
comply in all raspects with the trquiremments of ["+*4]

App 000004



rage {

72 Ohio St. 3d 40, •; 1995 Ohio 303;
647 N.E.2d 470, ••; 1995 Ohio L.1;XIS 840, •••

the Code of Profwsional Rasponsibfl3ty. 'Phe board OPINION
adoptedthopanel'sfindingsaiviitsrecotnnundation. 1*421 1<•4711 WelwvereviewedIlter4tiotdalW

DISI'OSITION: Judgmantaccordingly.

HEADNO'1'iLS

Atrorneys at law - Misconduct - Six-month
xuspension surpended on condltton of complerton of two-
year monitored probation -- Charging or collecting a
ciearly ercessivefea - Accepting emplayinent rhat
advea'ely qffacCr profassWnal jurlginenl on habn f of
cbent wGhout client's conseut tdter JAII disclosure -
Contlnuing multiple amployment that adversely afJ'ecdr
profa.ssiottal Judgment on beha()'qfelient wfthout clJentb
consent qJlerful! dlsclosttre.

COUNSEL: Edward T. Clarke, Warren P. Cmiger,
Xoberi H. GilGrepy 17 and Mary Clbella, Bar counsel, for
reiator.

d)ynanberE & Assaciatr.v nnd ltogerM. Synenberg,for
rcapondent.

JUDGES: Douglas, Resnick, P,E. Sweeney, Pfeifcr and
Conk,1J., conuur. Muyor. C.J•, add Wright, L, disecat.

agree with the Anard's findings of miscondm:t and its
reaommendntion. Racpnndent is, thereftrcc, suspcnded
fmm the pructice of law in Ohio for a perind of xix
mnnths, but this sanetion is suspended on the cnnditinn
that respondent cnmplata a two-yaar mmnitnred probntion
as sat fonlt by the board. Cosca taxed to reapondent.

3ud'gment accordingly,

{hmghxa, itesniak, F.R. Sweeney, Pfeifer and Cook,
1I., enncur.

Moycr, C,1., andWrigltt, J„ dlssutt.

DISSENT BY: WRiC+Ifif

DISSENT

Wrigh4 i, dissenting,

Becsttau I would not suspend oespondtnt's six-month
nuspension, Irespecttully disscnt

Moycr, C.J., coneurs in the foregoing dissendng
opinion.

Tnra P.AR
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BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE

OF
THE SUPREME COURT OF OHIO

In re:

Kenneth Podor,

Respondent,

Cuyahoga County Bar Association,

Relator.

Case No. 07-029

ANSWER

Now comes the Respondent and for his reply to the Relator's Complaint states as follows:

PARTIES JURISDICTION and COUNT ONE

1. Admits the allegations contained in Paragraphs I through 11.

2. Denies the allegations contained in paragraph 12.

3. Podor admits he deposited funds in his IOLTA account and did reimburse all

clients he could locate (as of this date all clients have been located except for 2) and adnvts that

some portions of client files are purged after one year. Respondent denies the remainder of

paragraph 13.

4. Denies the allegations in paragraph 14.

5. Denies the allegations contained in paragraph 15.

6. In response to paragraphs 10 to 15, Respondent states that his former officer

manager, Dorma Stohlmann (the original complaintant in this grievance), had misplaced 26

return-of-court-costs checks, some over a year old. When Respondent discovered the checks, he

reprimanded the complainant, and directed that she deposit all but one check into his IOLTA

App 000006



account and send refunds to the clients where appropriate. (The one check was to be deposited

into his general account because the case had been dismissed and refilled.)

Mthough Stohlmann told the Respondent she had corrected the mistake, she actually

failed to do so. When Respondent discovered Stohlmann's second failure, he immediately

caused the fimds to be deposited into his IOLTA and diligently attempted to return the fees, To

date he bas retumed the fees (with interest) to 16 of the clients. He has been unable to locate 10

of the former clients. The funds not returned are still in his IOLTA account.

COUNT TWO

7. Respondentincorporates the above answers as a response to paragraph 16.

8. Admits the allegations in paragraph 17.

9. Denies the allegations in paragraphs 18 through 21.

10. In response to COUNT TWO trspondent states he settled a case for Stohlmann.

He distributed her funds and withheld from that distribution, with her consent and knowledge,

funds to cover her medical bills with Beachwood Orthopaedics. Ms. Stohlmann, Respondent's

office manager, actually was the person who withheld the funs. Respondent was trying to

negotiate a reduced bill with Beachwood Orthopaedics. Stohlmann thereafter "teft" respondent's

employ. During the negotiations, Beachwood Orthopaedics sent a bill to Stohlmann who called

Respondent and asked for the withheld funds. Respondent then forwarded her a check from his

IOLTA account (not his general account as alleged) and stopped negotiating with Beachwood

Orthopaedics.
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COUNTTHREE

11. Respondent incorporates the above answers as a response to paragraph 22.

12. Denies the allegations in pamgraph 23. Mr. Podor admits that he owns both his

law practice and a separate Ohio corporation IMMI. He denies he is the proverbial "Lone

Ranger" and fiuther states that he has employed attomeys, paralegals, secretaries and office

managers.

13. The allegation in paragraph 24 is a non-sequitor and is therefore denied. Podor

zadmits that IMMI has lent money to a very few friends of his who happened to also be clients.

IMMI charged no interest, and paid no funds to Respondent or his firm in connection with these

few loans.

14. The allegations in paragraph 25 are denied. The loans were repaid. The debt

obligation was not to Respondent or his law firm, was not done for profit or for any nefarious

i
purpose, was not obtaining an interest in a case because the debtors were obligated to pay the

loan regardless of the cases' outcomes and was done by a separate non-professional corporation,

IMMI.

15. The allegations in paragraph 26 are denied. Podor affirmatively states at no time

has he been unable to produce such records and has produced all records requested by the

investigator on this matter, Ari Jaffe, with the exception of a request sent by Mr. Jaffe on

December 8 to the undersigned to produce records before Mr. Jaffe's report was due to the

Grievance Committee on December 8.

16, Denies the allegations in paragraph 27.

3
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COUNTFOUR

17. Respondent incorporates the above answers as a response to paragraph 28.

18. For his answer to paragraph 29, Respondent admits that IMMI, inter alia,

provided advertising services to lawyers, including his firm, and denies all other allegation in

paragraph 29.

19. Admits the allegations contained in paragraphs 30 and 31.

20. Paragraph 32 is denied and paragraph 33 is unintelligible and is therefore denied,

21. For his answer to paragraph 34, Respondent admits that other attorneys refer

clients to him, and deny the remaining allegations contained therein.

22. For his answer to paragraph 35, Respondent admits that he has sent cases to other

attomeys, and denies the remaining allegations contained therein.

23. . Paragraph 36 is again unintelligible as written and is denied. Podor admits that he

has co-counseled cases with other attomeys and has, in such cases, received or paid a co-counsel

fee with the clients' approval.

24. Respondent denies the allegations in paragraphs 37 and 38.

COUNT FIVE

25. Respondent incorporates the above answers as a response to paragraph 39.

26. Respondent denies the allegations in paragraphs 40 and 41.

AFFIRMATIVE DEFENSES

1. Relator has failed to state a claim against Respondent.

2. Relator's claims are barred by the doctrines of waiver, estoppel, laches and/or

unclean bands.
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3. Relator's allegations are based upon the unsubstantiated claims of a former

employee of Respondent, who may be directly responsible for the ndsdoings, if any, attributed to

Respondent,

4. The aotions complained of may be the result of the actions of a third party, and

not this Respondent.

5. Relator has failed to bring this action timely, in accordance with the rules of the

govemment of the bar.

6. Respondent reserves the right to assert additional afiinnative defenses as they

liecome known during the course of this investi gationllawsuit.

WHEREFORE, having fully answered the complaint of the Relator, the Respondent respectfully

requests that the complaint be dismissed.

Respectfully submitted,

seph Rutigliano (006)
utigliano & Associates o., L.P.A.
140 Parkland Soulevard, Suite 300

Mayfield Heights, Ohio 44124
(440) 995-5100

Attomey for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Answer was served, via regular U.S. mail, postage
epaid, this 10th day of September, 2007 upon :

Jonathan W. Marshall, Esq.
The Supreme Court of Ohio
Board of Commissioners on Grievances and Discipline
65 South Front Street, 5th Floor
Columbus, OH 43215-3431

Brian P. Riley, Esq.
Weston Hurd LLP
The Tower at Erieview
1301 East 9s' Street, Suite 1900
Cleveland, OH 44114-1862

Stanley E. Stein; Esq.
Stanley E. Stein & Associates Co., L.P.A.
75 Public Square, Suite 714
Cleveland, OH 44113

Ellen Mandell, Esq.
55 Public Square, Suite 1717
Cleveland, OH 44113-1901
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BEFORE THE BOARD OF COMMISSIONERS
ON

GRIEVANCES AND DISCIPLINE
OF

THE SUPREME COURT OF OHIO

In Re:

Complaint against

Kenneth Pod or
AttorneyReg. No. 0014067

Resnondent,

Cuyahoga County Bar Association

Relator.

Case No. 07-029

Findings of Fact,
Conclusions of Law and
Recommendation of the
Board of Commissioners on
Grievances and Discipline of
the Supreme Court of Ohio

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND RECOMMENDATIONS OF THE PANEL

INTRODUCTION

1. The Cuyahoga County Bar Association filed a six count complaint against

Respondent on Apri123, 2007. Respondent filed a "Motion to Dismiss or in the Alternative,

Motion for a More Definite Statement" on June 29, 2007. On August 20, 2007, the Chair of the

Board of Commissioners on Grievances and Discipline denied Respondent's motion with the

exception that Count Six of the complaint was dismissed. Respondent filed his Answer on

September 12, 2007, and a hearing panel was appointed.

2. The case was originally set for hearing on February 12, 2008. It became apparent

that neither side was going to be ready for the hearing on February 12, and the hearing date was

I
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canceled.

3. After pre-hearing discussions, the case was again set for hearing on April 25, 2008.

On March 28, 2008, Relator dismissed counts one and two ofthe original complaint, and on April 1,

2008, Relator filed a First Amended Complaint. Respondent filed an Answer to the First Amended

Complaint on April 21, 2008.

4. The First Amended Complaint alleged four counts of misconduct against

Respondent. Count Four, however, was summarily dismissed by the Panel Chair because it

simply restated Count Six from the original complaint that had been dismissed by the Board

Chair.

5. The remaining three counts were scheduled for hearing on Apri125, 2008, in

Cleveland, Ohio, before a panel composed of Charles E. Colson, Walter Reynolds, and Judge

John B. Street, Chair. None of the panel members was from the district in which the complaint

arose, and none was a member of the probable cause panel that certified the matter to the board.

Brian P. Riley and Ellen S. Mandell appeared as counsel for Relator, Cuyahoga County Bar

Association. Respondent, Kenneth Podor was present for the hearing. He was represented by

Attorney Joseph E. Rutigliano.

6. Count Two of the First Amended Complaint was dismissed by Relator during the

hearing. The evidence on counts One and Three mainly consisted ofthe attached stipulations. Count

One alleged that Respondent had violated DR 5-103(B):

While representing a client in connection with contemplated or pending litigation, a
lawyer shall not advance or guarantee financial assistance to the client, except that a
lawyer may advance or guarantee the expenses of litigation, including court costs,
expenses of investigation, expenses of medical examination, and costs of obtaining
and presenting evidence, the repayment of which may be contingent on the outcome
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of the matter.

Count Three alleged that Respondent violated DR 2-106(A) ["A lawyer shall not enter into an

agreement for, charge, or collect an illegal or clearly excessive fee."] and (B) which defines what

is meant by "clearly excessive":

(B) A fee is clearly excessive when, after a review of the facts, a lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is in
excess of a reasonable fee. Factors to be considered as guides in determining the
reasonableness of a fee include the following:
(I) The time and labor required, the novelty and difficulty of the

questions involved, and the skill requisite to perform the legal service
properly.

(2) The likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer.

(3) The fee customarily charged in the locality for similar legal services.
(4) The amount involved and the results obtained.
(5) The time limitations imposed by the client or by the circumstances.
(6) The nature and length of the professional relationship with the client.
(7) The experience, reputation, and ability of the lawyer or lawyers

performing the services.
(8) Whether the fee is fixed or contingent.

COUNT ONE

7. Respondent maintained his law office in Beechwood, Ohio, and at 33565 Solon

Road, Solon, Ohio. He designated his practice as "Podor and Associates." He was the sole

owner, but he had a staff of four attorneys and six non-attomeys working for him.

8. Respondent also owned and operated a corporate entity known as International

Media Marketing, Inc. (IMMI), whose purposes included advertising for legal services, primarily

on television, and advertising the sale of diet and exercise advice, primarily on the internet.

9. Respondent controlled both his law practice and IMMI effectively by himself and

was responsible for a] I decisions in both entities.
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10. Respondent represented Carla White and her husband, Charles White, in a

personal injury case. Carla White had been a long time client and friend of Respondent. She had

also appeared briefly in a television commercial produced by 1MMI.

11. During the pandency of the personal injury litigation, Carla White asked

Respondent to advance her money for living expenses. Respondent, through his corporation

IMMI, gave the Whites $19,800.00 while their cases were pending.

12. The money was paid to the Whites whenever Carla would call in and ask for

additional money. If IMMI had sufficient cash flow, Respondent would agree to give her

$1,500.00 to $2,000.00 at a time upon her request.

13. Upon settlement of the personal injury litigation the sum of $19,800.00 was repaid

to IMMI bythe Whites. The amount was paid one-half out of Carla White's settlement and one-

half out of Charles White's settlement.

1N

]{^^^^:)"a"s allag^d ii%^arnutt ^ii^.c?^`.the F^r'st. Ais^e,^t^^is^plaitrt:

COUNT THREE

15. Respondent's normal routine in undertaking representation of a new personal

injury client was to let the client decide whether to come to Respondent's office or to have an

"investigator" go to the client's residence. If the client wanted the investigator to come to them,

then Respondent would hire a non-attorney to go to the client's residence to obtain medical

releases, present a retainer fee agreement, to take pictures, to make measureinents, and to gather

other information that might be needed in the litigation. Respondent paid these non-attorneys a

fee of between $50.00 and $100.00 depending on how far they had to travel to reach the client.
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These fees were not discussed with the client in advance, but they were passed along to the client

at the settlement of the personal injury case as "client intake services."

16. Lawrence Lett was one of Respondent's personal injury clients. Respondent

charged Mr. Lett $100.00 out of his personal injury settlement proceeds for client intake services.

$Iiepai^es"itiptr'1at®t1 thai tlftsipgynidrtt-i^Y^tl^ to I^> I, ^ cotlst^ut4^. aiil`

ilP,_Znl.Q6(t}):attY! (8): The Panel, however, recommends dismissal

of Count Three because it does not find by clear and convincing evidence that Respondent

charged or collected an illegal or clearly excessive fee. The non-attorney performed some

services that might normally be covered by the contingent fee agreement such as obtaining paper

work, getting medical releases, and that sort of thing, but the non-attomey also performed

services that were legitimate charges to the client such as taking photographs of the scene,the

vehicles and the injuries; making measurements; saving the client a trip into Respondent's offrce;

and being available to testify if needed A^ fi?fi5aitkY tki^'}rptSel did,tttttktaY^'^tlef^iteeand-firm .

c^+retitYik^s^dtfiiie,feo'::ivas<itt?e^t;ss aFa ^^®riato3i fee': : A^zartlingly^'sve°reeomanand dismissa9

MATTERS IN MITIGATION, AGGRAVATION, AND SANCTION

MITIGATION

18. The Panel finds that there was an absence of a dishonest or selfish motive.

;i^ ►̂'^A"^;^yT?I.'.

14I Tfie',fafl"s^O&5&ltt9tttetr^r^^tivebeenAcaaiii

a. There was a prior disciplinary offense. Respondent was disciplined by the

Ohio Supreme Court in Cleveland Bar Association v. Podor (1995), 72 Ohio St.3d 40, for
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violations of DR 2-106(A), DR 5-105(A), and DR 5-105(B). In that matter, Respondent was

suspended for six months, all of which was stayed with a period of probation for two years. The

probation in the prior matter terminated on September 25, 1997.

There wd5 5tfbttlissionof-fatseev,idenee; false•statettxetats.trr^c5thee^.

dccreptive pr^ices durin^tlt^ tltso3pl+ilary:ji^tti^ss iti th4,Rftb5ident tvas someWliatgsrarded-in

hitrtfttainbtiya At his deposition Respondent testified that IavIMI was giving Carla White money

during her personal injury litigation as payment for appearing in a commercial. At the hearing,

he admitted that the primary motivatibn for giving her money was to help her out during a

difficult financial time, but he still tried to justify it because of her appearance in the commercial.

Although he may havejustified in his own mind that he could pay her out of IMMI because she

appeared in a television commercial, it was clear to the Panel that he was paying her simply to

help her out. ta"Ydtlyadiiiti

RECOMMENDED SANCTION

20. Relator recommended that Respondent receive an actual suspension of six months

from the practice of law and that during that time he not participate in any profits made by his

law firm. The panel finds this case to be similar to Cleveland Bar Rssociation v. Nusbaum, 93

Ohio St.3d 150, 2001-Ohio-1305, in which the Supreme Court publicly reprimanded an attorney

for advancing approximately $26,000.00 to a client during personal injury litigation. Here, the

aggravating factors of a prior disciplinary record and deceptive practices require more than a

pubtic reprimand. The Panel recommends that Respondent receive a one year suspension, all

stayed on the condition that he complete an additional six (6) hours of continuing legal education
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in ethics and office management and that he commit no further disciplinary violations.

BOARD RECOMMENDATION

Pursuant to Gov. Bar Rule V(6)(L), the Board of Commissioners on Grievances and

Discipline of the Supreme Court of Ohio considered this matter on June 5, 2008. The Board

adopted the Findings of Fact, Conclusions of Law and Recommendation of the Panel and

recommends that the Respondent, Kenneth Podor, be suspended from the practice of law in the

State of Ohio for one year with the entire year suspension stayed upon the conditions in the

Panel's report. The Board further recommends that the cost of these proceedings be taxed to the

Respondent in any disciplinary order entered, so that execution may issue.

Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,
I hereby certify the foregoing Findings of Fact Conclusions
of Law, and Recommendations as those o

NATHAN W. IRARSHALL, Secretary

the Supreme Court of Ohio

Board of Commissioners on
Grievances and Discipline of
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