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I

STATEMENT OF FACTS

The case aiises from the attempts of Appellants, Fratemal Order of Police, Akron

Lodge No. 7 and the Akron Firefighters Association, [AFF Local 330, as well as Paul

Hlynsky, personally and on behalf of FOP, Akron Lodge No. 7 and Phil Gaucr,

personally and on behalf of IAFF Local 330 ("Union Appellants" or "the Unions"), to

enforce Section 9.481 of the Ohio Revised Code, which prohibits political subdivisions

from requiring their employees to reside in any specific area of the state as a condition of

employment.

A. R.C. 9.481 is enacted by the General Assembly to prohibit political
subdivisions from requiring their employees to reside in a specific
area of the State as a condition of employment.

On March 1, 2005, Senate Bill 82 (which would eventually become R.C. 9.481)

was introduced to the Ohio Legislature. (CP R. 45; Supp. 1)1. In essence, Senate Bill 82

proposed to prohibit municipal employers from requiring their employees to maintain

residency in their municipalities as a condition of employment. Senate Bill 82 stated that

the residency requirement prohibition was proposed to preserve the "inalienable and

fundamental right of an individual to choose where to live pursuant to Section t of

Article 1[of the] Ohio Constitution," with the understanding that Article II, Section 34 of

the Ohio Constitution allowed the General Assembly to pass laws that provide for "ttte

comfort, health, safety, and general welfare of all employees." (CP R. 45; Supp. 2).

Section 3 of Senate Bill 82 expressly states that in enacting R.C. 9.481, the General

Assembly finds it "necessary to generally prohibit political subdivisions from requiring

their employees, as a condition of employment, to reside in any specific area of the state

"`CP R." refers to the Common Pleas Court record. "CA R." refers to the Court of
Appeals record.
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in order to provide for the comfort, health, safety, and general welfare of those public

employees." (CP R. 45; Supp. 3).

Following its introduction, the contents and purpose of Senate Bill 82 were

repeatedly discussed at length and debated intensely within the General Assembly. (CP

R. 45; Supp. 5-162). Proponents and opponents of Senate Bill 82 across the State of

Oluo provided both legal and lay opinion regarding the bill over the course of several

hearings before the State and Local Government and Veterans' Affairs Committee of the

Ohio Senate. (CP R. 45; Supp. 28-162). Ou June 14, 2005, after having considered

weeks worth of testimony, documents, legal opinions, etc., the Committee passed Senato

Bill 82. (CP R. 45; Supp. 163). On June 21, 2005, Senate Bill 82 was passed by the

Ohio Senate. (CP R. 45; Supp. 163). Days later, on June 23, 2005, Senate Bill 82 was

introduced to the Ohio House of Representatives to restart the deliberation process anew.

(CP R. 45; Supp. 163). After months of further deliberation, on January 18, 2006, the

Ohio House of Representatives also passed Senate Bill 82. (CP R. 45; Supp. 163). On

January 27, 2006, Ohio Governor Robert Taft signed Senate Bill 82 into law as R.C.

9.481, with an effective date of May 1, 2006. (CP R. 45; Supp. 163). R.C. 9.481 states,

in relevant part: "[N]o political subdivision sltall require any of its employees, as a

condition of employment, to reside in any specific area of the state." (Appx. 93).

B. The trial court held that R.C. 9.481 was validly enacted pursuant to
Article II, Section 34 of the Ohio Constitution, thereby invalidatiug
the City of Akron's residency requirement.

On May 1, 2006, Appellee, City of Akron ("the City") filed a Complaint claiming

R.C. 9.481 was unconstitutional and that its residency requirement should be upheld with

the Summit County Common Pleas Court, Case No. CV 2006-05-2759. (CP R. 1). A
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day later, on May 2, 2006, the Unions filed a Complaint for Declaratory Judgment

seeking to enforce R.C. 9.481 over the City's residency requirement in the Summit

County Common Pleas Court, Case No. CV 2006-05-2797. (CP R. 1). On Junc 14,

2006, the two suits were consolidated by the trial court into Case No. CV 2006-05-2759.

(CP R. 8; CP R. 12).

The City's residency requirement, City Charter § 106(5b), states in relevant part,

"[N]o person shall hold an appointed or promoted position in the classified service of the

City of Aki-on unless he shall become a resident citizen of the City of Akron within

twelve (12) months of his appointment or promotion, and remain a resident citizen of the

City of Akron during the term of his employment." (Supp. 164). In subsequent

deposition testimony, City of Akron Mayor Donald L. Plusquellic stated that the City had

the right to require an employee to live within the City, "For the sanie reason that we

require them to work 40 hours." (CP R. 45; Supp. 171). Similarly, in his deposition

testimony, City of Akron Director of Public Service, Gerald Holland, stated that the City

had the right to establish a residency requirement because "[T]he cities dictate the

working conditions of the enlployees..." (CP R. 45; Supp. 198).

On December 8, 2006, the City, the Unions, and the State of Ohio ("the State")

filed motions for sumtnary judgment. (CP R. 41-45). On March 30, 2007, the trial court

denied the City's motion for summary judgment and granted smnmaryjudgment in favor

of the Unions and the State. (Appx. 23). The trial court held that R.C. 9.481 was validly

enacted under Article II, Section 34 of the Ohio Constitution, and as such, prevailed over

the City's conflicting residency requirement. Citing the Supreme Court of Ohio's

decision in City of Rocky River v. State Employment Relations Board (1989), 43 Ohio
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St.3d 1, 539 N.E.2d 103 ("Rocky River IV"), the trial court determined that Article II,

Section 34 of the Ohio Constitution is clear and unambiguous and that it confers upon the

General Assembly the authority to enact legislation for the "general welfare" of

employees. (Appx. 26-27). R.C. 9.481, the trial court determined, was for the general

welfare of employees; therefore, it was validly enacted under Article 11, Section 34 of the

Ohio Constitution and trumped the home rule amendment. (Appx. 27). Further, the trial

court rejected the City's arguments that R.C. 9.481 violated the Uniformity Clause

(Ailicle II, Section 26), Due Process Clause or Equal Protection Clause of the Ohio

Constitution. (Appx. 28). On April 3, 2007, the City appealed the trial court's decision

to the Ninth District Court of Appeals, Case No. 23660. (CA R. 1).

C. The court of appeals restricted the General Assembly's authority to
enact legislation under Article II, Section 34.

On January 9, 2008, the Ninth District Court of Appeals reversed the common

pleas court's decision. (Appx. 5). The court of appeals began its analysis by examining

the General Assembly's authority to enact R.C. 9.481 pursuant to Article 11, Section 34 of

the Ohio Constitution. (Appx. 9). The court of appeals acknowledged that ttre General

Assembly's authority under Article II, Section 34 supersedes the City's home rule

authority to enact local legislation. (Appx. 9). The court of appeals, however, questioned

whether R.C. 9.481 had been validly enacted under Article II, Section 34.

In reviewing the Supreme Court's prior decisions, the court of appeals noted that

the Court has made it clear that the language of Article II, Section 34 is clear and

unequivocal that it is a broad grant of authority to the General Assembly to enact laws

pertaining to the "general welfare" of employees. (Appx. 11). Despite this, the court of

appeals concluded that the term "general welfare" is "so broad and vague that it provides
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no ascertainable limit on the scope of the General Assembly's authority," and as such,

"some boundaries" must exist to limit the scope of the term "general welfare." (Appx.

12-13). These boundaries, the court of appeals stated, are based upon the preamble of the

Ohio Constitution, and require that "[w]hile Article II, Section 34 explicitly authorizes

legislation for the general welfare of employees, legislation adopted under it must also

either secure the blessings of freedom to citizens of Ohio or further the `general welfare'

of the state." (Appx. 13-14). Further, the court of appeals stated, legislation validly

enacted under Article II, Section 34 must address "significant social issues impacting the

public at large," be a part of a "comprehensive legislative scheme," and apply to more

than a "relatively small segment of the population." (Appx. 16).

Analyzing R.C. 9.481 under the new requirements imported into Article II,

Section 34, the court of appeals concluded that R.C. 9.481 had not been validly enacted,

as R.C. 9.481 "does not address any significant social issues impacting the public at

large; it is not part of a comprehensive legislative scheme, but deals with a single issue;

and it applies to a relatively small segment of the populations..." (Appx. 16). Further,

the appeals court stated that R.C. 9.481 did not pertain to the protection or regulation of

an existing right, as the employees that were subject to the residency requirement

"surrendered any `right' that they once had...when they agreed to become employees of

the city..." (Appx. 16-17).

Having determined that R.C. 9.481 was not validly enacted under Article II,

Section 34, the court of appeals turrted to whether the City's residency requirement

superseded R.C. 9.481 under the City's home rule authority. (Appx. 18). Applying the

home rule test set forth in Canton v. State (2002), 95 Ohio St.3d 149, 766 N.E.2d 963, the
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court of appeals determined that R.C. 9.481 was not a "general law," and therefore, did

not supersede the City's authority under the home rule amendment. (Appx. 19-20). The

court of appeals then concluded that R.C. 9.481 violated the City's home rule authority to

enact local employee residency requirements under Article XVIII, Section 3 of the Ohio

Constitution. (Appx. 20).

On February 25, 2008, the Unions filed their notice of appeal to the Supreme

Court of Ohio. (Appx. 1). On May 7, 2008, the Supreme Court granted jurisdiction to

hear the case and accepted the appeal.

ARGUMENT

Proposition of Law No. 1:

The General Assembly's authority to enact legislation
pursuant to Article II, Section 34 of the Ohio Constitution is
not limited by "societal notions of common welfare."

It is well-established that legislative enactments enjoy a presumption of

constitutionality and validity. Adamsky v. Buclceye Local School Dist. (1995), 73 Ohio

St.3d 360, 361, 653 N.E.2d 212, 213-214. A statute that is subject to challenge will not

be invalidated unless the challenging party proves that the stahite is unconstitutional

beyond a reasonable doubt. State v. Anderson (1991), 57 Ohio St.3d 168, 171, 566

N.E.2d 1224, 1226-1227; see also State ex rel. Dickrnan v. Defenbacher (1955), 164 Ohio

St. 142, 128 N.E.2d 59, ¶ 1 of the syllabus. In reviewing the validity of a statute, the

reviewing court is to afford the challenged statute every possible presumption in favor of

the validity. State ex rel. Dickman, 164 Ohio St. at 154, 566 N.E.2d at 67.

In reviewing the constitutionality of R.C. 9.481, as enacted by the General

Assembly under Article lI, Section 34 of the Ohio Constitution, the court of appeals
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failed to provide R.C. 9.481 any presumption of validity. To the contrary, through what

can only be described as "judicial activism," the court of appeals disregarded the clear

and unainbiguous language of Article II, Section 34; ignored Supreme Court precedent

concerning the appropriate interpretation of Article II, Section 34; and imported its own

limitation on the legislative authority of the General Assembly under Article II, Section

34, solely for the purpose of evaluating the constitutionality of R.C. 9.481. The court of

appeals afforded R.C. 9.481 every possible presumptimz against its validity, with the

court of appeals' imported limitation on the General Assembly's authority undcr Article

rI, Section 34 being the prime example.

Article II, Section 34 of the Ohio Constitution states:

Laws may be passed fixing and regulating the hours of labor, establishing

a minimum wage, and providing for the comfort, health, safety and
general welfare of all employees; and no other provision of the
constitution shall impair or limit this power. (Emphasis added).

The Supreme Court has held that Article II, Section 34 states in "`clear, certain

and unambiguous language' that no other provision of the Constitution may impair the

legislature's power under Section 34." Rocky River IV, 43 Ohio St.3d at 13, 539 N.F..2d

at 114; see also American Assn. of Univ. Professors v. Central State Univ. (1999), 87

Ohio St.3d 55, 61, 717 N.E.2d 286, 292; State ex rel. Bd. of Trustees of Police and

Firemen's Pension Fund v. Bd. of Trustees of Police Relief and Pension Fund (1967), 12

Ohio St.2d 105, 107, 233 N.E.2d 135, 137.

In Rocky River IV, this Court upheld the constitutionality of certain provisions of

the Ohio Public Employees Collective Bargaining Act (specifically R.C. 4117.14), which

permit a third-party neutral to issue a final and binding award in collective bargaining

disputes. In that case, the employer argued that R.C. 4117.14(I) was unconstitutional
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because it would allegedly deny municipalities the power to detennine their employees'

compensation, a power of local-government protected by the home rule amendment. The

employer further argued that the binding arbitration provisions of R.C. 4117.14 were not

validly enacted under Article II, Section 34, as Article II, Section 34 was intended to

apply only to matters involving minimum wage. The Court rejected both argumettts

based upon the clear and unambiguous terms of Article II, Section 34:

If the framers of our Constitution had intended this section to apply
only to minimum wage, almost half of the forty-one words
contained in this section must be regarded as mere
surplusage...Are we to believe, as appellant apparently does, that
these words were not intended to have meaning? To ask the

question is to answer it.

The same may be said of the final phrase of Section 34, which
states that "* * * no other provision of the constitution shall impair
or limit" the General Assembly's power to pass laws concetning
the welfare of employees...Section 34 could not be clearer or niore
unequivocal. Appellant's contention, that Section 34 does not mean
what it so obviously says, is indefensible. This is especially true
when one considers that this court has already held that Section 34
contains "clear, certain and unambiguous language" providing that
"no other provision of the Constitution may impair the intent,
purpose and provisions" of Section 34, iticluding the home-rule

amendment.

Rocky River IV, 43 Ohio St.3d at 16, 539 N.E.2d at 116 (citing Pension Fund, supra.).

Nearly a decade later, in Central State, the Supreme Court would again affirm

that Article II, Section 34 is to be interpreted as a broad grant of legislative authority to

the General Assembly, not a limitation on its power to enact legislation. Central State,

87 Ohio St.3d at 61, 717 N.E.2d at 292. In Central State, the American Association of

University Professors ("AAUP") urged the Supreme Coutt to hold that R.C. 3345.45 was

unconstitutional under Article II, Section 34 on the basis that it burdened employees, and
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that only laws benefiting employees may be enacted under Article 11, Section 34.2 The

Supreme Court rejected the limitation urged by the appellant, citing Rocky River IV. As

in its decision in Rocky River IV, the Supreme Court cited its intetpretation of the clear

and unainbiguous language of Article II, Section 34 as the basis for rejecting limiting the

General Assembly's authority beyond the language of Article II, Section 34 itself.

Central State, 87 Ohio St.3d at 61, 717 N.E.2d at 292. In further support, the Supreme

Court cited several statutes that would be considered unconstitutional under AAUP's

urged limitation of Article II, Section 34, pointing out that the listed statutes were not

enacted solely for the benefit of employees, but were nonetheless within the General

Assembly's constitutional authority to enact. Id. As the Supreme Court stated,

legislation enacted pursuant to Article II, Section 34 "must be upheld unless it constitutes

a plain affront to a specific provision of the Constitution." Id.

In this case, the court of appeals held that R.C. 9.481 is unconstitutional on the

basis that it was not validly enacted by the General Assembly under Artiele II, Section

34. According to the court of appeals, the General Assembly's authority to enact

legislation for the general welfare of employees is limited to legislation that "must also

either secure the blessings of freedom to citizens of Ohio or further the `general welfare'

of the state." (Appx. 13). R.C. 9.481, the court of appeals determined, is not "employee

`general welfare' legislation, and as such, was not validly enacted under Article II,

Section 34. This interpretation of Article II, Section 34 by the court of appeals is

contrary to the clear and unambiguous language of Article II, Section 34 that "[1]aws may

2 R.C. 3345.45 required state universities to "develop standards for instructional
workloads for full-time and part-time faculty in keeping with the universities'
missions..."
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be passed...providing for the comfort, health, safety and general welfare of all

employees; and no other provision of the constitution shall impair or limit this power."

Further, the court of appeals' interpretation of Article II, Section 34 is in conflict with the

Supreme Court's decisions in Roclcy River IV and Central State, which state that Article

II, Section 34 must be interpreted as a broad grant of aidhority to the General Assembly

to enact legislation and that legislation enacted pursuant to Article II, Section 34 must be

upheld unless it constitutes "a plain affront to a specific provision of the Constitution."

Rocky River IV, supra.; Central State, supra.

In support of importing its "common welfare" limitation upon the General

Assenibly's legislative authority under Article II, Section 34, the court of appeals cited

the preamble of the Ohio Constitution ("We, the people of the State of Ohio, grateful to

Almighty God for our freedom, to secure its blessings and promote our common welfare,

do establish this Constitution...") and its decision in Porter v. City of Oberlin (1964), 3

Ohio App.2d 158, 164, in which the Ninth District stated, "It here appears that the

Constitution was established to secure the blessings of freedom, and to promote the

common welfare." See also Palmer v. Tingle (1896), 55 Ohio St. 423, 440, 45 N.E. 313,

314 ("[I]t must be presumed that the taws to be passed by the general assembly under the

powers conferred by [the Ohio Constitution] are to be such as shall secure the blessings

of freedom, and promote our common welfare."). However, in Porter (and Palmer), the

legislative authority.of the General Assembly under Ai-ticle II, Section 34 was not at

issue. Porter involved an action by a resident of the city of Oberlin challenging a

housiug ordinance on the basis that is interfered with his property rights under Article I,
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Section 19 of the Ohio Constitution, and is inapplicable to any interpretation of Article 11,

Section 34.

As to the court of appeals' application of the preamble to Article II, Section 34,

the Supreme Court has never held that the General Assembly's authority under Articlc II,

Section 34 is limited by societal notions of common welfare. Indeed, the court of

appeals' reliance upon the preamble to limit the authority of the General Assembly under

Article II, Section 34 is in conflict with the express terms of Article iI, Section 34, and

therefore, is misplaced. The supremacy clause of Article II, Section 34 is clear and

unambiguons: no other provision of the constitution shall impair or limit the General

Assembly's authority to enact legislation that provides for the comfort, health, safety and

general welfare of ernployees. Thus, the only limitation upon the General Assembly's

authority to enact legislation under Article II, Section 34 is the language found therein.

By Article II, Section 34's own terms, the preamble cannot be inteipreted to limit or

impair the General Assembly's authority to enact legislation there under. The court of

appeals' inteipretation of Article Il, Section 34 incorrectly ignored these express terms

and Supreme Court precedent enforcing Article II, Section 34's express terms.

As the court of appeals acknowledged, "the [Supreme] Court has not explicitly

articulated a limitation on the General Assembly's authority under Article II Section 34

to enact legislation for the `general welfare' of employees." (Appx. 14). Nevertheless,

the court of appeals reasoned that importing its limitation into Article II, Section 34 was

petmissible because the Supreme Court had not yet been compelled to import the

limitation in previous cases such as Rocky River IV, Central State, and Pension Fund.

The court of appeals' presumption that the Supreme Court would import a "common
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welfare" liniitation upon the General Assembly's authority under Article II, Section 34 is

at odds with the express and repeated pronouncements of the Supreme Court in those

cases. Pension Fund, 12 Ohio St.2d at 107, 233 N.E.2d at 137 ("It appears in clear,

certain and unambiguous language that no other provision of the Constitution may impair

the intent, purpose and provisions of [Article II, Section 34]."); Rocky River IV, 43 Ohio

St.3d at 13, 539 N.E.2d at 114 ("[Article II, Section 34] constitutes a broad grant of

authority to the legislature to provide for the welfare of all working persons, including

local safety forces...The provision expressly states in `clear, certain and unambiguous

language' that no other provision of the Constitution may impair the legislature's power

under Section 34...This prohibition, of course, includes the `home rule' provision...");

Central State, 87 Ohio St.3d at 61, 717 N.E.2d at 292 ("This court has repeatedly

interpreted Section 34, Article II as a broad grant of authority to the General Assembly,

not as a limitation on its power to enact legislation.").

In attempting to reconcile the Supreme Court's decisions in Roclcy River IV,

Pension Fund, and Central State with its imported limitation on the General Assembly's

authority, the court of appeals stated that those decisions involved "employee `general

welfare' legislation," whereas R.C. 9.481 does not. Thus, the court of appeals reasoned,

the imported limitation is necessary in the instant case to prevent the General Assembly

from enacting non-"general welfare" legislation. However, the court of appeals'

determination that R.C. 9.481 is not "employee `general welfare' legislation" is based

upon subjective opinion and should not be used as a pretext for restricting the General

Assembly's proper authority.
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Indeed, the court of appeals' perception that a limitation is necessary does not in

itself warrant amending the clear and unambiguous terms of Article II, Section 34. Under

separation of powers, courts are to interpret the provisions of the Ohio Constitution based

upon its express tenns, existing constitutional precedent and other principles of statutory

construction. The court of appeals does not have the authority to rewrite the provisions

of the Ohio Constitution under the guise of interpretation. Even if out of a perceived

"necessity," importing a"societal notions of common welfare" limitation into Article II,

Section 34 is not within the authority of the couit of appeals.

That being said, the court of appeals' assertion that it must import a limitation on

the General Assembly's authority because the "general welfare" language of Article II,

Section 34 provides the General Assembly authority with "no ascertainable limit" is

inaccurate. The clear and unambiguous language of Article II, Section 34 limits the

General Assembly's authority to enacting legislation that provides for the "comfort,

health, safety and general welfare of all employees." This language of Article II, Section

34 has thus far served sufficient in guiding the Supreme Court in determining the validity

of legislation enacted under Article II, Section 34. This Court has both upheld and

invalidated legislation enacted under Article II, Section 34 in accordance with its express

terms. See e.g. Brady v. Safety-Kleen Corp. (1991), 61 Ohio St.3d 624, 576 N.E. 2d 722

(Supreme Court held statute enacted under Art. rI, See. 34 that removed employees'

rights to remedy under common law in an intentional tort action was unconstitutional as it

did not further the comfort, health, safety and general welfare of all employees); Johnson

v. BP Chemicals, Inc. (1999), 85 Ohio St.3d 298, 707 N.E.2d 1107 (Supreme Court held

statute enacted under Art. II, See. 34 that provided immunity to employers from civil
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liability for employee injuries caused by intentional tortuous conduct was

unconstitutional as it did not further the comfort, health, safety and general welfare of all

employees). The court of appeals' conclusion that an imported limitation on the General

Assembly's authority is necessary because no limitation currently exists is incorrect and

ignores theexisting express terms of Article II, Section 34.

Moreover, the court of appeals' rationale that the General Assembly's authority

under Article 11, Section 34 must be limited so legislation is not enacted that "furtlier[s]

the interests of a few employees, yet harm[s] the welfare of the public at large" is

unsubstantiated. The court of appeals does not indicate the circumstances under which

legislation that benefits employees across Ohio would constitute hann to the public's

welfare; yet, it reasons that a limitation must be imported into the Constitution on this

basis. However, under this limitation, is R.C. 742.26 now unconstitutional because it

furthered the interest of police officers and firefighters through the creation of a statewide

relief and pension fund for police and firefighters? Is R.C. 4115.03 through 4115.15 now

unconstitutional because it set a prevailing wage for private construction employees and

potentially raised the costs of public construction projects? Is R.C. 4117.14 now

unconstitutional because it furthered the collective bargaining rights of Ohio's safety

forces? The Court has previously held that these enactments are constitutional under

Article II, Section 34. Pension Fund, supra.; State ex rel. Evans v. Moore (1982), 69

Ohio St.2d 88, 431 N.E.2d 311; Rocky River IV, supra. The court of appeals' new

limitation on the General Assembly's authority suggests otherwise. All of these

enactments, R.C. 742.26, R.C. 4115.03 through 4115.15, R.C. 4117.14, enhanced the

economic well-being of segments of Ohio employees at the expense of State and/or local
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govemments. If the court of appeals' rationale were to stand, all of these employce

economic improvement efforts of the General Assembly are arguably now subject to

constitutional review.

The court of appeals' holding that Article II, Section 34 limits the General

Assembly's authority to enact legislation that serves the general welfare of employees

and "furthers the `general welfare' of the state" is contrary to the express language of

Article rI, Section 34 of the Ohio Constitution and the Supreme Court's well-established

precedent. The limitation the court of appeals has applied to Article II, Section 34 is

based not upon law, but upon subjective opinions of whether R.C. 9.481 is for the

"general welfare" of employees. Adding teruis to the express provisions of the Ohio

Constitution is not within the authority of the court of appeals. Further, permitting the

court of appeals' limitation to stand will pose a significant threat not only to existing

legislation enacted under Article II, Section 34, but future attempts by the General

Assembly to enact legislation for the improvement of employees' lives. Therefore, the

Supreme Court must reverse the court of appeals' decision and hold that the General

Assembly's authority to enact legislation under Article II, Section 34 of the Ohio

Constitution is not limited by "societal notions of cotnmon welfare," and that R.C. 9.481

was validly enacted under Article II, Section 34 for the comfort, health, safety and

general welfare of employees.
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Proposition of Law No. 2:

R.C. 9.481 is constitutional as it was enacted under Article II,
Section 34 for the general welfare of public employees.

In addition to deeming R.C. 9.481 unconstitutional for allegedly failing to satisfy

the requirement that it concurrently serves "societal notions of common welfare," the

court of appeals also stated that R.C. 9.481 was unconstitutional and not enacted for the

"general welfare" of employees because unlike prior "general welfare" legislation before

the Supreme Court, R.C. 9.481 "does not address any significant social issues impacting

the public at large; it is not part of any comprehensive legislative scheme, but deals with

a single issue; and it applies to a relatively small segment of the population." (Appx. 16).

In so holding, the court of appeals acknowledged that no sucli limitations have

been established by the Supreme Court in examining the constitutionality of lcgislation

under Article II, Section 34. Nevertheless, the court of appeals asserted that these

elements for detennining whether legislation has been lawfully enacted for the "general

welfare" of employees could be gleaned from the Supreme Court's decisions in Rocky

River IV, Pension Fund, and Central State. The court of appeals is incorrect. A review

of the elements of "general welfare" legislation promulgated by the court of appeals

demonstrates that they lack sufficient judicial support and that the elements have been

created in order to support the court of appeals' pre-conceived determination that R.C.

9.481 is invalid. For these reasons, as well as the incredible threat the court of appeals'

decision poses to prior and future legislation enacted under Ai-ticle II, Section 34, the

court of appeals' determination that R.C. 9.481 was not validly enacted under Article II,

Section 34 should be overtumed.

16



In this case, the court of appeals determined that there were certain alleged

commonalities between the statutes at issue in Rocky River IV, Pension Fund, and

Central State that represent the minimum requirements for legislation to constitute

legislation for the "general welfare" of entployees. These "minimum requircments"-the

elements promulgated by the court of appeals and then used to distinguish R.C. 9.481-

are without judicial support and must be rejected for multiple reasons.

The elements promulgated by the court of appeals are in direct conflict with the

express terms of Article II, Section 34 and the repeated statements of the Supreme Court

in Rocky River IV, Pension Fund, and Central State that Article II, Section 34 is a broad

grant of legislative authority to the General Assembly. Pension Fund, 12 Ohio St.2d at

107, 233 N.E.2d at 137; Rocky River IV, 43 Ohio St.3d at 13, 539 N.E.2d at 114; Central

State, 87 Ohio St.3d at 61, 717 N.E.2d at 292. It is impossible to reconcile the

qualifications for "general welfare" legislation set by the court of appeals with the

repeated pronouncements of the Supreme Court that Article II, Section 34 should not he

interpreted in a manner that limits the General Assembly's authority to enact legislation.

The elements promulgated by the court of appeals to distinguish R.C. 9.481 are a severe

departure from the Supreme Court's interpretation of Article II, Section 34 for decades.

Years of precedent should not be overtutned for the purpose of invalidating a single piece

of legislation.

In addition to the conflict with established precedent, the cornt of appeals'

elements also fail because the elements are based upon mischaracterizations of the

legislative enactments before the Court in Rocky River IV, Pension Fund, and Central

State. One of the elements asserted by the court of appeals is that "general welfare"
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legislation be a part of a "comprehensive legislative scheme." In support, the court of

appeals characterizes Roclry River IV as involving the constitutionality of "the entire

Chapter 4117 of the Ohio Revised Code." However, the constitutionality of the entire

Ohio Public Employees Collective Bargaining Act was not in dispute, only the binding

arbitration provision of R.C. 4117.14(I). Rociry River IV, 43 Ohio St.3d at 10-11, 539

N.E.2d at 111-112. Similarly, there was no "comprehensive legislation scheme"

involved in Central State. In Central State, the AAUP contested the constitutionality of

the requirement of R.C. 3345.45 that public universities develop standards for professors'

instructional workloads; there was no challenge to R.C. Chapter 3345. In fact, thcre is

nothing in Roclry River IV, Pension Fund, or Central State that suggests or supports the

court of appeals' conclusion that a "comprehensive legislative scheme" constitutes

legislation enacted for the "general welfare" of employees.

Likewise, there is a dearth of any support for the court of appeal's proposition that

"general welfare" legislation must "pertain to the protection or regulation of any existing

right." Contrary to the court of appeals' characterization, the legislation at issue in Roclry

River IV and Central State did not protect or regulate an "existing right." The legislation

in Rocky River IV created the requirement that the public employer adhere to the terms of

the arbitration award issued to resolve its collective bargaining dispute with certain non-

striking public employees. The legislation in Central State established instructional

workload standards for professors. No existing rights were protected or regulated. To

the contrary, new legal obligations were imposed upon the employers and einployees in

those cases.
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The lack ofjudicial support for the court of appeals' newly promulgated elements

is indicia of the result-driven rationale employed by the court of appeals to conclude that

R.C. 9.481 is distinguishable from prior legislation enacted and upheld under Article II,

Section 34. More compelling indicia of this result-driven rationale, however, is found in

the court of appeals' inability to distinguish R.C. 9.481 from prior legislation, despite the

newly promulgated elements for "general welfare" legislation.

In its decision, the couit of appeals asserted that unlike thie legislation in Rocky

River IV, Pension Fund, or Central State, R.C. 9.481 "applies to a relatively small

segment of the population," and is therefore not "general welfare" legislation. Yet, R.C.

9.481 is broader in scope than any of the legislation at issue in Rocky River IV, Pension

Fund, or Central State. Rocky River IV pertained to non-striking public cmployees

represented by a union and certified by SERB; Pension Fund pertained to retired police

officers and firefighters; and Central State pertained to public university professors. R.C.

9.481 pertains to all full-time public employees. Undoubtedly, the size of the populatiori

R.C. 9.481 applies to is a significantly larger segment of the state's population than the

legislation in the above-described cases. Yet, the court of appeals opted to characterize

R.C. 9.481 as having a narrow scope in order to distinguish it from prior legislation

upheld under Article II, Section 34.

Similarly, the court of appeals failed to adequately distinguish R.C. 9.481 from

prior legislation even under its most subjective element for "general welfare"

legislation-that the legislation address "significant social issues impacting the public at

large." According to the court of appeals, R.C. 9.481 did not constitute "general welfare"

legislation because it did not address a "significant social issue" similar to the legislation
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before the Court in Rocky River IV, Pension Fund, and Central State. Yet, the court of

appeals did not articulate what "significant social issue" was addressed by R.C.

4117.14(I), R.C. 3345.45, or R.C. 742.26, nor did it explain how the "social value" of

these statutes was greater than that of R.C. 9.481. Indeed, the court of appeals gave no

weight to the significant value of R.C. 9.481 to the hundreds of thousands of public

employees throughout the state that currently forego the need to move out of their cities'

limits in order to keep their jobs.

As succinctly put by Judge Slaby in his dissent of the court of appeals' opinion,

"[T]he majority's distinction between this case and other cases arising under Article II

Section 34 [is] unpersuasive." (Appx. 22). Even more troubling, however, is the impact

the court of appeals' decision could potentially have on Article II, Section 34 legislation

(existing and future) if permitted to stand. The inherent subjective nature of the court of

appeals' requirement that "general welfare" legislation "address a significant social

issue" allows a tribunal to determine the constitutionality of a legislation enactment based

upon that tribunal's own personal beliefs as to what constitutes a "significant social

issue." The court of appeals' decision does not provide any guidance as how a court

would assess a certain value of "social significance" to legislation, or what type of

legislation is entitled to the heightened "social significance" necessary to make the

legislation constitutional. The only guidance provided by the court of appeals is that R.C.

9.481 does not qualify for this esteemed status. This "guidance," however, illustrates

only the deficiency of the "significant social issue" requirement.

Prior to its enactment, R.C. 9.481 was debated for months within the General

Assembly. Hearings and committee meetings were held to hear testimony aud arguments
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from employees and employers across the State concerning R.C. 9.481. After months of

debate and crafting of R.C. 9.481 in consideration of the testimony and arguments

presented, the House, the Senate, and the Governor all passed R.C. 9.481 for the general

welfare of public employees in Ohio. Yet, in one fell-swoop, the court of appeals undid

the General Assembly's efforts, overtook R.C. 9.481's presumption of validity, and

deemed it unconstitutional on the basis that R.C. 9.481's "societal value" was

insufficient.

The court of appeals' assessment of R.C. 9.481 flies in the face of the work and

the role of the General Assembly, not to mention the thousands of public employees that

advocated for the enactment of the legislation. The court of appeals' decision illustrates

the incredible extent to which the court of appeals' newly promulgated elements for

"general welfare" legislation undermine the General Assembly's legislative authority

under R.C. 9.481. Moreover, the court of appeals' rationale for determining R.C. 9.481

did not address a "significant social issue" is devoid of judicial suppoit and poses a

significant threat to existing and future legislation enacted pursuant to Article II, Section

34.

The court of appeals opined that R.C. 9.481 failed to address a "significant social

issue," because it sought to "reinstate a`right' that the employees voluntarily

surrendered." According to the court of appeals, the right to choose were to live was

"voluntarily surrendered" when the public employees accepted employment. The idea

that the legitiinacy of a law improving conditions of employment is undermined by an

employee "voluntarily surrendering" to the pre-existing conditions is contrary to the

inherent purpose of Article II, Section 34. Certainly, construction workers hired on a

21



public works project at a certain wage prior to enactment of R.C. 4115.03 through

4115.15 did not "voluntarily surrender" their right to a prevailing wage, just as safety

forces negotiating with their employer prior to the enactment of R.C. 4117.14 did not

"voluntarily surrender" their right to have the contract dispute resolved by an arbitrator.

Indced, an employee cannot "voluntarily surrender" a right that has not previously been

enforced through legislation. Yet, under the court of appeals' rationale, the

constitutionality of legislation aimed at improving the employee's general welfare would

be significantly undermined by virtue of the employee acceding to the pre-existing

conditions at issue. What legislation enacted to improve the general welfare of

employees could possibly overcome this burden? None. Hence, the dire need for the

Supreme Court to reverse the court of appeals' decision in this case.

For similar reasons, the Supreme Court should likewise reject the rationale of the

Third District, Sixth District, and Eighth District Courts of Appeals in holding R.C. 9.481

was not validly enacted under Article II, Section 34. See City of Lima v. State of Ohio

(3rd Dist., Dec. 3, 2007), 2007-Ohio-6419, 2007 WL 4248278 (Appx. 64); City of Toledo

and City of Oregon v. State of Ohio (6th Dist., Apr. 25, 2008), 2008-Ohio-1957, 2008

WL 1837256 (Appx. 86); City of Cleveland v. State of Ohio, et al. (8th Dist., June 2,

2008), 2008-Ohio-2655, 2008 WL 2252542 (Appx. 37).

In Lima, Toledo, and Cleveland, the courts of appeals stated that Article II,

Section 34 should be interpreted to limit the General Assembly's authority to enact

legislation that pertains to "work environment conditions" or "employee economic

welfare," and that R.C. 9.481 was not validly enacted under Article II, Section 34

because it was allegedly not related to "work environment conditions" or "employee
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economic welfare." Similar to the Ninth District's opinion, the courts of appeals'

decisions in Lima, Toledo, and Cleveland restrict the authority of the General Assembly

to enact legislation under Article II, Scction 34 out of a perceived need to do so. Further,

similar to the Ninth District, these three courts of appeals restricted the General

Assembly's authority by promulgated a test for determining if legislation is "general

welfare" legislation validly enacted under Article II, Section 34 (i.e., legislation must

relate to "work environment conditions" or "employee economic welfare"). Like the

Ninth District's opinion, the Lima, Toledo, and Cleveland decisions are in direct conflict

with the clear and unambiguous terms of Article II, Section 34, and Supreme Court's

repeated pronouncements in Rocky River IV, Pension Fund, and Central Stcite that Article

II, Section 34 is a broad grant of legislative authority.

Furtheimore, like the Ninth District's "for the common welfare" requirement, the

constitutional prerequisites espoused by the courts of appeals in Lima, Toledo, and

Cleveland are contrary to existing employment-related legislation that were validly

enacted under Articlc II, Section 34 and do not have a "nexus" to "work cnvironment

conditions" or "employee economic welfare." See Central State, 87 Ohio St.3d at 61,

717 N.E.2d at 292; City of Dayton v. State of Ohio, et al. (2nd Dist,, May 30, 2008),

2008-Ohio-2589, 2008 WL 2222716 (Appx. 46).

As indicated above, in Central State the Supreme Court rejected the appellant's

suggested limitation on the General Assembly's legislative authority, in part, on the basis

that the General Assembly has routinely enacted legislation that could not be reconciled

with the appellant's interpretation of Article II, Section 34 (i.e., that the General

Assembly's authority to enact legislation under Article II, Section 34 was limited to
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legislation that benefited employees). Central State, 87 Ohio St.3d at 61, 717 N.E.2d at

292. The Supreme Court cited the statutes it refeired to: R.C. 102.03 limits the gifts

public employees may receive; R.C. 124.57 limits classified employees' solicitation of

political contributions; R.C. 3301.32 and R.C. 2151.86 require employees of Head Start

agencies and out-of-home child care employees to submit to criminal background checks;

and R.C. 3701.249 states that an employee who contracts AIDS from a fellow employee

has no cause of action for negligence against his employer. Id. All statutes were

considered by the Court "legislation that the General Assembly has the constitutional

authority to enact," despite the appellants' urged limitation. Id.

Just as the Supreme Court in Central State rejected AAUP's argument that only

legislation that benefits employees may be enacted under Article II, Section 34, the

Supreme Court should now likewise reject the courts of appeals' pronouncement that

only legislation that has a "nexus" to "work environment conditions" or "employee

economic welfare" is constitutional under Article II, Section 34. There is no "nexus"

between work environment conditions or employee economic welfare and the

requirement of R.C. 3301.32 and R.C. 2151.86 that certain child care employees submit

to criminal record checks, nor is there any such "nexus" to R.C. 3701.249 prohibiting an

employee from suing his employer for negligence after contracting AIDS from a fellow

employee. Indeed, these statutes are at odds with improving "work environment

conditions" and "employee economic welfare." Yet, these statutes were enacted by the

General Assembly pursuant to Article II, Section 34, and were recognized by the

Supreme Court as constitutional.
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In the Second District Court of Appeals' recent decision upholding the

constitutionality of RC. 9.481, City of Dayton v. State of Ohio, et al (2nd Dist., May 30,

2008), 2008-Ohio-2589, 2008 WL 2222716, the Second District acknowledged the

conflict between the Supreme Couit's decision in Central State and the courts of appeals'

decisions in Lima, Toledo, and Cleveland, stating:

Some of the status mentioned by the Ohio Supreme Court bear no
more "nexus" to the conditions of the "work environnient" than the
residency provisions in R.C. 9.481. Lima, 2007-Ohio-6419, at ¶
18. For example, R.C. 102.03 places restrictions on the outside
employment of various public employees for as long as twenty-
four months after they leave public service. Likewise, granting
immunity to employers for negligent transmission of the AIDS
virus by fellow employees does not bear a significant nexus to the
work environment itself. Nonetheless, the legislature's power to
routinely enact these measures under Section 34 has been upheld.
Central State Univ., 87 Ohio St.3d at 61. The fact that the
legislative ends do not bear a "nexus" to the conditions of the
working environment does not mean that the legislature's goals in
enacting these statutes is irrelevant. However, contrary to the
Third District's conclusion, this does mean that Section 34 is not
limited solely to legislation that bears a nexus to the conditiotis of
the working environment as opposed to the status of being an
"employee" - which attaches at hiring and sheds at firing. Lima,
2007-Ohio-6419, at 1[ 28.

Dayton, 2008-Ohio-2589, at ¶ 64.

Besides being clearly contrary to existing law, manipulating the scope of Article

II, Section 34 merely in order to strike down R.C. 9.481 will result in a multitude of

unintended consequences. The Ninth District's decision and the decisions in Lima,

Toledo, and Cleveland muddy the previously clear scope of the General Assembly's

legislative authority under Article II, Section 34 and invite an avalanche of lawsuits

challenging the constitutionality of statutes on the basis that they are not "for the common

welfare," or are not related to "working enviromnent conditions." The residency

25



requirement prohibition of R.C. 9.481 is no different than prior legislation enacted and

recognized by the Court as constitutional under Article II, Section 34. The Ninth, Eighth,

Third, and Sixth District courts of appeals attempts to somehow distinguish R.C. 9.481

from prior legislation have fallen short, instead resulting in legal authority that constitutes

a severe departure from the Supreme Court's previous precedent and brings into question

the constitutionality of a wide array of existing and future legislation. Accordingly, the

court of appeals' decision must be overtumed and R.C. 9.481 upheld as a valid and

constitutional enactment rmder Article II, Section 34 of the Ohio Constitution.

CONCLUSION

Through its enactment of R.C. 9.481, the General Assembly has determined that it

is in the general welfare of public employees to be able to choose where to live, frec of

employment conditions to the contrary. R.C. 9.481 carries with it the presumption of

validity and constitutionality, and is comparable to previous legislation that has been

enacted and upheld pursuant to Article II, Section 34. In its decision, the court of appeals

failed to distinguish R.C. 9.481 from prior legislation upheld by the Supreme Court under

Article 11, Section 34. Further, the elements promulgated by the court of appcals to

define what is "general welfare" legislation under Article Il, Section 34 are not only in

conflict with established Supreme Court precedent, but are also indicia of the judicial

activism exercised by the court of appeals in finding R.C. 9.481 invalid and, if pennitted

to stand, pose a significant threat to existing and future legislation enacted under Article

II, Section 34.

Therefore, in order to uphold the clear and unambiguous terms of Article II,

Section 34 and protect the General Assembly's authority to enact legislation for the
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comfort, health, safety and general welfare of employees, the court of appeals' decision

that R.C. 9.481 is unconstitutional must be overtumed.
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Association, IAFF Local 330, et al., as well as Paul Hlynsky, personally and on behalf of

FOP, Akron Ludge No. 7 and Phil Gauer, personally and on behalf of IAFF Local 330,

hereby give notice of appeal to the Supreme Court of Ohio from the judgnient of the

Summit County Court of Appeals, Ninth Appellate District, entered 'ut Court of Appeals

Case No. 23660 on January 9, 2008.

This case raises a substantial constitutional question and is one of public or great

geneml interest.

Respectfufly submitted,

FAULKNER, MUSKOVITZ & PHILL1Ps, LLP

Sus ah 154ukkovitz (0011457)
Robe M. Phillips (0033079)
Ryan J. Lemmerbrock (0076915)
820 West Superior Avenue, Ninth Floor
Cleveland, OH 44113-1800
Phone: (216) 781-3600
Fax: (216) 781-8839

COUNSEL FOR APPELLANTS,
FOP, AKRON LODGE NO. 7 AND AKRON
PIREFIGHTERS ASSN., IAFF LOCAL 330, et al.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing NOTICE OF APPEAL was served
via regular U.S. mail this 2L day of February, 2008, upon Deborah M. Forfia, Assistant
Director of Law, City of Akron, 161 South High Street, Suite 202, Akron, Ohio 44308-
1655, and Sharon A. Jennings, Esq., Assistant Attomey General, Constitutional Offices
Section, 30 East Broad Street, 17'h Floor, Columbus, Ohio 43215.
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STATE OF OHIO SUMM(T C, UNff A. No. 23660

CLERK UF C UATS
Appellees

v. APPEAL FROM JUDGMENT
ENTERED IN THE

CITY OF AKRON, et al. COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO

Appellants CASE No. CV 2006-05-2759

DECISION AND JOURNAL ENTRY

Dated: January 9,2008

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

DICKINSON, Judge.

Tn QUESTION

{11} This case presents one of the classic legal questions: who gets to

decide? In this case, the question is wtio gets to decide whether people unwilling

to live in the City of Akron should be employed by the city, the citizens of Akron

or menibers of the Ohio General Assembly.

{12} For the past few decades, under amendments to its charter that were

adopted by its citizens, Akron has required its employees to live in the city.

Currently, Akron requires people it hires ittto classified positions to agree to
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DECISION AND JOURNAL ENTRY

Dated: January 9, 2008

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

DICKINSON, Judge.

THE QUESTION

{¶1} This case presents one of the classic legal questions: who gets to

decide? In this case, the question is who gets to decide whether people unwilling

to live in the City of Akron should be entployed by the city, the citizens of Akron

or members of the Ohio General Assembly.

{¶2} For the past few decades, under atnendments to its charter that were

adopted by its citizens, Akron has required its employees to live in the city.

Currently, Akron requires people it hires into classified positions to agree to
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become city residents within 12 months and to continue to live in the city for as

long as they are elnployed by the city. Section 9.48.1 of the Ohio Revised Code,

which became effective on May 1, 2006, prohibits political subdivisions from

requiring their employees to live within their boundaries.

(13} Because Section 9.48.1 conflicts with, and purportedly supersedes,

Akron's employee residency requirements, Akron cliallenged the statute's

constitutionality through a declaratory judgment action. TlJrough a separate

action, Akron police and firefighter unions sought a declaration that Section 9.48.1

is constitutional and that it supersedes the city's residency requirements. On

cross-motions for sutntnaryjudgment in this consolidated case, the trial court held

that Section 9.48.1 is constitutional and that it invalidates Akron's employee

residency requirements. This Court concludes that Section 9.48.1 of the Ohio

Revised Code is unconstitutional and, therefore, the trial couit erred in granting

summary judgment to the state and the unions and against the city of Akron.

BACKGROUND

{¶4} Section 9.48.1 of the Ohio Revised Code provides, in relevant part,

that "no political subdivision shall require any of its employees, as a condition of

employment, to reside in any specific area of the state." The statute exempts

unpaid volunteers, as well as part-tilne and temporary employees. Section 9.48.1

further authorizes political subdivisions lo require emergency response workers to

Court ofAppeals of Ohio, Ninlh Judicial District
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reside within the county or an adjacent county, if the political subdivision adopts a

local law or resolution to that effect through the filing of an initiative petition.

115} The city of Akron filed an action for declaratory judgment against

the state of Ohio, its governor, and its attorney general, seeking both a declaration

that Section 9.48.1 of the Ohio Revised Code is unconstitutional and an order

enjoining its enforcement. Akron specifically maintained that Section 9.48.1

infringes upon its right of self-govemment and that the statute was not enacted

pursuant to the General Assembly's authority under Article II Section 34 of the

Ohio Constitution to pass legislation "providing for the comfort, health, safety and

general welfare" of employees. Akron also sought a declaration that Section

9.48.1 is unconstitutional because it violates other provisions of the Ohio

Constitution.

{¶6} The Fraternal Order of Police, Akron Lodge No. 7, and the Akron

Firefighters Association, International Association of Firefighters Local 330, AFL-

CIO, filed a separate action for declaratory judgment against the citv, its mayor,

and the state of Ohio through its attorney general, seeking a declaration that the

Ohio General Assembly had enacted Section 9.48.1 pursuant to its authority under

Article II Section 34 of the Ohio Constitution. They sought further declaration

that Akron's employee residency requirements violate Section 9.48.1 and exceed

Akron's home rule authority and, therefore, are unenforceable.

Coun of Appeals of Ohio, Ninth Judicial District
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{917) 'The trial court consolidated the two cases and the parties eventually

filed cross-motions for summary judgment. The trial court determined that

Section 9.48.1 of the Ohio Revised Code is constitutional and that it prevails over

the city's employee residency requirements. It, therefore, granted sulnmary

judgment to the state and the unions and denied Alcron's motion for summary

judgment. The trial court concluded that the Ohio General Assembly enacted

Section 9.48.1 pursuant to its authority under Article II Section 34 of the Ohio

Constitution to pass laws providing for the "general welfare" of employees.

Because Article II Section 34 explicitly provides that "no other provision of the

constitution shall impair or limit this power[,]" the trial court further held that the

constitutional authority of the General Assembly to enact Section 9.48.1

supersedes the city's home rule authority to pass a local employee residency

requirement. Consequently, the trial court held that Section 9.48.1 invalidated the

city's employee residency requirement. The city has assigned four errors.

THIS COURT'S STANDARD OF REVIEW

(18) All of the city's assignments of error are challenges to the trial

court's granting of summary,judgment to the state and the unions and its denial of

summary judgment to the city. In reviewing a trial court's order ruling on a.

motion for suminary judgment, this Coru-t applies the same standard the trial court

was required to apply in the first instance: whetlier there are any genuine issues of

material fact and whether the Inoving party is entitled to judgment as a Inatter of

Court of Appeals of Ohio, Ninth ludicial Disiricl
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law. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App. 3d 826, 829 (1990).

There are no disputed material facts in this case. Rather, the issues presented are

legal questions.

GENERAL WELFARE

(¶9) By its first assignment of error, the city has argued that the trial court

incorrectly rejected its argument that, in adopting Section 9.48.1 of the Ohio

Revised Code, the General Assembly was not properly acting within the authority

granted it by Article 11 Section 34 of the Ohio Constitution. Article II Section 34

provides:

Laws may be passed fixing and regulating the hours of labor,
establishing a minimum wage, and providing for the comfort, health,
safety and general welfare of all employees; and no other provision
of the constitution shall impair or limit this power.

{110} The parties agree that the General Assembly's authority under

Article II Section 34 supersedes the city's home rule authority to pass local

legislation. Therefore, if this Court concludes that the General Assembly enac(ed

Section 9.48.1 pursuant to its authority under Article 11 Section 34 of the Ohio

Constitution, the state statute prevails and invalidates Akron's local residency

requirement.

{111} In Rocky River v. State Emp. Relations Bd., 39 Ohio St. 3d 196

(1988) ("Rocky River P'), the Ohio Supreme Court held that the legislative

authority under Article II Section 34 did not encompass laws pertaining to public

employee collective bargaining rights, but that it was limited to laws pertaining to

Coun of Appeals of Ohio, Ninth Judicial Diilrict
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employee wages and hours. On reconsideration, the Supreme Court reversed its

holding six months later and held that the General Assembly's authority under

Article [I Section 34 encompasses laws pertaining to the general welfare of

ctnployees. Rocky River v. State Emp. Relations Bd., 43 Ohio St. 3d 1 (1989)

("Rocky River IV").

{$12} In Rocky River IV, the Court's more expansive intei-pretation of the

General Assembly's authority under Article }I Section 34 focused on the language

"and providing for the comfort, health, safety and general welfare of all

employees." The Court applied a basic rule of construction that this phrase must

have been included for a reason, indicating a olear intention by the framers to

expand the General Assembly's authority under Article II Section 34 beyond wage

and hour legislation. Focusing in particular on the term "general welfare," the

majority in Rocky River IV held that the Olrio Public Employees Collective

Bargaining Act, set forth in Chapter 4117 of the Ohio Revised Code, was enacted

within the General Assembly's broad authority under Article 11 Section 34 of the

Ohio Constitution.

{$13} The majority in Rocky River IV explained that the General

Assembly's authority under Article II Section 34 is broad:

This provision constitutes a broad grant of authority to the
legislature to provide for the welfare of all working persons,
including local safety forces. The provision expressly states in
"clear, certain and unambiguous language" that no other provision
of the Constitution may impair the legislature's power under Section

Courl of Appunls of Ohio, Ninlh Judicial District
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34. This prohibition, of course, includes the "hoine rule" provision
contained in Section 3, Article XVIII.

Rocky River IV at 13 (internal citations omitted, emphasis in original). The Ohio

Supreme Court has continued to follow the Rocky River IV holding that Article II

Section 34 of the Ohio Constitution is a broad grant of authority to the General

Assembly to enact laws pertaining to the "general welfare" of employees. See,

e.g., American Assoc. of Univ. Professors v. Central State Univ., 87 Ohio St. 3d

55, 61 (1999).

{114} The focus of the parties' dispute is whether the legislative authority

to pass laws providing for the "general welfare" of employees under Article II

Section 34 includes authority to enact Section 9.48.1 of the Ohio Revised Code, a

law that prohibits Akron's existing employee residency requirelnent. As was

nnted above, Akron requires applicants for classified positions to agree that, if

they are hircd, they will become residents of Akron within 12 months and remain

Akron residents throughout their employment. No one is disputing that, prior to

the effective date of Section 9.48.1, Akron's employee residency requireinent was

valid and enforceable. The dispute is whether Akron's employee residency

requirement is now unenforceable due to the state's enactment of Section 9.48.1.

{115} It is the position of the state and the unions that the General

Assembly's constitutional authority under Alticle II Section 34 to pass laws

providing for the "general welfare" of employees encompasses the authority to

enact Section 9.48.1, which prohibits eJnployee residency requirements by

Court oPAppeals of Ohio, Ninih Judicial Disirici
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political subdivisions so that employees will have the freedom to choose where to

reside. Akron's position, on the other hand, is that the scope of the General

Assembly's authority to pass laws for the general welfare of employees under

Article II Section 34 is not without limits and does not extend to this legislation.

{916} The majority in Rocky River IV stressed that the language of Article

II Seclion 34 is clear and unequivocal and that "it is the duty of courts to enforce

the provision as written." See Rocky River IV, 43 Ohio St. 3d at 15. Nonetheless,

the focus of dispute in the Rocky River I and Rocky River IV was whether Article

11 Section 34 encompassed employment legislation beyond wages and hours. The

majority in Rocky River IV did not define "general welfare," for it concluded that

"the Public Employees' Collective Bargaining Act[] is indisputably concemed

with the `general welfare' of employees." Rocky River IV, 43 Ohio St. 3d at 13. It

is not so clear, however, whether the legislation at issue in this case pertains to the

"general welfare" of employees within the meaning of Article II Section 34.

{$17} It is a basic rule of construction that words should be given their

reasonable, ordinary meaning. In re Adoptiori of Huitzil, 29 Ohio App. 3d 222,

223 (1985). On its face, the term "general welfare" is so broad and vague that it

provides no ascertainable limit on the scope of the General Assembly's authority

under Article II Section 34. See The Legitimate Objectives of Zoning, 91 I-Iarvard

Law Review 1443, 1445 (1978). The nieaning of the tertn "general welfare" "is as
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incapable of specific definition as is the police power itself" 16A American

Jurisprudence 2d, Constitutional Law, Section 363.

{9118} This, however, does not mean that the phrase "general welfare" as

used in Article II Section 34 is without liinits. As vague and all-encompassing as

the term "general welfare" may appear to be, it cannot reasonably encompass

everything that arguably benefits some employees. Without some boundaries on

the scope of the term "general welfare," the General Assambly would feasibly

have the autlrority under Article II Section 34 to enact legislation that furthered the

interests of a few employees, yet harmed the welfare of the public at large.

Moreover, as Article 11 Section 34 explicitly provides that "no other provision of

the constitution shall impair or limit this power," the General Assembly's

authority under this provision would be virtually endless and could potentially

undermine the home rule authority of municipalities to make any etnployment

decisions.

{$19} While Article Il Section 34 explicitly authorizes legislatioo for the

general welfare of employees, legislation adopted under it must also either secure

the blessings of freedom to citizens of Ohio or further the "general welfare" of the

state. "All governinent power derives froin the people, but these grants of power

are limited." Akliil Reed Afnar, The Bill of Rights 123 (Yale lJniversity Press)

(1998). The scope of the power granted Ohio by its citizens is found in the

preamble of the Ohio Constitution:

Court of Appeals ofOhio, Ninth Judicial nisirict
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We, the people of the State of Ohio, grateful to Almighty God for
our freedotn, to secure its blessings and prornote our common
welfare, do establish this Constitution.

As this Court noted in Porter v. City of Oberlin, 3 Ohio App. 2d 158, 164 (1964),

the Ohio Constitution only authorizes laws that secure freedom for its citizens or

further their common welfare:

It here appears that the Constitution was established to secure the
blessings of freedoin, and to promote the common welfare. All laws
enacted pursuant thereto must be subject to such mandate.

{9120} In interpreting the General Assembly's broad authority under Article

II Section 34, the Ohio Supreme Court has recognized the societal notion of

"common welfare." Althougli the Court has not explicitly articulated a limitation

on the General Assetnbly's authority under Article II Section 34 to enact

legislation for the "general welfare" of employees, it has been unnecessary for it to

do so in the prior cases before it.

{921} The legislation at issue in Rocky River IV, the Ohio Public

Employees Collective Bargaining Act, encompassed the entire Chapter 4117 of

the Ohio Revised Code, which includes dozens of provisions that burden as well

as benefit public employees and public employers, in the public interest. Chapter

4117 includes comprehensive provisions that apply to public collective bargaining

units throughout the state, define the scope of collective bargaining rights and

obligations, and provide for uniform dispute resolution throughout the state.

Chapter 4117 also includes provisions that offer primarily a public benefit such as
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limitations on the ability of certain public employees to strike and the requirenient

that records of the state employment relations board be kept public. See Section

4117.15 and 4117.16; Section 4117.17. Moreover, Chapter 4117 did not purport

to create collective bargaining rights that did not previously exist, but instead

defined the scope of existing rights and obligafions of public employees and

employers.

{$22} In an earlier decision by the Ohio Supreme Court, State ex rel. Bd. of

Trustees of Pension Fund v. Bd of Trustees of Relief Fund, 12 Ohio St. 2d 105

(1967), the Court detennined that Chapter 742 legislation providing for creation,

administration, maintenance, and control of a state police and fireman's disability

and pension fund was validly enacted within the General Assembly's authority

under Article II Section 34. Again, the legislation at issue involved a

cotnprehensive statutory scheme that included over 100 separate provisions and

encompassed an entire chapter of the Ohio Revised Code. This legislation

likewise did not create employee pension rights that had not previously existed,

but sottght to preserve and regulate the pension and disability benefits of police

and firefighters through the creation and maintenance of a state fund. See Chapter

742.

{$23) In its most recent decision interpreting the General Assembly's

authority under Article 11 Scetion 34, the Supreme Court held that "the public's

interest in the regulation of the employtnent sector" includes legislation that
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burdens as well as benefits einployees. A nerican Association of Univ. Professors

v. Central State Univ., 87 Ohio St. 3d 55, 61-62 (1999). The statute at issue,

Section 3345.45 of the Ohio Revised Code, required public universities to develop

standards for professors' instructional workloads and exempted the issue frotn

collective bargaining. The Court made reference to many other employment-

related laws enacted under the authority of Article II Section 34, emphasizing that

state legislation in the employment area under Article Ii Section 34 is focused on

public interest, not necessarily benefit to the employees. Id.

{$24} Seotion 9.48.1 of the Ohio Revised Code, on the other hand, bears

no similarity to any of the employee "general welfare" legislation discussed above.

The sole purpose of Section 9.48.1 is to invalidate employee residency

requirements by political subdivisions. This legislation does not address any

significant social issues impacting the public at large; it is not part of a

comprehensive legislative scheme, but deals with a single issue; and it applies to a

relatively sinall segment of the population (those wh.o are employed by political

subdivisions, are subject to residency requirements, and would choose to live

elsewhere if allowed to do so).

{$25} Further, unlike any of the legislation that the Suprene Court has

determined falls within the scope of Article II Section 34 as providing for the

general welfare of einployees, Section 9.48.1 does not pertain to the protection or

regulation of any existing right or obligation of the affected employees. Instead, it
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is an attempt to circumvent municipal home rule authority and reinstate a "right"

that the employees voluntarily surrendered when they accepted government

employment.

{126} As the New Jersey Supreme Court stressed when it addressed a

challenge to Newark's etnployee residency requiretnent as an infringement upon

the employees' rights and &eedom under its state constitution:

The question is not whether a man is free to live where he will.
Rather the question is whether he may live where he wishes and at
the satne time insist upon employment by government.

Kennedy v. Newark, 29 N.J. 178, 183, 148 A.2d 473 (1959). The "right" to insist

upon employment by government is not a"&eedom" within the meaning of the

preamble of the Ohio Constitution.

(127} Aldiough the parties dispute whether Akron's residency requirement

is a condition of or qualification for city employment, it is undisputed that Alcrron

city employees voluntarily agreed to give up their "right" to choose to live

elsewhere when they accepted employlnent with the city. Residency was required

by their employer as either a condition of or qualification for employment,

"similar in this regard to minimum standards of age, health, education, experience,

or performance in civil service examinations." Ector v. Torrance, 10 Cal. 3d 129,

132, 514 P.2d 433 (1973). Akron city employees surrendered any "right" that they

once had to choose where to live when they agreed to become employees of the

city of Akron, just as they Jnay have agreed to other limitations on their personal
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freedoms, such as their freedom to dress, groom themselves, or behave as they

choose.

{928} Laws passed for the "general welfare" of einployees do not

enconipass a single-issue statute that seeks to reinstate a uon-fundaniental right

that the employees voluntarily surrendered when they accepted employment.

Applying another fundamental rule of construction, Article II Section 34 should

not be interpreted in a inanner that would yield an absurd result. See Mishr v,

Poland Bd. of Zoning Appeals, 76 Ohio St. 3d 238, 240 (1996). To construe the

legislative authority under Article II Section 34 to pass laws providing for the

"general welfare" of employees to be so broad as to encompass a law that

reinstates a right that employees voluntarily surrendered upon accepting

employment would yield an absurd result, and could potentially give limitless

power to the General Assembly to undermine all home rule authority of

muriicipalities to make decisions about their employees.

{$29} Consequently, the trial court erred when it concluded that the

General Assembly's enactment of Section 9.48.1 of the Ohio Revised Code was

within its authority under Article 11 Section 34 to pass laws providing for the

"general welfare" of employees. The first assignment of error is sustained.

HOME RULE

{$30} Akron's second assignment of error is that Section 9.48.1 is an

unconstitutional infringement of its home rule authority to pass local legislation.
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It is not disputed that Akron's residency requirement was enacted pursuant to the

city's hoJne rule authority.

{yj31} Section 3, Article XVIII of the Ohio Constitution provides:

Municipalities shall have authority to exercise all powers of local
self-government and to adopt and enforce within their limits such
local police, sanitary and other similar regulations, as are not in
conflict with general laws.

Therefore, Section 9.48.1 of the Oltio Revised Code prevails over the city's

residency requirement only if it qualifies as a"general law." In Canton v. State,

95 Ohio St. 3d 149, 2002-Ohio-2005, syllabus, the Ohio Supreme Court

announced a four-part test defining wliat constitutes a general law for purposes of

home-rule analysis: "a statute must (1) be part of a statewide and comprehensive

legislative enactment, (2) apply to all parts of the state alike and operate uniformly

throughout the state, (3) set forth police, sanitary, or similar regulations, rather

than purport only to grant or limit legislative power of a municipal corporation to

set forth police, sanitary, or similar regulations, and (4) prescribe a rule of conduct

upon citizens generally."

{1132} As explained above, Section 9.48.1 is an attempt by the General

Assembly to circumvent the home rule authority of municipalities to maintain

residency requirements for their einployees. The Third District Court of Appeals

recently held, in Linsa v. State, 3d Dist. No. 1-07-21, 2007-Ohio-6419, at 180, that

Section 9.48.1 of the Ohio Revised Code is not a general law because it "does not

set forlh police, sanitary, or similar regulations but Jnerely limits the
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tnunicipality's power to do the same[.]" It further held that "prohibiting political

subdivisions from requiring residency as a condition of employtnent is not an

overriding state interest." Id. This Courtagrees.

{9(33} Consequently, Section 9.48.1 of the Ohio Revised Code is not a

general law, but violates the city's home rule authority under the Ohio

Constitution to enact local employee residency requirements. Akron's second

assignment of error is sustained.

III.

{9f34} Akron's first and second assignments of error are sustained. The

third and fourth assignments of error are tnoot because of this Court's disposition

of the first and second assignments of error and are, therefore, overruled. The

judgtnent of the Summit County Court of Comtnon Pleas is reversed and the cause

is remanded.

Judgment reversed and
the cause remanded.

The Court fmds that there were reasonable grounds for this appeal.

We order that a special tnandate issue out of this Court, directing the Court

of Connnon Pleas, County of Summit, State of Ohio, to carry this judgment into

execution. A certified copy of this journal entry sltall constitute the tnandate,

pursuant to App.R. 27.
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Immediately upon the filing hereof, this document shall constitute the

joun al entry of judgment, and it shall be file stamped by the Clerk of the Court of

Appeals at which time the period for review shall begin to run. App.R. 22(E).

The Clerk of the Court of Appeals is instructed to mail a notice of entry of this

judgment to the parties and to make a notation of the inailing in the docket,

pursuant to App.R. 30.

Costs taxed to appellees.

CLAIR E. DICKINSON
FOR THE COURT

CARR, J.
CONCURS

SLABY, P. J.
DISSENTS. SAYING:

{935} I respectfully dissent. I would affirm the decision of the trial court because

R.C. 9.481 is a valid exercise of the authority granted to the legislature by Article II,

Section 34, of the Ohio Constitution pursuant to City of Rocky River v. State R'mp. Rel.

Bd. (1989), 43 Ohio St.3d 1.

{J36} The plain language of Article II Section 34 of the Ohio Constitution is

expansive: "Laws may be passed fixing and regulating the hours of labor, establishing a

minimum wage, and providing for the comfort, health, safety and general welfare of all
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etnployees; and no other provision of the constitution shall impair or limit this power." It

may he, as the majority concludes, that the phrase "general welfare" is "incapable of

specific defmition" and "vague and all-encompassing." Nevertheless, these words are

those used in the Ohio Constitution, and we must apply them under the guidance of the

Supreme Court of Ohio. I find the majority's distinction between this case and other

cases arising under Article 11 Section 34 unpersuasive, and I would affirtn the judgment

of the trial court.

APPEARANCES: •

MAX ROTHAL, Law Director, DEBORAH M. FORFIA and PATRICIA
AMBROSE RUBRIGHT, Assistant Law Directors, for appellants.

MARC DANN, Ohio Attorney General, FRANK M. STRIGARI and JULIE
KELLEY CANNA"ITI, Assistant Attorneys General, for appellees.

SUSANNAH MUSKOVITZ and RYAN J. LEMMERBROCK, Attorneys at Law,
for appellees.
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^^v ^HV ^ R C OF COMMON PLEAS

2GU] N,,;,? 30 COUNTY, OHIO4

,. +̂̂su^^tt r ccu,N,^nCTTY OFAKRuw t^^(1.b^ CvU'7r^ CASE NO. CV 2006-05-2759

Plaintiffs, ) JUDGE BOND

-vs-

STATE OF OHIO, et al.,

Defendauts. )
)

ORDER
SnmmarV JudLyment

This cause came before the Court upon Defendants FOP 7 and IAFF Local 330,

et al.'s Motion for Summary Jude nent, Plaintiffs City of Akron and Donald L. Plusquellic's

Motion for Sununary Judgtnent, and Defendant State of Ohio's Motion for Summary

Judgment. The parties have filed briefs in opposition and reply briefs. Upon consideration

thereof, this Court fiuds as follows.

Senate Bill 82, as passed by the Oluo Legislature and signed into law on January 27,

2006, enacts R.C. 9.48 1, which provides that "no political subdivision shall require any of its

employees, as a condition of eniployment, to reside in any specific area of the state." The

City of Akron, as articulated in its City Charter sections 105a and 106(5b), has a residency

requirement that classified employees ntust be residents of Akron within twelve months of

appointnrent or promotion. The City of Akron has chosen to keep its residency requirement

despite the passage of R.C. 9.481. On May 1, 2006, the City of Akron filed this action for

declaratory relief. On May 2, 2006, the Frateinal Order of Police, Al:ron LodDe NTo. 7 and

the Akron Firefighters Association, IAFF Loca1330 filed an action, CV 2006-05-2797,
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seeking to enforce R.C. 9.481 over the City of Akron's residency requirement. On June 14,

2006, the cases were consolidated.

Pursuant to Civ. R. 56(C), sununaryjudgtnent is proper if: (1) No genuine issue as to

any material fact remains to be litigated; (2) the moving party is entitled to judgment as a

matter of law; and (3) it appears from the evidence that reasonable minds catr come to but

one conclusion, and viewing such evidence niost strongly in favor of the party against whom

the niotion for sutnmary judgment is made, that conclusion is adverse to that party. Tensple

v. Wearr United, Inc. (1977), 50 Ohio St. 2d 317, 327. The party seeking sununaryjudgment

initially bears the burden of informing the trial court of the basis for the motion and

identifying portions of the record demonstrating an absence of genuine issues of material fact

as to ttie essential elements of the nonmoving party s claims. Dresher v. Burt (1996); 75

Ohio St. 3d 280, 293. The movant must point to sonie evidence in the record of the type

listed in Civ. R. 56(C) in support of his n otion. Id. Once this burden is satisfied, the

nomnoving partyhas the burden, as set forth in Civ. R. 56(E), to offer specific facts showing

a genuine issue for trial. Id.

The State premises its autl ority to pass R.C. 9.481 on Article II, Section 34 of the

Ohio Constitution, which provides:

Laws may be passed fixing and regulating the hours of labor, establishing
a mininiuni wage, and providing for the comfort, health, safety and
general welfare of all employees; and no other provision of the
constitution shall impair or limit this power.

The City of Akron premises its authority to retain its residency requirement on

Article XVIII, Section 3 of the Ohio Constitution, which provides:

Municipalities shall have authority to exercise all powers of local self-
govemment and to adopt and enforce within their lirnits such local police,

2
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sanitary and otlter siniilar regalations, as are not in conflict with general
laws.

In City ofRocky River v. State Employment Relations Bd. (1989), 43 Ohio St. 3d 1,

the Supreme Court of Ohio addressed the matter ofhow these constitutional provisions

interact when the state passes a law under Article II, Section 34, that arguably interferes

witlr a municipality's bome rule powers under Article XVIII, Section 3. The state law at

issue was a statutorily-mandated bargaining procedure.

[Article II, Section 34] constitutes a broad grant of authority to the

legislature to provide for the welfare of all working persons, including
local safety forces. The provision expressly states in "clear, certain and
unambiguous language" that no otherprovision of the-Constitution may
impair the legislature's power under Section 34. This prohibition, of
course, includes the "hoine rule" provision contained in Section 3, A.rticle
XVIII.

R.C. Chapter 4117, the Public Employees' Collective Bargaining Act, is
indisputably concertted with the "general welfare" of employees.
Therefore, pursuant to Section 34, Article II, the power of the General
Assembly to adopt the Act may not be affected in any tvay by the "hotne
rule" amendment. The binding arbitration provision of R.C. Chapter 4117
is a valid exercise of the legislative function under Section 34, Article II.

Id.

Thus, if validly enacted under Article II, Section 34, R.C. 9481 would trump the

City of Akron's residency requirenient adopted under its tiome rule authority. The

question becomes whether or not R.C. 9.481 is fo: the general welfare of employees and

tlrus falts under the grant of anthority given under Article II, Section 34. While tl e

language of R.C. 9.481 mimics the constitutional language from Article II, describing

itself as providing "for the con fort, healtlr, safety, and general welfare of those public

employees," that fact, by itself, is not dispositive of the issue. The next question that

must be asked is whether or not the language of Article II, specifically the words "general

3
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welfare," is clear and unambiguous. These words, if given their ordinary, broad rnearting,

would aniount to a nearly limitless and unconditional grant of power. The issue requires

closer examination.

The Rocky River Court performs that very examination by engaging in a

discussion regarding the issue of constitutional construction and interpretation and the

intent of the constitutional convention, only to arrive at the following:

Butnone of this really makes any difference. The language of Section 34
is so clear and unequivocal that resort to secondary sources, such as the
constitutional debates, is actually unnecessary. Where the language of a
statute or constitutional provision is clear and unambiguous, it is the duty
of courts to enforce the provision as written. Debates of a constitutional
convention are proper matter for consideration where they tluow light on
the correct interpretation of any provision of tiie Constitution, but if the
provision is clear and may be read witliout interpretation, the discussion
leading to its adoption is of no value, nor are the various statements by the
members of the convention and the resolutions offered during the
convention determinative of the meaning of the amendment.

Regardless of what was said or not said during the debates, the unalterable
fact remains that Section 34, as it was ultimately adopted, transcends the
limitatious urged by appellant. If the framers of our Constitution had
intended this section to apply only to minimum wage, almost half of the
forty-one words contained in this section must be regarded as mere
surplusage, since it futther provides that laws n ay be passed "fixing and
regulating the hours of labor * * * and providing for the comfort, health,
safety and general welfare of all employes *•*." Are we to believe, as
appellant apparently does, that these words were not intended to have
meaning? To ask the question is to answer it.

Id. (citations and quotations omitted).

In Rocky River, the Supreme Court of Ohio has found that the language of Article

II, Section 34, is clear and unambiguous, and that further examination of construction and

interpretation are unnecessary. "Welfare" means well-being. Webster's Ninth New

Collegiate Dictionary (1986). Black's Law Dictionary defines "general welfare" as

health, peace, morals, and safety. Where the language of a statute or constitutional

4
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provision is clear and unatnbiguous, it is tlle duty of courts to enforce the provision as

wlitten. Bernardini v. Bd. ofEdra. (1979), 58 Oltio St. 2d 1. Given such ati expansive

reading, and because there is no constitutional constiuction analysis to engage in, this

Court must fmd that R.C. 9.481 is for the general welfare of employees. Laws thus

enacted under Article II, Section 34 of the Ohio Constitution trunip the ltome rule

provision, and a home rule analysis is never reacl ed.

The ruling of this Court is reached because of its obligation to act within

controlling precedent But for this obGgation, this Court's opnuon would be adverse to

the conclusion reaehed today. The Court points to the dissenting opinion of Justice

Wrigltt in Rockv River as offering a cogent and compelling analysis that is more

insightful to the needs of a modem society than that offered by the majority opinion.

VJltile the home rule arguments offered by the City of Akron are never reached,

Plau tiffs also argue that R.C. 9.481 is unconstitutional because it violates the Unifomiity

Clause, Article II, Section 26, of the Ohio Constitution which provides "(a]ll laws of a.

general nature, shall have a uniform operation throughout the State." State ex rel.

Stanton v: Powell (1924), 109 Ohio St. 383, provides:

Section 26, Art. ll of the Constitution, was not intended to render invalid
every law which does not operate upon all persons, property or political
subdivisions within the state. It is sufficient if a law operates upon every
person included within its operative provisions, provided such operative
provisions are not arbitrarily and unnecessarily restricted.... A law
operates as an unreasonable classification where it seeks to create artificial
distinctions where no real distinction exists.

Plaintiffs argue that because R.C. 9.481 creates arbitrary distinctions between

both full-tiine and part-time employees, and public and private employees, it fails the

Uniformity Clause. The Supreme Court of Ohio has n ore recently revisited the question
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of "utveasonable classifications" with regard to the Unifoimity Clause. In Austintown

Township Bd, of Trustees v. Tracy (1996), 76 Ohio St 3d 353, the Court explains:

[T]he fact that the Uniforr tity Clause does not bar classifications which
are neither arbitrary nor unreasonable does not necessarily mean that a
classification which is deetned to be arbitrary or unreasonable, necessarily
violates the Uniformity Clause. This is so because arbitrary classifications
violate the Uniformity Clause only where those classifications are
contained in a statute first deemed to be special or local as opposed to
general.

A statute is of general nature "if the subject does or may exist in, and affect the

people of, every county, in the state ..." Desenco, Imc. v. City ofAb,on ( 1999) 84 Ohio'

St. 3d 535. Because R.C. 9.481 is applicable to every part of the state and to all persons

in the same category, it is a general statute and in uniform operation throughout the state.

As such it does not violate the Uniformity Clause_

Plaintiffs further argue that R.C. 9.481 violates the Due Process Clause and the

Equal Protection Clause of the Ohio Constitution because of these same arbitrary

distinctions. These arguments are not well taken. Avon Lake City School Dtst. v.

Limbaclt (1988), 35 Ohio St. 3d 118, provides:

While there may be occasions where a political subdivision niay challenge
the constitutionality of state legislation, it is not entitled to rely upon the
protections of the Fourteetith Ainendment. A political subdivision ...
receives no protection from the Equal Protection or Due Process Clauses
vis-a-vis its creating state.

As a political subdivision, The City of Akron cannot rely on the Equal Protection Clause

or the Due Process Clause for its clainis against the State of Ohio,

This Court finds that no genuine issue as to any material fact remains and that

Defendants are entitled to judgment as a matter of law. The Court hereby finds R.C.

9.481 constitutional and denies the City of Akron and Donald L. Plusquellic injunc[ive

6
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relief. The City of Akron's Charter Sections 105a and l06(Sb) must succumb to state

law. Therefore Defendant State of Ohio's Motion for Summary Judgment and

Defendants FOP 7 and IAFF Loca1330, et al.'s Motion for Summary Judgment are

GRANTED. Plaintiffs City of Akron and Donald L. Plusquellic's Motion for Sunmtary

Judginent is DENIED.

IT IS SO ORDERED.

.IMGE JANE BOND .

Pursuant to Civ.R. 58(B), the Clerk of Comts shall seive upon all parties not in
default for failure to appear notice of this judgment and its date of entry upon the
journal.

JUDGEJANBBOND

cc: Attorney Susannah Muskovitz
Assistant Director of Law Deborah M. Forfia
Assistant Attolney General Frank M. Strigari

7
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OHST§9.481

R.C. § 9,481

C
BALDWIN'S OHIO REVISED CODE ANNOTATED
GENERAL PROVISIONS
CHAPTER 9. MISCELLANEOUS
ADDITIONAL MISCELLANEOUS

.9.481 Residency requirements prohibited

Page 1

(A) As used inthis section:

( 1) "Political subdivision" has the same meaning as in section 2743.01 of the Revised Code.

(2) "Volunteer" meaus a person who is not paid for service or who is employed on less than a permanent full-6me
basis.

(B)(1) Except as othenvise provided in division (B)(2) of this section, no political subdivision shall require any of
its employees, as a condition of employment, to reside in any specifrc area of the state.

(2)(a) Division (Bxl) of this section does not apply to a voluntecr.

(b) To ensure adequate response times by certain employees of'political subdivisions to emergencies or disasters
while ensuring that those employees generally are free to reside throughout the state, the electors of any political
subdivision may 5le an initiative petition to subrrut a local law to the electorate, or the legislative authority of the
political subdivision may adopt an ordinance or resolution, that requires auy individual employed by that political
subdivision, as a condition of employment, to reside either in the county where the political subdivision is locaied
or fn any adjacent courrty in this state. For the purposes of this section, an initiative petition shall be filed and
considered as provided in sections 731.28 and 731.31 of the Revised Code, except that the fiscal officer of the
political subdivision shall take tJte actions prescribed for the auditor or clerk if thc political subdivision has no
auditor or clerk, and except that references to a municipal corporation shall be considered to be references to the
applicable political subdivision.

(C) Except as otherwise provided in division (B)(2) of this section, employees of polttical subdivisions of this state
have the right to reside any place tltey desve.

Current tlrrouglr 2007 File 6 of the 127th GA (2007-2009), apv. by
6/1/07, and filed with the Secretary of State by 6/1/07.

Copr. (i 2007 Thomson/4Vest.

END OC DOCUMENT

® 2007 Thomson/West. No Clainr to Orig. U.S. Govt. Works.

Itttp://web2. westlaw. cont/ptindprintstream.aspx 7prfl=HTMLE&destination=atp&sv=Spli f&... 6/6/2007
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:Sec. 106 AABON CnARTEIJ 28

ECTION 106 PBR60NNEL âIRECTOR - RULES connection with anyepplicatian or examination.

nwo neGULATI0N5.
(Sa) RepealedF Amendment adopted by

The Pereonnel Director, under the el^ctors 11-4-00)
direction of the Coamdeeion, ehall direct and
supervise the administrative work of the (5b) por declaring that no person ehall
personnel Department; shall prepare and hold an appointed or promoted position in the
recommend rulee and regulations for the classified service of the City of hkron unlese
administration of the civil service provisions he shall become a resident citizen of the City
of the Cherter, vhich shall become effective of Akron within trelve(12) monthn of hie
after approval by the Commieeion; ehall appointrent or proaotion, and remein a resident
administer euch rules and regulations and citizen of the City of Akran during the term of

_ehall....prnpose -amendmenta--thereto7 -ehal,l--hie-employment, except that ouch provisions
prepare nn annuai, report to the eayor for the ehall qpt_be apnlicable to:
civil service comadeaion and council; shall -
keep minutes of the proceedings of the 1. Full-time permanent employees of
cammfesinn; shall make investigation the City of Akron vhoee continuous employaont
concerning the enforcement and regulations began prior to and continued through November
thereunden shall perform such bther functions 7, 1978; or
as may be reqpired by the Civil &ervice ^
ComnSoaion. - - - 2. Appointrent or promotion to e

it is hereby provided and the rules and
regulatione shall provides

(1) For the classification and
etandardization of all positione in the
claeaifiad service. The classification into
groups and subdivisions shall be based upon
end graded according to their duties and
responaibilitiea, and so arranged ae to permit
the filling of the higher grades, so far ae
,racticable through prometion. All salaries
hall be uniform for like eervica in each

grade, ae tha eame ehall be standardized and
claseifiad by the civil service CommLesion.
The Coamd.ssion shall have the sole power to
create nev claeeification.

(1) For open oompetitive exaadnatione to
be given under the direction of the Personnel
Director to test tha celative fitnene of
applicants for such positions. Employees of
any public utility or agency taken over by the
[ity vho have been in the service of said
utility or agency for three (3) years prior
to the time of euch acquisition ahnll coma
under the provisions of the mctit system
vithout examination; butvacanciee thereafter
occurring in such service shall be filled from
eligible liete in the nanner herein provided.

(3) For public notice of the time and
place of all competitive e:aminatione.

(4) For the creation by Pereonnel
Director of eligible lists upon vhich shail
be entered the names of successful candidates
in the erder of their etanding in such
exnrSnation or test.

(5) For the rejection by the Peraonnel
Director, by authority ef the Commieeion, of
cendidates or eligibles who failed to meet
reasonable qualification requirements, or
'ho have attempted deception or freud in

poeition entailing work performed primarily
outside af the corporate limits of Akran; or

3. £mployeee of agenciee which serve
areas outaide of the City ef Akron end.vhich
receive moet of their funding from other than
City of Akron Funde. Bovever, these employees
must live within the region their agency
e ervee.

(5c) For declaring methods of granting
preference points to the paseing grades of
those peraone taking non-promotional
exacdnatione vho are reeident citizene of the
City of Akron continuoualy for one year
lmmediately prior to ezaaination.

(6) For the certification to tho
appointing authority by the Personnel pirector
from the appropriate eligible list to fill
vacancies in the claaeified service of the
pereona vith the three higheet ecoree on ouch
liet,'or of the pereon or pereona on such liet
vhen the seae containe lesa than thcee scores.

(7) For prometion based on competitive
exeminetione and records of cificiency and
eeniarity. Liate shall be created and
proamticnn made in the eaae aanner as in
ariginal eppointmenta. Any advancement from
one job claesification to another for which
the auximum rite of pay is higher shall
conetitute promotion. clhenever practicable,

vacancies ahall be filled-by pcomoc..on. --

(e) For transfer from a position to a
similar position in the some claee and grade
for reinatatement on the eligible list vithin
one year of persons vho, vithout fault or
delinquency on their part, are separated from
the service or reduced in rank.

(9) (Repealed; V 107 p 582; approved by

voters Nov. 2, 1971.)
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29 AANON CHARTEA S.C. 112

(10) (Hepealedr,v 107 p $82; approved
by voters Nov. 2, 1971.)

(11) Foc investigating and keeping a
record of the efficiency of officers and
employees in the classified service, and
foc requicing pe[formance evaluatLons and
records relative thereto from appointing
officers. Each employee's own record
shall be available Eor hia/hec inspection
at all times.

(12) For a paciod of- probation not
exceeding eix (6) months befoce an
appointment or employment is made
petmanent, during which period a
probationer aay be discharged or taduced
by the appointing authority without the
right of appeal to the Coawissioni
provided, however, that said probationary
period shall be extended Eoc each class
of employee, for that period of time
which is equivalent to the period of time
during which employees entering service
in that classification are requircd to
participate in formal, full-time training
pragrams.in.no case shall the.combined
pcobationary and tcaining period exceed
nine (9) months.
(Approved by votera Nov. 4, L975)

(13) Such other rules ahall be
adopted which are not inconaistent with
the foregoing provleions of thLe section
as may be neceosary and appropriate for
the enforcement of the mgrit system.
(7 46 p 444; Approved by voters Nov. 2,
1937)
(Amendment adopted hy electocate11-4-80)

SECTION 107. EXAMINATIONS.

A11 examinations shall be practlcal
and impartial, and shall telate to thaee
matters which will fatrly test the
relative capacity of the persons examined
to discharge the duties of the position
for which appointment is sought.

SECTION 108. APPOIWTMEBTS.

When a positian in the classified

service is to be filled, the appolnting
authority shall notify the Personnol
Director of the fact and the Personnel
Director shall certify to such authority
the names and addresees of the three
candidates standing highest on the
appcopriate eligible list for the
position. In the event af ties in total
final grade ot final srore, those persons
having final tie grades or final tie
scores shall also be certified in their
relative positlon on the eligible list as
additional candidates. The aooointlnn
authoricv shall immadiateiy aoooinn one
oP the persons certified f4 suchposition.-

When the eligible list contalns less
than three names, then such names shall
be certified from which number the
appointing authority may appoint one for

such position. Rhen no eligible list for
such posltlon exists or when the eligible
list has become exhausted and until a nev
list can be created, the appointing
authority may make a provisional
appointment foc a period of not to exceed
ntnety days upon authorization by the
Personnel Dicector. A pecson eertlfied
three times from an eligible list.to the
same or similar position eay be omitted
from future certificetions to such
appointing authocity. In the event that
more than one positioa ln-- the -eame
classification is to be filled, the

position n9befoce hothe Pera nnel fiDicector
shall certify any additional names.

Temporary appointments may be made
for periode not to exceed two hundred and
seventy days, and seasonal appointments
may be made for the duration of the
specified season. Wherever practicable,
temporary or seasonalappointments shall
be nade from eligible lists in the manriec
provided hecein.
(V 46 p 4441 Approved by yoters Nov. 2,
1937) (Amendnent adopted by electorate
11-4-80)

SECTION 109. PRESENT CIVIL SERVICE
ENPLOYEE .

(Aepealedt V 95 p 101; Approved by
voters Nov. 8, 1966.)

SECTION 110. CERTIFICATION OF PAY ROLL.

It shall Sa unlawful for the Directo[
of Finance or other public disbursing
afficer to pay any salary or compensation
for service to any peison holding a
position in the classified service unless
the payroll or account for such salary of
compensation shall bear the ce[tificate
of the cemmisa,iaA that the persons named
thereiri have been appointed- or employed
in accardance with the civil_ 9etviee
provisions of this Charte[ and of the
[uTea established theceundec. Any sums
paid contrary to the provisions of this
section may berecovered from any officer
paying or authocizing the payment thereof
and from sureties on his official bond.

SECTION 111. INVESTIGATIONS.

In any lnvestigatfon conducted by the
Commission it shall have the power to
subpoena and cequire the attendance of
witnesses and the production of books and
papers pertinent to the investigation and
to administec oaths to such wttnesses.

SECTION 112. POLSTICAL AND RELIGIOUS
BELIErs.

No persons in the classiEied service
or seeking admission thereto, she11 be
appointed, rejected Eor admission,
reduced, laid off, discharged or in any
vay favored or unlaafully discriminated
aqainst because of their political
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Page l

Const. Art. [[, § 34

C
BALDWIN'S OHIO REVISED CODE ANNOTATED
CONSTITUTION OF THE STATE OF OHIO
AR77CLEII.LEGISLA77VE

^O Const II Sec.34 Wages and hours; employee healtlt, safety and welfare

Laws may be passed £ucing and regulating the hours of labor, establishing a mininium wage, and proyiding for the
comfort, healtb, safety and general welfare of all employes; and no other provision of the constitution shall impair
or limit this power.

Current through 2007 File6 of the 127th GA (2007-2008), apv..by
6/1/07, and 51ed with the Secretary of State by 6/1/07.

Copr. ® 2007 Thomson/Wcst.

END OF DOCUMENT

® 2007 Thomson/ W est. No Claim to Orig. U.S. Govt. Works.

http://web2. westlaw. com/print/printstream. aspx?rs=WLW 7.04&dcstination=atp&sv=Split&... 6/6/2007
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Const. Art. XVIII, § 3

C
BALDWIN'S OHIO REVISED CODE ANNOTATED
CONSTITUTION OF THE STATE OF OHIO
ARTICLE XVIII. MUNICIPAL CARPORATIONS

40 Const XViII Sec. 3 Municipal powers of local self-government

Municipalities shall have authority to exercise all powers of local self-govenmwnt and to adopt and.enforce within
their limits such local police, sanitary and other similarregulations, as are not in.conflict with general laws.

Current through 2007 File 6 of the 127ih GA (2007-2008), apv. by
0/07, and filed with the Secretnry of State by 671/07.

Copr. l? 2007 Thomson/West.

END OF DOCUMENT

® 2007 Thomson/West. No Claiin to OriR. U.S. Govt. Works.

bttp://web2.westlaw.com/print/printstream.aspx?rs=WLW 7.04&destination=atp&sv=Split&... 6/6/2007
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Page I

Const. Art. XVIII, § 7

C
BALDWIN'S OHIO REVISED CODE ANNOTATED
CONSTITUTION OF THE STATE OF OHIO
ARTICLE XVIII. MUNICIPAL CORPORATIONS

»O Const X'VIfI Sec. 7 Municipal charter

Any municipality may frame and adopt or amend a charter for its government and may, subject to the provisionso
section 3 of this article, exercise therettnder all powers of local self-government.

Current through 2007 File 6 of the 1271h GA (2007-2008), apv. by
6/l/07, and filed with the Secretary of State by 6/1/07.

Capr. ® 2007 TltomsonlWest.

END OF DOCUMENT

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2. westlaw.comiprint/printstream.aspx?prfl=HTMLE&destination=atp&sv=Split&... 6/6/2007
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Page I

Const. Art. 11, 5 26

C
BALDWIN'S 0HI0 REVISED CODE ANNOTATED
CONSTITUTION OF THE STATE OF OHIO
ARTICLE II. LEGISLATIVE

40 Const II See. 26 General laws to have uniform operation; laws other than school laws to take
effect only on legislature's authority

All laws, of a general nature, shall have a uniform operatian throughout the State; nor, shall any act, except such as
relates to public schools, be passed, to take effect upon the approval of any other authority than the General
Assembly, except, as otherwise provided in this constitution.

Current through 2007 File 6 of the 127th GA (2007-2008), apv. by
6/l/07, and filed with the Secretary of State by 6/1/07.

Copr. © 2007 ThomsonlWest.

END OF DOCUMENT

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

h ttp ://web2.westlaw. corn/ptint/pnntstream. aspx?rs=WL W 7.04&destitiation=atp&sv=Split&... 6/6/2007
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Cleveland v. Statc

Ohio App. 8 Dist.,2008.

CHECK OHTO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY,

Court of Appeals of Ohio,Eighth District,

Cuyahoga County.

City of CLEVELAND, et al., Plaintiffs-Appellauts

V.

STATE of Ohio, et al., Defendants-Appellees.

Nos.8948fi, 89565.

Civil Appcal front the Cuyahoga County Court of

Comnton Pleas, Case Nos. CV-590414 and CV-

59D463.

Ro6ert J. Triozzi, Director of Law, Gary S. Singlet-

ary, Assistant Director of Law, Joseph G. Hajjar,

Assistant Ditector of Law, Titomas J. Kaiscr, Chicf

Trial Cotinsel, City of Clcveland, Cleveland, OH,

for appellants.

State of Ohio, Office of the Attorncy General, by

Pearl M. Chin, Assistant Attomey General, Consti-

tutional Offices Section, by Sharon A. Jennings,

Assistant Attorney General, Chicf Counsel's Staff,

Columbus, OH, for appellees.

Heniy A. Amett, Livorno and Arnett Co., L.P.A.,

Columbus, OH, Anticus Curiae, OAPFF.

Joscph W. Dionrert, Jr., Tlrontas M. Hnnculak,

Daniel A. Powell, Joseph W. Diemert, Jr. & Asso-

ciates Co., Mayfield Heights, OH, for Cleveland

Firefighters, et al.

Patrick A. D'Angclo, Clevcland, Oli, for Cleveland

l'olice Patrolmen's Association.

Ryan J. Lentrncr6rock, Rubcrt M. Pitillips, Susan-

nah Mnskovitz, Faulkner, Muskovitz & Phillips,

L.L.P., Cleveland, OH, for Fraternal Ordcr of Po-

lice, et al.

Before: CELI3BREZZE, 1., CALABIiESE, P,J., and

ROCCO, I

Page I

FRANK D. CELFBREZZE, JR., J.

'1 (11 11 Appellant, City of Clevelnnd, brings thrs

appeal of the trial court's dccision grmving sum-

mary judgmmnt in favor of appcllccs, the Statc of

Ohio, the Cleveland Police Patrohncn's Associ-

ation, the Cleveland Firefighters Association Local

93, and Ihe Fraternal Ordeof Police Lodge 8. The

City of Cleveland also appeals the trial cotnt's de-

cision to deny sumtnary judgment in its favor. At

issue is whether R.C. 9.481 supersedes thc City of

Cleveland's home rule authority to enforce its resid-

ency requirentent for city enrployees pursuant Io

City Charter Section 74, After a dtorough review of

the record and upon consideration of pcrguasrve de-

cisions on tiris issue in other districts, I NI wc rc-

verse and rentand.

FNI. At the time of the trral court's dc-

cisions, no appellate court had decided Ihe

issue rww before us. Since these appcals

were filed, both the Third and Ninth Dis-

(ricts have rendered opinions. Sec Ciro oJ

Linoa v. Sraie, Third Appcllnle No

1-07-21, 2007-Oltto-6419, and Srare n. City

of Akran. Ninlh Appellatc No. 23660,

2008-Ohio-38.

Procedural History

(¶ 2) On May I, 2006, the City of Clcvcland

("City") filed an action against the Siatc of Oltio

("State") in the Cuyahoga County Court of Cnin-

nron Pleas seeking a declaration Ihat R.C. 9.481

was unconstitutional (Case No. CV-590414). Also

on May I, 2006, in (he same courr, the Cleveland

Police Patrolmeris Association, the Cleveland Fire-

fighters Association Local 93, and the Fratemal Or-

der of Police Lodge 8, and their inentbcrs

(collectively referred to as "Union.s") filed a declar-

atory judgmcnt and taxpayer action against thc

City, Mayor Frank Jackson, the City's Safety Dir-

ector, the City's Civil Servicc Cormnission, and in-
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dividual mcmhers of the Civil Service Cominission,

sccking to have the court hold that R.C. 9.481 was

constitutional (Case No. CV-590463). On May 23,

2006, the two cases were consolidated bccause Ihey

both dealt with the constitutionality of R.C. 9.481.

(13) On October 16, 2006, all parties to the litiga-

tion filed ntotions for sunnnary judgnrent, and sub-

sequently all responsive bricfs were filed. On Feb-

ruary 23. 2007, the court entercd its Order-

Declaratory Judgnrenl, granting sunnnary judgment

in favor of the State and Unions and denying surn-

mary judgment to the City, thereby upholding the

constitntionality of R.C. 9.481.

(141 On February 26, 2007 and March 15, 2007,

the City filed Notices of Appeal in Case Nos. CV-

590414 and CV-590463, respectively. On March

19, 2007, the two appcals,. Case Nos. 89486 and

89565, were consolidated. The City raises five as-

signments of error for our review. For clarity, we

address thenr out of ordcr.

Factual Background

(I 5} In 1912, the Ohio Constitutinn was antended

to provide municipalities with the authority to ad-

opt their own chmtcrs. Section 7. Articlc XVIII

States:

{1 6)"Any municipality may frame and adopt or

anrend a charter for its govemment and may, suh-

ject lo the provisions of section 3 of this article, ex-

ercise thereunder -all powers of local self-

governinent"Section 3, Article XVIII states:

"Municipalities shall have the authority to exercise

all powers of self-gnvernntent and to adopt and en-

force witlun their linrits such Iocal police, sanitary

and other similar rcgrdations, as arc not in conflict

with the general laws."This became known as the

Honrc Rule Amendment.

"2 {¶ 71 On January 1, 1914, a City Charter be-
came effective in Cleveland. As part of its Charter,
Cleveland adopted an "Initiative and Referendum"

procedure. On November 3, 1931; Clevcland voters

Pagc 2

voted to atnend the Chartcr by approving an em-

ployee residency requireniettt. On November 21,

1967, (he voters repealed this anundment; bowcver,

on November 2, 1982, voters again approved an

empl6yee residency requirement tlrrough the enact-

nrent of City Charter Section 74.

8) Section 74 of the City Charter states in relev-

ant part:

(¶ 9)"Residency Requirements; Officers and Em-

ployees .

{¶ 10} "(a) Except as in this Charter otherwise

provided or cxcept as otherwise provided by a nra-

jority vote of the Council of the City of Cleveland,

every temporary or regtdar officcr or employce of

the City of Cleveland, including dre mentbers of all

City boards and commissiqns established by Ihe

Charter or the ordinances of Clevcland, whether in

the classified or unclassified scrvicc of the City of

Cleveland, appointed after the effcctive dale of Ihc

amendntent, shall, at the tinre of his appointment, or

within six ntonths thereafter, be orbeconre a bona

fide residenl of thcCity of Cleveland, and shall rc

main as such during the term of his off^ce or while

enrployed by Ihc City of Cleveland."

{¶ 111 This amendment, as wrilten, has rcmnined

the law in the City fronr Ihe time of its adoplioo in

Noventber 1982 and has applicd to all employces

hired afier its adoption

(1 12) In 2006, the General Assembly enacted Ic-

gislatiou that conflicts with Section 74 of the Cny

Charter-R.C. 9.481(B)(1) states: "Except as othcr-

wise provided in division (13)(2) of this section, no

political subrlivision sltall rcquirc any of its cnt-

ployces, as a condition of entplovnrem, to reside in

any specific area of the state."Division (B)(2) ex-

empts "volunteers," who are dcfined as any person

"who is not paid for service or who is emplnyed on

less than a perntanent full-time basis."R.C.

9.481(E)(2); see, also, (A)(2). Division (C) saaies.

"fe]xcept as othcrwise provided in division (B)(2)

of this section, employees of political subdivisions
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of this state have the right to reside.any place they

desire."R C. 9.481.

{$ 131 The parties agree that the inhercnt conflict

between City Charter Scction 74 and R.C. 9.481 is

that which fomrs the basis of the case before us.

These two laws cannot logically and Icgally coex-

ist

11 14} The trial court, in granting summary judg-

inent in favor of the State and Unions, held that

"R.C. 9.481 was lawfully enacted by the General

Assentbly to provide for the general welfare of the

croployccs of Ohio's political subdivisions and is a

rnatter af statewide concern. Section 34, Article It

of thc Ohio Constitution is the controlling provi-

sion, and conflicting local laws passed pursuant to

the city's home rule power in Section 3, Article

XVIII nuist succumb to state law, R.C. 9.481 is

constitutional and npheld."(Order, Declaratory

Judgmcnt, Case Nos. CV-590414 and CV-590463,

February 23, 2007.)

*3 11 151 This court reviews thc lower court's

granting of sumtnary judgment de novo. 7irown v.

Sctoro Cty Bd of Co+nnmrs. (1993). 87 Ohio App.3d

704, 622 N.E.2d 1153. An appellate court review-

ing thc grant of sunrnrary judgment must follow the

standards set forth in Civ.R. 56(C)."[T]he review-

tng court evaluates the record •'• in a light most

favorable to the nonmoving party. •"'[T]he nto-

tion ntust be overmled if reasonablc minds could

find for the party opposing the motion."Sannder.c v

Mc•Frrnf ( 1990), 71 Ohio App.3d 46, 50, 593 N.E.2d

24;J-ink v. Leatlworks Corp (1992), 79 Ohio

App.3d 735, 741, 607 N.E.2d 1140.

11 161"Civ.R. 56(C) specifically provides that bc-

fore sununary judgntent may be granled, it nwst be

deterinined that: (1) No gennine issue as to any nta-

terfal fact renrains to be litigated; (2) the moving

party is entitled to judgment as a matter of law; and

(3) it appears from the evidence that reasonable

Page 3

nrinds can come to but one conclusion, and viewing

such evidence most strongly in favar of the party

against whani the motion for sununary judgment is

made, that cunriusian is adverse to that

party."Ternp(e v Wean United. 7ne. (1977), 50 Ohio

Si.2d 317, 327, 364 N.E.2d 267.

{1 17) The trial court's decisian essentially ntakes

two distinct findings: that R.C. 9.481 was validly

enacted under the Ohio Constitution and that, as en-

acted, it supersedes the City's homc rule authority

as it reletes to Section 74 of the City Charter. We

believe that the City's Assignnrents of Error V and

III dcal directly with these findings and are dispos-

itive of this case; thereforc, we address thent first.

Assignnrent of Error V

11 18}"The trial court erred with its dcternunation

that R.C. 9.481 was properly promulgatednndcr

Section 34, Articic II of Ilre Ohio Constitution."

(j 19) In its frfth nssignment of error, the City ar-

gues that R.C. 9.481 was not validly enacted tinder

Section 34, Atticlc 11 of Ilte Ohio Constrtunon Spe-

cihcally, it argucs that Section 34 permits the Gen-

eral Assentbly to enact laws to inrprove working

conditions, but not to affect a city's authority to es-

tablish Ote qtialifications, selection, and appoint-

ntent of its employees. The State and Unions argue

that prohibiung nrunicipal residency requirenrents

is within the purview of Seetion 34, Aiticle II as

Ixing associated with praviding for the "gcncral

welfare" of all cmployces.

11201 Two appellate courts havc recently decided

exactly this issue. In CiO, of Lima v. Stale, Th:rd

Appellate No. 1-07-21, 2007-Ohio-6419; and Store

v City of Abon, Ninth Appellate No- 23660,

2008-Ohio-38, each respective city was challenging

whether R.C. 9 481 was validly enacted so as to su-

persede each ntunicipality's entployec residency re-

quirernent ordinance. In both cnses, the trial courts

had granted stunntary judgment in favor of the Stale

on this issue. On appeal, both appcllatc courls re-
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versed the Inwercourt's decisions. We do the sante.

•4 (¶ 2i)Scclion 34, Article 11 states: "Laws nray

bepassed fixing and regulating the hours oP labor,

establishing a mintmum wage, and providing for

thecomfort, itcalth, safety and general welfare of

all employees; and no other provision of the consti-

tution shall intpair or limit this power."Theie is no

dispute ainong the parties that Sec(ion 34, Article 11

supersedes a municipality's homerule authority as

it relates to validly enacted state legislation. Thc

dispute and this appeal, however, are premised on

whether R.C. 9.481 is validly enacted legislation.

{122} Whether a statute ts constitutional is a ques-

tion of law reviewed de novo. Wilson v. AC & S,

Inc. 169 Ohio App.3d 720, 2006-Ohio-670, 864

N.E.2d 862. "[A]II statutes are presumcd constitu-

tional, and the party challenging has the burden of

proving othcrwiae" beyond a reasonable doubt.

Smrc v Bocsru^ 113 Ohiu St.3d 148,

2007-Ohro-1251, 863 N.E.2d 155, citing Arnold v

CGm nJ Cleveland (1993), 67 Ohio St.3d 35, 616

N.E.2d 163. "[I}t is not the function of a revicwing

court to assess the wisdom or policy of a statute

bul, rather, to dctermine whether the General As-

sembly acted within its legislative powcr."Anstin-

rotvn Twp Rd af Tru.etee.r v. Tracp, 76 Ohro Sl.3tl

353, 356, I 996-Ohio-74, 667 N.E.2d 1174.

{$ 23} We do not accept any interpretation of R.C.

9.481 to snggest it falls under the language in Sec-

twn 34 that gives the tegislature authority to enncl

this legislation hy relating it to regulating hours or

wages; therefore, we focus on whether the General

Assenrbly derives its authority to enact R.C. 9.481

under the °general welfare of all employees" provi-

sion.

11241 In Rocky River v. State Ernpiopn+ent Rela-

rinns Bd. (1989). 43 Ohiu St.3d I. 539 N.E.2d 103

("Rocky River IV" ), the court held that "[ilhis pro-

vision constitutes a broad grant of autharity to the

Iegislamre to provide for the welfare of all working

persons, incloding local safcty forces. The provi-

sion expressly states in 'clear, certain and unatu-

Page 4

biguous language' that no other provision of the

Constitution may impair the legislattire's power un-

der Section 34. This prohibition, of eourse, includes

the 'home rule' provision containcd in Section 3,

Article XV711"(lnternal citations ontitted ) Rockp

River IV.

(125) The State and Unions argue that this broad

grant of authurity allows the General Assentbly to

enact legislation that prohibits residency require-

ments by mmnicipalitics. The City argues that to

permit this legislation extends beyond the General

Assembly's authority under the general wclfare pro-

vision.

[¶ 26) The question before us is whether the gener-

al welfare clause extends m lbe status of being an

employce, which transcends any particular locus, or

whelher it extcnds to employees acting within thc

scope of their employtnent. Since the definition of

"employee" as "one who works for another in re-

turn for financial or othcr compensation" does nm

aid us in detennining us comnronly accepted nrean-

ing, we consider how it is used in the bruader con-

text of Scction 34 as a wholc. See f.inea, supra.

'5 11127; As notcd above, Sectiun 34 contains sep-

arate clauses Ihat extend the General Assembly's

authority to pass'legislation rcgarding employees'

hours and wages. We believe the general wclfarc

dause is to be read consistently with those ciauses

that regulate matters concerning emplnyces acting

within the scope of their entployment. )ust as the

Third and Ninth Districts, we decline to interprel

Section 34 to grant the General Assentbly virtually

limitless authority over municipalitics im miiking

employment decisions.

(9128} Instead, we agrce with the court in Lima ihat

"[c]ontmon sense diclates that the words

'contfot'l,' 'hcalth,' and 'safety' relate to working

environment conditions" and not to conditions of

emplnyntent as the Statc argues. Id at 1̀ 1 35,539

N.E.2d 103. We also agree with the recent appellate

decisions in the Third and Ninth Districts, which

found ihat the cases cited bythe State are either
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limited to employee econoinic welfarc or have

demonstratcd some nexus between their legislative

end and the working environntcnt. Scc Rocky River

/V, supra, and Stnte ex rel. Bd. of Trusrees of Police

& Firemnn's Perr.eion Fund v. Bd. nf Trnsree.s n(Pn-

lice, Pension Ftrnd of Manins Ferry (1967), 12

Ohio St.2d 105, 233 N.E.2d 135.

[¶ 29)R.C. 9.481 is not ecnnomic legislation, nor

does it have a nexus betwcen its legislative end and

the working environment. To uphold it as a valid

enactment by the General Assernbly would be to

extinguish the boundaries between the State's

power and a mnnicipality's arnhority to legislate the

relationship between entployee mid einploycr.

Therefore, we hold that R.C 9.481 was not validly

cnncted pursuant to Section 34, Atticle 11 of the

Ohio Constitntion. Appellant's titth assigninent of

crroris sustained.

Asslgnment of Error III

{¶ 30)"The trial court erred in ruling that tlte City's

Charter mandated residency requirement must snc-

cunrb to R.C. 9.481 when the statute is not a

'General Law' turder Section 34, Article Il or for

purposes of the General Home Rule Analysis."

(TI 31) Having sustained the City's fifth assignnrerit

of error, we must address the City's third assign-

nient of error as dispositive of the case. The City

argues that the trial courl erred in deciding that

R.C. 9.481 was a law of "statewide concern Ihat

impacts the general welfare of working

people."(Sce Order, p. 6.)

(¶ 32) We adopt an analysis similar to the courts in

Lima and Akron.The critical inquiry here is whelher

the State has satisGed the three-prung preentption

tcsf in City of Canlon v Srnfe, 95 Ohio St.3d 149,

2002-Ohw-2005, 766 N.E.2d 963, to dcntonstrate

that R.C. 9.481 supersedes the City's residency rc-

(ialrement.

(¶ 33) The Ohio Supreme Court has adopled the

three-part tcst set forth by the appcals court in Can-

Page 5

rmn.A siate stanne takes precedence over a local or-

dinance when ( I) (he ordinance is in conflict wnh

the stntutc, (2) the ordinance is an exercise of the

police power, ratlrer than of local self-government,

and (3) tlre statute is a general law Canton. supra. -

^6 (¶ 34) The parties agree, as do we, that the tirst

prong of the tcst is easily met. Section 74 of tho-

City's Charter is in conflict with R.C 9.481. As to

the sccond prong, the parties secin ro agree that

Seetion 74 is not an exercrse of the police poweT,

but rather of local self-govcrnnrcnt. We have ad-

dressed that separately in the City's second assign-

ment of error (see below). So it is in deternrining

is a gencralthe third prong-whethcr R.C. 9.481
law-that we believe disposes of this appeal.

(¶ 35) As stated above, Seclion 74 of the City's

Charter was enacted pursuant to Section 3, Article

XVIII, which grants rnunrcipalities bornc rulc au-

thorily to pass laws, providcd tbey do not conFlict

with general laws. Therefore R.C. 9.491 prevails

ovcr the residency requirement only if R.C. 9.481 is

a gencrallaw.

1136) The court in Conron set fnrth a four-part test

to detcrntine what constitutes a general law for pur-

poses of home-rule analysis: "[A] statute must (1)

be part of a statewide and contprehensive legislat-

ive enactincnt, (2) apply to all parls of the state

altke and operate uniformly throughom the stare,

(3) set fnnh police, sanitary, or similar regulations,

rallier than purport only to grant orlimitlegislativc

power of a municipal corporation to set forth po-

lice, sanitary, or sintilat' regtilations, and (4) prc-

scribc a rule of conduct upon citizens generally "ld.

[¶ 371 We find the decision in Lima to be persuns-

ive on this issne, and we hold that R.C. 9.481 is not

a gencral law because it does not nteet the Ibird and

fourth prongs of the C'mvrmr gcneral law test

(¶ 38) With respect to the Ihirdprong, the courtin

Akron held thal "[s)ection 9.481 is an attempt by

the General Asseinbly to circumvent the home rule

authority of municipalities to ntaintain residency re-
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quireinents for their employees."Akron, supra. The

Linra court lteld that because the exceptions con-

tained in R C. 9.481 are exemptions for

"volunteers" and enrployees who were reqtrired to

respond to emergencies and disasters, R C.

9.481"failcd to set forth police, sanitary, or similar

regulations and only served to limit the legislative

aulhority of municipatities."Limo, supm.ln essence,

the court held tha(the State has not deinonstrated

that rnunicipal einployees have a constitutional

right to choose where one lives and demand em-

ployment frnnt an unwilling employer. Id. See,

also, Buckley v. Cav of Cincinnarl (1980), 63 Ohio

St2d 42, 406 N.E.2d 1106. Therefore, the court

held that "prohibiting political subdivisions from

rcquiring residcncy as a condition ofeinployntent is

not an overriding statc interest sufficient to mect"

the third prong of Conron's geneml law test. Limo.

at¶80.

111 39) The Lirna court also Iteld that R.C. 9.481

fails the fourth prong of the Canlon gcnerzl law

test, and we agrec. Specifically, the law does not

prescribe a rule of conduct upon citizens generally

since its plain language states: "[e)xcept as other-

wise provided in division (B)(2) of this section, no

political srrbdivision shall reqaire any of its ein-

ployees, as a condition of emplayment, to reside in

any specific area of the state."(Emphasis added.)

On its face, R.C. 9.481 imposes a restriction on the

conduct of political subdivisions, not on that of cit-

izcns generally; therefore, it fails to meet the fourth

prmig of the Canron general law test.

•7 (9 40)R.C 9.481 cannot pass Cnnron'a preentp-

tion tcst, having failed its third and fonrth prongs;

thercforc, we sustatn tlre City's third assignment of

error.

Assignment of Error tf

1141 s"The trial court erred with its deterntination

that R.C. 9.481 addressed a matter of statewide

concern as the City's residency requirenient is ex-

clusively a matter of local self-government that

Page 6

does not affect the general public of the stato as a

whole roore than ir does the City's local rnhabit-

ants." -

{¶ 42)In its secood assignnrent of error, thc City

argues that its residency requirement is a valid en-

actnrent of law as a matterof local self-govcmment.

The State agrees that the City acted as a maner of

local self-government, as opposed to acting under

its police powers. (See Appcllee's brief, pagc 25.)

(f 431The second prong of the Cantnn test, if sat-

isfied, supports a finding that thestatc stmute su-

persedes a municipality's honte rule authorny The

second prong requires that"the ordinanceis an ex-

ercise of police power, rather than of local self-

govemntent."The difference in the positions of the

parties lies in the fact that, under the City's theery,

by acting as a ntauer of local governnrcot, it neces-

sarily falls outside the second prong of the Conron

test and, therefore, renrains valid in the tace of a

conflicting state statote; while, under the State's

theory, an ordinance tlmt is an exercise of self-

government places it outside the purview of Corvon

and, therefore, it inust succumb to a con0ioting

state statute.

(144) We agree with thc City and with the holding

in Arn Fin Serrc. A.rsn. v. Cilj, of Cleveland, 112

Ohio St.3d 170, 173, 2006-Ohio-6043, 858 NE 3d

776, that "[i]f an allegedly conFlicting city ordln-

ance relates solely to self-govcrnment, thc annlysis

stops because the Constimtion authorizcs a ntuni-

cipality to exercise all powers of local self-

governntent within its jurisdi,aion."

[9 451 Although we adopt the City's reasoning,

having held-that R.C. 9.481 is not a general law un-

der the third and founh prongs of the Conro» test,

we do not expressly accept the State's coneession.

Thereforc, we find the City's sccond assignment of

error ntoot.

Assi;nment of Error I

{j 46)"The trial court erred in nat recognizing long
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standing precedent that municipal employee resid-

ency rcquircanents do not deprive individuals of any

fundatnental rights. It is long standing Ohin law

that there is no cons(itutional right to be employed

by a niunrcipaliry while living elsewhere."

1147) In its Rrst assignment of error, Ihe City ar-

gues that, while individuals bave a rigltt to live

where they choose, this right does not include thc

right to deniand eniploynient froin the government.

There is ample casc law in Ohio tosupport the

City's contention. Sce Buckley, supra;Senn v. Ciry

of Clevelnnd, Cuyahoga App. No. 84598.

2005-Ohio 765;Sr<ne ez re! Fisher v. City of Cleve-

lrrnd, Ctryahoga App. No 83945, 2004-Ohia-4345.

Indeed, the recent decisions in Lima, supm, and Ak-

rmr, supra, lend additional support to this arguntcnt.

"8 11 48) Having snstained the City's fifth and

third assignments of error, we dectine to explicitly

sustain or overrule this assignment of errur.

Assignment of Error IV

49}"The trial cnurt erred in holding that R C.

9.481 does not violate section 26, Article 11, Sec-

tion 26(sic) of the Ohia Constitutiun as theclass of

eniployce affected by the statute is arbitrarily and

capriciously drawn."

{91 50) Having held that R C. 9.481 was not validly

enacted, nor does it supersede Oltio's Home Rule

Ainendnrent, we do not nad lo deterntinc whether

it violates Article ll, Section 26, theUniforntity

Clause, of Ihe Ohio Constitution. We do, however,

struggle to accept tlte State's arguinent that R.C.

9.481 is uniform in its application when it carves

out an exception for a eategory of volunteers, which

includes paid part-tinie and temporary employecs.

Noncthcless, the City's fourth assignment of error is

ntoot. .

Conclusion

(151 } The City's fifth and third assignments of er-

Page 7

ror are sustained. The City's second and foutlh :is-

signnients of error are tnoot in light of our disposi-

tinn of the fifth and (hird assigninents of error. FI-

nally, we have declined to nde on the City's first as-

signment of error. - -

{l 52) This cause is revcrscd and remandeddo the

lower court for further proceedings consistent with

this opinion. -

It is ordered Ihat appcllants recover of said ap-

pcllees costs herein taxed. .

The Court finds there were reasonable grounds for

this appeal.

It is ordered that a special mandate issue out of this

court directing Ihe connoon pleas court to carry this

judgntcnt into cxccution.

A certified copy of this entry shall constitute Ihe

mandate pursuant to Rule 27 of thc Rtdcs of Appcl-

late Procedure. -

KENNETTI A. ROCCO, J., Conctus ( With Separate

Opinion).

ANTHONY 0. CALABRESF., JR-, P.J., Dissen(s

(With Separate Opinion).

KENNETH A. ROCCO, J., Concurring:

(q 53} I question the wisdom of the city's unbend-

ing resideticy requirentent, which can and does int-

posc hardships on sonte of its employees and their

familics and thus Ifmits the city's ability to attract

and retain the best and brightest in its employment

As the population ages, reducing the available pool

of applicants for ntorc physically and psychologic-

ally demanding municipal jobs like police and f-ire

protec(ion, the city may find an insufficient pool of

qualified applicants willing tn accept the residency

requirement. However, I do not question the city c

canstitutional autharity to inake this decision for it-

seff. Therefore, I agree that we nrust reverse thc tri-

al court's decision and find that the city charter su-

percedes R.C. 9.481.

{¶ 54} I whole-Itcarledly agree that R.C. 9.481 does
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not regulate hours or wages, or provide for the

comfort, hcalth, safety, or general welfare of all

eniployecs. See Linra v. Sfate, Allcn App. No.

1-07-21, 2007-Oliio-6419. Tt was not enacted pursu-

ant to theiegislature's authority under Art. 11, § 34

ot thc Ohio Constimtion, and therefore does not

have suprcmacy that section gmnts over enaetntents

pursuant to other cnnstitutional provisions.

'9 (1551 City Charter § 74 is in conflict with R.C.

9.481, requiring us to addressthe question whether

(lie city charter has precedence over the statute un-

der the city's home rule powers under Art. XVIII, §

3. "The first step in a honte-rule analysis is-to de-

tcrntinc 'whether the matter in question involves an

exercise of local self•government or an exercise of

local police powcr."'Ant. Frnancial Sen%r. As.rn. v.

C7eveland, 112 Ohio St.3d 170. 858 N.E.2d 776,

2006-Ohio-6043, ¶ 23, citing PvrnsGnrg v State

Emp Refnrron.c Bd. (1988), 39 Ohio St.3d 226, 228,

530 N.E.2d 26. If the Inunicipal enacmtcnt is an ex-

ercise of local police powers, then a"general" staw

law will loke precedcnce over it. Cmnnn v. Srare,

95 Oltio St.3d 149, 151, 766 N.E.2d 963,

2002-Ohio-2005, ¶ 9. If it is an exercise of local

sel6govcmment, then it takes precedence. Am. Fin-

anc ra! Serv.c, supra.

(¶ 561 The parties-here have agreed that City

Charter $ 74 is not an exercise of local police

powers. Consequently, there is no necd to address

tltc question whether R.C 9.481 is a general law.

Judge Celebrezze's conclusion that R.C. 9.481 is

not a general law niust be regarded as a display of

excessive caulion. It is not a necessary part of the

constitutional analysis in this case.

(y 57I I write separately to address inotc fully dtc

qucstton whether the city charter provision is an ex-

ercise of lacal self-government. In my view, it is

difficult to ilnagine a more local concern than qual-

ifications for municipal employntcnt. Sce Srt+re Prr-

sanne! Rd nJRev. v. Bnv Village Cix Serv. Comm

(1986), 28 Ohio St.3d 214, 216, 503 N.E.2d 518

("A ntunicipality is considered to have general

Itontc-rule authority to regulate the appointment, re-

Page 8

niovnl, qnalifications, contpensation, and dutics uf

i1s officers and employment"). Rcsidency can bc ra-

tionally considered a legitinratejob qunlification, as

residents are more likely than non-residents to be

concerned aboulthe success of the city and about

the welfare of thcir fellow residcnts. The state has

expressed concems about the "cxtraterritorial cf-

fects" of residency requirements depriving other

nrunicipalities of residents thcy nright othcrwise

have. However, no niunicipality can claim a right to

residents, so I cannot view this extratcrritorial cf-

fect as a matter of statewide concem su6ject to state

regulation.

ANTHONY 0. CALABRESE, JR., P.J., Disscnt-
ing:
(159) I respectfully dissent from nty learned col-

leagues in the majority. I believe that there is sub-

stantlal evidence in the record to suppotr the trial

court's decision. I believe the trial court's actions

were proper and should be a fG rmcd.

(¶ 591"[1]t is not the funclion of the reviewing

court to assess 1he wisdont or policy of a stmutc

but, rather, to detennine whether the General As-

sembly acted within its legislative power."Au.cmr-

fou•n Tnp. Bd of Tr'usrees v. Trncp. 76 Ohiu SOd

353, 356, 667 N.E.2d 1174, 1996-Ohio-74.

(¶ 601"[A]II statutes are presuined constilutlonal,

and the party challenging has the burden of proving

otherwisc" beyond a reasonable doubt Slate v

Bocear, 113 Ohio St.3d 148, 863 N.E.2d 155, citing

Arnold v Clevefand (1993), 67 Obio S13d 35,

38-39, 616 N.E.2d 163;Smte ex re! .Iacknrnn v.

Cuycrhnga C(1'. Cnur'r nJ Cur•.nnnn Pleaa (1967). 9

Ohio St.2d 159, 224 N.E.2d 906 ("[W]hen an cnact-

ntent of the General Assembly is'challenged, (lie

chollcngcr nrust ovcrcomc a strong presumptton of

constitutionali(y"). All presumplions and applicable

rules ofstatutory construelion arc applied to uphold

a statute from eonstittltional attack. Stole v. Uorsu

(1983), 4 Ohio St.3d 60. 61, 446 N.13.2d 449;Srnre

v SranrGaugh (1987), 34 OIiio St.3d 34, 35. 517

N.E.2d 526.
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"10 {9 611 In the case at bar, the General Assembly

used its broad authority under Section 34. Atticle II

to provide for the general welfare of public employ-

ees by enacting R.C. 9.481, which removes resid-

ency requirements as a condition of public employ-

ment. Moreover, R.C. 9.481 provides a broad grant
of authority to.the Gencral Assembly to legislate

for the general welfare of public etnployees. In ad-

dition, conditions of public employment, such as

residency requirements, are within the General As-

sembly's authority to regulate and provide for the

general welfare of public employees.R.C. 9.481 ex-

pressly conforms with R.C. Chapter 4117, and the

regulation hfthe residency requirenient is a matter

of statewide conccrn and, thus, R.C. 9.481 super-

sedes Cleveland's residency requirement.

[162) Overturning a trial court and finding a stat-

ute to be unconstitutional is an extreme remedy. I

do not belicve the evidenee in tlie case at bar rises

to the level of unconstitutionality. I would, tltcrc-

fore, agree with the lower enurt and uphold the con-

stitutionality of the statute passed by the Ohio Ic-

gislature.

Ohio App. 8 Dist.,2008.

Cleveland v. State
Slip Copy, 2008 WL 2252542 (Ohio App. 8 Dist.),
2008 -Ohio- 2655

END OF DOCUMENT
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Dayton v. State
Ohio App. 2 Dist.,2008.

Court of Appeals of Ohio,Second Districl, Mont-

gomery County.

DAYTON, Appellant,
V.

The STATE of Ohio et al., Appcllees.

No. 22221.
No. 22221

Decided May 30, 2008.

Background: City brought declaratory judginent

action against state, challenging constimtionality of

statute prohibiting political subdivisions from im-

posing a residency requitement as a condition of

employntent. The Court of Common Pleas, Mont-

gomery County, No. 2006-CV-3507, entered sum-

ntary judginent in favor of the state. City appealed.

floldings: The Court of Appeals, Fain, J., beld thac

(I) grant ofconstitutional authority to legislature to

provide for the general welfare of employees may

not be iinpaired by any other provision of the siate

constitution;

(2) statute prohibiting residency requirentents was a

valid exercise of legislature's broad authority to

provide for the general welfare af empioyecs; and

(3) statute prohibiting residency requiretnents did

not violate state constitutional Uniformity Clause.

A ff rmcd

Grady,J., dissented and filed opinion.

il( Constitutional Law 92 C=>990

92 Constitutional Law
92 Vi Enforcement of Constitutional Provisions

92V1(C) Determination of Constitutional

Questions

92VI(C)3 Presuntptions and Construction

as to Constitutionality

Page I

92k990 k. In General. Most Citcd
Cases

Courts ntust presume the constitutionality of law-

fully enacted legislation.

(7( Constltutional.Law 92 C^990

92 Constitutional Law

92VI Enforccmcnt afConstitutional Provisions

92Vi(C) Determination of Constitutional

Qucstions

92V1(C)3 Presulnptions nnd Construction
as to Constitutionality

92k990 k. In General. Most Cited
Cases

Constitutlonal Law 92 E>a1004

92 Constitutional Law

92VI Enforcemem of Constitutionnl Pravisions

92V1(C) Determination of Constitutional

Questions

92V1(C)3 Presunrptions and Canstruction

as to Constilutionality

92k1001 Doubt

92k1004 k. Proof Beyond a Reas-

onable Doubt. Most Cited Cases

When considering the constitutionality of legisla-

tion passed by the Generat Assenrbly, courts pre-

sume it to he eonstitutional and will not declare it

to bc unconstinnional unless it appezrs beyond a

reasonable doubt that the legislation and constitu-

tional provisions are clearly incompatihle.

131 Labor and Employment 231 H Q:^3

231 T1 Labor and Employment
231 Hl In Gencral

23111k2 Constitutional and Statutory Provi-
sions

231Hk3 k. ln General. Most Cited Cases

Municipal Corporatlons 268 ;C=65

268 Municipal Corporations
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268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

268k65 k. Local Legisialion. Most Citcd

Cases

Broad grant ofconstitutional authority to legislature

to provide for the geneml welfarc of cmployees

may not be impaired by the home tule provision, or

by any other provision of the Ohio Constitution, in-

ciuding the preamble. Const. Art. 2, § 34; Art. 18, §

3.

141 Municipal Corporations 268 C=67(l)

268 Municipal Corporations

268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

268k6 i Appointment and Renroval of Of-

Bcers

268k67(1) k. In General. Most Cited

Cases

Statute prohibiting political subdivisions from int-

posing a rcsidency requirement as a condition of

enrplayntent was valid exercise of legisiature's

broad authority to provide for the general welfarc

of ernployees. Const. Art. 2, § 34; R.C. § 9.481.

151 Administrative Low and Procedure I5A C=

412.1

I SA Adrninistrative Law and Procedure

15A1V Powers and Proceedings of Administmt-

ive Agencics, Officers and Agents

15AR'(C) Rules and Regulations

15Ak412 Construction

ISAk412.1 k. In General. Most Cited
Cases

Municipal Corporations 268 C^120

268 Municipal Corporations

2681V Proccedings of Council or Other Govern-

ing Body
26BIV(B) Ordinances and By-Laws in Gener-

al

268k120 k. Construction and Operation.

Most Cited Cases

Statutes361 C=210

Page 2

361 Statutes

361VI Construction and Operation

361 VI(A) General Rules of Construction
361 k204 Statute as a Whole, and Intrinsic

Aids to Construction

3611<210 k. Preantble and Recitals.

Most Cited Cases

A"preamble" is the introductory part of a statute,

ordinance, or regulation that states the reasons and

intent of the law or regulation or is used for other

explanalory purposes.

161 Constitutioual Law 92 C=2350

92 Constitntional Law

92XX Separation of Powers

92XX(B) Legislative Powers and Funclions

92XX(B)2 Encroachnrcnt on Judiciary

92k2350 k. In General. Most Cited

Cases

Statutes 361 4Da4

361 Statutes

3611 Enactnrent, Requisites, and Validity in

Gcncral
361k4 k. Powers and Duties of Lcgislature in

General. Most Cited Cases

Geneml Assembly may pass any law thal is not

constirutionally forbidden; if a particular law con-

iliets with existing case law, that is a matter for the

courtsto resolve.

171 Municipal Corporatiotts 268 E^=124(3)

268 Municipal Corporations

268V Officers, Agents, and Entployees

268V(A) Municipal Offtcers in General

268k 124 Constitutional and Statutory Pro-

visions

268k 124(3) k. Eligibility and Qualific-

ation. Mosi Cited Cases

Statutes 361 C^73(1)
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361 Statutes
36111 General and Special or l,ocal Laws

361 k70 Uniformity of Operation of General

Laws

361k73 Places

361k73(I) k.In General. Most Cited
Cases

Statute prohibiting political Subdivisionsfrom im-

posing a residency requirement as a condition of

employment did not violate state constittnional

Uniformity Clause; although law distinguished

ainong "full-time" employees, "part-time" empioy-

ees, and "volunteers," the subject matter of the stat-

ute, i.e., residency, was general, and law would ap-

ply uniforinly throughout dte state as to all persons

in Ihe sante category. Const. Art. 2, § 26; R.C. §

9.481.

181 Statutes 361 C^71

361 Statutes

36111 Ceneml and Special or Local Laws

36100 Uniformity of Operation of General

Laws

361 k71 k. In General. Most Cited Cases

A two-part test is applicd to assess constitutionality

under the Uniformity Clause: ( I) whetlter the stat-

ute is a law of a geneml or special nature, and (2)

whether the statute operates uniformly throughout

Ihe state. Const. Art. 2, § 26.

191 Statutes 361 E^71

361 Statutes

36111 General and Special or Local Laws

361 k70 Uniformity of Operation of Gencral

Laws

361 k71 k. In Gencral. Most Cited Cases

Legislative classifications do not violate the Uni-

fonnity Clause merely beoause they are arbitrary.

Consi. An. 2, § 26.

Green & Green, Thotnas M. Grcen, Jane M. Lynch,
and hued A. W agner, for appcllant.
Nancy Hardin Rogcrs, Ohio Attorney General, and

Frank M. Strigari, and Julie Kelley Cannatti, As-

Page 3

sistant Attorneys General, for appellee state of

Ohio.

Trisha M. Duff, for appellee IAFF Local # 136.

Livorno & Arnett Co., L.P.A. and Henry A. Arnctt,

for amicus curiae Ohio Association of Professioual

Fire Fighters.Green & Grecn, Thomas M. Gmcn,

Jane M. Lynch, and )ared A. Wagner, for

appellant.Nancy Hardin Rogers, Ohio Attorncy

General, and Frank M. Strigari, and Iulic Kclley

Cannatti, Assistant Attorneys General, for appellce

statc of Ohio.Trisha M. Duff, for appellee IAFF

Local # 136.Livorno & Arnett Co., L.P.A. and

Henry A. Arnett, for amicus curiae Ohio Associ-

ation of Professional Fire Flghters.FATN, Judge

'1 (¶ I) Plaintiff-appellant, the city of Dayton, has

a residency requirenrent for cinployees. Dcfendant-

appellee state of Ohio has enacted a statute that

prohibits a political subdivision of the state from

imposing residency requirenrents for its cmployccs.

This appeal eonecrns the constitutionnli(y, tinder

the Ohio Constitution, of the state's restriction on

residency requirenrents. Specifically, Dayton ap-

peals from a suntntary judgment rcndered in favor

of the state and third-party defendant-appellee In-

ternational Association of Fire6ghters Local # 136

("IAFF # 136"). After considering cross-motions

for summary judgntent, the trial coun rcndered

sutnmary judgment in favor of the state and IAFF #

136. In so doing, the trial court upheld the constitu-

tionality of R.C. 9.481, which prohibits political

subdivisions fronr requiring full-tinte emplnyccs, as

a conditinn of employment, to reside in any specific

area of the state.

112) Dayton contends that the trial court erred in

finding that R.C. 9.481 was enacted pursuam to

Section 34, Article 11 of t6c Ohio Constitution nnd

in finding ihat R.C. 9.481 prevails over residency

requirements adopted under Dayton's hoine-rule au-

thority. Dayton also contends that thc «rial court

errcd in holding thal R.C. 9.481 satisfics require-

nrents for preempting local ordinances.

(¶ 3) According to Dayton, R.C. 9.481 is an impcr-

ntissible attempt by the legislamre to interpret the
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Ohio Constitution and create a right at variancc

with holdings of both the Supreme Court of the

United States and the Supreme Court of Ohio. Fi-

nally, Dayton contends that R.C. 9.481 violates

Sectinn 26, Article 11 of the Ohio Constitution.

{1 4) We conclude that the ensctmcnt of R.C.

9.481 is authorized by the broad grant of authority

to provide for the general welfare of working per-

sons provided for in Section 34, Article li af dte

Ohia Constitution, that tnay nal be impaired by the

hontc-rule provision in Section 3, Article XVIII of

the Ohio Canstitution, nr by any other provisinn nf

the Ohio Constitution, including the prenmble.

(¶ 5} Because we conclude that R.C. 9,481 is au-

thorized by Section 34, Article 11 of the Ohio Con-

stimtion, we need nut consider Dayton's argument

that the statute violates the honte-rule provision of

Scction 3. Article XVIII, in that it conflicts with

provisions of on ordinance adopted pursuant to

homc-rule powers.

(1 6) Finally, we conclude that the Geneml As-

sentbly did not imperinissibly interfere with the role

of Ihe judiciary by enacting R.C. 9.481, nor does

the statute itself violate the Uniforntity Clause. Ac-

cordingly, the judgment of the trial court is af-

firmed.

{9 7} In 1912, Ohio citizens approved various

antendntents to their constitution, including Articlc

XViII ("the horne mlc amendment"), which al-

lowed municipalities the ability to adopt charters

and to exercise powers of self-government. Article

11 was adopted during Ihe same process and gave

Ohio's legislature broad authority over employee

welfare.

"2 [9 8) In 1913, Dayton adopted its first charter.

Subsequently, in 1978, Dayton's City Commission

adopted Ordinance No. 25558. This ordinance re-

quired all cmployees in Dayton's Civil Service to be

actual residents and reside physically in the city of

Page 4

Dayton, and to continue to live in the city during

the tenn of thcir emplnyinent. The commission also

enacted Ordinance No. 27505 in 1987, for the pur-

pose of placing the residency issue before the elect-

arate. Based on the approval of the electorate in

March 1987, Section 102 was placed in Dayton's

charter.

{¶ 9} Section 102 provides:

{¶ 10)"(A) All employees in the Civil Service of

the City of Dayton, appointed after the effcetive

date of dtis Cltarter section, must and sltall be actu-

al residents of and physically live in the City of

Dayton at thetime of their appointment, and shall

continue to be actual residents and pltysically live

in the City of Dayton during the term of their ent-

ployment.

(¶ I I)"(B) All employees in the Civil Service of

the City of Dayton, required by Ordinancc No.

25558, dated June 28, 1978, and/or personnel regu-

lations, including, but not specifically limited to,

Personnel Policies and Procedures Manual § 2.01,

originally adopted June 28, 1978, as 9.10 nnd re-

visions thereof, to have actturl residence and phys-

ically live in the City of Dayton at the time of the

effective date of this Charter section shall and rnust

continue to be actual residents of and physically

live in tlte City of Dayton during (he term of dteir

ernployment.

(¶ t2} "(C) Irrespective and nutwithsiartding any

other provision of this Charter, violation of the pro-

visions of this section shall result in discharge.

{¶ 13} "(D) The Connnission may enact such or-

dinances as mav be necessary and consis(ent with

implernentation of this section."Revised Cadc of

General Ordinances of the City of Dayton

("R.C.G.O.") 102.

{¶ 14) Consistent with R.C.G.O. 102, Dayton em-

ployees have been required to reside in Dayton as a

condition of employntent, and the requirement has

been routinely enforced.
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(1 15) In 2006, the Gcneml Assembly passed S.B.

82, which became effective as R.C. 9.481, in May

2006. R.C. 9.481 applies to all political subdivi-

sions and provides:

(y I6}"(B)(I) Except as otherwise provided in divi-

sion (B)(2)of this section, no politicnl subdivision

shall require any ofits etnployees, as a condition of

employment, to reside in any specific area of the

state.

{¶ 17} "(2)(a) Division (B)(1) ofthis section does

not apply to a volunteer.

(¶ 18) "(b) To ensure adequate response times by

certain entployees of political subdivisions to emer-

gencics or disasters while ensuring that those em-

ployees generally are free to reside throughout the

state, the electors of any political subdivision may

frle an initiative petition to submit a local law to the

electorate, or the legislative authority of the politic-

al subdivision may adopt an ordinance or resolu-

tion, that requires any individual employed by that

political subdivision, as a condition of employment,

to reside either in the county where the political.

subdivision is located or in any adjacent county in

this statc. ' "'

'3 {¶ 19) °(C) Except as otherwise provided in di-

vision (B)(2) of this section, employees of political

subdivisions of this state have the right to reside

any place they desire."

(¶ 20) The statute defines a°volunteer' as "a per-

son who is not paid for service or who is employed

on less than a permanent full-time basis."R.C.

9A81(A)(2). Thus, after R.C. 9.481 became effect-

ive, Daytun's full-time emptoyees were nu longer

required to live in the city as a cnndition of einploy-

mcnt. However, volunteers or part-time employees

could be subjected to a residency requirement.

{¶ 21) Dayton was dissatisfied with this situation

and filed a declaratory judgment action against ihe

state of Ohio in May 2006, asking the trial court to

declare that R.C. 9.481 is invalid and unenforceable

Page 5

and that it violates thc Ohio Constitution. Dayton

also asked for preliminary and perrnanenl injunc-

tions barring enforcemenr ofthe statute.

(122) After the slate filed an answer, IAFF # 136

was given permission to intervene as a third-party

dcfendant. All parties then filed cross-motions for

summary judgment. Dayton notcd in its motion that

the city's population had been declining steadily

since the 1970 census. As of November 2006,

Dayton had 2,195 employees, 70 percent of whom

resided in the northeast and southeast portions of

lhe city. Of these individuals, 819 are enrployed in

the police and fire departinents, and 80 percent live

in the northeast and southeast sections of the city.

(123) Dayton's motion also noted that imFebruary

2005, the city had 2,500 vacant residential proper-

ties. Dayton's economic expert predicted an adverse

effect on the city's population, property values, and

tax revennes if the resideiicy requirentent weae ab-

olished. - -

(¶ 24} According to the state, the Gcncral As- -

sembly found that 125 cities and i 3viliages in

Ohio subject employees to residency requirentents.-

The Gencral Assembly also made the following le-

gislative comments when it enacted S.B, 82:

(¶ 25)"Section 2, tn enacting section 9.481 of thc

Revised Code in this act, the General Assembly

hereby dcclaros its intent to recognize both of the

following:

(1126) °(A) The inalienable and fundaincntal right

of an individual to choose where to live pursuant to

Section I of Article I, Ohio Catstitution.

11271 "(B) Section 34 ot' Article I[, Ohio Conslittt-

tion, specifies that laws may be passed providing

for the comfort, health, safcty, and general welfare

of all cniployces, and that no other provision of the

Ohio Constitution irnpairs or limits this power, in-

cluding Section 3 of Article XVIII, Ohio Constitu-

tion.

(129) "Scction 3. The General Assentbly finds, in
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enacting section 9.481 of the Revised Code in this

act, that it is a matter of statewide concern to gener-
ally allow the employees of Ohio's political subdi-

visions to choose where to live, and that it is neces-

sary to generally pruhibit political subdivisions

froni requiring their employees, as a condition of

employinent, to reside in any speci8c area of the

state in order to provide for the comfort, health,

safety, and general welfare of those public employ-

ees."

*4 {¶ 291 In 3une 2007, the trial court granted sum-

ntary judgntent in favor of the state and IAFF N 136

and denied Dayton's motion for sumntary judgment.

The court concluded that R.C. 9,481 was properly

enacted under the "general welfare" clause of Sec-

tion fI, Article 34 of the Ohio Constitution, which

prcvails over the home-rule provision in Section 3,

Article XVIII of the Ohio Constitution. The court

fur[her concluded that even if Secuon 34 does not

control, R.C. 9.481 is a general law that takes pre-

cedence over Dayton's city charter. Finally, the trial

court held that R.C. 9.481 does not violate the Uni-

forinity Clausc of Section 26, Arliclc TI of the Ohio

Conslilution.

{9 30} Dayton appealed front the decision and also

requested a stay of the trial court's decision pending

appeal. A stay was granted in August 2007.

Il

(¶ 31 ) Dayton's First Assignment of Error is as fol-

lows:

{¶ 321"The trial court erred in finding that. R.C.

9.481 was enacted pursuant to Section 34, Article IT

ol the Ohio Constitution."'

(¶ 33 } Under this assigninent of errnr, Dayton con-

tends that the trial court improperly extended the

scope of Section 34, Article II of the Ohio Constitu-

tion by interpreting "general welfare" to include

every law that even tangentially affects entploy-

ntent. Dayton also claints that the phrase "general

welfare" is ambiguous and that the history and le-
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gislative debates accompanying the passage nf Sec-

tion 34 reveal that "general welfarc" pertains only

to working conditions, not other aspects of employ-

ment like residency. Finally, Dayton argues that Ihc

"general law" test used in home-rtde cases applics

to Section 34 analysis. According to Dayton, R.C.

9.481 is not agencral Inw under home-mlc stand-

ardsand cannot prevail over conflicting municipal

regulations.

{1 341 Before we address these arguments, we

should note that we have reviewed the briefs of the

parties, as well as a hricf fded by amicus curiae,

Ohio Association of Professional FiroFighters. We

have also conaidered supplentental authority filed

by both Dayton and the state.

[1](23(1351 Turning nowto the merits, we begin

with the fnndantental principle that courrs "must

'presume the constitutionality of lawfully enacted

legislation."' (Citations ontitted.) Klein v. Ler.s. 99

Ohio St.3d 537, 2003-Ohio-4779, 795 N.E.2d 633,

at 114. Therefore, when "we consider the constitu-

tionality of ••• Iegislation passed by the General

Assembly; we presurne ir to be constitutional and

will not deelare it to be unconstitutional unless ii

'appear{s] beyond a reasonable doubt that the legis-

lation and constitutional provisiuns are clearly in-

compatible."'KeReys Island CadQv Shack, Inc. v.

Zatno, 96 Ohio St.3d 375, 376, 2002-Ohio-4390,

775 N.E.2d 489 at ¶ 10, quuting Stare er rel. Dick-

mun o. DeJ'enhacher (1955), 164 Ohio St. 142, 57

0.0. 134, 128 N.E 2d 59, paragraph one of the syl-

labus.

(¶ 361R.C. 9.481 was enacted pursnant to Section

34, Article 11 of Ihe Ohio Constitulion, which

provides'

•5 {¶ 37}"Laws may be passed fixing and regtdat-

ing the hours of labor, cstablishing a minimunt

wage, and providing for thc comfort, health, safcty

and general wclfarc of all entployes; and no other

provision of the constitution shall intpair or liinit

this power."
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{j 38)Section 34 was among a number of constitu-

tional amendments that were proposed by the 1912

Constitutional Convention and approved by voters.

Another amendment adopted during this process

was Article XVDI, which is known as the home

rule antendment. Section 3 of Article XVII is con-

sidered a key part of the home rule amendment, and

states:

(9 39}"Municipalities shall have authority to exer-

cise all powers of local self-government and to ad-

opt and enforce within their limits such local po-

lice, sanitary and other similar regulations, as are

not in conflict with general laws." .

[j 40) Dayton contends that its residency require-

merrt involves the exercise only of local self-

governntent and must prevail over aoy conflicting

state legislation. Conversely, the state and IAFF N

136 argue that valid cnactments under Section 34,

Article 11 of Ihe Ohio Constitutioo must prevail

over conflicting local ordinances, due to the su-

premacy of Section 34.

[31[4111411 In Rocky River v. Stare Emp. Relations

Rd. (1989), 43 Ohio St.3d 1, 539 N.E.2d 103

("Rocky River IV" ), the Ohio Supreme Court con-

sidered the constitutionality of a statute requiring

binding arbitration of disputes betwcen a city and

its safety forces. Id. at 1-2, 539 N.E.2d 103 FNl

The city argued that the statute unconstitutionally

denied citics the power to determine municipal

safety employee compensation, in violation of the

home-rule sections in Atticle XVIII. Id. at 12, 539

N.E.2d 103. However, the Ohio Supretne Court

concluded that Section 34 of Article il governed

and that the honre-rule secdons of the Constitution

did not apply. Id. at 13, 539 N.E.2d 103.

(142) In discussing Section 34, the Suprente Cour(
stressed:

19 43)"This provision constitutes a broad grant of

autltority to the legislature to provide for the wel-

fare of all working persons, including local safety

forccs. "'" The provision expressly states in
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'clear, certain and unambiguous language' that no

other provision of the Constilution ntay iinpair thc

legislature's pawer under Sectimr 34. '- * This

prohibition, of course,includcs the'honre rule' pro-

vision contained in Sectinn 3, Article XVIII."Rncky

River 1V, 43 Ohro St.3d at 13, 539 N.F.2d 103,

quoting from Siale ex reL Rd. of Tru.nee.e nf Police

& Fireinen's Pension Fund v Rd of Trustees oI Po-

lrce RefieJ Fund (1967), 12 Ohio St.2d 105, 106, 41

0.0.2d 410, 233 N.E.2d 135. The Ohio Suprcnrc

Court, therefore, concluded that because the statute

in question was concerned with the general welfare

of employees, "pursuant to Section 34. Article Il,

the power of the General Assembly to adopt the act

may not be affecied in any way by the'hame rule'

nmendment."(Emphasis sic.) Id.

"6 {¶ 441 In Rocky River /V, the city argued Ihat

Scction 34 did not apply to concilialion, hut was in-

tended to apply only to nta¢ers involving minimum

wage. In rejecting this contention, the Ohio Su-

prerne Court first focused on the history of Secdon

34,including the constittitional debates. After dis-

cussing the constitutional debates in detail, the

court stressed:

[¶ 451'But none of this really makes anv diffcr-

ence. The laoguagc of Section 34 is so clear and ttn-

equivocal that resort tn secondary sources, such as

the constitutional debates, is actually unnecessary.

Where the language of a statute or constitutiotial

provision is clear and uttainbiguous, it is tlre daty of

courts to enforce the provision as written. '•'

'Dcbstes of a constitutional convention are propcr

matter for consideration where they throw light on

the correct intcrpretation of any provision of the

Constitntion, but if the provision is clear and may

be read without interpretation, the discussion lead-

ing to its adoption is of no value, nor are the vari-

ous statements by the members of the ccnvention

and the resolutions offered during the convention

detemtinative of the meaning of the antendment.' "

(¶ 46)"Rcgardless of what was said or not said dur-

ing the debates, the unalterable fact rentains that
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Section 34, as it was ultimately adopted, transcends

the limitations urged by appetlant. If the framers of

our Constitution had intended this section to apply

only to minimum wage, almost half of the forty-one

words contained in this section must be regarded as

mere surplusage, since it furtbcr provides that laws

may be passed 'fixing and regulating the hnurs of

labor - ' * and providing for the comfort, health,

safety and general welfare of all employees `**.'

Are we to believe, as appellant apparently does,

Ihat these words were not intended to have mean-

ing? To ask the question is to answer it"(Citations

omitted.) Id. at 15-16, 539 N.E.2d 103.

{¶ 47} The Ohio Supreme Court continued:

(¶ 48)"The same may be said of the final phrase of

Section 34, which states that ' •** no other provi-

sion of the constitution shall itnpair or limit' the

General Assembly's power to pass laws conceming

the welfare of employees. *' *}Iow can it be seri-

ously maintained that the home-rule amendment is

somehow exempt from this mandate? Section 34

could not be clearer or more unequivocal. Appel-

lant's contention, that Section 34 does not mean

what it so obviously says, is indefensible. This is

especially true whcn one considers that this court

has already held that Section 34 contains 'clear,

certain and unambiguous Ianguago' pmviding that

'no other provision of the Constitution may impair

the intent, purpose and provisions' of Secrion 34,

incltiding the houte-rulc amendment. Pen,sinn Pund,

12 Ohio St.2d at 107, 41 0.O.2d at 412, 233 N.E.2d

at 137."Rocky River IP 443 Ohio St.3d at 16, 539

N.E.2d 103.

{¶ 49) Dayton argues that we should adopt the

view of the dissent in Roc•ky Rieer7Y, which argued

that an overly broad interpretation of "general wel-

fare" makes the renraining parts of Soction 34, as

well as Scction 35, Articlc 11 of the Ohio Constitu-

tion "mere surplusage." Id. at 28, 539 N.E.2d 103,

fn. 35 (Wright, J., dissenting). Justice Wright fur-

thcr nrgned in his dissent in Rocky River IV that the

drafters of Section 34 intended to limit the General

Assembly specifically to "wages, hours, and sanit-

ary conditions in industry."Id.

*7 (150) This is the view recently taken in Limo v

Srale, Allen App. No. 1-07-21, 2007-Oltiu-6419,

2007 WL 4248278. In Lima, the Third Dislrict

Court of Appeals cuncluded aRcr a lengthy analys-

is;

{¶ 51}"R.C. 9.481 was nat validly enacted pursuant

to Article II, Section 34 of the Ohio Cuns'titution,

because Sectinn 34's language, legisla{ive history,

and case law support finding that laws prov^dmg

fur the "general welfare of all entployes" tsic] ntust

have, at minimum, some nexus between tlteir legis-

lative end and the working environtnent." Id. at 11

88.

(¶ 52} The Third District used four methods of in-

terpretation in reaching this conclusion: {I) the

cotninon definition of °entployee"; (2) "noscirur a

sociis," which instructs courts to deterinine the

nteaning of statutory phrases by thcir nnmcdiately

surrounding words; (3) the "legislative history" of

Sec(ion 34; and (4) case law interpreting Section

34.

{¶ 53) The Third Disirict conceded that "general

welfare" is a broad ternt, but observedthatthe lan-

guage in Scction 34 is limited by its snbjcct inauer.

The Third District thus franred the issuc as follows:

{¶ 54)"The general-welfare clause's plnin Ianguagc

rcquires that the General Assembly enact Faws

providing for the general welfare 'of all cinployes.'

[sic] Lima's assignment of error, thus, raises the is-

sue of whether the terrn'employei [sic] in Section

34 means employees acting within the scope of

Iheir entpluyment (i.c. within the working environ-

nrcnt) or whether 'employes' [sic] refers ta thc

status of being an employee, which transcends any

particular locus. In other words, does the tcrm

'employes' [sic] refer to the status of being an em-

ployce 24 hours per day, whiclt attaches at Iriring

and shcds at firing ('employee' in its broadest

sense), or does the tenn havc a ntore limited mean-

ing, which is intricately tied to a partictdar locus;
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herc, the work environment? If Ihe later-intcrprcte-

tion is correct, the ptain language would supporl

finding that laws passed pursuant to Section 34's

general-wclfare clause mustaddress issues related

to the employees' working envitonment-as Lima ar-

gues: If the former interpretation is carrect, then the

plain language would sttpport finding that laws

passed pursuant to Section 34 can address issues

beyond theemployees' working environment as the

state argues." Id. at ¶ 28.

(155) Afterreviewing some common definitions

of "employee," the Third District concluded that

the definitions did not resolve the scope of the term

as used in Section 34. The Third District then fo-

cused on "noscitur a.coc•iis" and concluded that be-

cause the first and second clauses of Section 34

deal with wurking ternis and conditions "within"

the employment environment, the General As-

senrbly would be limited to cnacting laws that af-

fect employees' "work environment

conditions." FN21d. at ¶ 35.

{¶ 56) Finally, the Third District reviewed historic-

al circumstances in the early 1900s and the content

of debates that occurred during the 1912 Constitu-

tional Convention. Id. at ¶ 37-47.In this regard, the

Third District again concludcd that Section 34 was

intended to empower the General Asscmbly with

legislative authority over only labor hours, a min-

imum wage, and the working environment itself. Id.

at¶46.

*8 (157) As we noted, this is the view taken by the

dissent in Rocky RiverlK In arguing that Ihe legis-

lature could not enact compulsory arbitratiott legis-

lation that would prevail over conflicting municipal

law, Justice Wright's dissent in Rocky River IV sug-

gested that "any fair-minded reader of the debates

could only conclude that •''[Sectiou 341 refers to

wages, hours and sanitary conditions in

indnstry."Rocky R'rver !V, 43 Ohio St.3d at 28, 539

N.E.2d 103 (Wright, J., dissenting), But this was

not the view adopted by the majority of the Ohio

Supretne Court.
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(158) Justice Wright also reviewed case law inter-

preting Section 34. Like the Tlrird District, Justice

Wright cnncluded that Scctinn 34 is litnited in

scope to °the minimunr wage, hours of labor, or

safety conditions."Id. at 35, 539 N.E.2d 103. Com-

parc Linta. 2007-Ohto-6419, at 9 54 (stating that

"Section 34 general welfare case law is limited to

enrployee economic welfare'). Again, this was not

the view expressed by the nrajority opinion in

Rocky River IV, and wc are buund by that decision

until it is reversed or overruled. See, e.g.,Nad. CitV

Bank v. Rhuades, 150 Ohio App.3d 75, 84,

2002-Ohio-6083, 779 N.E.2d 799- at ¶ 31;Louis A.

G+'cen. P.S. v. Slate Bd. of Registr-rnion for Profes-

sional Engineera and Sart-eJars, Greenc App. No.

05CA121, 2006-Ohio-1581, at ¶ 20; and Slate v.

Dnvi.s. Clark App. No.2006 CA 69,

2007-Ohio-1030, at 1143 (all referring to thc bind-

ing effcct of Ohio Supreme Court decisions).

{¶ 59) Furthertnore, we find a logical inconsistency
in the Third District's classiftcation ofthe issues. In

Lima, the Third District focused on whether

"employee" rafers to a status that attaches at hiring

and skeds at firing ( tlre state of Ohio's position in

Liurn ) , or whclher "employee" is tied to a particu-

lar locus-Ihc working environntent ( the ci(y of

Lima's position). The Third District concluded that

in the first situation, Section 34's "plain language"

would "support finding tttat laws passed pursuant to

Section 34 can address issues beyond the emplov-
ees' working environment."Ltnia. 2007-Ohio-6419,

at ¶ 28. However, the Third District also stated that

in the second situation, Scction 34's "plain lan-

guage" would "support finding that laws passed

pursuant to Section 34's general-welfare clause

must address issues related to the employces' work-

ing environment." Id.

{9 60[ We find it difficult to undcrstand how stat-

utory language can be described as "plain" if it can

be read to support each of two contrary posilions.

Moreover, if language is plain, it must be applied as

written. See, e.g.,Srale v. Tuomafa, 104 Ohio St.3d

93, 96, 2004-01io-6239,818 N.E ?d 272,.at Q
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11•12, and Lr re Bhre Flnme Energy Corp., 171

Ohio App.3d 514, 536, 2006-Ohio-6892, 971

N.E.2d 1227, at ¶ 43. As we have already stressed,

the Ohio Supreme Coun concluded in Rocky River

1p that the language in Section 34 is unambiguous

and may not be iinpaircd by the homc rule amend-

nient. Rncky Rtver IV, 43 Obio St.3d at 16, 539

N.E.2d 103.

*9 1161) In 1999, the Ohio Supreme Court again

rejected attempts to restrict Section 34, stressing

that Section 34 has repeatedly been interpreted as a

"broad grant of authority to the General Assembly,

not as a Iimitalion on its power to enact legisla-

tion:'Anr. As.rn, of Unht Prafessors, Cent. Slale -

Univ Chapler v. Cent. S1aie Unln. (1999), 87 Ohio

St.3d 55, 61, 717 N.E.2d 286.In Cent. Stare Univ.,

the American Association of University Professors

("AAUP") alleged that the General Assembly had

violalcd Section 34 by enacting legislation tltat

burdened state entployccs: The burden consisted of

an increase in the entployeea instmctiunal work-

loads. The Ohio Suprenre Court rejected the conten-

tion that Section 34 restricts the legislature solely to

the enactment of laws bericfiting employces, rather

than hurdening employees as well Id. at 60, 71?

N.E.2d 286. In this regard, Ibc court noted that:

(¶ 621"The General Assenrbly routinely enacts le-

gislafionthat serves precisely the purposeAAUP

would have tis declare itupermissible. R.C.

3319.22, for instance, allows rules imposing con-

tinuing educatian requirentents npnn teachers; R C.

109.801 requires police officers to undergo annual

firearm trnining; public employees are limited by

R.C. 102.03 in gifls they mny receive; and classi-

fied employees are limited in their solicitations of

political contributions under R.C. 124.57. Further-

more, entployees uf Head Start agencies and uut-

of-home child care enrployees inust subnrit to crim-

inal rocord chccks (R.C. 3301.32 and 2151.86);

teachers and other school employees may be re-

quired to undergo physical examinations in certain

instances at the discretion of school physicians

(R.C. 3313.71); an entployee who contracts AIDS
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from a fellow employee has no cause of action in

negligence against his enrployer (R.C.3701 249);

and board of health entployees dealing with solid

and infectiuus waste are required to complete cer-

tain training and - ccrtif cation prograins (R.C-

3734.02). -

1163) "These statutes provide only.a few exantples

of laws burdening employees based upon legislative

decisions to regulate theeniployment sector in the

public interest. None of these statutes was enacted

to beneGt employees, but there can be no question

that they constimte important legislation that the

General Assembly has the conslitutional authority

to enact.'•87 Ohio St.3d at 61, 717 N.E.2d 286.

11641 Somc of rhe stamtes mentioned by the Ohio

Supreme Court bear no nrore "nexus" to the condi-

tions of the "work envitountent".than the residcncy

provisions in R.C. 9.481. Liinn, 2007-Ohio-6419, at

¶ IR. For example, R.C. 102.03 places restrictions

on the outside employment of various public enr-

ployees for as long as 24 nionths aRer they leave

public service. Likewise, granting immunity to em-

ployers for negligent transmission of the AIDS vir-

us by fellow employees does not bcar a significant

nexus to the work environment itself. Nonetlreless,

the legislature's power to routinely enact rhesc

measures under Section 34 has been upheld. Cere.

Srate Univ., 87 Ohio St.3d at 61,.717 N.E.2d 286.

The fact that the legislative ends do nm bear a

°nexui' to the canditions of the working environ-

inent does not mean that the legislature's goals in

enacting these statutes are irrelevant. However,

contrary to the Third District's conclusion, this does

mean that Section 34 is not lintited solely to legisla-

tion that bears a nexus to the conditions of the

working environrnent as opposed m the stams of

being an "employee"-which attaches al hiring and

is shcd at firing. Lima. 2007-Ohio-6419, zt ¶ 28.

'10 1165) In a recent decision, the Ninth District

Court of Appeals employed a different analysis in

assessing the corrstitutionality of R.C. 9481. The

issue before the Ninth District Courr of Appeals

was Aie same-whether ihe General Assentbly acted
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within the authority gmnted by Section 34, Article

II of the Oltio Constitution. See Sfate v. Akron,

Snnrmit App. No. 81506, 2008-Ohio-38, at ¶ 9. In

Akron, the Ninth District Court of Appeals agreed

dtnt Rocky River IV had taken an expansive view of

the General Assembly's power under Section 34. Id.

at y 15-I8.However, the Ninth District Court of Ap-

peals conctuded that the phrase "general welfare" in

Section 34 is not without limits. Id. at ¶ 18.

(, 70)'9n interpreting the General Assembly's

broad authority under Article Il Section 34, the

Ohio Suprerne Court has recognized the socictal

notion of 'common welfare.' Although the Court

has not explicitly articulated a limitation on the

General Assembly's authority under Article IISeo-

tion 34 to enact legislation forthe 'general welfare'

of employees, it Itas been unnecessary for it to do

so in the prior cases before iG"Id. at 120.

1166) The Ninth District Court of Appeals stressed

that while the term "general welfsre" appears to be

all-encompassing, it "cannot reasonably encompass

everything that arguably benofits some employ-

ce.s."id. Instead, some boundaries must exist. To

decide Ihe boundaries, the Ninth District Court of

Appeals looked to the "common welfare" clause of

the preamble to the Ohio Constitution. In this re-

gard, the Ninth District Court of Appeals observed:

(¶ 67)"While Article II[,) Section 34 explicitly au-

thorizes legislation for the general welfare of em-

ployees, legislation adopted under it must also

either secure the blessings of freedom to citizens of

Ohio or fnrther the 'general welfarc' of the state.

'All government power derives from the people, but

these grants of power are limited.'" •- The scope

of the power gmnted Ohio by its citizens is found in

the preamblc of the Ohio Constitution:

[¶ 68) " 'We, the peaple of the State of Ohio,

grateful to Abnighty God for our freedom, to secure

its blessings and promote our common welfare, do

establish this Constitution."' (Citations omitled.)

Id.at¶19.

[¶ 69) Based on the preamble, the Ninth District

Court of Appeals concluded that Ohia's Constitu-

tion only authorizes laws securing freedom for cit-

izens or furthering their common welfare, and that

all laws are subject to this limitation. Id. The Ninth

District Court of Appeals also found no barrier to

this line of thought in the Ohio Suprente Courr's

previous decisions. In this regard, the Nin(h District

Court of Appeals noted:

(¶ 71) Consistent with the "contmon welfarc" lim-

itation, the Ninth DistricfCourt of Appeals distin-

guished Rocky River 1V,Persion Pund, and Cenrral

$tafe Univ. because those cases invalved contpre-

hensive legislation addressing significant social is-

sues impacting the public atiarge. Id. at ¶ 21-24.ln

contrast, the Ninth District Caurt of Appeals can-

cluded that R.C. 9.481 did not affect (he contnton

welfare. The Ninth District Court of Appeals con-

cluded that the "sole purpose" of R.C. 9.481 is as

follows:

"11 {¶ 72)"[T]o invalidate employee residcncy re-

quirentents by polilical subdivisions. This legisla-

tion does not address any significant social issues

intpacting tite public atlarge; it is not part of a
cmnprehensive legislative sehente, but deals with a

single issue; and it applies to a relatively small seg-

nient of the population ( those who are employed by

political subdivisions, are subject to residency re-

quirernents, and would choose to live elsewhere if

allowed to do so).

{¶ 73) "•"• unlike any of the legislation that the

Supreme Court has determincd falls within the

scope of Article II[,] Section 34 as providing for the

general welfare of employees, Section 9 48.1 does

not pertain to the protection or regulation nf any ex-

isring right or ubligation of the affected employees.

Instead, it is an attempt to circunivent municipal

honte rule authority and reinstate a'right' rhat the

employees voluntarily surrendered when thcy ac-

cepted governmcnt employment."(Bracke(s added.)

Id, at y 24-25.

[5](9 74) We note that a prcamble is " 'the intro-
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ductory part of a statute, ordinance, or regulation

that states the reasons and intent of the law or regu-

lation or is used for other explanatory

purposes."' Chri.etv v. Summit Cly. Bd. of Elections

(1996), 77 Ohio St.3d 35, 39, 671 N.E.2d 1, fn.-1,

citing Webster's Third New World lntemational

Dictionary (t986) 1783. The view of the Ninth Dis-

trict Court of Appeals on the effect of the preamble -

is supported by Palmer v. Tingle (1896), 55 Ohio

St. 423, 45 N.E. 313. In Palmer, the Ohio Supreme

Court indicated that the preamble of Ohio's Consti-

tution limits (he powers of the General Assembly.

Specificaily,the courtstated:

(¶ 75)`lt is worthy of notice that the constitution is

established to secure the blessings of freedom, and

to promote the contnton welfare. As the constimtinn

must be regarded as consistenl with itself

. throughout, it must he presumed thal the laws to be

passed by the geneml assembly under the powers
conferred by that instrument are to be such as shall
secure the blessings of freedom, and promote our
cunrnton welfare,"55 Ohio St. at 440, 45 N.E. 313.

{¶ 76}Rocky River IV did not considcr any lintita-

tions imposed on Section 34 by the cnncept of

"common welfare"-presumably because the Ohio

Supreme Courl did not need to do so. As the Ninth

District Court of Appeals noted, the statute in-

volved in Rocky River IV was part of comprchens-

ive legislation encompassing an entire chapter of

the Ohiu Revised Code. Akrnrr, 2008-Ohio-38, at Q

2 LL Sec also Rochr River IV, 49 Ohio St3d at 41,

550 N.E.2d 464 (noting lltat the smtutory seetion

involved in the case was-part of the Ohio Public

Eniployccs Collective Bargaining Act, R.C.

Chapier 4117). The idea of legislaling for the

"common welfare" also appears in Cenrral State

Univ, as Ote court focuscd on the fact that statutes

previously upheld as valid had been "based upon

legislative decisions to regulate the einployment

sector in the publ'rc interest."(Emphasis added.) 87

Ohio SL.3d at 61, 717 N,E.2d 286.

"12 {¶ 771 Nevertlteless, we are not persuaded that

the grant of authority to the General Assembly, in

Page 12

Section 34, Article il of the Ohio Cnnstiltttion, to

pass laws providing for the general welfare of all

employees, is sttbJect to a limitation based in the

preamble to the Ohio Constitutian. The last clause

of Section 34, Anicle II unequivocally declares,

"and no other provision of Ihe constitution shall int-

pair or limit this power."The declaration includes

the preamble to the Ohio Constitution as well as the

honre rule amendment. The effect is to render the

grant of legislative power contained in Section 34,

Article 11 plenary; no limitations to that power ex-

ternal to the language therein may be intposcd.

(y 78) In short, Secnon 34, AncCle 11 of the Ohta

Constitution gives the General Assemblythe power

to provide that employees of political subdivisions

of the state shall be free to reside wherever ihcy

choose, because ihat is a provision providtng for

their general wclfarc. Dayton's first assignmcnt of

error is ovenvled.

III

{9 79} Dayton's second assignnrent of error is as

follows:

11 80}"The trial court erred in finding tluot R.C.

9.481 satisfies tlte thrce part test established in City

of Canton v. State of Ohio and preempts the re-

quirecnent set forth in Ihe city's ebarter thai all city

employees nrust reside within the city limits"

{'i 81) Under this assignment of error, Dayton con-

tends that its residency rule is a mattcr of local sclf-

government and that the trial court crred in finding

that R.C. 9.491 is a general law that takes prcced-

ence over Dayton's city charter. In responsc, the

state and IAFF 4 136 contend that R.C. 9.481 regu-

lates matters of statewide concem and is a general

law superseding Dayton's home rule powcrs. In this

regard, the state also claints that R.C. 9 481 has ex-

tra-territorial effects because it addresses the labor

relationship between public-sector employcrs and

employees and because society is no longer concen-

trated in insular, local comntunities.
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{¶ 82) In view of our disposidon of Dayton's first

assignment of error, this assignment of error has

beconte moot. R.C. 9.481 prevoils over Dayton's

city charter by reason of Section 34, Article II of

the Ohio Constitution; it is not necessary to estab-

lish that it is a general law for it to prevail.

11931 Dayton's second nssigninent of error is over-
ruled as moot.

1V

{¶ 84} Daytotis third assignment of error is as fol-

tows:

(¶ 85)"The trial court erred in failing to find that

R.C. 9.481 is an intpermissiblc attempt by the Icgis-

lature to interpretthe ennstitution and croate a right

at variance with both the United States and Ohio

Supreme Courts."

(1,1861 Under this assignment of error, Daymn con-

tends that the legislature impermissibly interfered

with the role of the judiciary by enacting legislation

that interprets Article T, Section I of the Ohio Con-

siilution in a way that is inconsistent with existing

judiciat decisions. The state responds by noting that

Dayton failed to raise a"sepamtion of powers" ar-

gument in its wmplaint. Citing Johns v. Univ. uf

Cinc'iruoatl Med. Assn., Inc., 101 Ohio St.3d 234,

2004-Ohio-824, 804 N.E.2d 19, the state also points

out that the General Asseinbly may pass any law

that is not constitutionally fotbidden.

*13 [6)(1 87) Ip this regard, we agree with the

state. In Johns, the Oltio Supreme Court stated,

"'[T]he statc Constitution is primarily a limitation

on legislative power of the General Assembly;

therefore, the General Assembly may pass any law

unless it is specifically prohibited by thc state or

federal C.nnstitutions."' (Citations omitted.) Id. at 9

35.1f a particular law wnflicts with existing case

law, that is a matter for the courts to resotve. Con-

sistent with this principle, the Ohio Suprcnte Court

has declared legislation invalid or unconstitutional

on numerous occasions. The General Assembly has
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also exercised the option of enacting legislation to

supersede decisions with which it disagrees. Aclas-

sic example uf this interplay is the uninsuredfun-

derinsured motorists slatute, which has long becn a

hattleground between the legislature and courts. See

P.C. 3937.18 and its uncodifted law, indicating an

intention to supersede various Ohio Supreme Court

decisions, inclttding Scort-Ponlzer o. Liherrv Nlur.

Fire Ins. Cn. (1999), 85 Ohio St.3d 660, 710

N.E.2d 1116, and Snvuie v. Grmrge Min, ln.v. Co.

(1993). 67 Ohio St.3d 500, 620 N.L'.2d 809

;y 88) Dayton points to no federat or state conslitu-

tinnal provisions that specifically pmhibit enac(-

ment of R.C. 9.481. As a result,the (icneral As-

sembly was not precluded froni enacting the stznne.

{9 89) Dayton's third assignment oferror is over-

ruled.

V

1190) Dayton's pourth Assignntent of Error is as

follows:

11 911"The trial court erred in finding thnt R.C

9.481 does not violatc Section 26, Article II of the

Ohio Constimtion"

[71(¶ 921 Dayton contends under this assignntent of

error that the trial court erred in failing to find thai

R.C. 9.481 violates the Uniformity Clause of the

Ohio Constitution. In this regard, Dnytnn argues

that R.C. 9.481 is unconstitutional bccause it cre-

ates arbitrory distinctions between fu11-tintc and

part-tinte municipal eniployees. As we mentioned,

R.C. 9.481(B)(1) provides that political subdivi-

sions ntay not require employees to reside in any

speeific area of the state as a condition of employ-

ntent. However, certain individuals, defined as

either volunteers or persons with less than ful6,inre

employment, may be subjected to residency rc-

quiremcnts.

(9 931Section 26, Articic ll of thc Ohio Constitu-

tion states:
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(I 94}"AII laws, of a general nature, shall have a

uniform opemtion throughout the Stale; nor, shall
any act, except sucli as relates to public schools, be

passed, to take effect upon the approval of any oth-

er authority than the General Assembly, except, as

otherwise provided in this constitution"

[8][9 95] A two-part test is applied to assess con-

stitutionality under the Uniformity Clause: "(I)

whether the statute is a law of a general or special

nature, and (2) whether the statule operates uni-

furmly throughout the stata"(Citatians omitted.)

llesenca, Inc. n. Akron (1999), 84 Ohio St.3d 535.

541, 706 N.E.2d 323.

"14 (196} The first pert of the test refers to subjeci

matter, not geographical application. Id. at 542, 706

N.E.2d 323. In deciding whether a given subject

ntatter is general or special, the Ohio Supreme

Court has said thal a mattcr is of a general nature

"if the subject does or may exist in, and affcct the

people of, evcry county, in the state."Id."On the

contrary, if the subject cannot exist in, or affect the

people of every county, it is local or special:'Id.

Based on this standard, which differs from the more

complex criteria used to decidcwhether laws arc

"gencral" for purposes of the home-rule amcnd-

inent, we conclude that the subject matter of R.C.

9.481 is general because the subject of the statute

(residency) does or may exist in and affect the

people of every county in the state.

11971 In Auslinrown Twp. Bd. of Trvstees v. Trocp

(1996). 76 Ohio St.3d 353, 356, 667 N.E.2d 1174,

the Ohio Supremc Court stressed that "unifonn op-

eration throughout the State" means "universal op-

emtion as to territory; it takes in the whole state.

And, as to persons and things, it nteans univetsal

operation as to all persons and things in the same

condition or category. When a law is available in

every part of the state as to all persons and things in

the same condition or category, it is of uniform op-

eration throughout the state."

{1 98) Again, under this defnition, we conclude
that R.C. 9.481 does not violate the Unifornri(y
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Clause. Althotigh R.C. 9.481 distinguishes antong

"full-tirne" employees,-"part-time" employees, and
"volunteers," the law.is available in every part of

Ohio to all individuals occupying the same position

or category. In other words, all part-time enrplayees

or volunteers in every municipality in Ohio may be

subjected to a residency requirement, while full-

time employees may live where they choose.

[9]1199) Dayton contends that these classifications

violate the Uniformity Clause because they are ar-

bitrary. However, the Ohio Supmnre Court has re-

jected the idea that arbitrary classifications violate

Ihe Unifonnity Clause, Aosimrown, 76 Ohio St.3d

at 358, 667 N.E.2d 1174. In Austinrowrr, the court

stressed: -

{¶ 100}"[A]rbitrary classifications violate the Uni-

fonnily Clause only where those classifications arc

contained in a statute first dccmed to he special or

local as opposed to general. '""

{¶ 101) "Further, acceptance af the contention that

the Uniformity Clause bars all legislatively created

classifications deenred by the judiciary to be arbit-

rary would inrproperly and unnecessarily expand

the scope of that constitutional pruvision. Tradi-

tionally, and tnore appropriately, it is equal protec-

tion analysis, rather than Uniformity Clause analys-

is, which mandates inquiry into whcther legislat-

ively created classifications of similarly sitnated

persons bear a rational relationship to legitimate

governmental purposes"Id. at 358-59, 667 N.L.2d

1174.

{9 102) Based on the Ohio Suprcnie Court's in-

struction in Ausrrnrown, we will not consider

whether the classifications in R.C. 9 481 are arbit

rary. We also note that Dayton failed to challenge

R.C. 9.481 on equal protection grounds.

•15 (1 1031 In light of the abovc discussion, we

canclude that R.C. 9.481 does nof viotaie the Uni-

formity Clause. Accordingly, Dayton's fourth as-

signment oferror is overruled.
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VI

(¶ 104) All of Dayton's assignments of error hav-
ing been overruled, the judgment of the trial court

is atfirmed.

Judgment affirmed.

DONOVAN, J., concurs.
GRADY, J., dissents.
DONOVAN, J., CONCURS.GRADY,J., DIS-

SENTS.
GRADY, J., dissenting:

(1 105) The question presented in this appeal is

whether the residency requirement in the charter of

the city of Dayton survives the prohibition against

such regulations in R.C. 9.481. That question

presents two issues of law. The first issue is wheth-

cr the city's residency requirement is entitled to thc

protection of the home rule amendtnent, Section 3,

Article XVIII of the Ohio Constitulion. If Ihal pro-

tection applies, then the second issue for determina-

tion is whether R.C. 9.481 was enacted pursuant to

the atithority conferred on the General Assetnbly by

Section 34, Article (l, which trumps the protections

afforded local legislation by the home rule amend-

ment.

11106) Section 3, Article XVTIT provides:

*16 {¶ 107) "Municipalities shall have authority to

exercise ail powers of local self-govemntent and to

adopt and enforce within their limits such local po-

licc, sanitary and otltcr similar regulations, as are

not in conflict with general laws."

{¶ 108) In Canron v. Srare (2002), 95 Ohio St.3d
149, 766 N.E.2d 963. 2002-Ohio-2005, the Su-
preine Court held:

(¶ 109)"To constitute a general law for purposes of

home-rule analysis, a stamte must (1) be part of a

statewide and comprehensive legislative enactment,

(2) apply to all parts of the state alike and operate

uniformly throughout the stnte, (3) set forth police,

sanitaty, or similar regulations, rather than purport

Page 15

only to grant or litnit legislative powcr of a muni-

cipal corpomtion to set forth police, sanitary, or

similar regulatians, and (4) prescribe a rule of con-

ducl upon citizens genemlly."Id. at syllabus.

{^ I10}R.C. 9.481 fails the tests for ageneral law

in several ways, but ntost cleurly because it does

nol "set forth police, sanitary,.or similar regula-

tions, (but) purport(s) only to grant or limit legislat-

ive power of a nttmicipal corporation to set farth

police, sanitary, or similar regulations."By its

terms, R.C. 9.481 is wholly and exclusively prohib-

itory. Therefore, R.C. 9-.481 is nat a general law for

purpose of Section3; Article XVIII that nullifies

the residency requirement in the charter of the city

of Dayton.

{¶ III ) Even if R.C. 9.481 were found to satisfy

the (est for a "general law," it would not prevail

over tbe conflicting provisions of Dayton's resid-

ency requirentent for its employees, because the

city's residency requirement is an exercise af its

proprietary authority, whieh is protected by Sectiun

3, Article XVIII, front the state's exercisrof its po-

licc power, absent some otlter prohibition.

(¶ 112) The general laws of the state to whicit Seo

timt 3. Articlc XVIII refers "are obviously sticlt ns

refer to police, sanitary,and otlter shnilar regula-

tions which apply uniformly throughottt the

State."Fifzgerold v. Cleve(and (1913), 88 Ohio St.

338, 359, 103 N.E. 512. They ate cxpres'sions of

"that inhtrcnt savereignty which it is the right and

duty of the governinent or its agents to exercise

whenever public policy in a broad sense deinands,

for the bcnefu of society at large, rcgulations ta

guard its morals, safety, heafth, order, or to iosure

in any respect such economic conditions as an ad-

vancing civilization of a highly contplex character

requires"Miami County v. Dayron (1915), 92 Ohio.

St.217,223-224.

{T 113) Municipalities ntay likewise exercise the

police power. See, c.g., Slare ex rel. Ton;ino v.

Braum (1989), 47 Ohio St.3d 119, 549 N.L.2d 505.

However, the grant 1o municipalities of "all power
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of local self-government" in Scction 3, Article

XV III is broader than the authority to exercise the

police power. Therefore, not all local legislation is

necessarily an exercise of a municipality's police

power. Further, it is only those enactments of"local

police, sanitary and similar regulatione" that are

subject to the superseding provisions of the home

rule amendtnent when they conflict with a general

law. Stale e.c r-e!. Canrrda v. Phillips (1958), 168

Ohio St. 191, 151 N.E.2d 722.

(¶ 114) The police power is a governmental power,

the powcr to prescribe mles regulating the conduct

of the public generally in order to provide for the

common welfare of the governed. Stare, v. Marlin

(1958), t68 Ohio St. 37, 151 N.E.2d 7. As applied

to business activities, it is the power to regulate

thcm as opposed to the power to engage in them.

State v. Helvering (1934). 292 U.S. 360, 54 S.O.

725, 78 L.Ed. 1307. When engaged in a business

activity, a municipal corpormion acts as a propriet-

or, not a governmental entity performing a regulat-

ory function.

{¶ 115) Notwithstanding the fact that it is a muni-

cipality, and the facl that the city of Daytoti s resid-

ency requirement regulates who may be its employ-

ees, that determination is an exercise of the city of

Dayton's proprietary authority, not an exercise of

its police powers. The city's exercises of its author-

ity as a proprietor are protected by the hornc rule

ainendment from interferencc by the General As-

sernbly through an exercise of the state's police

powers, except to the extcnt that the city's exercisc

of its proprietary authority violates some other con-

slitutional prohibition, such as the Equal Protection

Clause, which the General Assembly may use its

police powers to enforce. No such violation is ar-

gued. Therefore, regardless of any conflict with

R.C. 9.481, rhat section, being an exercise of the

police power, does not supersede the city's resid-

ency requirement pursuant to Section 3- Articlc

XVIII, because the residency requirement is an ex-

ercise of the city's authority to act for its own pro-

prietary purposes. The action that the city took in
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adopting ils residency requirement for entployees is

not different in kind and character from deciding

from whom it will pumhase its supplies, which is

plainly a matter protected from state intrusion by

the home rule amendment.

{¶ 116} Even if R.C. 9,481 fails as a geneml law

for purposes of home-mle analysis, it nevertheless

prevails over the proteetions the home tvle amend-

ment provides if (heGeneml Assentbly passed R.C.

9.481 pursuant to the authority conferred on it by

Section 34, Article 11. That sec(ion states:

11 I 17)"Laws may be passed fixing and regulating

the hours of labor, establishing a minimtnn wage,

and providing for the cornfort, health, safety and

general welfarc of all employees; and no other pro-

visions of the constitution shall impair or limit this

power."

*17 19 1181 The ftrst thing to understand about

Scction 34, Articlc Il is thal, as a grant of authority

to the General Assembly, it is redundant.Section 1,

Article Ii of the Ohio Constiortion provides: "The

legislative power of the state shall he vested in a

General Assembly '••" That grant of authority

was originally provided by Article I, Section I of

the 1802 Ohio Constitution. Swisher, Ohio Consti-

tution Handbook (1990), Editor's Conrmeni, 209.

The "legislative power" conferred on the General

Assetnbly inettides an inherent power to prescribe

regulations that promote the education, health,

safety, peace, morals, and general welfare of the

community, which is exercised under Ihe rubric

"police power." Strrte v. Storer (1971), 28 Ohio

App.2d 229, 276 N.E.2d 651. The General As-

sembly's exercise of the police powcr is not plen-

ary, but is subservient to other provisions of the

Ohio Constitution.Frcnch v. Dw•iggins (1984), 9

Ohio St.3d 32, 458 N.E.2d 827.

11119) The police power conferred on the General

Assembly by Section I, Article il is fully sufficient

to authorize any legislation comprehended by Sec-

tiun 34, Article 11. However, because of apprehen-

sions that other provisions of the Constitution
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nright intpair the General Assembly's exercise of its

Section 1, Ardcle II powers for that purpose, Sec-

tion 34, Article Ii wasadupted. Steinglass and

Scarselli FN3 explain.

{¶ 1201"The adoption of Article Il, section-34 was

one of the major achievements of the Progressive

ntuvement at the 1912 convention. In 1912 shortly

after the Constimtional Conventionconvened but

long before it completed its work, the Oiio Su-

preme Court in State, er rel. Yapte v. Creamer

(1912) FN4 upheld the constitutionality of Ohio's

first workers' compensation laws. However, the

statutc was voluntary, and the court suggested that

coercive legislation would violate the Ohio Consti-

lution (ibid.; see also Ta (or v. Academy Iron &

Metaf Co. 1988: 151). ^5Section 34 insulated a

mandatory progrant of workers' contpensatian froin

constitutional attack by providing 'a broad grant of

authority to the legisleture to provide for the wel-

fare of all working pcrsons' (Rocky River v.^lN6

Employment Relotrans Board, 1989): 13-14)

and by 'entpower[ing] the General Assentbly to

regulate the employment relationship without run-

ning afoul of the now-obsolete judicial doctrine of

'economic substentive due process' (Bradr n.

Sa(ety-Kieen Can:, 571 N.E.2d 132, 1991:

639).FN7

;1 121] "Section 34 accomplished the latter pur-

pose by containing a statetnent, identical to the one

in section 33, Ihat'no other provision of the consti-

tution shall iinpair or limit this power.' This provi-

sion insulated the program from claims that legisla-

tion enacted under its authority violated other pro-

visions of the Ohio Constitution."

(9 122) The history and origin of Section 34, Art-

icle 11 are gennane to its enverage. An editor's note

to the diseussion of Section 34, Article II in Bald-

win's Ohio Revised Code Annotated states that it

was among °[tlhe key reforms advocated-by organ-

ized labor in the late nineteenth and early twcntieth

centuries (that) included a living wage, decent

working conditions, and job security."Those mat-

ters concern the working environment. Since its ad-
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option, judicial approval of legislation enacted pur-

suant to Section 34, Article It has been confined to

matters that involve suclt conditions of employ-

ntent. See Rockp River v. State Brnp. Relations Bd

(1989), 43 Ohio St.3d 1, 35, 539 N.E.2d 103

(Holmes, l., dissenting).

'18 ['Q 123) The Irial court in the present case de-

parted from that standard, reasoning that the

"general welfare of all employees" clause in Sec-

tion 34, Article 11 autltotized enactment of R.C.

9481, prohibiting limitations on the place of resid-

ence of municipal ernplnyees. The trial courl erred

when it so held, becatise application of a general

provision to facts beyond tlre range of lhose in spc-

cial provisions to which it is attached lets the tail

wag the dog and risks extending a general provision

- to matters beyond the intention of those who adop-

ted it. Deterntination of that intention is the goal of

the canon of interpretation noscilure a snciis : to in-

terpret a general ternt to be similar to more specific

terins in a series. As we apply that.principle, and

consistent with its reference specifically to laws

"establishing a minimunt wage, and providing for

the comfort, health, (and) safety" of all entployees;
the "general wclfre" clause of Section 34, Aiticlc

II authorizes only legislation regulating conditions

of employment wi7hin the working cnvironment.

{¶ 124}R.C. 9.481 goes beyond those limits by pro-

hibiting mmnicipal legislation that places linti(s on

where employees of the municipality may reside,

Such regulations apply to conditions for entplo-v-

ment, not to conditions of employment, which are

those that pertain to the working environmenl.

Therefore, R.C. 9.48t was not validly enacted pur-

suant to Section 34, Articlc Il, and its superseding

provision does not truinp [hc protections that the

home rule amendment affords to Dayton's residency

reqnirement. Instead, and necessarily, R.C. 9.481

was enacted pursoant tn the authority conferred on

the General Assembly by Scction l; Article 1, and

to that extent is subject to Section 3, Article XVIII,

the horne rule amendment.

(Q 125) 1 would hold that the city of Dayton's res-
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idency requirement for its employees, not being a

"local police, sanitary or similar regulation;' is not

subject to the superseding provisions applicable to

conflicts wiUt general laws in Scetion 3, Article

XVIII, and that R.C. 9481 cannot supersede the

Dayton residencyrequirement because that section,

being only prohibitory, is not a general law given

preference over local enactments by Section 3, Art-

icle XVIII. Further, because R.C. 9.481 exceeds the

authority conferred on the General Assembly by

SectiOn 34, Article ll, the superseding provisions of

Section 34, Article 11cannot apply to deny the city

of Dayton's residency requirement for its employ-

ees tlte protcctions it is afforded by Section 3, Art-

icle XVIII, the home rule amendntent. I would re-

verse the declaratory judgment that the trial court

granted for those reasons and remand Ilte case to
the cummon pleas court to enter a declaratary judg-

ment consistent with those reesons.

FN L. The Ohio Supreme Court issued four

decisions in the Rocky River case, and the

onc cited in the main text is the last de-

cision issued, in May 1989. Because the

last decision is commonly referred to as

Rocky River IV, we will use that desigtta-

tion throughout the rest of our opinion.

FN2. The Third District further concluded

that the words within the "general welfare

clause" itself ("health, safety, and com-

fort") also rclate tn "work environment

conditions." Id. at 1135.

FN3. Steven H. Stcinglass and Gino J.

Scarselli, "The Ohio State Constitution, A

Reference Guide," Pralger Publishers

(2004), 152.

FN4.Yuple v. Creamer ( 1912), 85 Ohio St.

349,97 N.E.602.

FNS.Taylor Y. Aeademy fron & Metal Co.
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(1988), 36 Ohio St.3d 149, 522 N.E.2d

464.

FN6.RocAyRiver v. Siale Ernp. Relalioas

Bd.. (1989), 43 Ohio St.3d I

FN7.Brody v. SaJety!Kleen Corp. (1991),

. 59 Ohio St.3d 705, 57 t N.E.2d 132.
Ohio App. 2 Dist.,2008.
Dayton v. State
--- N.E.2d ----, 2008 WL 2222716 (Ohio App. 2

Dist.), 2008 -Ohio- 2589
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Background: City filed action against the Stale,

challenging the constitutionelity nf statute limiting

ability of polifical subdivisions to condition eni-

ploymcnt on residency, and seeking declaretory and

injunctivc relief. The Court of Common Pleas, Al-

len County, granted State's motion for sumntary

judgmenl. City appealed.

Holdings: The Court of Appeals, Prestan, J., held

that:

(1) laws enacted pursuant to general welfare clause

of the wages and hours and entployee health, safety

and welfare provision of the Constitution ntust have

a nexus between their legislative end and the work-

ing environntent;
(2) the chalienged statute lacked a nexus with the

working cnvironment;

(3) State did not have an overriding interest in lint-

iting political subdivisions ability to condition ent-

ploytnent on residency;

(4) the statute did not prescribe a rule of conduct on

citizens generally, as required to constitttte a gener-

al law; and

(5) the stanne violated municipal horne rule provi,

sion of the Ohio Constitution.

Rcvcrsed and remanded.

111 Appeal and Error 30 .&=893(1)

30 Appeal and Error

30XV1 Review

Page I

30XVI(F) Trial De Novo

30k892 Trial Dc Novo

30k893 Cases Trinblc in Appellate

Court

30k893(l) k. In General. Most

Cited Cases

Whether a statute is cnnstitutional is a question of

law reviewed de novo.

121 Constitutionnl Low 92 C=990

92 Constitutional Law
92V1 Enforcentent of Constitutional Provasmns

92VI(C) Determination of Constitutional

Questions
92V1(C)3 Presumptions and Construction

as to Constitutionality -
92k990 k. In General. Most Cned

Cases

Constitutional Law 92 C=1004

92 Constitutional Law

92VI Enforcentent of Constitutional Provisions

92V1(C) Determination of Constitutional

Questions
92V1(C)3 Presuntptions and Constructiorn

as to Cunstitutionality

92k1001 Doubt
92k1004 k. Proof Beyond -a Rcas-

onable Doubt. Most Cited Cases

Cnnstitutiunal Law 92 C=I030

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions

92VI(C) Determinanon of Consutuuonal

Questions

92VI(C)4 Burden of Proof
92kI030 k. In General, Most Cited

Cases

All statutes are presunted constimtional, and tlte

party challenging Iras the bur'dcn of proving odter-

wise beyond a reasonable doubt.
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131 Constitutional Law 92 C=990

92 Constitutiom^l Law

92VT Enforcement of Constitutional Provisions

92VI(C) Deterntination of Constitutional

Questions

92Vi(C)3 Presunrptions and Construction
as to Constitutionality

92k990 k. Jn Ceneral. Most Cited
Cases
All presumptions and applicable nrles of statutory
constmction arc applied to uphold a statute from
constitutional attack.

141 Constitutional Law 92 4^=2488

92 Constitutional Law

92XX Separntion of Powers

92XX(C) Judicial Powers and Ftmctions
92XX(C)2 Encroachntent on Legislature

92k2485 inquiry Into Legislative Judg-
ment

Cascs

92k2488 k. Policy. Most Citcd

Cnnstitutlonal Law 92 4C=2489

92 Constittttional Law

92XX Separation of Powers

92XX(C) Judicial Powers and Functions

92XX(C)2 Encroachment on Legislature

92k24851nquiry lnto Legislative Judg-

ment
921<2489 k. Wisdont. Must Cited

Page 2

92k580 k. In General. Most Cited Cascs

Canstitutional Law 92 C^593

92 Constitutional Law

92V Construction and Operatiou of Constitu-

tional Provisions
92V(A) Gcncral Rules of Construction

921<590 Meaning of Language in Gencral
92k593 k. Existence of Ambiguity.

Most Cited Cases

Generally; in construing the Constitution, courts ap-

ply the santc rules of construction that thcy apply in

construing statutes; the inqtiiry begins with the stat-

utory tcxt, and ends there as well if the text is un-

antbiguous. -

161 Statutes 361 C=188

361 Statutes

361 VI Construction and Operation

361 VI(A) General Rules of Construction
361k187 Meaning of Language

361k188 k. ln Gcneral: Most Cited
Cases

The natural meaning of words is not always con-

clusive as to the construction of statutes

(7( Statutes 361 0=184

361 Stamtes

361 VI Construction and Operation

361 VI(A) General Rules uC Construction

361 k 180 Intention of Lcgi slaturc

361 k 184 k. Policy and Purposc of Act.
MostCiled Cases
if the nteaning of a provision cannot be ascertaincd

by its plain language, a coun may look to Ihe pur-

pose of thc provision to determine its mcnning.

Cascs

!t is not the function of a court reviewing ttte con-

stitutionality of a statute to assess the wisdoin or

policy of a statute, but rather to determine wltether

the General Assembly acted within its legislative

power.

151 Constitutlonal Law 92 C=580

92 Constitutional Law
92V Consnuction and Operation of Constitu-

lional Provisions

92V(A) General Rules of Construction

181 Statutes 361 C=181(2)

361 Statutes

361 VI Construction and Operation
361 V I(A) General Rules of Construction

361k180 tntention of Legislature

361 k I81 ln General
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. 361k181(2) k. Effect and Con-

sequcnces. Most Cited Cases

Statutes 361 0=184

361 Statutes

361VIConstrOctionandOperation

361 V l(A) General Rules of Construction

361 k 180Intention of Legislature
361k184 k. Policy and Purpose of Act.

MosL Cited Caaes

361 Stanaes

361 VI Constructiun and Operation
361 VI(A) General Rules af Construction

361k213 Extrinsic Aids to Construction

361k215 k. Contemporary Circum-

stnnces. Most Cited Cases

In determining legislative intent when faced with an

antbiguous statute, the court inay consider several

factors such as circumstances under which the staa

ute was enacted, the objective of the statute, and the

consequcnces of a particular construction.

191 Labor and Employment 231H C=2217(1)

231 H Labor and Employment
231 HXIII Wagcs and Hours

231 HXII)(B) Minimurn Wages and Overtitne

Pay
231HXI11(B)l In General

231Hk2215 Constitutional and Stat-

utary Provisions

231 Hk2217 Purpose
231 Hk2217(1) k. In General.

Mnst Cited Cases

The purpose af Ihe provision oP the Ohio Constitu-

tion governing wages and hours and employce

health, safery, and welfare was to empower the

General Assembly with legislative autltority over

(1) the hours of labor, (2) a minimum wuge, and (3)

working environment. Const. Art. 2, § 34.

1101 Labor and Employment 231H (C=2216

Page 3

231 H Labor and L•mployment

23 I HXII I Wages and Hours
231HXIII(B) Minintum Wagcs and Overtinte

Pay
231IiX111(8) I In General

231 Hk2215 Constimtinnal and Stat-

utory Provisions
231Hk2216 k. In General. Most

Cited Cases

The provision of the Ohio Constitution governing

wages and hours and employee heallh, safety, and

welfare is a broad grant of legislative authority.

Const. Art. 2, § 34.

231 H Labor and Entployment

231HXI11 Wages and Hotirs

23 IHXIII(B) Mininttun Wages and Overtinte

Pay

231HXiIl(B)l fnGencral
231Hk2215 Constitutional and Stat-

utory Provisions
231Hk2218 Validity

231Hk2218(1) k. In Gcneral.

Most Cited Cascs

Laws enacted pursuant to [he general welfare clnuse

nf the provision of the Ohio Constitution governing

wages and haurs and einploycc health, safety, and

welfare ntust, at minimum, havc sonte nexus

between their legislative end and the working cnvir-

oninent. Const. Art 2, y 34.

1121 Municipal Cnrporations 268 e=124(3)

268 Municipal Corporntions

268V Officers, Agents, and Entployee

268V(A) Municipal Officers in General
268k 124 Constitutionnl and Statutory Pro-

visions

268k124(3) k. Eligibility and Qualific-

ation. Most Cited Cuses

Statute limiting political subdivisions' ability to

condition employntent an residency laeked any

nexus between its Icgislative end and the working

environment, and thus the statute was not validly
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enactcd pnrsuant to the general welfare clause of

the provision of the Ohio Constitution governing
wages and hours and employee health, safety, and

welfare. Const. An. 2, § 34; R.C. § 9 481.

1131 Municipal Corporations 268 4=65

268 Municipal Corporations

26811i Legislative Control of Municipal Acts,

Rights, and Liabilities

268k65 k. Local Legislation. Most Cited

Cases

The first itep in a home-rule analysis is to determ-

ine whether the matter in question involves an exer-

cise of local self-government or an exercise of local

police power; if an aliegedly conFlicting city ordin-

ance relates solely to self-government, the analysis

stops, because the Constitution authorizes a mrmi-

cipality to exercisc all powers of local self-

govcmmcnt within its jurisdiction, but if the ordin-

ance pcrtstns lo concurrent police power rather than

Ihe right to self-gnvernment, the ordinance that is in

conflict ntust yield in the face of a general state

law. Consi. Art. 19, § 3.

1141 Municipal Corporations 268 C;^64

268 Municipal Corporations

2691I1 Legislative Control of Municipal Acts,

Rights, and Liabilities

268k64 k. Nature and Scope of Lcgislative

Power inGeneral. Most Cited Cases

To be a general law under prong three of the pree-

mption test of Cantan v State, a statute tnust (I) be

oart of a statewide and comprehensivc legislative

enactment, (2) apply to all parts of the state alike

and operate nnifornily throughout the state, (3) set

fortlt police, sanitary, or sirnilar reguiations, rather

than purport only to grant or limit legislative power

of a niunicipal corporation set forth police, sanitary,

or sintilar rcgulations, and (4) prescribe a rule of

conduct upon citizens generally. Const. Art. 18, §

1151 Municipal Corporations 268 .E =+67(I)

Page 4

268 Municipal Corporations

268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

268k67 Appointment and Rentnval of Of-

268k67(l) k. In General. Most Citcd
ficers

Cases

State did not have an overriding iuterest in limiting

the ability of political subdivisions to condition cnt-

ployment on residency, as rcquired for statute im-

pusing such lirnitation to constitute a gcncraL Vaw

superseding city's home rule authority, atthoogh cit-

izens of Ohio had a constitutional right to determ-

ine where they lived; there was no constitutional

right to choose where one lived and, at the sante

tinre, denrand employinent frotn an unwilling em-

ployer, and exemptiotrs for private parties, thc statc,

volunteers, and emergency entpioyees defeated stat-

ute's purpose of generally prohibiting residency re-

striciions. Const Art. I, § l; Art. 18, § 3; R.C 4

9.481.

1161 Constitutional Law 92 ^1114

92 Constitutional Law

92VII Constirutional Rights in General

92VIL(6) Particular Constitutional Rights

92ki 113 Liberty to Choose Occupation,

Pursue Livelihood, or Enjoy Fruits of Labor

92kl 114 k. In General. Mosi Cited
Cases

Constitutional Law 92 C^1280

92 Constitutional Law

92XIi Freedom of Travel and Movement

92k1280 k. In Gcncral. Most Citcd Cases

Although the citizens of Ohio rray have a right to

dete;mine wiiere they live under the Oluo Constitu-

tion, citizens do not have a right to live where they

want and denrand employment with a particular ein-

ployer. Const. Art. I, § I.

I171 Municipal Corporations 268 Q^67(1)

268 Municipal Corporations
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2681JI Legislative Control of Municipal Acts,

Rights, and Liabilities

268k67 Appuintment and Rernoval of Of-

ficers
26807(l) k. In General. Most Cited

Cases

Statute limiting the ability of political subdivisions

to condition employment on residency did not pre-

. scribe a rule of conduct on citizens generally, as re-

quired to constimte a general law superseding city's

home tuic authority, but rather the statutc purported

to linrit u nrunicipality's legislative power. Const.

Art. 1, § 1; Art. 18, § 3; R.C. § 9.481.

i 181 Municipal Corporations 268 C=67(l )

268 Municipal Corporations

268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

268k67 Appointment and Removai of Of-

ficers

268k67(1) k In General. Most Cited

Cases

Stahtte limiting the ability oF political subdivisions

to condition employment on residency was not a

gencral law and, tltus violated municipal home rule

provision of the Ohio Constitution, nnd did not

preempt city's ordinance establishing a residency

requirement for city employees, given (hat statute

was not validly cnacted pursuant to the general wel-

farc clause of the provision of the Ohio Constitu-

tion goveming wages and hours nnd employcc

hea1111, safety and welfare. Const. AiY. 2, § 34; Art.

t8,§3;R.C.49.48L

West Codenotes

Held UnconstitutionalR.C. § 9.481.

Anthony L. Geiger, City Law Director, for appel-

lant.

Fr,urk M. Striguri, Assistant Attorney Gencral, for

appellee.Amhony L Gciger, City Law Director, for

appellant.Fmnk M. Strigari, Assistant Attorney

General, for appellce.PRESTON, Judge.

1. factual flackground

Page 5

*1 (¶ I) Plaintiff-appellant, the city of Lima, ap-

peals the Allen County Court of Contmon-Pleas

grant of sumntaryjudgntent in favor of defcndant-ap-

pellee the state or Ohio.FNiSince thc trial court

erred in finding R.C. 9 481 was validly enacted pur-

sunnt to Section 34, Arttcle Il of the Ohio Constrtu-

tion and meets the test of Canrar v. Slare, 95 Ohto

St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, we-re- -

verse and retnand forfurtherproceedings not incon-

sistent with this opinion.

112) On November 2, 1920, Linra voters adopted a

city charter pursuant to Secoon 3, Arlicle XVIII of

the Ohio Constitution. In 1974, section 72 of the

Linta City Charter was amended to pernrit'Limn

City Council to deterntine by ordinance whether to

establish a residency requirentem for city employ-

ecs.

{il 3^ On October 23, 2000, Litnn City Council

passed Ordinance 201-00 pursuantto section 72 of

the Lima City Cltarter, which-"established a rc-

quirentent for persons appointed by theMayor as

employees of the city on or after the date of passage

of this ordinance, that as a condition of einployntent

with the city all such cmployees shali live in a

primary pcrnranent residency within the corporatc

boundarics of the mmnicipality."

(¶ 4) On May I, 2006, the General Assembly en-

acted R.C. 9.481 pursuanr to Section 34, Articlc 11

of the Ohio Consritution (hercinafter "Sec:ion 34"),

which, except in spccif^cd circuinstanccs, limited

the ability of politicol subdivisions throughout Ohio

to condition employment upon residencv.

(9 5) On May 22, 2006, Lima filed an action for

declaratory judgmcnt and injunctive relief in the

Allen County Conit of Canrrion Pleas against the

slate arguing that Ii.C. 9.481 is unconstitutional on

several grounds. Cross-motions for•suntmnry judg-

nrenl were filed on Deceinber IS, 2006, with both

partics responding on Jan-jary 12, 2007.

6) On February 16, 2007, the trialcoun granted

the state's ntotion for suntntary judgntent upholding
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the constitutionality of R.C. 9.481 and denied

Linra's niotion for stimmary judgment. On April 19,

2007, Linta appealed the trial coutt's grant of sttnt-

ntary judgment to this court asserting three assign-

ments of error.

Il, Stendard of Review

(¶ 7) We review a grant of summary judgment de

novo. Shrrronville v. Am Employnr.c lnr. Co., 109

Ohio St.3d 186, 2006-0hio-2180, 846 N.E.2d 833,

¶ 5, citing Conrer v Risko. 106 Oltio St.3d 185,

2005-Ohio-4559, 833 N.E.2d 712, ¶ g. Summary

judgment is appropriate when "(I) there is no genu-

ine issue oF inaterial fact; (2) the moving party is

entitled to judgment as a matter of law; and (3) it

appears from the evidence that reasonable minds

can eonte to but one conclusion whcn viewing the

evidence in favor of the nonmoving party, and that

conclusion is adverse to the nonmoving

party."Grojtan v. Ohio Edison Ca. (1996), 77 Ohio

St.3d 102, 105, 671 N.E.2d 24 t, citing State ex, rel

Cnssels v. Dayton City Schoof Dist. Bd. of

Edu(1994), 69 Ohio St.3d 217, 219, 631 N.E.2d

150;Civ-R.56(C).

"2 [1][2)(3) {1g} Whether a statute is constitutional

is a question of law reviewed de novo. Wilson v.

AC&S. Inc., 169 Ohio App.3d 720,

2006-Ohio-6704, 864 N.E.2d 682, ¶ 61;Akron v.

Ca(lmvav. 162 Ohio App.3d 781, 2005-Ohio-0095,

835 N.E.2d 736, ¶ 23.De novo review is independ-

ent and without defetence to the trial courts deternr-

ination. Wilson, 169 Ohio App.3d 720,

2006-Ohio-6704, 864 N.E.2d 682, at ¶ 61:'[A]II

statutes are presunred constitutional, and the party

cballcnging has the burden af proving otherwise"

beyond a rensonable doubt. State v. Boczar. 113

Ohio St.3d 148, 2007-Oltio-I251, 863 N.E.2d 155,

1 9, citing Arnold v. Cleve(nnd (1993), 67 Ohio

St.3d 35, 38-39, 616 N.E.2d 163;Srate ex rel Jack-

man v. Cuyahoga Cty. Courl rj Cammon Pleas

(1967), 9 Ohio St.2d 159, 38 0.0.2d 404, 224

N.E.2d 906, 908-909 ("(W]hen an enactment of the

General Assernbly is challenged, the challenger

Page 6

must overcome a strong presuntption of constitu-

tionality"). All presmnptions and applicable rules

of statutory construction are applied to aiphold a

statrde fram constitutional attack. State v. Dai:co

(1983), 4 Ohio St.3d 60, 61, 4 OBR 150,446

N.E.2d 449;State v. SlrnnAaugh (1987), 34 Ohio

SI.3d 34, 35, 517 N.F,.2d 526.

14](1 9)"(11t isnot the function of the reviewing

court to assess the wisdom or policy of a statute

but, rather, to determine whethcr the General As-

sembly acted within its legislative powec"Ansbn-

lotvn Twp. Bd of Trustees v. Tracj, (1996), 76 Ohto

St.3d 353, 356, 667 N.E.2d I174, citing State es

rel. Buhnp v. Mr. Orob Village Bd. of Edn.(1942),

139 Ohio St. 427, 438, 22 O.O. 494, 40 N.E.2d

913;Primes v. Tyfer (1975), 43 Ohio St.2d 195, 72

0.0.2d 112, 331 N E.2d 723.

{¶ IOy"itre courts must declare the sense-of the

law; and if they should be disposed to exercise will

instead of judgntent, the consequence wotdd

equally be the substitution of their pleasure to that

of the legislative body."The Federalist No. 78

(Alexander Hamilton) (Clinton Rossiter Ed 1961)

468-469. "The principle that courts are not the cre-

ators of public policy and should not decide eases

based on disagreement with a legislntme has guided

courts since the creation of the American judicial

system:'iTnlelnn v. Crnuse Corlagc Cn. (1992), 92

Ohio St.3d 115, 135, 748 N.E.2d 1111 (Moyer,

C.J., dissenting).

IH. Trial Court's liuling

t¶ I I j Although we revicw constitutional questions

de novo, for clarificatian purposes and an otherwise

thorough rcview we set for(lr the essential finrbn6s

of the trinl court.

(¶ 12] This appeal follows the Allen County Court

of Common Pleas grant of summary judgment in

favor of the state of Ohio. The trial court set forth

the following issue for its revicw:

[W]hether •" • O.R.C. 9.481 as enacted by the
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General Assembly which provides employees of

Ohio's political subdivisions with freedom to

choose witere they want to live, is unconstimtion-

al because it conflicts with Scction 3, Articlc

XVIII of the Ohio Constitution "•"

*3 Lima Y. Ohio (Feb. 15, 2007), Allen C.P. No.

CV2006-0518, at 4. The trial court first considered

the relevance of the Canton test and a traditional-

home rule analysis. ld. at 6. The trial court con-

cluded that laws validly passed pursuant to Section

34, Article 11 of the Ohio Constitutlon cannotbc

impaired by the Home Rule Amendment; and there-

fore, a traditional home-rule analysis was unneces-

sary. Id. at 10, citing Rocky River v. Strrte Employ-

ment Relattuas Bd. et a7. (1989), 43 Ohio St.3d I,

539 N.E.2d 103.

{¶ 131 The trial court then concluded that R.C.

9.481 was validly enacted pursuant to Section 34.

The triai court decided that Lima's residency re-

quirenrent is a condition of etnployment Id. at 11,

citing Sr. Bernard v. State Emp. Refatlon.c Bd.

(1991), 74 Ohio App.3d 3, 6, 598 N.L.2d IS As a

condition of enrployntent, the trial court reasoned,

R.C. 9.481's regulation of residency requirements

concerned the general welfare of public employees;

and therefore, the law was validly enacted pursuant

to Section 34. Id.

11141 After it concluded that R.C. 9.481 was val-

idly enacted pursuant to Section 34 and superseded

the Hoine Rule Antendment, the trial court ex-

amined R.C. 9.481 under the traditional Cwnon

home-rule analysis in the alternative.

(¶ 15) Prior to conducting a Canton analysis, the

trial caurt found that residency requirements are an

issue of statewide concern due to the extraterritorial

effects that such requirements have on other Oltio

cnmmunities. ld. at 12.The court then concluded

that since residency requirements are a matter of

state-wide concern, the state's powet to regulate su-

perseded the municipality's right to Itome rule, Id:

at 12-13, citing ClevalandElectric llhnninaling Co.

v. Painenville ( 1968), 15 Ohio St.2d 125, 129, 44

Page 7

0.O.2d'121, 239 N:E.2d 75;Uni/ormed Firefighters

.Assn. v. Neiv- York (1980), 50N.Y.2d R5, 428

N.Y.S.2d 197, 405 N E.2d 679.

{¶ 16) Finally, the trial court conclnded that even if

it applied thc Canton test, the state of Ohio still pre-

vailed. Id. at 13.Applying the four-part Canron test,

the trial court reached the following conclusions:

1. Generally permitting employees of political

subdivisions through [sic] the State of Ohio to

live where they choose to live while providing

political subdivisions with a process for enacting

specific exceptions, cmtstitutes a statewide and

comprehensive legislative enactnrent in and of it-

self.

2. O.R.C. 9.481 operates unifomily throughout

the State of Ohio because the statute applies

across the State to all included within the statute's

opcmtive provisions.

3. Subject of providing employees of political

subdivisions throughout the State of Olrio with

the freedom to choose where they want to live is

of a general nature for all of these employees.

Specifically, the law's subject not only affects

employees of thc City nf Lima by providing then

with the freedom to choose where thcy want to

live, but it also affects employees of every other

poliucal subdivision within the State of Ohio in

the sanrc ntanner.

'4 4. O.R.C. 9.481 qualifies as an exercise of

police power. State's police powcr ctnbraces rcg.

ulations designed to promote pubiic convenience

or the general prosperity or welfare, as well as

those specifically intended to promote the pttblic

safety or public health. (Quoted fronr p(esae!(() v.

Timherlake ( 1916), 95 Ohio St. 21, 34 ( 116 N.E.

43) )

5. O.R.C. 9.481 proscribes a rule of conduct on

citizens generally. As noted by the State, the stat-

ute applies to political subdivisions, but "Ihe

practical effect of the legislation and colnnron
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sense te11s us'tharO.R.C. 9.481 has a direct iin-

pact on the conduct of employees of political

subdivisions gcncrally'-"C'iry of Canron, supm, at

155, 766 N.E.2d 963.

For these reasons, the trial courl concluded that

R.C. 9.481 was constitutional under both Canton

and the doctrine of statewide concem in addition to

its earlier conclusion that R.C. 9.481 superseded

Lima's ordinance under Sraaian 34. -

(I 17} Several other trial courts throughant the

state have concluded that R.C. 9.481 is constitu-

tional and supersedes municipal ordinances to the

contrary for sintilar reasons. Toledo v. State (July

27, 2007), Lucas C.P. No. C106-3235; Dayton v.

State (June 6, 2007), Montgomery C-P. No.

06-3507; Akron v. Stare (Mar. 30, 2007), Suinniit

C.P. Na. CV 2006-05-2759; Cleveland v. State

(Feb. 23, 2007), Cuyahoga C.P. No. 06-590463;

Am. Fedn. of Stare, Cry.. & Mun. Emps. Local 4 74

v. Warren (Sept. 14, 2007), Tturnbull C.P. No.

2006 CV 0I4g9.The Ohio courts of appeals have

notdecided the constitutionality ofR.C. 9.481.

IV. Analysis

('[ 18} Lima asscns three assignments of error for

our review. Since nssignment of error two must be

resolved before assignnrent of error one beennies

relevant, we will analyze it first. Our dispasition of

assignntents of error one and two renders assign-

inent of error three nroot.

11 19} In its first assignment of error, Lima argues

that the trial couri incorrectly rletennined that R.C.

9.4R1 is constitutional pursuant Io the doctrine of

statewide concern. Lima contends Ihat the trial

court did not apply tlte doetrine of statewide con-

cern within the context of the Canton test. 95 Ohio

St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963.Under

a proper formulation of (he Canlon test, argues

Lima, R.C 9,481 is not a"general law"; and tl:ere-

fore does not supersede Lirna's home-rule authority

(9 20) The state argues that the proper analysis for

Pagc 8

determining whether R.C. 9.481 is constitutional is

not Canton's honre-rnle analysis, but rather the ana-

lysis outlined in Ain A.rsm af Univ ProJ'e.ccocc v

C'ent. Sta[e Univ. and Rocky River 1V.(1999), 87

Ohio St.3d 55, 717 N.E.2d 286,43 Ohio St.3d l,

539 N.E.2d 103.The state claims that Cern State

Univ. and Racky River IV, like this case and rtnlike

Canray involved laws enacted pursuant to Section

34, Article II of the Ohio Constimtron.

{¶ 211 Linta agrees with Ihe state that laws validly

enacted pursuant to Section 34, Article 11 of ihe

Ohio Constitntion supenede local ordinances

passed pursuant to Article XVIII, Section 3 of Ihe

Ohio Constitution, the honre-nde authority.

However, Lima alleges in its second assignnrent of

error that R.C. 9.481 was not validly enacted pursti-

ant to Scction 34, Article li of the Ohio Cunstttu-

tion.

'S {¶ 22) Therefore, the first issue before this court

is wltether R.C. 9.481 was validly enacted pursuant

to Anicle II, Scction 34 of the Ohio Constitntion. If

the answer to this inquiry is'ycs,' the parties agrec

that R.C. 9481 supersedes Linta Ordinancc No.

201-00; if Ote answer is 'no,' then the Cnnton tradi-

tional home-rulc analysis applies, and Linra's first

assignnrern of enor becomes relevant.

Assignment nf Error No. li

The trial court erred in concluding RC. 9.481

was a valid enactinent pursuant to Artucle 11, Sec-

tion 34 of the Ohio Constitrrtion.

(^(j 23) In its second assignment of error, Lima ar-

gues that R.C. 9.481 was not validly enacted pursu-

ant to Article It, Section 34, because "Section 34 •

. • address[es] employment issues directly relaied

to the working environmcnC'The state cotinters thai

Section 34's general welfare clansc applies to

"conditions of employment;' and since residency is

one such candition, R.C. 9.481 is within Section

34's grant of authoriry.

(¶ 24) At oral argument, Linia asserted thai
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"conditions of employment" and "cor.ditions for

entploymcnt" are distinct issues, because the fornter

nteans conditions within the working environment,

whereas the later means qualifications for employ-

ment. Linta concedes that Section 34's grant of au-

thority covers working environment conditions, bul

disagrees that it extends to qualitications for em-

ployment. We agree wirh Lima that Section 34's

language, legislative history, and case law support a

nrorc limited grant of legislative nutharity than the

state presents.

A. Sectlou 34's Plain Language

[5](I 25}"Generally speaking, in construing the

Constitution, we apply the same rules of construc-

tion that we apply in construing stamtes."Srate v

Jackson, 102 Ohio St.3d 380, 2004-Ohio-3206, gl t

N.E.2d 68, ¶ 14," '[O]ur inquiry begins with ihe

statutory text, and ends there as well if the text is

unantbiguous."'Srare ex rel. P(ain Dealer Publish-

ing Co. v. C(eveland 106 Ohio St.3d 70,

2005-Ohio-3807, 831 N.E.2d 987, 1 38, qtioting

UedRoc Lld.. LLC v. Uurred Stares (2004). 541 U.S.
176, 183, 124 S.Ct. 1587, 158 L.Ed.2d 338.

(¶ 26)Section 34, Article 11 of the Ohio Constitu-

tiou provides:

Laws may he passed fixing and regulating the

hours of labor, establishing a minhnum wage,

and providing for the comfort, health, safety

and general welfare of all employees; aad no

other provision of the constitution shall impair

or limit this power.

Seclton 34's plain text provides four clauses. The

first three are grants of legislative authority; the

fourth is a supremacy clause. First, Section 34

grants the Geneml Assembly the authority to pass

laws "fixing and regulating the hours of labor"

("hours clsuse"). Second, Section 34 grants Ihc

General Assentbly authority to pass laws

"establishing a minimum wage" ("mininruin-wage

clause"). Third, Section 34 grants the General As-

Page 9

sembly authority to pass laws "providing for the

comfort, health, safety, and gencral welfare of all

einployes" ("general-welfare clause"). Fourth, Sec-

tion 34 provides that "no other provision of the

constimtion shall intpair or limit this power"

(°supranacy clause").

'6 (¶ 27) Lima argues that the general-welfare

clause grants the General Assembly authority to

pass laws addressing "cmploynrent issues directly

relatcd to the warking environment."Thc general

welfare clausc states laws ntay bc passed

"providing for the conrfort, health, safety, and gen-

eral welfare of entployees."The general-wclfare

clanse, thus, provides that the General Asseinbly

tnay pass laws providing for the'gcneral welfare.'

General welfare means "[t)he pubiic's hcalth, pence,

nrnrals, and safety."Black's Law Dictionary (8th

Ed.2004) 16251 Mn'ick v. Grms (1908), 79 Ohio St.

174, 179, 86 N.E. 880.Usually, the term 'general

welfare' is associnted with the statc's police

powers, which are broad anddiscretionary. Gimm,

79 Ohio St. at 179, 86 N.E. R80.

{t 28) The general-welfare clause's language is,

however, linrited by snbject ntatter. Thc gcnernl-

welfare clause's plain language requires that ihc

General Assembly enact laws providing for the

general welfare "of all entployes." Lima's assign-

mcnt of error, thtts, raises the issue of whether the

term "entployes" in Section 34 means cinployees

acting within the scope of their cmploymmnl (ic.

within (lte wnrking environmeni) or whether

°cmployes" refcrs to ihe status of being an etnploy-

ee, which transcends any particular locus. In other

words, does the terin "cmployes" refer to the status

of being an employee 24 hours per day, which at-

taches.at hiring and sheds at firing ("entployce" in
its broadest sense), or docs the ternt havc a morc

limited nieaning, which is intricately licd.to: a.par-

ticular locus; herc, the work environtnent? If the

later interpretation is correcty the plain language

would support finding that laws passcd pursuant to

Sectiou 34's general-welfare clause must address is-

sues related to the employees' working environntent
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as Lima argues. If the fomter interpretation is cor-

rect, then the plain language would support finding

that laws passed pursuant to Scction 34can address

issues beyond the einployees' working environment

as the state argues.

(¶ 29) The common law already recognizes the

status-conduct distinction of an employee, for ex-
ample, in torl law. The doctrine of respondeat su-

perior FN2 requires that an entployer answer for

torts cotnmitted by an employee. However, it is a

settled tort law rule that an employer is only liable

for the torts conrmitted by an employee under tlte

doctrine if the enrployee commits the tort while act-

ing within the scope of his or her duties. See e.g.

Byrd v. Fuher (1991), 57 Ohio St.3d 56, 58, 565

N.E.2d 584.Consequently, the law recognizes that

one ntay be an entployee in status, but not by con-

duct. Since other arcas of law draw this distinction,

the scope of the terin 'employees' in Seclron 34

.sllould be considered.

(130) Since the meaning of the terin "employes" is

not defined within the text of the Scction 34, we

nrust interpret it consistent with common

usage.R.C. 1.42; Srale ex re7. Lee v. Kanes, 103

Ohio St.Jd 559, 2004-Ohio-5718, 817 N.E.2d 76, 9

23.Black's Law Dictionary defines'entployee' as

47 [a] pcrson who works in the service of another

person (the employer) under an express or inr-

plied contract of lrire, under which the employer

has the right to control the details of work per-

formance.

(8th Ed.2004) 564. The American Heritage Diction-

ary defines "entployce" as: "[a3 person who works

for another in reurrn for financial or other conipens-

ation"(2nd College Ed.1985) 250. Neither defini-

tion provides a definitive conclusion regarding the

scope of the term 'employee.' Both definitions refer

to the smtus of being an employee, but Black's Low

definition also enrphasizes enrptoyer control over

work perforinance, which generally applies when

an enrployee is acting within the scope of his or lrer

employnrcnt.
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{¶ 31) Since the common definitiobof "employee"

does not satisfactorily resolve its scope and, thus,

tfie extent of the General Assembly's general wel-

fare authority under Section 34, we nrust utilize

olher rules of statutory interpretation.

6. Section 34 & Noscitur a Sociis

[61(¶ 32) As the Ohio Sttpreme Court has noled, "

'the natural nieaning of words is not always con-

clusive as to Ihe construction of statutes."' Cleve-

lnnd, 106 Ohio St.3d 70, 2005-Ohio-3807, 831

N.E.2d 987, at ¶ 40. W hen the rneaning of a word or

phrase is unclcar, the statutory doctrine of nuscitrn

a sociis instructs a reviewing court to dcternrine its

meaning by the words inrnrediately surrounding ii.

Black's Law Dictionary (8th bd.2004) t087. See

also, Wilson v. SYark Cty. Depr, of H+tmrur Serv.

(1994), 70 Ohio St.3d 450, 453, 639 N.C.2d 105

(¶ 33) The meaning of the Section 34's third

clausc, then, must be interpreled consistent with

Section 34's first and second cleuses, which, like

the general-welfarc clause, provide grants of legis-

lative authority. We agree with Limz, that if the

general welfare clause's grant of authority is read

consistent witb the hours clause and the minimunr

wage clause, as the docrrine of noscilnr a soeiis in-

struct.s, then Ihc geneml welfare clause grants the

General Assenrbly authority to pass laws regulating

work environment conditions.

(1 34) The general-welfare clause of Sectmn 34

grants the General Asscmbly awhoriiy to pass laws

"providing for the comforl, health, safety, and gen-

eral welfare of all etnployes"As we noted above,

Section 34's first clause grants the Gencral As-

sembly the authority to pass laws "fixing and regu-

laling the hours of labor," and Section 34's second

clause grants the General Assenrbly authority to

pass laws "establishing a nuninrum wage." Thc

hours and mininrum-wage clauses address working

ternls and conditinns within the working environ-

nrent context; they do not address qualifications for

enrployment nor do thcy address issues outside of
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the working environnrent. Thercfore, nosci(ur x so-

ciis instructs that the general-welfare clause should,

likewise, be interpreted to address working environ-

ment conditions.

{¶ 351 Not only should we interpret the scope of

the gencral-welfare clause in the same context as

the hours and niinimum-wage clauses, we should

also interpret the terni °general weifare" within the

third clause in relation to the words direclly preced-

ing and following it. Cotnmon sense dictates that

the words "comfort," "health," and "safety" relate

to wnrking environment conditions. Moreover,

these tenns, like "geneml welfare," are followed by

the limiting ternt "employees." We, should there-

fore interpmt "general welfare" to be a grant of le-

gislative authority for laws affecting the employees'

work environnrent conditions.

'8 {¶ 36} Thus, the doctrine of noscitnr a sociis ap-

plied to the general-welfare clause as a wltole and

to its components suppnrts Liina's argument that the

clause grams legislative authority for the purpose of

passing laws that affect the employees' working en-

vironmcnt.

C. Section 34 Legislative HisturyFN3

[7][81(9 37}"if the meaning of a pmvision cannot

be ascertained by its plain language, a court may

look to ihe purpose of Ihe provision to deternrine its

meaning."Jack.ron, 102 Ohio St.3d 380,

2004-Ohin-3206, 811 N.E.2d 68, at !i 14, ciling

Coslleherry n. Evatt (1946), 147 Oltio St. 30, 33

O.O. 197, 67 N.E.2d 861, paragraph one of the syl-

labns. "In deterntining legislative intent when faced

with an ambiguous statute, the court may consider

several factors such as circumstances under which

the stairnc was enacted, the objective of the statute,

and the consequences of a particular

construction:'Bailey v. Republic Engineered Sleels.

hrc. (2001), 91 Ohio St.3d 38, 40, 741 N.E.2d 121,

citing R.C. 1.49; Smre v, Jordan (2000), 99 Ohio

St.3d 458, 492, 733 N.E.2d 601.Since we have de-

termined that the term 'employees is ambigunus,

Pagc I1

and we cannot ascertain the scope of authority

granted under Section 34's general-welfare clause

by looking at its plain language, we turn to the le-

gislative history for guidance.

{¶ 38} The early 1900s were difficult times for

Anterican factory workers. The working environ-

ment often included long hours, low tvages, and

dangcrous working conditions. Murlo, Priscilla

A.B. Chitty, Franr the Folks Who Brought You the

Weekcnd (New Press 2001) 145. SSe also, gencr-

ally, Oerks, Scott, Working Antericans 1880-1999,.

Volume I: The wurking Class (Grey House

Pub.2000). Legislative efforts to remedy these wocs

were stifled by both sia(e and Rdeml courts striking

down laws for violating the frecdonr to contract,

which couns found as a substantivc. due process

right. Rocky River, 43 Ohio St.3d at 26, fn. 31-32,

539 N.E.2d 103 (Wright, J., disscnting). One of the

niost infanrous of this line of cases was Loclaner v.

New )ark, wherein the U.S. Suprente Court struck

down a New York law seiting a sixty-

hour-per-week tnaximum for work in bakerics

(1905), 198 U.S. 45, 25 S.Ct, 539.49 L.Ed. 937

(¶ 39} The Ohio Conslitutional delegates were

aware of both factory working condilions and the

legal clinrate when Section 34 was passed. Several

delegates recognized the working conditions at

factories. Mr. Farrell commented at Icngth abom

the intolerable working conditions rn Antcrican

factories when debating Seetion 34's mininwnl-

wage ianguage:

But, getttlcman of (he Convention, I ltave been

compelled to change my position on th[e] ques-

tion [of ntinimum wage] in tlre last few years.

When one considers the reicntless war Ibat has

been waged against the trade union tnovement in

this counirv, and the war of extcrininalSon that is

now gofng on, and, in sonrc instances, nucting

with success, in putting some unions out of husi-

ness, and the general application of "black list,"
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all for no other reason than the piling up of capit-

alistic profits without any regard far justice in the

prenrises, when we see the attempts nraking to

build tip industries on the foundations of wages

too low to odmit of decent standards of family

1 ife. and hours of tahor ron long jo adrnit af suffi-

cient rest and relaxation for even moderate

health, we are driven to the knowledge that it is

time tha7 a decent humane efort ,chaufd be tnade

to remedy this un-American candition.

*9 (Entphasis added). 2 Proceedings and Debates of

the Constimtional Convention of the State of Ohio

(1912)1328.

{¶ 40{ The delegates were also aware of the courts'

hostile attitude toward progressive labor rePorin.

Mr. Lanipson asked Section 34's repotting comntit-

tee, "Did you investigate the question as to whether

that provision in the constitution relating to the pas-

sege of laws violating the obligation of contract has

any bearing on this proposal?"Id. at 1335.In re-

sponse, Mr. Dwyer answered:

l'he courts have been deciding eases. Take that

bake-shop case in New York [i.e. Lochner J. The

supreme court there decided it was a qucstion of

private contract about the hours of labor. Our

courts are becoming more progressive. They are

catching the spirit of the tinte and we should put

a clause in the constitution that will give the

courts an opportunity to ntore liberally constrne

these niatters than they have done in the past.

Id. Thus, it is evident from Section 34's debatcs that

the constitutional delegates were well aware of both

the workittg conditions in Atnerican factories and

the legal clintate with respect to labor refornr.

11411 On January 24, 1912, what is now Section

34 was introduced to the Ohio Constitutional Con-

vention by Mr. Farrell, a delegate frotn Cuyahoga

County, as Proposal No. 122, entitled "Relative to

employnrent af women, children and persons en-
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gaged in hazardous employntent." I Proceedings

and Debates of the Constitutional Convention of the

State of Ohio (1912) 106. On January 25, 1912,

Proposal No. 122 was sent to the caminrttee on

Iahor. ld. at 118.On March 19, 1912, Proposal No.

122 was reported to the convention with an amend-

ment to insert

Laws may be passed fixing and regulating the

hours of labor, establislting a miniinunt wage and

providing for the contfort, health, safety and gen-

eral welfare of all employes; and no other provi-

sion of the constitution shall inrpair or lintit this

power.

Id. at 755.The report was agreed to and the lan-

guage amended. Id.

(142) On April 22, 1912, Proposal No. 122 was

brought before the conventinn and read a second

time, whereupon some debate was heard. 2 Pro-

ceedings and Debates, supra, at 1328.Mr. Farrell

began his remarks noting:

Since [his proposal has been on the calendar I

have heard some little objection to it, espec'ia!!y

with reference to the clattse which would pernrit

the legislature to pass ntinimum wage legislation,

and to that clause I intend to direct mv remarks

exclusively.

(Emphasis added).Id. On the othcr hand, Mr. Gitcs

began his remarks noting that: "[fJirst, you will

note that this proposal is for the solo purpose of

limiting the nunrber of hours of labor; second, to

establisli a ntininrum wage for Ihe wageworker."Id.

at 1331.(Emphasis added). During his remarks in

supportof the proposal, Mr. Dwyer commented that

employers ought to

*10 give your employees fair living wages, good

sanitary surroundings dnring horrrs oflabor. pro-

tection as for as possible against danger, a fair

working day. Make his life as pleasant for him as

you can consistent wilh his employment.

(E•rnphasis added).Id. at 1332.Mr. Elson commen-
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ted, "it seeins to me that the kernel of this proposal

is a ntiniutum wage."Id. at 1336.On the other hand,

Mr. Harris offered his support for Proposal No.

122,cxceptthe minimum-wagelanguage:

I anr very anxious to support the rentaindcr of the

proposal, and if the authars will strike the words

"minintum wage," the proposal will receive not

only the united support of this Convention but of

tlte people of Ohiu.

td. at 1337.Following this debate, the question was
called and the proposal passed for the first time
with eighty yens and thirteen nays. Id. at 1338.

(¶ 43} On May 22, 1912, Proposal No. 122 was re-

ported from the comrnittee on Atrangcment and

Phraseology with an amendment to "[s]trike out the

title and insert: 'To submit an amendment by

adding section 34, Artiele 11 of the

cunstitution.-Welfare of employes' " and make oth-

er gramnratical corrections.Id. at 1742.

;¶ 44) On May 23, 1912, Proposal No. 122 was

read for lhe third tinre whercupon Mr. Harris

ofrcred an amendment to strike the words

"minimum wage." Id. at 1784.Debate on the

amendment proceedod, but, ultitnately, the amend-

ntent was tabled and the proposal passed for thc

second tinte with 96 yeas and five nays.ld. et

1786.Proposal No. 122's language at that titne read

the sarne as Sccuon 34 now reads. Id.

{1451 On May 31, 1912,ProposalNo. 122 was re-

ported froin ptc committce on Arrangcntent and

Phraseology without amendment and passed a third

and final time FN4 with 87 yeas and eight nays. Id.

at 1955.

[9j{¶ 46) Rcviewing the constitutional debates in

ligbt of the historical context preceding Proposal

No. 122 (now Section 34), it is obvious that its pur-

pose wus to cmpuwer the General Assembly with

legislative authority over (I) the hours of labor, (2)

a minintuin wage, and (3) working environment.

Although the debates surrounding Proposal No. 122

focused on its minimunt wage provision, it is clear
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front our own review of the dcbatcs that the minim-

um wage provision was not Section 34's only sub-

ject. See also, RocAv River, 43 Ohio St.3d at 14.16,

539 N.8.2d 103.Mr. Dwyer and Mr. Harris's re-

marks demonstrate that Proposal No. 122's support-

ing delcgatcs were also concerned with working en-

vironmentcondi(ions within Ohio.

{¶ 47)R.C. 9.481 does not fall within Sectron 34's

original intent as evidenced by the Itistorical con-

text and the Convention proceedings. Rather, R.C.

9,491 attempts to regulate aspects of ernployntent

having nnthing to do with the working environ-

ment-namely, where an employee resides after

leaving work.

3. Interpretative Consequences

'11 (148) We must also consider the affeci of in-

terpreting Scetion 34's general welfare clause bey-

ond tlte working environment: Boiley. 91 Ohto

St.3d at 40. 741 N.E.2d 121, citing R.C. 1.49,

Jordan, 89 Ohio St.3d at 492, 733 N.E.2d 601.1f the

gcneral-welfare clause extends to issues outsidc the

working environment, then what topic affecting

employees would ever exceed its scope?

{¶ 49) Consider, for example, a law that would re-

quirc entployers to provide paid transporta[ron to

and from the workplace. Althuugh the law does not

conccrn the hours of labor or a nrfnimunt wage, it

certainly affects the "generai welfare" of employ-

ees. With sonring gas prices, congested traffic, and

never-ceasing road construction, such a law would

bring peace-of-mind to tnany enrployces across the

state. If we agree with the state's interpretation of

the general-welfare clause (i.e. beyond the working
environnrent) (his proposed law musr also prevail

Likc R.C. 9.481, the law would affect enrptoyecs if

we simply mean cntplo-vees in status, as discussed

above in Section IV A, but it would not affcct crn-

ployees within the scope of their employinent. We

simply canuot agree that Proposal No. 122's sup-

porting delegates intended its language to extcnd

beyond the working environntent.
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I

D. Sectimr 34 Cnse i.aw

{9 50} TLe state argues that case law supports a

broad interpretation of the General Assembly's au-

thority under Section 34. The state further argues

that the cases relied upon by Linia fnr its argument

that Section 34's general-welfare clause is limited

to issnes directly related to the working environ-

mcnt expressly contradict this narrow interpreta-

tion. We agree, in part, and disagree, in part, with

the state's interpretation of Section 34 generat-wel-

fare case law.

[l0]{Q 511 We agree with the state that Scction 34

is a broad grant of legislative authority. Am. A.r.sn.

of Unm. Professor.r v Certl. State Univ_ ( 1999), 87

Ohio St.3d 55, 61, 717 N.E.2d 286 ('"fhis court has

repeatedly interpreted Section 34, Article 11 as a

broad gran t of authority to the General Assenrbly,

not as a limi(ation on its power tu enact legista-

tion"); Rncky River, 43 Ohio St.3d at 13, 539

N.C.2d 103 (Section 34"constitutes a broad grant of

authority to the legislature to provide for the wel-

fare of all working persons, including local snfety

forces," ci(ing Slate es ref. 8d. of Trnstees of Police

Firemenle Pencion Fund v. Bd. of Trustees of Police

Relief A'i Pension Frntd of Martins Ferrv (1967), 12

Ohro St.2d 105, 41 0.0.2d 410, 233 N.B.2d 135).

llowcver, the fact that the legislative grant of

powe is broad does not ntean that thc power ex-

ceeds the antendment's language or original intent;

therefore, a further analysis is required.

(1 52) An example of an appropriate analysis is

found in Cent. State, supra.in that case, the Americ-

an Association of University 1'rofessnrs ("AAUP")

challenged R.C. 3345.45, which required a mandat-

ory ten percent increasc in faculty classroont in-

struction at state universities. 87 Ohio St.3d at 56,

717 N.E.2d 286.1n addition to its equal protection

claints, AAUP argued that R.C. 334545 was out-

sidc the General Assembly's authority under Scc-

tion 34 ld. at 60, 717 N.E.2d 286.AAUP argucd

thnt only laws benefrtitrg cmployces cauld be

passcd pursuant to Section 34, and since R.C.

3345.45burdened employees by increasing work

hours, it was invalid. Ld. The Ohio Supreme Court

disagreed.

"12 11 531 The Ohio Suprenie Court first noted that

Section 34 powers are broad, as pointed out by the

state. ld. at 61, 717 N.E.2d 286.Howcvcr, the nna-

lysis did not stop there; instead, the court tlron went

back to Section 34's plain language and reasoned

that, in effect, AAUP was adding limitinp language

that did not exist in Section 34:

AAUP's position would require Scction 34 to be

read as a limitation, in effect stating: "No law

shall be passed on the subject of employee work-

ing conditions unless it furthers the comfort,

health, safety and general welfare of all entploy-

Id. Beyond the plain language analysis, the court

also exarnined the practical effect of AAUP's inter-

pretation and found that it was prnblemattc in the

context of many existing laws other than R.C

3345.45. Id. Therefore, the state's emphasis- on the

Ohio Supreme Court's interpretation of Sectian 34

powers as "broad," although relevant, is not dispos-

itivc to the issue raised in this case; a Furtlterana-

lysis is required.

(¶ 54} To begin with, we disagree wrth thc state

that Pen.cion F1md or Rackv River "expressly con-

tradict" Lima's arguntent that Section 34's general-

welfare clause is limited to the working cnviron-

ntent. On the contrary,these cases, read in their to-

tality with an undcrstanding of the laws at issue

thcrein, lerrd support tu Lima's argument thal Sec-

tion 34's general welfare clause is ntore limitcd in

scope than the state alleges. Furthermure, consistent

with [he amendment's primary coneem, Sccbon 34

gencral welfare case law is limited to cmpluyee

econoinic welfare.

{¶ 55} In Pension Fund, the municipality chal-

lenged several sections of R.C. Chapter 742 and

specifically R.C. 742.26, which required that muni-

cipalities transfer their frretigliter and pohce pen-

sion and relief fund assets into n state-controlled
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disability and pension fund 12 Ohio St.2d at 106,

41 0.0.2d 410, 233 N.E.2d 135.The Ohio Suprente

Court upheld R.C. 742.26 apparenlly under Section

34's general-welfare clause.

{j 561 The state of Ohio argues thal pcnsions and

disability benefits; the subject of Pension Fund, are

not directly related to the work environment; and

therefore, the Geneml Assembly's Section 34 gener-

al-welfare authority extends beyond the work envir-

onntent. The state reasons that pensions are re-

ccived after retirement; and therefore, R.C. Chapter

742 is not related to the employee's working envir-

onment- Although pensions are teceived after re-

tiremeni and, therefore, the effects oF R.C Chapter

742 are realized after the etnployee is no longer in

the working environment, R.C. Chapter 742 pen-

sion and disability bcnefits are calculated based on

an eniployce's wagesand years of service. R.C.

7423716 and 742.39; Ohio Adm.Code 742-3-02.

Consequently, R.C, Chapter 742 pension and disab-

ility benefits, upheld by the Ohio Suprente Court,

are related to the working environment, since they

are calculated with respect to time and wages

carned in the workplace.

"13 (157) Furthermore, pensions and disability be-

nefits are nothing more than additional wages and

compensation. Section 34's minimnm-wage clause

was enacted to give the state the authority to estab-

lish a wage foundation, but certainly the state is

free to go beyond that foundation. The state, as em-

ployer, is also able to contract with its employees

regurding wages and compensation, and does so

regularly. Nothing in Section 34 was meant to limit

this preexisting state power.

(158} In Rnck), River v. State Enrp. Refarions Bd.,

the Ohio Supreme Courl determined that the Public

Entployees'Collective Bargaining Act, R.C.

Chapter 4117, which provided for binding arbitra-

tion, addressed the "geneml welfare" of employees;

and tlrcrefore, was a valid exercise of the General

Assetnbly's Section 34 powers. 43 Oltiu St.3d 1, 13,

539 N.E.2d 103.Like Pemsion Fund,R.C. Chapter

4117's legislative end was relaled to the work envir-

Page 15

onment and the worker as an 'employce' working

within tlte scope of Iris or her duties. Tie purpose

of a collective bargaining agmentent is to provide

for agreed-upon wages, hours, benefits, aod other

tcrms and conditions of entployment, and the bind-

ing arbitration provided by R.C. Chapter 4117 was

enacted toTcach suoh an agreement. R.C. 4117.10^

Wages, hours, benefits, and other ternts and condi-

tions of employment intpact the worker in the work

place.

(¶ 59} Contrary to the state's argumcnts, both Pen-

sion Fund and Rocky River do suggest that laws en-

acted pursuant to Section 74's generalwelfare lan-

guage nrust have, at nrinintum, sorne nexus bctwccn

their lcgislative end and the working environment.

R.C. 9.481, unlike the laws in Pension Fnnd and

Rocky Rlver, lacks any nexus between its legislative

end and the working cnvironment. Rather, R.C.

9.481 attempts to rcgulate where an cntployee may

reside our.side of the work place.

(¶ 601 More intportant, like Rocky River and Pen-

.cion Frrnd. other cases interpreting Section 34's

general-welfare language are lintiled to legislation
providing for the economic welfare of employees.

gec e.g. Stare e,r ref. Mun. Consl. Equip. Operotor's

1,abor Cnuncil v Cleve7nnd, 114 Ohio St.3d 183,

2007-Ohio-3831, 870 N.E.2d 1174 (sick-leave be-

nefits); Stare ex rel. Horvarh v Srare Teachers Re-

tirement Bd (1998), 83 Ohio St.3d 67, 697 N.C.2d

644 (teachers savings plans); Cincinnati v. OGYo

Council 8, Am. Fedn. of State, C'tv., & Mon.

Enrp.(1991), 61 Oltio Sl.3d.658, 576 N.E.2d 745

(cnllective bargaining). In fact, fustice Cook has

noted that "[e]conunric legislation relateel tn the

welfare of employees, incltiding pension funds for

public entployees, is grantcd favored status under

Scction 34. Articlc Il of the Ohro

Constitution:'Horvalh. 83 Ohio St.3d at 74, fn. 2,

697 N.H.2d 644.One of thc main purposes behind

Section 34 was to address the economic welfare of

employees who were earning meager wages during

the 1900's. Consistent witlt Section 34's genesis, the

Ohio Stipreme Court has lintited Ihe scope of Sec-
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timt 34'Fs 1t.eneral-welfare clause to economic legis-

lation. NS

'14 (161 }R.C. 9.481, unlike the laws upheld under

Section 34's general welfare clausc, is not cconomic -

legtslation. Consequently, upholding R.C. 9.481

under Section 34's general welfare clause would ex-

pand its scope beyond that tecognized by the Ohio

Suprenie Court; and this, we decline to do. Further-

nrore, if the laws passed under Section 34's general

welfare clause do not have satne nexus between

their legislarive end and the working environment,

we see no boundary tu the state's power over the

employee and entployer. We cannot agree that the-

1912 Constitutional delegates intended such a res-
tdt.

F. Conclusion

(11621 First, we determined that Section 34's plain

tahguagc provides that laws may bepassed provid-

ing for the "gcneral wclfare af all cmployes."

Second, since the plain meaning of the tcrm

"employes-" can be ntore liinited than simply signi-

fying a stams and is, therefore, ambiguous, we ap-

plied the statutory doctrine of noscitur a sociis and

determined that tlw general-welfare clatisc should

be limited to the working environntent. Third, we

analyzed the legislutive history, including the his-

torical context in which Section 34 was passed xnd

the debates, and again determined that Section 34's

general-welfare clause should bc linrited to the

working environnrent. Fourth and finally, we ana-

lyzed Section 34 general welfare casc law and de

ternrined ihat although Section 34 general-welfarc

powers are broad,they are broad within the context

of the working environment. Further, we noted that

cases interpreting Section 34's general welfare

clause are limited to laws affecting employee eco-

nomic welfare.

[II][12]19 63} For alitheee reasons, we conclude

that laws enacted pursuant to Section 34's general-

welfare clause rnusl, at ntinimum, have some nexus

between their legislative end and the working envir-
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annrenl Since R.C. 9.481 lacks any nexus between

its legislative end-restricting political subdivisions

from rcquiring residency as condition of entploy-

rnent-and the working cnvironnrent, we hold that

R.C. 9.481 was not validly enacted purstiant to An-

icle II, Section 34 of the Ohio Constitotion.

{164) Litna's assignnrent of errar (wo is therefare

susmined.

The trial court crred in finding RC. 9481 is a
general law of statewide concern

(165) Lima's second assigntnent of error having

been sustained, Linta's first assignnrent of error is

now relevant and dispositive to this case. In its first

assignment of-error, Linta argues that ihe trial courl

ineorreetly determined tlrat R.C. 9.481 is eonstitu-

tlon9l pursuant to ttle dociriae of statewidc concern.

Lima contends that the nial court did not apply the

doatrine of statewide concern within the context of

the Cunran test. Under a proper formulation of the

Canton Icst, argues Linta, R.C. 9.481 is not a

"gcneral law"; and therefore, does not supersede

Litna's honie-rule authority. In addition, Lima ar-

gues that its residency requirement is e ntailer of

local self-gnverFN6nt; and thcrefore, prevads under

(he Cmrlon test.

*15 (¶ 66) The state argues that regulation of resid-

ency reqtiircinents has transforined into antatter of

statewidc concern dtte to the extralerriturial effects

tltat such requirenients have on other contmunnies.

Further, the state argues that since Linta enacted its

residency pursuant to its local self-governntent

power and not its police power, the CmNon lest
does riot apply. We disagree with the state's inter-

pretation of the applicablc case law and therefore

find that the sim<'s argutncnts lack merit

[I3]1!j 67) First, the state's argunrent that Cmnmr

does not apply when a ntunicipality acts pursttant tfl

its local self-government power is correcl, but it

certainly does not mean that the state prcvails FN7
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Thc first stcpin a homc-rule analysis is to de-

tennine "whether the nrattcr in qucstion involves

an exercise of lacal self-government or an exer-

cise of local police pawer."If an allegedly con-

flicting city ordinance relates solely m self-

government, the analysis stops, because the Con-

stitution outhorizes a ntunicipality to exercise all

powers of local self-government within its juris-

diction. On the olher hand, if, as is more likely,

the ordinance pertains to concurrent police power

rather than the right to self-government, thc or-

dinnnce that is in conflict must yield in Ote face

of a genemi state lew.

Am. Firrancia! Servs. A.ssn. v. Clevefand, 112 Ohin

S1.3d 170, 2006-Ohio-6043, 858 N.E.2d 776, ¶ 23,

citing Tu•+nshurg v. State Emp. Relations Bd.

(1988), 39 Ohio St.3d 226, 228, 530 N.G-2d

26,ovcrrulcd on othcr grounds, Rockv River, 43

Ohio SL3d 1, 539 N.E.2d 103.On thecontrary, if

Linta enacted its residency requirement pursuant to

its local self-government power, the "analysis

stops, because the Constitution authorizes a muni-

cipality to exercise all powers of local self-

govcrnnrent within its jurisdiction," and Lima pre-

vails. Id.

(¶ 691 This result is also supported from the fact

that the Canton three-prong preemption test was de-

veloped in order to determine whether a municipal

ordinance nrust yield to the provisions of a state

statutc Conion v Sraee, 95 Ohio St.3d 149,

2002-Ohio-2005, 766 N.E.2d 963, 11 9;Ohio Assn. of

Prvvate I7erecllve Agencies, Inc. v. N. OBnsted, 65

Ohio St.3d 242, 244, 602 N.E.2d 1147.Canton

prong two requires that: "the ordinance is an exer-

cise of the police power, rather than local sclG

governnient.'Therefote, if (I) the Carrton test de-

Icrinines whether a municipal ordinance rnust yield

to the provisions of a state statute, (2) Canion prong

two rcquires dtat Lima enacted its residency re-

quiremcnt pursuant to the police power, and (3)

Lima enacted its residency requirement as an act of

local self-govemtnent as the state argues, theo

Lima's ordinanoc need rwt yield to R.C. 9A81.
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1691 Second, the state is appealing to the doctrine

of statewide concern as an independent ground for

preemption. That arguinent, howcver, was rejcctcd

by the Ohio Supreme Court tn Arn. Fin. Serv.c..

snpra. The Ohiu Supreme Court explaincd, "We re-

cognize, however, that the application of 'statewide

concern' as a separate doctrine has caused confu-

sion, because some courts have considered the doc-

trine a separate ground upon which the state may

regulate."112 Ohio St.3d 170, 2006-Ohio-6043,

858 N.E.2d 776, at 1 29. citing Daivan, t57 Oltio

App.3d 736, 2004-Ohio-3141, 813N.E.2d 707, 1

32-76.The court in Am. Finmactal Servs. clarificd

that the statewide-concern doctrine is pnrr of the

Conron three-prong preeinption test and used to de-

termine wbether "the ordinance is an exercise of the

police power, rether than local sclf-government"

(Canton prong two).Id.95 Ohio St.3d 149,

2002-Ohio-2005, 766 N.E.2d 963, at U 30.

`16 (¶ 70} Since we do not believe that the state

intendcd to admit that Cnnron prong two is lacking,

we will proceed with the Camou analysis, begin-

ning wiih Lirna's first argument that R.C. 9.481 is

not a"gcneral law" as required by CmNon prong

three. If Canion prong three is met, we nrust de-

tcrmine whether Canton prong two is nrct;

however, if prong thrce is not ntet, then the Canlon

test fails and Ihe inquiry is over.

[14](171} Prong three of Cunrun's prceinption tcst

requires Ihat the statc statute he a"gcneral law." 95

Ohio St.3d 149, 2002-Ohw-2005, 766 N.E.2d 963,

at 19. Whether the state statutc is a general law is,

itself, determined by a sepamte four-prong lest. Id.

at ¶ 21.To be a general law rmder prong threc.of

Camon's preemption test, the stamte must

(I)be part af a statewide and contprehensive le-

gislative enactntent, (2) apply to all.parts of the

state alike and operatc uniformly tliroughout the

state, (3) set forih police, sanitary, or siinilar reg-

ulations, rether than purport only to grant or lintit

legislative power of a nrunicipal corporation to

set fonh police, sanitary, or similar regulutions,

and (4) prescribe a rulc of conduct upon citizens
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generally.

Id. Litna argues thal R.C. 9.481 does not meet

prongs three and four of the Canron general-law

test. We agree.

A. Police, Sanitary, or Similar Regulation

(172) 1'he court in Canlon explained that "general

laws" within Section 3, Article XVIII of the Dhio

Constitution means 'statutes setting forth police,

sanitary or similar regulations and not statutes

which purport only to grant or to limit the legislat-
ive pawers of a mmicipal wrpomtion to adopt or

enforce police, sanitary or other similar regula-

tions"95 Ohio St.3d 149, 2002-Ohio-2005, 766

N.E.2d 963, at ¶ 31, citing W. Jefferson v. Robin-

emr. I Ohio St.2d 113, 30 0.O.2d 474, 205 N.E.2d

382. at paragraph three of the syllabus.R.C. 9.481

provides: "Except as othenvise provided in division

(B)(2) of this section, no political subdivision shall

require any of its employees, as a condition of ent-

playrnent, to residc in any specific area of the

state."Thus, on its face, R.C. 9.481 clearly purports

"to limit the legislative powers of a ntunicipal cor-

poration to adopt or enforce police, sanitary or oth-

er sirnilar regulations:'ld.

(1731 However, in Canton the court deterntincd

that paragraph three of Robinson, stipra, really

meant "that a statute which prohibits the exercise

by a municipality uf its home rule powers widioar

such sfahde serving an overriding smrervide in-

lerest would directly contrnvene the constitutional

grant of municipal power."(Emphasis added.) Td.,

citing Clermonl EnvLonnrental Reclamation Co. v.

IAlederlmld (1982), 2 Oltio St.3d 44, 48, 2 ORR

587, 442 N.E.2d 1278.Thus, the critical inquiry in

this case is whether ollowing political subdivision

entployecs to reside in any part of the s(ate is an

"overriding state interest"

*17 {¶ 74) The court in Canrnn did not ezplain

what it tneant by °ovcrriding state interest;" nor did

it definitely conclude that the law at issuc in that
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case was one such "overriding state interest."

Rather, the court in Cautnn merely concluded that

"R.C. 3781.184(C), on its face, appears to serve an

overriding state interestin providing ntore afford-

able housing options acrnssthe statc."(Emphasis

added.) 95 Ohio SI.3t1 149;2002-Ohio-2005, 766

N.F,.2d 963, al I 33.The court in Clertnont, on the

othet hand, concludcd that the issue of "whcther

therc will be safe and properly operated hazardotis

waste disposal facilities within this state to receive

the potentially dangerous wastes from Ohio in-

dustry nnd, by so doing, prevcnt suchwastes from

fouling our water and countryside" was an overrid-

ing state interest. 2 Ohio St.3d at 49, 2 OBR 587,

442 N.E.2d 1278.

{15)[16]{¶ 75} Even if there tnay be a state interest

at stake in this case, it is not an "overriding" one.

When passing R.C. 9.481, tltc General Asscinbly

declared its intent to recognize "[t]he innlicnable

and fundamental right of an individual to choose

where to live pursuant to Section I of Article 1,

Ohio Constitution:'Sub. S.B. No. 82, 2. However,

"(i]nterpretation of the state and fcdcrat Constitu-

tions is a role exclusive to dte judicial

branch."6eagfe v Walden (1997), 78 Ohio St 3d

59, 62, 676 N.E.2d 506.AIthough the citizens of

Ohio may have a right to determine where they live

under Article I, Section I, citizens do not have a

right to live where they want and demand employ-

ntent with a particular employer. See Snreltzer v.

Snrelizer (Nov. 24, 1993), 711t Dist. No. 92-C'-50,

1993 WL 488235, at *I, citing AI(ison v .4krnn

(1974), 45 Ohio App.2d 227, 343 N.E.2d128;Cm-

shall v. Sundquist (C.A.6, 1999), 193 F.3d 466,

479;Morgan v, Cionctolrr (DOc. 211, 1987) 7tlt Dist.

No. 87 C.A. 130, 1987 W L 31935, at * I("The con-

stitution does not gtmrantec (he right to hold a spc-

cific job with a particular cmployer, but, rather, the

right 'to follow a chosen trade or occupation, and to
earn a livelihood for nneself **"").

{176) Certainly the preservatinn of a constitotional

right would be an "overriding state interest" oil Ihe

santc scale as the state's interest in protecting the
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water supply fronr hazardous waste. However, there

is no constitutional right to choose where one lives

and, at the same time, demand employmcnt fronr an

unwilling cmployer. So, the state's interest in pro-

hibiting political subdivisions frorn passing resid-

ency restrictions is not an 'overriding' one, like the

state's Interest was in Clernront, supm.

(177) On the other hand, Lima's interest in estab-

lishing residency as a qualification of employnrent

is substantial. The mayor of Lima gave several ini-

portant reasons for the residency requirement; spe-

cifically that it

(1) pramotes the City's interest in the entploy-

ntent of individuals who.are highly committed to

the beftcrntcnt of the City where they both live

and work;

•18 (2) enhances the quality of work perform-

ance by employing individuals who are know-

ledgenble about and aware of issucs and condi-

tions in the City;

(3) pronrotes the employment of individuals

with a greater empathy for the real and long ternt

concerns and problems of Ihe people of Lima;

(4) prmnotes the development and nraintenance
of a workforce witlt a greater personal stake in
working to ensure the City of Lima's improve-
ntent and progress over the long term;

(5) pronrotes the availability of resident em-

ployees who are easily available for emergency

simations and who can respond promptly if on-

call for certain duties;

(6) prmnotcs the ability of the City to nraintain

a workforce that retlects the racial and ethnic di-

versity of its population and its absence would

undermine those efforts;

(7) produces economic benefits that flow to a

city from having resident employees which arc of

a particular importance in an economically de-

pressed city such as Gma;
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(8) promotes the value of real estate in thc
City;

(9) promotes the development and ntaintenance.

of strang neighborlroods ancltared by smble,

wage-earning City cmployees and their families;

and

(10) pronrotes numerous other benefits to the

City of Lima and helps avoid other harnts.

(Mayor of Lima Affidavit at 8). In addition to these

reasons, the qualificmion, dnties, and selection of

municipal officers has traditionally been within a

municipality's home-mle authority. Stale ex rel

Lentz, v. Edwards (1914), 90 Ohio St. 305, 107

N.F. 768; Stale ex rel Fraukenstem v/idlenhrmrd

(1919), 100 Ohio St. 339, 343-345, 126 N E.

309;Stale e,r re(. Mulhn v Manzfeld (1971), 26

Ohio St.2d 129, 55 0.0.2d 239, 269 N_E.2d 602;N.

Obtn Patrolmen'.e Benevoleul A.ccn. v Pnrnm

(1980), 61 Ohio St.2d 375, 15 0.0.34 450. 402

N.E.2d 519;5'mte Persounel Bd of Review o Bay

Vilinge Cin. Sen, Gnnm. (1986), 28 Ohio St 3d

214, 216, 28 OBR 298, 503 N.E.24 518.The Ohio

Supreme Court has extended the honte-rulc author-

ity to the appointntent and regulation of police of-

ficers and other civil service functions as

well.Nars•nev c. Allen (1953), 160 Oluo St. 36, 40,

50 0.0. 492, 113 N.F:Ld 86, citing Slma ex rel

Letvz v. Edwards (1914), 90 Ohio St. 305, 107 N.E

768;S1nte ex rel Regetz v Clevefatd Civ. Serv

Comm. (1995), 72 Ohio St.3d 167, 169, 648 N.E.2d

495, citing Stole ex rel. Canodo v Phillips (1958),

168 Ohio SL 191, 5 0.02d 481, 151 N.E.1d

722;Siure ex rel. Mevers v. Co/umbu.e (1995), 71

Ohto St3d 603, 606, 646 N.E.2d IZi, citing Stnte

ex rel. 8nrdn v. Lvndlvur.vt (1988), 37 Ohio 9t.3d

106, 108, 524 N.6.2d 447;Stnte ex rcl. 11ipp v. N.

Crinton (1996), 75 Oltio St3d 221, 224, 661 N.H.2d

1090.Lima- has a siinilar inlerest in the qualifica-

tions of its other cmployecs as well, mtd exercising

legislative authority in furtherance of this interest

should be within the home-rule authority.

(178) Even if the state had an "overriding" interest
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in this case, R.C. 9.481 has severnl exceptions sinr-

ilar to the law in Cantou, which defeats the statc's

praposed interest. The court in Canran recognized

that the state's proposed interest in passing R.C.

3781.184(C) was to providc affordable housing op-

tions across the state; however, the low had an ex-

ception for restrictive covenants in private deeds.

95 Ohio Sr3d 149, 2002-Ohio-2005, 766 N.E.2d

963, at 133, citing R.C. 3781.184(D). The court in

Cantorr found that this exception actually defcated

thc state's purpose; and thcrefore, ttre law failed to

set forth police, sanitary, or sintilar regulations and,

only served to lirnit the Iegislative authority of ntu-

nicipalities. id.

'19 {¶ 79) The General Asscrnbly's purpose in

passing R.C. 9.481 was

to generally allow the employees of Ohio's polit-

ical subdivisions to choose where to live, and that

it is necessary to genemlly prohibit political sub-

divisions from requiring their enrployees, as a

condition of employrnent, to reside in any specif-

ic area of the state in order to providc for the

conrfort, health, safety, and geneml welfare of

Ihose public entplayees.

Sub. S.B. No. 82, Section 3. Pirst, R.C. 9.481, like

R.C 3781.184(C), on its face exenrpts private

parties and the state, itaelf. R.C. 9.481(C). Second,

likc R.C. 3781.184(C), R.C. 9.481 has two further

excmptions for "volunteers" and for entployees re-

quired to respond to "enrergencies" or "disasterc "

R.C 9.481(B)(2)(a) and (B)(2)(h). Thus, R.C.

9.481 has exemptions that defeat its purpose of gen-

erally prohibiting residency restrictions and, like

the law at issue in Cnnton, fails to set forth police,

sanitary, or similar regulations.

11801 We, therefore, find that R.C. 9.481 does not

set forth police, sanitary, or similar regulations but

ntereiy limits the municipality's power to do the

snnrc, and prohibiting political subdivisions from

requiring residency as a condition of emplaynient is

not an overriding stateinterest sufficient m meet

prong three of Canton's general-law test.

Page 20

B. Prescribing a Rule of Conduct on Citizens

Generally

(1711191) Prong four of C'nnton's general-lawtest

requires that the statute "prescribe a rule o( condttet -

upon citizens generally.^95 Ohio St:3d 149,

2002-Ohio-2005, 766 N.E.2d 963, at 9 213he court

in Canton explained that a general law " 'is fnot] a

lintitation upon law making bymunicipal legislat-

ive bodies" and has "no special relation to any of"

the political subdivisions of the state.' " 95 Ohio

St.3d149, 2002-Ohio-2005, 766 N.E.2d 963, at ¶

34, 38, citing Youngstown u Erwns (1929), 121

Ohio St. 342, 168 N.E. 844 (statute providing "that

all nrunicipal corpomtions shall have general power

'to make the violation of ordir.inces a misdenrean-

or, and to provide for the punishmenr thereof by

Bne or imprisonment, or both, but such fine shall

nnt exceed five hundred dollars and such imprison-

ntent shall not excecd six ntonths " does not pre-

scribe a rule of condtict upon citizens generally);

Sclnieiderrnan v. Se.sanstein ((929), 121 Ohio St

80, 84, 167 N.E. 158 (speed lintits), quoting Frne-

lich v Cleveland (1919), 99 Ohio St. 376, 386, 124

N.E. 212;Clennour, 2 Oltio St.3d 44, 2 OBR 587,

442 N.E.2d 1278 (hazardous-wastc facility).

(1821 hhis same standard has been applied by thc

Ohio Supreme Court in othor home rule cases.

Rn6in.son, 1 Ohin St.2d at 117, 30 0.0.2d 474, 205

N.E.2d 382 ( statute (hat pnrported to grant a muni-

cipality power to license solicitors does not pre-

scribe a rulc of cunduct upom citizens gencrally);

Linndale v. Stute ( 1999), 85 Ohio St.3d 52, 55, 106

N.E.2d 1227 (prohibiting local law-enforcernent ot-

flcers from issuing speeding and excess-weight

citations on interstate freeways does not prescribe a

rule of conduct upon citizens generally).

•20 {¶ 83) Like the stamtes in Canron, Young-

s/own, and Linndole,Rll. 9461 only purports to

limit a municipality's legislative power and has a

special relationship to the state political subdivi-

sions. R.C. 9.481's plain langunge states: "Except

as otherwise provided in division (B)(2) of this sec-

tion, no political subdivision shall require any of its
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enrployees, as a condition of employment, to reside

in any specific area of the state."R.C. 9.481 is, on

its face, a linritation of local legislative power aud

applies only to political subdivisions. As such, it

fails prong four of Carnon's general-law test.

C. Conclusion of Carrton's Ceneral-Law and

Preemption Tests

[19]11 84)R.C. 9.481 fails prongs three and four of

Canton's general-law test; therefore, R.C. 9481

docs not preempt Lima Ordinanec No. 201-00 since

it fails Canton's three-part preetnp(ion test. 95 Olrio

St.3d 149, 2002-Ohio-2005, 766 N.E.2d 963, at 19,

21.Because we have detetmined that R.C. 9,481

fails prong three of Cantods preemption test and all

three prongs must be met, we need not consider the

parties' argutnents on whether R.C. 9.481 also fails

prong two of Canton's preemption test.ld., at 1 9.

Since R.C. 9.481 fails Cantori s preemption test, it

violates Sectron 3, Article XVIII of the Ohio Con-

stitution. Id., 95 Ohio St.3d 149, 2002-Ohio-2005,

766 N.E.2d 963, at 139.

(195) Lima's second assignment of error is, there-

fore, sustained.

Assignment of Error No.711

The trial conrt erred in not f^nding R.C. 9.481 vi-

olates Article II, Section 26 of the Ohio Constitu-

tion.

_ ¶ 86) In its third assignment of error, Lima argues

that the trial court erted in not finding that R.C.

9.481 violates Article 11, Section 26 of the Ohio

Constitutton (the Uniformity Clause). Since we

have decided that R.C. 9.481 violates Section 3,

Article XViil of the Ohio Constitution, we need not

dccide whether it also violates the lfniformity

Clause. Canton, 95 Ohio St.3d 149,

2002-Ohio-2005, 766 N.L-.2d 963, at ¶ 39;Linnrlale,

85 Oltio St.3d at 55, 706 N.E.2d 1227.

V. Conclusiotr

Page 21

{¶ 871 A few closing rentarks are appropriate be-

fore we conclude. We understand that residency re-

quirentents have a real intpact on Ohio citizens and

are often felt most hy working farnilies. Were we

mcmbcrs of the Ohio Iegislatnre,. our decision

might be different thotr that required of us today.

We, however, are judicial officers and have taken

an oath to uphuld the Ohio Constitution and the

laws of this state-and to that oath we hope to bc

found faithfulby those who have so entrusted us.

i'hus conytrained, we sunrntarize ottr conclusions of

law:

(¶ 89}R.C. 9.481 was not validly enacted pursnant

to Article lI, Section 34 of the Ohio Constitution,

because Section 34's language, legislative history,

and casc law support finding that laws providing

for the "general welfare of all einployes" niust

have, at mininttim, sonte nexus between their legis-

lative end and the working environment.

(¶ 89)R.C. 9.481 is not a general law under Canion

that would precmpt Lima Ordinance No. 201-00;

therefore, R.C. 9.481 violates Section 3, Articie

XVlll of thc Ohio Constitution. Lima Ordinancc

No. 201-00 is a valid exercise of local self-

governnrent pursuant to Section 3, Article XVIII of

thc Ohio Caustittuion and prevails, R.C. 9.481 not-

withstanding -

"21 {¶ 90} [laving found error prejudicial to the

appellant hercin in the particulars assigned and ar-

gued, we reverse tlre judgment of the trial court and

rentand for further proceedings consistent with ihis

opinion.

7udgntent reversed and cause renranded.

ROGERS, P.J., and WILLAMOWStCI, ]., concur.
ROGERS, PJ., AND WILLAMOWSKI, J., CON-
CUR.

FNI. Anticns curiae, Local 334 of the ln-

ternational Association of Fire Fighters,

has also subnritted a brief in stipport of the
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state of Ohio in this case.

FN2. "Respondeat superior" is defined as

"fhe doctrine holding an employer or prin-

cipal liable for the employee's or agent's

wrongful acts conrmitted within the scope

of the employment or agency."Black's Law

Dictionary (8th Ed.2004) 1338.

FN3. Much of the information herein was

explained by the court in Rocky River;

however, a fresh look at the legislative his-

tory is prudent.

FN4. Proposal No. 122 was passed three

times, twice for committee report changes/

amendments and one final time with all the

amendments incorporated, -

FNS. Thatis not to say that Section 34's

only purpose was to address econonric con-

cerns or only mininrum wages. As we have

explained, the plain language of Section 34

also provides for (1) hours of labor, (2)

minimum wages, (3) health, (4) comfort,

and (5) safcty. See Rocky River. 43 Ohio

St.3d at 14-16, 539 N.E.2d 103.

FN6. Both the state and Lima concede thal

Cunlon prong onc is met. The disagree-

mcnt is whether prongs two and three nrc

met.

I

FN7. In fact, Linta is arguing that its resid-

ency requirement was passed pursuant to

its local self-govemment power and there-

fore Cnnron prong two fails.

Ohio App. 3 Dist.,2007.

Lima v. State
--- N.E.2d ----, 2007 WL 4248278 (Ohio App. 3
Dist.), 183 L.R.R.M. (BNA) 2755, 2007 -Ohio-
6419

END OF DOCUMENT
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Toledo v. State

Ohio App. 6 Dist.,2008.

CHECK OHIO SUPREME COURT RULES FOR

REPORTJNG OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals uf Ohio,Sixth District, Lncas
County.

City of TOLEDO and City of Oregon, Appellant
V.

STATE of Ohio, Appellec.

No. 1.-07-1261.

Decided April 25, 2008.

Background: City brought action against state,

challenging validity of state statute invalidating

nrunicipal charter provisions requiring municipal

entployees to reside within the boundaries of the

ntttnicipality as a precondition of their govemnrent

employment. The Court of Comtnon Pleas, Lucas

County, fonnd statute valid and entered smmntary

judgment in favor of state. City appealed.

Holdings: The Court of Appeals, Osawrk, J., held

that:

(1) staune improperly infringed on constitutional

ntunicipal tiomc rule au0lority, and

(2) city's residency rcquirement was a valid and

proper exercise of the constitutional grant of ntuni-

cipal home rule authority.

Reversed.

Singor, J., dissented and filed opinion.

West Headnotes

11I Municipai Corporatlons 268 C=79

268 Municipal Corporatians

268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

Page I

268k77 Operation and Effcct of Legislative

Acts
2681:79 k. Conflict with Chaner or Act of

Incorporation. Most Cited Cases

Statute invalidating municipal chartcr pravisions

requiring municipal employccs to reside within the

boundarics of the municipality as a preconditton of

their government employment inrproperly infringed

on constitutional municipal honre rulc authority;

residency requirement did not entail "on-duty"

hours worked, wages earned, or workplace condi-

tions, but rather involved an "off-duty" right valun-

tarily waived as a precondition of einployntcnt by

those seeking and accepting municipel employ-

nicnt. Const. Art. 2, § 34, Art. 19, § 3; R.C. §

9.481.

121 Municipal Corporations 268 C^67(1)

268 Municipal Corporations

268111 Legislative Control of Municipal Acts,

Rights, and Liabilities

268167 Appointment and Removal of Of-

ficers

268k67(I) k. In Gencral. Most Cited

Cases

Municipat cltarter provision requinng ntunicipal

employees to reside within tlre houndarics of the

nrunicipality as a precondition of their government

entployment, which provision expressly authorized

the granting of residency waivers in the interest of

justice, was a valid and proper exercise of the con-

slitutional grant of inunicipal hmne rulc antlmrity.

Const. An. 2, § 34, Art. 1.9, § 3.
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Held UnconstitutionalR.C. S 9.481
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"1 (¶ 1} This is an appeal from a judgment of the

Lucas County Court of Common Pleas, which gran-

ted suminary judgment to appellee and denicd it to

appellant. The essence of this case revolves around

the validity of a state statute enacted in 2006, R.C.

9.481, expressly tq invalidate municipal charter

provisions throughout Ohio requiring municipal

employees to reside within the boundaries of the

municipality as a precondition of their government

employment.

2) Under the disputcd municipal charter resid-

ency requirements, prospective municipal employ-

ees voluntarily waive the right to maintain resid-

ency outside the boundaries of the municipality of-

fering them employment upon acceptance of said

employment. The residency requirement provision

does incorparate tlexibility, enabling exceptions to

be made. Specifically, the city of Totedo Charter

residency provision specifically allows residency

waivcrs to be granted in order to accotnmodate

unique circumstances or cases wherc it is shown

that a waiver is required in the ittrerests af juslice.

(¶ 3}R.C. 9.481, was drafted to constimte a gcncral

prohibition of ntunicipal chartcr employee resid-

ency requirements in Ohio, even where waivers are

permitted in the interest of justice. R.C. 9.4g1 was

enacted ostensibly under the legislature's authority

to regulate the wages and working conditions of

labor granted under Section 34, Article II of the

Ohio Constitution.

(¶ 4) In its sumrnary judgnient ruling, the trial

cnurt declared R.C. 9.481 lawful and prevailing as

applied to the conflicting municipal einployee res-

idency requirement provision of the city of Toledo

Charter. For the reasons set forth below, this court

revcrses the judgment of the trial eourt.

(¶ 5) Appellant, the city of Toledo, sets forth the

following two assignments of error:

{¶ 6}°No. I The trial court ened when it granted

the Stale's motion for Summary )udgntent, becanse

Ohio Revised Code 9.481 was not properly enacted

Page 2

pursuant to Art. iT, § 34 of the Ohio Constitution.

{S 7) "No. 2 The trial court erred when it denird

the City's Motion for Sunrmary )udginent because

the City's Charter residency requirements prevail

over Ohio Revised Code Section 9.481"

(18) The following undisputed facts are relevant tu

the issues raised on appeal. Section 34, Article 11,

Ohio Conslitution, authorizes state legislation regn-

lating wages and employment conditions affecting

workers engaged in the performancc of labor. It

states, "Laws may be passed fixitig and regulating

the hours of labor, establishing a mininrum wage,

and providing for the comfort, health, safety and

gencral welfarc of all employees; and no other pro-

vision of the Constitution shall impair or iifnit this

power."This provision, by Ihe plain meaning of its

own language, was clearly intended )o address the

compelling public in(erest in regulating hours re-

quired to be worked, wages paid, and conditions in

the workplace in order to protect enrployees from

abusive wages, hours and unsafe conditions.

12 {¶ 9} Another portion nf the Ohio Constitnrion

is highly consequcntial to our analysis of this mat-

ter. Ohio municipalities enjoy constitutional aulhor-

ity to enact local rules in thc exercise of local sclf-

government.Article XVIII of the Ohio Constitutiun

establishes, "Any rnunicipality may frame and ad-

opt or amend the chaner for its governntent and

may, subject to tite provisions of seclion 3 of this

article, exercise thereunder alI powers of local self-

governmenL"fhis is comntonly referred to ns thc

"home rule" provision,

11 l0) Pursuant to this constitutional grant of legis-

lative home rule power, the city of Toledo Chartcr

establishes in relevant part, "every officer and em-

ployce must be a resident of the city of

Taledo:7iowevcr, in order to perntit exccptions

and accommodate special and contpelling cases, the

Chaner specifically provides authority to grant mu-

nicipal residency requirement waivers where,

"jttstice to such enrployee so require.s."
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{¶ I I) On January 27, 2006, then Governor Taft

executed Senate Bill 82. This bill was codified as

R.C. 9.481 with an effective date of May I,

2006.R.C. 9.481 states in pertinent part, "no politic-

al subdivision slrall require any of its ernployecs, as

a condition ofcmploymcnt, to reside in any specific

area of the state :'Given its direct contravention to

municipal charter employee residency require-

ments, including Toledo's Charter residency provi-

sion enacted pursuant to the home rule provision of

the Ohio Constitution, Taledo frled a complaint on

April 28, 2006, requesting a judicial deterntination

that R.C. 9.481 is unconstitutionaL On June 9,

2006, the state of Ohio filed its answer. On Novem-

ber 13, 2006, opposing ntotions for sumntary judg-

nient were filed.

{}i 12} On April 26, 2007, two municipal entployec

uniorrs, namely, Totedo Firefighters Local 92 and

the Toledo Police Patrolmen's Association, requcs-

ted and were granted leavc to file amicus curiae

bricfs in support of the state position tkat their

mentbers should not be required to- residc in the

nrunicipality that provides them government em-

ployment. These plaintiffs argued that residing in

Toledo has a significant adverse impact on thent.

Thcy assert that, "some entployees may be hard

pressed to afford housing in the community where

they work, while ntore affordable housing may ex-

ist just across the city liniits.'-No supporting factual

data is furnished to establish that housing opportun-

itics are more affordable in area suburbs of Northw-

est Ohiu or Southeastern Michigan in comparison

to the city of Tolcdo so as to support the financial

hardship argument as relevant to Toledo's residency

requirement.

[113) In addition, they argue that the residency re-

quirement creates additional quality of life burdens

such as inhibiting them from shopping whcre they

would like, going to church wherc they would like,

or sending their children to the school they would

like. Again, other than their assertions, the

plaintiffs have failed to submit any factual evidence

or data to demonstmte how residing within the

Page 3

boundaries of Toledo as a condition of their em-

ployrnent by Toledo burdens or inhibits its nruni-

cipal entployees-from shopping, worshipping, or

edncating their children.

'3 {9 141 Further, to address any mdividual con-

cerns, the Toledo Municipal Charter expressly con-

tains a waiver provision for any unique and special

cases where an undue burden of some kind can be

esmblished such that justice requires a waiver.

(115) In its first assignment of error, appellant as-

serts that the trial court erred in granting appellee's

motion for summary judgment. In support, appel-

lant conlends that R.C. 9.481 is not a proper legis-

lative enactment pursuant to Sccuon 34, Arnele II

as argued by appellce. It is axianratic that rulcs and

provisions uf law he interpreted and applied given

their reasonable, plain and ordinarynrcaning. The

crux of the statc's position in support of R.C. 9 481

is that it is a proper legislative enactment pursuant

to Section 34, Article 11, Arucle 11 states in rclevant

part, "Laws may be passed fixing and regulating the

hours of labor, establishing a minimum wage, and

providing for the contfort, health, safety and gener-

al welfare of all employees_"-

[IjS, 16) Consislent with the language of the con-

stitutional provi.sion, Ohio Supreme Court preced-

ent analyzing the scope of powers granted by Sec-

tion 34, Article If consistently pertain io tbe public

interest in workload, workplace, and contpensaGnn

issaes affecting employee welfare as opposcd to

preconditions to qualify for the employment. For

example, Anrerieaa As.sn. oJ Univ. Pru/exsors :.

Central Stafe Univ. (1999), 87 Ohio St.3d 55, 717

N.E.2d 286 dealt with R.C. 3345.45, which exernp-

ted public university profess'or workloads frnm col-

lective bargaining. By contrast, R.C. 9.481 involves

an "off-duty" right voluntarily waived as a precon-

ditien of employnient by those seeking and accept-

ing municipal enrployment. It does not entail

"on-duty" hours worked, wages earned, or work-

place conditions. As such, R.C. 9.481 does not fall

within the purview of Arucle Il, Section 14 and int-

properly undermines the well-establishcd honrc rulc
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provision set forth in Article XVIII of the Ohio

Constitution.

(¶ 171 Our review of summary judgment determin-

ations is conducted on a de novo basis, applying the

same standard used by the trial court. Loruin Nnrl.

Rank v. Saraloga Aptr. (1989), 61 Ohio App.3d 127,

129, 572 N.E.2d 198;Crafton v. Ohio Edi.eon Co.

(1996). 77 Ohio St.3d 102, 105. 671 N.E.2d

241 Summary judgnrent will be granted when there

rcmains no genuine issue of material fact and, con-

sidering the evidence most strongly in favor of the

nonmoving party, reasonable minds can only con-

clude that the nroving party is entitled to judgment

as a matter of law. Civ.R. 56(C).

[9 I81 We have carefully reviewed and thorouglrty

considered the record of evidence. In applying the

above legal principles to appellant's first assign-

ment of error, we find that R.C. 9.481 does not per-

tain to the protcctian of employees' welFarc froin

adversc wages, hours, or working conditions.

Rathcr, it pertains to "off-duty" residential location

preferences. Such residential prefemnces were vol-

untarily waived upon the acceptance of municipal

employment. Terms and conditions of emplnyment

and the choice of whether to accept employnrent

with certain terms and conditions are inherent in all

ernploynrent decisions in a free market economy.

`4 {11 19) The unconvincing and unsupported reas-

ons offered in an effort to establish an unacccptable

or unfair burden imposed upon municipal entploy-

ces by the residency requirement are not persuas-

i ve.

(I 29) Rcasonable minds can only conclude that

R.C. 9.481 is not a proper legislative enncttnent cn-

compassed by Section 34, Article ll of the Ohio

Constitution. It is an obvious attempt to circumvent

constitutional municipal home rule authority estab-

lished grnnted by Article XVIII of the Ohio Consti-

tution. Appellant's first assignment of error is found

well•taken.

[2]{¶ 21 S In its second assignment of error, appel-

Page 4

lant asserts that the trial court erred in denying

Toledo's motion for summary judgment to dwlare

its Charter residency requirenrent a valid exercise

of its home rule authority pursuant to Article XVIII

of the Ohio Constitution. First, wc note that the dis-

puted Charter provision expressly authorizes (he

granting of residency waivers in the interest of

justice.

(122) Given our holding that R.C. 9.481 is not en-

compassed by or constitutional pursuant to Article

11, the express ineorpotstion of a justice watver in

the Charter, and the home rule authority cstablished

by Article XVIII of the Ohio Constitution, we find

that the Toledo Charter residency requtrerncnt is a

valid and proper exercisc of the constitutional grant

of municipal home rule anthority. Appetlanl's

second assignment of error is found well-taken

[1231 On consideration whereof, the judgment of

the Lttcas County Court of Common Pleas is re-

versed. Appellee is ordered to pay the costs of this

appcal pursuant to App.R. 24. Judgnrcnt for the

clerk's expense incurred in preparation of the re-

cord, fees allowed by law, and the fee for filing the

appeal is awarded the Lucas County.

JIIDGMENT REVE.RSED.

A certified copy of this entry shall constitute the

mandate pursuant to App.R. 27. See, also, 6th

Dist.Loc.App.R. 4.

WILLIAM J. SKOVl, .t and THOMAS J
OSO W IK, J., Concur.
ARLENE SINGER, J., dissents, and writes separ-

ately.

SINGER, J. I respectfully dissent.
(124) I recognize the benefits that inure to a muni-

cipality when its public employees reside wrthiu its

boundaries. Logic tells us that public taxpayer dol-

lars are ntore likely to be reinvested in the com-

nrunity and help maintnin the nrunicipality's vitrd-

iry. Public saluries will most likely he reinvested in

the city. Enrployees may invest in real estate, with

attendant praperty taxes supporting the schools and
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other city services; may support community busi-

nesses; and tnay support the municipaiity's com-

munity, cultural, social and political progmms and

projects.

{¶ 25} And logic also tells us that when a public

employce resides within the employer community,

that employee is enfmnchised. Employees are able

to vote for (or against) the elected officials who set

policy and make the decisions directly affecting

employntent, as well as tax and other income gener-

ation deviecs that provide fair salaries and benefits

and employment opportunity. Convenience and

minimal expense of travel to nearby employment

may be also a benefit to the employee avho residcs

within the employer ntunicipality.

*5 {¶ 26) However, all cities and communities can-

not offer their employees the necessary and desired

quatity of life services and conditions. Hospitals

and other medical serviccs, religious institutions;

educational opportunities as well as other necessit-

ies may not be readily available within the city lint-

its. Municipalities may argue that unless their em-

ployees live within the city it may be withouCsuffi-

cient resources to provide or maintain those very

sante services and conditions. Employees ntay ar-

gue that because the city does not provide or main-

tain certain services or conditions, they must

choose between thcir nwn and their family's needs

and municipal employment.

{¶ 271 Resolution of this conflict, by requiring mu-

nicipal etnployees to reside within the empioyer-

mttnicipaliry, places the burden on the employces

as a condition of employment. This clearly, to nte,

affects their comfort, health, safety and, most par-

ticularly, their general welfare. R.C, 9.481 removes

this burden by prohibiting a political subdivision to

dictate where their entployees may live.

{y 28}Section 34, Article 11, Ohio Constitution au-

thorizes state legislation regulating wages and em-

ployment conditions and inctudes " providing for

the comfort, health, safety and general wcifare of

ail employees"

Page 5

tj 291 The trial court relied on Siote ex rel Bd. OJ

Tro.srees of Pension Fund v. Bd. Qf Tru.stee.s of Re-

lief Fund (1967), 12 Ohio St.2d 105, 233 N.E.2d

135 and Rocky River v. State Enrp. Relations Bd.

(I989), 43 Ohio St.3d and found R.C. 9.481 constt-

tulional.

{¶ 30) The trial court correctly relied on that line of

cases. Section 34. Article 11, Oltio Cunstinrtion

must be broadly construed. Therefore, residency re-

strictions by political subdivisions affect thc gener-

al welfare of employees. I would hold that RC.

9.481 is constitutional. . . .

Ohio App. 6 Dist.,2008.

Toledo v. State
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OH Const. Art.1I, § 34

6aldwin's Ohio Revised Code Annotated Currenhtess

Constitution of the State of Ohio

RW Article ll. Legislative (Refs & Annos)

iO Coust If Sec. 34 Wages and hours; enrployee health, safety and welfare

Page I

Laws may be passed fixing and regulating the haurs of labor, establishing a rninimum wage, and providing for

the comfort, health, safety and general welfare of all entployes; and no other provision of the constitution shall

impair or limit this power.

(1912 constitutional convention, adopted eff. 1-1-13)

EDITOR'S COMMENT

1990:

The key reforms advocated by organized labor in the late nineteenth and early twentieth centuries included a liv-

ing wage, decent working conditions, and job security. These reforms are rellected in this section. Varioux pro-

visions arising from this section are found throughout RC Title 41.

This section is one of dte measures growing out of the Progressive Movement, and incorporated into the Consti-

tution in the 1912 Antendments. For a discussion of the moventent, see Comnrentary to §33, Article IL Other -

nteasures resulting from this ntovement include the initiative and referendum in §1 to Ig, Article tI, the provi-

sions on tnechanics' and materialmen's liens, workmen's compcnsation, conservation of natural resourccs, and

the eight-hour day in §33, 35, 36, and 37, Article Il, and direct primary elections in §7, Artlcie V.

CROSSREFERENCES

Child labor law; employment of minors, Ch 4109

Day's work equals 8 hours, 4113,01

Defenses of fellow servant, assumption of risk, and conlributory negligence not available to employer in

cenain actions hrnught by employee, 4113.05 lo 4113.08

Employer charged with knowledge of defect or unsafe condition causing injury; printa facic evidence of

neglect, 4113.04

Mine safety; administration of mining laws, Ch 4151 to 4t61

Minimum fair wage slandards, Ch 4111

Overtime pay; 40-hour week, 4111.03

Payment of wages, 41 13.15, 4113.16

Promise in employment contract not to join union is void, 41 t3A2
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OH Const. Art. XVIII, § 3

Baldwin's Ohie Revised Code Annotated Currcntncss
Constitution of the State of Ohio ( Refs & Annos)

ryy Article XVIII. Municipal Corporations (Refs & Annos)

Page I

yO Const XVIII Sec. 3 Munfcipat powers of local self-goverument

I

Municipalities shall have authority to exercise all powers of local self-government and to adopt and enforcc

within their limits such Incal police, sanitary and other similar regulations, as arc not in conflict with general

Iaws.

(1912 constitutional convention, adopted eff. I 1-15-12)

UNCODIFIED LAW

2002 H 386, § 3, eff. 5-24-02, reads:

(A) The provisions of the Revised Code, including, but not linrited to, Titles Xt, XIII, XVII, and XLVII, relat-

ing to the origination, granting, servicing, and collection of loans and other forms of crcdit prescribe rules of

conduct upon citizens generally, conrprise a comprehensive regulatory framework inlcnded to operate unifornrly

thruughout the state under the same circumstances and conditions, and constitute general laws within the nrcan-

ing of Section 3 of Article XVIII of the Ohio Constitution.

(6) The provisions of the Revised Code, including, but not limited to, Titlcs XI, XIII, XVII, and XLVII, relat-

ing to the origination, granting, servieing, and collection of loans and other forms of credit have been enactcd in

furiherance of the police powers of the state.

(C) Silence in the Revised Code, including, but not Iimited to, Titles XI, XIII, XVII, and XLVtI, with respect

to any act or practice in the origination, granting, servicing, or collection of loans or other forins of credit shall

not be inierpreted to mean that the state has not contptetely occupied the field or lias only set minlntuin stand-

ards in its regulation of lending and nthcr credit activities.

(D) It is the intent of the General Assenrbly to entirely preempt municipal corporations and other political sub-

divisions from the regulation and licensing of lending and other credit activilics.

EDITOR'S COMMENT

1990:

This is the key section in the Honre Rule Amendment. It confers "powers of local self-government" on all muni-

cipalities, white preserving the state's power to dictate state policy and enact general laws.

This section is and has been productive of ntuch litigation to define its paranreters. At the outset, there was con-

fusion on whether Article XVIII was self-executing or required additional action to make the "powers of local

selFgoverninent" available to tnunicipalities- In an early case, the Ohio Suprentc Court Iteld that it was not self-

executing, and that state laws regulating municipal government were not changed until amended bv general

laws, or by enactment of additional laws ratified by the voters undcr §2, or by adoption by Ihe voters of a muni-
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O1iST§9.481

R.C. § 9.481

Page I

Baldwin's Ohio Revised Code Annotated Currentness
Gencral Provisions

'Yri Chapter 9. Miscellaneous
5m Additional Miscellaneous

y9.481 Residency requirements prohibited

(A) As used in this section:

( I)"Political subdivision" has the same meaning as in section 2743.01 of the Revised Code.

(2) "Volunteer" means a person who is not paid for service or who is entployed on less than a permmncnt full-

tnnc basis.

(D)(I) Except as otherwise provided in division (B)(2) of this section, no political subdivision shall require any

of its employees, as a condition of entployment, to reside in any specific area of the state.

(2)(a) Division (B)( I) of this section does not apply to a volunteer.

(b) To ensure adequate response times by certain enrployees of political subdivisions to entergencies or disasters

while ensuring that those employces generally are free to reside throughout the state, the clcctars of any political

subdivision ntay file an initiative petition to suhnrit a local law to thc electorate, or the legislative authority of

the political subdivision may adopt an ordinance or resolution, that requires any individual employed by that

political subdivision, as a condition oPemployment, to reside either in the county where the polilical subdivision

is located ur in any adjacent county in this state For the ptnposes of this section, an initiative petition shall be

filed and considered as provided in sections 731.28 and 731.31 of the Revised Code, except that thc fiscal of-

ficer of the political subdivision shall take the actions prescribed for the auditor or cletk if tLe political subdivi-

sion has no auditor ot clerk, and except that references to a municipal corporation shall be considm'ed lo be ref-

erences to Ihe applicable political subdivision.

(C) Excepr as otherwise provided in division (B)(2) of this section, employees of political subdivisiuns of this

state have the right to reside any place they desire.

(2006 S 82,efC 5-1-06)

l1NCODIFIEU LAW

2006 S 82, §§ 2 and 3, cff. 5-I-06, read:

Scction 2. In enacting section 9.481 of the Revised Code in this act, the General Assembly hcreby declares its

intent ta recognize both of the following:

(A) The inalienabic and fundantental right of an individuai to choose where to live pursuant to Section I of

Article I. Ohro Constitution.

(B) Section 34 of Article 11, Ohio Constitntion, specifies that laws may be passed providing for the coinfon,
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R.C. § 9.481

health, safety, and generel welfare of all employees, and that no olhcr provision of the Ohio Constitution inrpirs

or lintits this power, including Scction 3 of Article XVIII, Ohio Constitvtion.

Section 3. The General Assentbly finds, in enacting section 9.481 of the Revised Code tn this act, that it is a

matter of statewide concern to genemlly allow the employees of Ohio's political subdivisions to choose where to

live, and that it is necessary to generally prohibit political subdivisions from requiring their entployecs, as a con-

dition of cmploymcnt, to reside in any specific area of the state in order to provide for the coinfort, health,

safety, and geneml welfare of thuse public entployees.

CROSSREFERENCES

- Appoinrment and duties of superintendent, evaluation, renewal, vacation leave, 3319.01 -

RESEARCH REFERENCES

Encyclopedias

OH Jur. 3d Schools, Universities, & Colleges § 186, Superintcndents of Schools.

Treatises and Practice Aids .

Gotherman, Babbit and Lang, Baldwin's Ohio Practice, Local Goventment Law-- Municipal, § 3:6, Local Af-

fairs and Matters of Statewide Concern.

Gothermnn, Babbit and Lang, Baldwin's Ohio Practice, Local Gnvernment Law-- Municipal, 10:13, Residence

Requirontent.

Hastings, Manoloff, Sheeran, & Stype, Ohio School Law § 12:1, Authority to Hire Nonteaching Employees.

Hastings, ManoloH, Sheerao, & Stype, Ohio School Law § 7:16, Assistant Superintendents, Principals, and Oth-

er Adininistrators--In General, Authority to Hire.

liastings, Manolofl; Shccran, & Stypc, Ohio School Law § 8:24, Nonrination and Appointment of Teachers.

Princchont, Baldwin's Oltio Practice, Local Govcmment Law--Township, § 12:3, Hiring.

NOTES OF DECISIONS

Constitutlonal issues I

Remedies 2

1. Constitutional issues

Fire fighters' union's nrandamus action to compel city to contply with new statute prohibiting a political subdivi-

sion froin requiring any of its employees, as a condition of employment, to reside in any specific area of the

state was a matter of first impression involving two apparently contpeting provisions of state constitntion, and

thus, because resnlution of matter was not at all certain, city did noi have a clear legal duty, and union did not

have a clear legal right to the requcsted relief. Cleveland Fire Fighters Assoc. Locat 93 of Internatl. Assoc. of

FireGghters v. Jackson (Ohio App. 8 Dist.. Cuyahoga. 02-22-2006) No. 87708, 2006-Ohio-800, 2006 WL
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416525, Unreportcd. Mandatnus C= 76

Statute limiting the ability of political subdivisions to condition entploynient on residency was not a general larv

-and, thus violated municipal home mle provision of the Ohio Constitution, and did not preempt city's ardinancc

establishing a residency requirement for city employees, given that statute was not validly enacted pursuanllo

the general welfare clause of the provision of the Ohio Constitution governing wages and hours and employee

health, safety and welfare. Lima v. Statc (Ohio App. 3 Dist., 12-03-2007) 2007-Ohio-6419, 2007 WL 4248278.

Municipal Corporations C^ 67(l)

State did not have an overriding intcrest in limiting the ability of political subdivisions to condition enrployment

on residency, as required for stamte imposing such limitation to constitute a general law superseding city's homc

rule authority, althotrgh citizens of Oltio had a constitutional right to determine where they lived; there was no

constitutional right to choose where onc lived and, at the same time, demand employment from an unwilling em-

ployer, and exentptions for private partics, the state, volunteers, and enrergency employees defealed statule's

purposc ofgeneratly prohibiting residency restrictions. Lima v. State (Ohio App. 3 Dist., 12-03-2007)

2007-Ohio-6419, 2007 WL4248278. Municipal Corporations&S^ 67(l)

Statute Iimiting political subdivisions' ability to condition emptoyment on residency lacked any nexus between

its legislative end and the working environment, and tltus the statute was not validly enacted pursuant to the gen-

eral welfare clause of the provision of the Ohio Constitution governing wages and hours and enrployec health,

safety, and welfare. Liina v. State (Ohiu App. 3 Dist.- 12-03-2007) 2007-O1iio-6419, 2007 W L 4248278. Muni-

cipal Corporations $= 124(3)

Waivcr provision of city ordinanee requiring certain nrunicipal employees, including firefigltters, to reside in

city absent permissiun from city council to live outside Ihe city was not unconstitutinnally vague; although

waiver provision did not explain circumstances in-which a waiver would be grantcd, discriniinatory enforcement

was no more invited in ordinence dtan it was in any other provision allowing city council Io pass legislation. As-

sociahon of Cleveland Fire Fighters v. City of Cleveland, Ohio (C.A 6{Ohro), 09-25-2007) 2007 WL 2768285.

Municipal Corporations ^',- 594(2)

Firefighters vagueness challenge to waiver provision of city ordinance requiring ntunicipal employees to estab-

lish residency in city absent perntissinn from city council to live outside the city would be evaluated according

lo less-stringent standard, since there was no constitutional right to be entployed by city while living elsewhere.

Association of Clcvcland Fire Fighters v. City oPClevcland, Ohio (C.A.6 (Ohio), 09-25-2007) 2007 WL

2768285. Constitutional Law C^ 4166(2)

Firefighters, challenging city ordinance requiring municipal employees to establish residency in city, failed to

allege they were treated differently front other firefighters, as required to state an as-applied challenge to the or-

dinance under the Equal Protection Clause. Association ofClevelund Fiie Pighters v. City of Cleveland, Ohio

(C A.6 (Ohio), 09-25-2007) 2007 WL 2769285. Constitntional Law C.a- 967

City ordinance requiring that certain municipal enrptoyees, including firefighters, establish residency in city did

not violate the Equal Protectiun Clause, since presence of firefighter in city, whether on duty or not, provided a

trained person immediately available. Association of Clevcland Fire FigBters v. City nt Clevclaud, Ohio (C.A.6

(Ohio), 09-25-2007) 2007 WL 2768285. Municipal Corporations C= 197

City ordinance rcquiring that certain municipal enrployees, inchiding HreBghrers, establish residency in city did
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not violate constitutionally protected right to travel. Association of Cleveland Fire Fighters v. City of Clevcland,

Ohio (C.A.6 (Ohio), 09-25-2007) 2007 WL 2768285. Municipal Corporations C= 197

2. Remedies

Statute prohibiting a political subdivision from requiring any of its entployees, as a condition of employment, to

reside in any specific area of the state was not yct in effect, and thus flre fightets' union's-action seeking writ of

mandamus to compel city to contply with statute was not ripe; statute would not become effective until 90 days

after the govemor had filed it with the Office of the Secretary of State. Cleveland Firc Fightets Assoc. Local 93

nf lntema0. Assoc. of Firefighters v. Jackson (Ohio App. 8 Dlst., Cuyahoga, 02-22-2006) No. 87708,

2006-Ohio-800, 2006 WL416525,Unrcported. Mandamus .€^ 16(I)

Fire fighters' union's mandamus action to compel city to comply with statute prohibiting a political subdivisinn

froni requiring any of its employees, as a condition of employment, to reside in any specific area of the state,

was actually a declaratoryjudgntent aclion asking court to find city's charter provision requiring residency of its

employees null and void, and thus Court of Appeals lacked jurisdiction to hear action. Cleveland Fire Fighters

Assoc. Local 93 oflntematl- Assoc. nf Firefighters v. Jaekson (Ohio App. 8 Dist., Cuyahoga, 02-22-2006) No

87708, 2006-Ohio-800, 2006 WL 416525, Unreponed. Declaratory Judgment E^ 207.1; Mandanrus C^ 141

R.C. 4 9.481, OH ST § 9.481

Current through 2008 Files 1 to 119, 121, 123 & 125 to 127 of the 127th GA
(2007-2008), apv. by 6/23/08, and filed with the Secretary of State by
6/23l08.
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