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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST, INVOLVES A SUBSTANTIAL CONSTITUTIONAL

OUESTION . AND WHY LEAVE TO APPEAL SHOULD BE GRANTED

As to Proposition of'Law No. I:

Mr. Johnson should be granted leave to appeal the decision of the Court of Appeals which

denied his Application for Reopening pursuant to App.R. 26(B). His application was filed after the

90-day deadline set forth in that rule, but half of its 10-page limit was spent explaining his "good

cause," - also from the rule - for being late. Affidavits, as specifically permitted by the rule, were

attached to demonstrate the facts constituting good cause.

The same attorney represented Mr. Johnson for over five years, from the inception of his

criminal case in 2002 untii he was relieved by the trial court on April 1, 2008, immediat.ely after the

entry of new counsel. It was only from new counsel that Mr. Johnson, between April 1 and April

18, 2008, became aware that his previous attorney's appellate representation had been deficient. The

App.R. 26(B) application was filed May 7, 2008.

The Court of Appeals denied reopening on the grounds that Mr. Johnson's factual allegations

concerning the ineffective assistance of appellate counsel, because they refer to matters outside the

record, must be the subject of a petition for post-conviction relief wider O.R.C. 2953.21.

Leave to appeal should be granted because, in this felony case, the Court of Appeals' circular

reasoning completely emasculates App.R. 26(B). 'fhat rule exists specifically for the litigation of

claims of ineffective assistance of appellate counsel. It permits, even encourages, affidavits in

support of claims. App.R. 26(B)(2)(e). If the Court of Appeals' decision stands, and particularly

if it is adopted across other appellate districts, the entire rule may as well not exist. As to this

appellant, he has been treated as if the rule did in fact not exist, and as if good cause for late filing
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does not matter.

As of now, and as will be discussed in Proposition of Law No. 1, the decision being appealed

conflicts with those of other districts.

The importance of App.R. 26(B) is that it attempts to guarantee constitutionally effective

representation at the two stages (in the trial court and upon first direct appeal) at which a defendant

possesses not only the right to counsel but the right to constitutionally effective counsel under both

the Ohio and United States Constitutions. Mr. Johnson has been denied these rights, and so will

probably other Sixth District litigants.

As to Propositions of Law Nos. 2 and 3:

There is unsettled law in the area of "drug dog" sniffs during traffic stops. A relatively new

phenomenon, most trial and appellate courts have decided to demure to the law enforcement

"experts" on the subject, and to range no further in their opinions than necessary to dispose of the

case before them. The best example is the most important case on the subject to date, Illinois v.

Cafialles, 543 U.S. 405 (2005). In that case, the Supreme Court left open the question of whether

a single canine alert anywhere on a vehicle automatically permits unlimited search of the trunk, and,

in dicta, hinted that the opposite may be true.

The appellate courts of this state have not bridged the gap between "trained and certified"

and "reliable," often substituting the former for the latter even though it is clear there is more to

reliability than training and certification. Rhetorically speaking, training and certification are

irrelevant if a dog is not reliable, and reliability is more important than training and certification.

A criminal defendant must be able to challenge the reliability of a drug dog with relevant,
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probative evidence. If cross-examination topics are to be limited to whether a dog is "trained" and

"certified," then even a dead dog can be reliable. Logic compels a conclusion that the trial court's

real and only function is to determine whether a drug dog is "reliable.° Any reliability inquiry

matters only because it is important to ensure relative accuracy and fairness. This inquiry should

include, and its more important component is, whether or not the dog acted reliably on the occasion

in question.

Nearly as important in judging a dog's reliability is the dog's real world performance. A

trained and certified dog may nevertheless possess a performance record that calls its reliability into

question. To restrict the ability to verify real world performance, and inhibit cross-examine on that

question, is both unnecessary and unwise: unnecessary because the records are readily available to

the state, and unwise because the relationship between animal and handler is so personal that cross-

examination is difficult because the handler can say that any action constitutes an "indication" that

provides the probable cause to supercede the protections of the Fourth Amendment.

ln the instant case, the trial court's opinion relies far too much on the fact that the dog was

"trained" and "certified," and far too little on the actions of the dog on the video tape depicting the

dog's work. In doing so, it not only comes to the wrong factual conclusion regarding the dog's

reliability, but does not discuss the impact of the dog's bizarre behavior during its circling of the car

in which Appellant was a passenger. This is, or should be, more particularly so because the spot

on the vehicle at which the state trooper claimed the dog "indicated" was far from the spot where

drugs were found, and because the drugs found were not drugs that the dog had been trained to

detect.

Res ipsa loquitur. The video tape in this case speaks for itself. Its contents will be dissected
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in more detail below, and demonstrate that, training and certification did not make this dog reliable

on this day. This Court should indicate that this can be the most important part of the inquiry into

reliability.

Because the law is fairly clear in allowing a drug dog to examine any vehicle whatsoever if

it is stopped for a suspected traffic violation - so long as the examination does not unnecessarily

prolong the stop - this means that there is not a single citizen in this country, whether as driver or

passenger, might not be the subject of a defacto or perceived "drug search."

Thus, not only litigants and lawyers, but those in the general public should understand just

how far the activities of a drug dog are permitted to penetrate their lives. This Court should accept

these issues to clarify this area of the law, and to make litigation of these cases more transparent and

understandable.
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STATEMENT OF T)EIE CASE AND FACTS

Mr. Johnson was arrested and charged with drug possession in January, 2002. He

immediately retained counsel, who continued to represent him through a suppression hearing, a no

contest plea and sentence of imprisonment (January 11, 2006), an unsuccessful direct appeal to the

Sixth District (decided August 3, 2007), an unsuccessful attempt to gain jurisdiction in this Court

(declined December 12, 2007), and a notice to appear in the trial court for execution of sentence on

April 1, 2008. (He had been free on bond from shortly after his arrest until such time.)

The suppression issue involved a drug dog's alleged alert on a car in which Appellant was

a passenger, whether that dog was reliable, and what the state trooper's motivations were in bringing

out the dog and eventually searching the car. The trial court improperly overruled the motion to

suppress, and Mr. Johnson's attorney appealed, assigning as error that the trooper had engaged in

a "fishing expedition" without sufficient facts to provide probable cause.

The Court of Appeals affirmed, finding that law enforcement motivations are irrelevant as

long as using the drug dog does not unnecessarily and unreasonably prolong the traffic stop.

In the period leading up to April 1', the date he was required to appear for execution of

sentence, Appellant, unable to access his counsel, contacted and retained new counsel on March 27,

2008. It was from new counsel that Appellant discovered that his original appeal should have

contained additional assignments of error. An application under App.R. 26(B) was filed in the Sixth

District on May 7, 2008, nine months after the original decision, but only 36 days after the lawyer

who had represented Appellant from beginning to end withdrew from his exclusive representation.

The App.R. 26(B) application raised two additional assignments of error as follows:

I Prior cowisel was relieved oPAppellant's representation by the trial court on April 1.
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I. THE TRIAL COURT'S JUDGMENT THAT THE DRUG DOG WAS COMPETENT
AND CREDIBLE WAS AGAINST THE MANIFEST WEIGHT OF THE EVIDENCEAND
AN ABUSE OF DISCRETION.

Within this proposed assignment of error, Appellant argued that, despite training and certification,

that a dog's real-world perfonnance, especially with regard to the incident in question, is the best

indicator of a dog's reliability, and that the video tape clearly showed an out-of-control dog that was

not reliable that day.

R. THE TRIAL COURT ERRED WHEN IT REFUSED TO REQUIRE THE STATE TO
DISCLOSE THE PR1rINCIDENTREAL-WORLD PERFORMANCE RECORDS OF THE
DRUG DOG HANS NOTWITHSTANDING THIS COURT'S DECISION IN STATE V.
NGUYEN, 157 Ohio App.3d 482, 2004-Ohio-2879.

Within this proposed assignment of error, Appellant argued that the failure to allow a defendant

access to real-world performance records of the dog who sniffed that defendant's car is unfair and

improper.

As is always the case, the colorable merit of the additional assignments of error speak for

themselves regarding the ineffectiveness of appellate counsel.

But Mr. Johnson used half his 10-page limit in his Application for Reopening explaining that

the lawyer he'd had all along had not alerted Appellant to his own ineffectiveness in the original

appeal. This he offered not as to the merits of his new arguments and the resulting ineffectiveness

of prior counsel, but as "good cause," under App.R. 26(B)(I ) for late filing.

The Court of Appeals denied Appellant's Application for Reopening on June 13, 2008,

writing that

any misinformation given to the applicant by his trial counsel afterthe Ohio Supreme
Court declined jurisdiction over his case necessarily occurred outside the record of
this cause and is, therefore, more properly a subject for a petition for post-conviction
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relief pursuant to R.C. 2953.21.

It is this ruling that Mr. Johnson now challenges, as the Court of Appeals confused the question of

the ineffectiveness of the appellate representation with the question of whether there was "good

cause" to permit reopening after the deadline.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. 1: A Court of Appeals must consider factual allegations referring
to matters outside the case record in determining the presence or absence of "good cause" for late
filing of an App.R. 26(B) application, and may not deny such application on grounds that outside-
the-record allegations of good cause leave post-conviction relief, O.R.C. 2953.21, as an appellant's
exclusive remedy.

Because Mr. Johnson's Application for Reopening pursuant to App.R. 26(B) contained

outside-the-record factual allegation to demonstrate "good cause" for filing after that rule's 90-day

time limitation, the Court of Appeals held that his appropriate remedy is not rule 26(B), but statutory

post-conviction relief. To do so clearly thwarts the intent of the "good cause" exception to the 90-

day rule.

Appellant submitted three affidavits in support of his application, as permitted by App.R.

26(B)(2)(e). The very fact that the rule contemplates affidavits means that facts from outside the

record are completely acceptable, not that an applicant should be relegated to a statutory post-

conviction remedy.

'1`he Eighth District put this very issue in proper context in State v. Hill, 160 Ohio App.3d

324, 331, 2005-Ohio-1501, which appears to be in conflict with the instant case. Hill held that a

post-conviction petition is premature unless the putative petitioner has exhausted his direct appeal

remedies, including delayed appeal, citing State v. Gover (1995), 71 Ohio St.3d 577, 579.

The Court of Appeals has deprived this litigant, and surely others, of the opportunity to

comply with App.R. 26(B) and have his case heard. His "good cause" argument was not heard. It

was confused with another - inapplicable - remedy merely because the factual statements

supporting the good cause demonstrated matters outside the record.

The Court of Appeals mistakes showing good cause for lateness as the substantive argument,
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which it is not, because the substantive argument is that he omitted necessary assignments of error..

Appellant has a right to have either this Court or the Sixth District make a determination of

whether he has shown good cause for an untimely filing under App.R. 26(B). As of yet, none has

been passed.
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PROPOSITION OF LAW NO. 2: The behavior of an otherwise trained and certified "drug dog"
at the precise time and place at which he allegedly "alerts" is of critical importance in determining
the reliability of the dog.

Real world performance is highly relevant in determining the reliability of drug dogs. State

v. Lopez,166 Ohio App.3d 336, 337, 2006-Ohio-2091. What could be more real world than the way

the dog behaves - in the instant case on video tape - at the scene of the specific incident in

question?

Mr. Johnson submits that, given the timidity of most appellate courts in discussing the details

of actual case facts when determining drug dog reliability, it would behoove this Court to hold that

the behavior of a dog at the scene of the incident under review can be critical to determining the

reliability of the dog and the existence or absence of probable cause.

In the instant case, the drug dog was clearly and literally out of the control of his handler.

There was a dog inside Appellant's vehicle, and the drug dog is clearly reacting to it, at one point

leaping onto the trunk to confront it through the vehicle's rear window. The drug dog also leapt to

the occupants' compartment window on several (four or five) occasions. That the dog's behavior

is aberrational is confirmed by his handler's indication that the dog does not normally react to other

dogs.

The dog's undisciplined, physically spastic, and, if the trooper's explanation of what

constitutes an "indication" is accurate, the dog indicated several times to the other dog.

That there were no drugs found anywhere near the spot on the car to which the dog allegedly

alerted, and that the dog was not trained to recognize or alert to the odor of psilocybin mushrooms,

support the proposition that the dog was completely "off his game" on this occasion. This is

something that does not take an expert to explain, as it is completely apparent on the video.

12



The trial court's opinion did not give any weight to the dog's behavior on the occasion in

question. This was error upon which this Court should act, and instruct trial and intermediate

appellate courts that this is perhaps the most important gage of a dog's reliability.
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PROPOSITION OF LAW NO. 3: The real world performance records of a drug dog, both pfe-
and post-incident, are relevant to a determination of the dog's reliabifity, and are subject to
disclosure by the State prior to hearing on a motion to suppress.

It has been held that all "circumstances of the particular search [may] raise issues regarding

a f drug} dog's reliability." United States v. Wood (D. Kansas 1996), 915 F. Supp. 1126, 1136.

This is not, in fact, apparently true in the appellate district in which the instant case was

decided. The Sixth District has gone so far as to hold that no inquiry is necessary beyond the

establishment of proper training and certification. State v. Nguyen, 157 Ohio App.3d 482, 492,

2004-Ohio-2879. This cannot possibly be true.

One cannot logically argue that real-world performance of a drug detecting dog is not

relevant to the question of whether the dog is reliable. Therefore, there is nothing that should

preclude a defendant, upon proper request (whichwas made and partially denied in the instant case),

from having access to a dog's real world performance records, whether from before or after the

incident in question. To hold otherwise is to establish a presumption in favor of probable cause,

which cannot logically, or morally, exist, inasmuch as the probable cause burden is always on the

government. See, e.g., State v. Groves, 156 Ohio App.3d 205, 2004-Ohio-662.

There is no reason why real world performance records should not be available to every

defendant in every case, and the trial court should not have denied them to this Appellant.
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CONCLUSION

For the foregoing reasons, this case involves matters of public and great general interest and

substantial constitutional questions, and leave to appeal should be granted. Appellant requests that

this Court accept jurisdiction in this case so that the important issues presented may be reviewed on

their merits.

Counsel of Record for Appellant
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Support of Jurisdiction was

served upon Keith A. Pituch, Esq., Asst. Prosecuting Attorney, 711 Adams Street, 2"' Floor, Toledo,

Ohio 43604, by ordinary U.S. Mail this 28' day of Jul 08.

16



.. ŷI
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H.ANDWORK. J.

{¶ 1} Appellant, Robin L. Johnson. appeals ajuctgmenl ofthe Lucas County

Court of Common Pleas, which denied appellant's niotion to ;uppres^. For the folioNving

reasons, we affirm the court's decision,

{j( 2} At approximately 11:00 a.m., January 3. 2002. Ohio State IIighway Patrol

Trooper, Alejo Romei-o IlI, who was accompanied by his drug-sniffing dog, Hans,



stopped a white Chevrolet Lumina for traveling ten m.p.h. over the posted speed limit.

The vehicle was occupied by the driver. Andrew Floiy, appel lant. and appellant's dog.

Flory produced a valid Montana driver's license, as well as paperwork indicating that the

vehicle was rented in San Francisco on January 1, 2002, approximately 16 hours before

the stop. Appellant produced a valid Vermont driver's license at Chc request o1'Trooper

Romero. The trooper told the driver and appellant that he \was not going to issue a

citation, but asked them to slow down.

{113} Trooper Romero then engaged appellant anct driver in conversation

regarding their dcstination, origin, purpose for the trip. and their nccupations. Appellant

and Flory told Trooper Romero that they were traveling from yloruana to Vermont to

visit family, that Floty was a factory worker, and that appellant was a bartender. Trooper

Romero testified that the reason he ertgaged the driver and appellant in conversation was

because appellant seemed nervous, atid it ^nas unusual for a passenger who was not in

danger of getting a traflic citation to be nervous. Rotvero also stated that he became even

more suspicious after the convcrsation with the driver and appellant because "you don't

see two men engaged in long cross-country travel visiting family for a few days; usually

that is done by family, or somebody that is more established financially."

{41 4} The trooper called for backup, ancl Sergeant Thomas Laubacher arrived

alniost immediately. Wl ilc Sergeant Laubacher was performing a records check on the

vehicle and the occupants, Trooper Romero conducted a walk around Flory's vehicle with

Hans. The drug dog alerted at the seam between the front and t-ear doors on the driver's

2.



side. Trooper Romero placed the occupants, including appellant's dog, in Sergeant

Laubacher's patrol car and immediately searched the trunk of the Chevrolet. In the trunk

the police discovered 24 pounds of psilocybin mushrooms, . 515 grams of marijuana

seeds, rolling papers and $800 cash. Driver Flory and appellant were placed under arrest,

and Flory was issued a speeding citation.

{¶ 5} Appellant moved to suppress the evidence based on two grounds. The first

issue involved I3ans' reliability as a drug detection dog. An expert witness, Dr. Daniel

Craig, testified extensively on this point on behalf of appellant. Appellant also argued

that Trooper Romero impermissibly expanded the scope of the investigation by inquiring

about the origin, destination and purpose of the trip, as well as the occupation of both

occupants. The trial court denied the motion. Appellani \\ithdrcv_ hi^ 1101 '-uilty plea,

entered a plea of no contest, and was found guilt of ag Ln 7 di t" posscssion_ a

second degree fe]ony. IIe was sentenced to the minimiun_jail term of hvo ^-cars, which

was staycd pending this appeal. Appellant asserts one ^tssi^^mi^eni fCi I

{¶ 6} "Trooper Romero impermissibly cxpandcd di,^ >tol^e 0Ithc trnlllc stop

when lie conclueted a fishing expedition for evidence of 1'urthcr crim inLil activity."

{117} The applicablc standard of review on a motion to ,uppress evidence

presents a mixed question of law and fact to the reviewing court. S7aie v. Long (1998),

127 Ohio App.3d 328, 332. We must review the trial court's "findings of fact only for

clear error, giving due weight to inferenees drawn from those facts by the trial court. The

3.



trial court's legal conclusions, however, are afforded uo deference, but are reviewed de

novo." State v. Russell (1998), 127 Ohio App.3d 414, 416 (Citation omitted).

{¶ 8} The validity of a law enforcement offieer's investigatory stop of a motor

vehicle is determined under the Fourth Amendrnent to the Cons(itution of the United

States and Section 14, Article 1, Ohio Constitution. Both of these constitutional

provisions prohibit unreasonable searches and seizures. Terri; ti'. CJhio (1968). 392 U.S.

1, 88 S.Ct. 1868, 20 L.Ed.2d 889. Warrantless searches are gencrally pei- se

unreasonable, subject to specifically established exceptions. State v. Pi Kappa Alpha

Fraternity (1986), 23 Ohio St.3d 141, 143-144. Absent an exception, courts are required

to exclude all evidence seized in violation of the Fourth Amendment. N/cpp v. Ohio

(1961), 367 U.S. 643, 655, 81 S.Ct 1684, 6 L.Ed.2d 1081.An investigative stop of a

motor vehicle is, however, an exception to the Fourth Amendment warrant requirement.

U.S. v. Ross (1982), 456 U.S. 798, 102 S.Ct. 2157. 72 L.Ed.2d 572.

{19} Furthermore. the use of a drug dog to sniff the exterior of a vchicle that is

lawfully detained is not a search within the meaning of the Pourth Amendment. State v.

Borclieri, 6th Dist. No, L-04-1321, 2005-Ohio-4727, ¶ 22. Thus, law enforcement

officials do not need reasonable suspicion of drug related activity in order to subject a

lawfully detained vehicle to a drug dog sniff. ld. "[W]hen a [drug] (log alerts to the

presence of drugs, it gives law enforcement probable cause to search the entire vehicle."

State v. Nguyen, 157 Ohio App.3d 482, 2004-Ohio-2879, ¶ 22. Additionally, "the fact

that a drug dog is properly trained and certilied is the only evidence material to a

4.
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determination that a particular dog is reliable." Id. at ¶ 55. Finally, in a recent Ohio

Supreme Court case, the court held that "[a] traffic stop is not unconstitutionally

prolonged when permissible background checks have been diligently undertakcn and not

yet completed at the time a drug dog alerts on the vehicle." State v. Batchili, 113 Ohio

St.3d. 403, 2007-Ohio-2204, syllabus.

{¶ 10} In the case under consideration, the entire traffic stop took about seven

minutes, or half the time usually expended by Trooper Romero prior to issuing a citation.

Based on the facts offered at the suppression hearing, the trooper had probable cause to

stop the vehicle for speeding and detain Flory and appellant ior the length of time

necessary to n,ui background checks and issue a citation or \\ arninw. Furthermore, as

stated above, he was not required to have any reasonable susliicion of drug activity in

order to have Hans perfonn an exterior sniff of thc c,ir. lher': fi r^,. ilr^ liict that his

convetsation with the occupants of the vehicle als4) supplie<I lrooprr I:umero with some

suspieion of drug activity is of little consequence. hn aclclition. ehe dL.uation of the

conversation was not of such a length to impermissibly expancl the Icn^th ol detention.

Hans, who was certified as a drug detection dog at the time of the stop. alcrted before the

permissible background checks were completed, and the alert gave "I'rooper Romero

probable cause to searclt the entire vehicle.

{¶ 11} Consequently, in viewing the stop under a totality of the circuntstances test,

we conclude that Trooper Romero did not engage in an in-ipermissible "fishing

5.
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expedition." Therefore, the trial court did not err in denying the motion to suppress, and

appellant's sole assignment of error is found not well-taken.

{¶ 12} The judgment of the Lucas Cowriy Coui-t of Common Pleas is affirmed.

Appellant is ordered to pay the cost of this appeal pursuant to App.R.24. Judgment for

the clerlc's expense incuired in preparation of the record, fees allowed by law, and the fee

for filing the appeal is awarded to Lucas County.

JiJDGMENT AFFIRMED

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4.

Peter M. Handwork J.

Mark L. Pictrykowski, P.J.
JUDGE

William J. Skow, J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http:l/www.sconet.state.oh.us/rod/newpdf/?source-6.
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Robin Lincoln Johnson DECISION AND JUDGMENT ENTRY

Appellant Decided: JUN 13 2009

I

This inatter is before the court on Robin L. Johnson's application to reopen his

appeal pursuant to App.R. 26(B). In cotljunction with his application, Johnson filed a

motion to presente a videotape that was an exhibit admitted at his trial..

App.R. 26(B)(I) provides, in part: "An application for reopening shall be .filed

*** wiillin ninety days fro t. jou.rnali.zation of the appellate judgment ***." App.R.

26(B)(2)(b) requires that an application for reopening include "a showing of good cause

for untimely filing if the application is filed more than ninety days after joumalization of

the appellate judgment."

EmJOURNAL9ZED
JUN 13 2008



Our judgment in State v. Iohnson. 6th Dist. No. L-06-1035. 2007-Ohio-3061. was

journalized on August 3, 2007, Johnson's application to rcopen his appeal based upoti

ineffective assistance of appellate counsel was filed on May 7, 2008, a date admittedly

beyond the 90 day period set forth in App.R. 26(B)(1). Thus, Johnson is required to

dcmonstrate good cause for the late filing of his application. Hc apparently relies on the

fact that his appellate counsel, who was also his trial counsel, failed to inform him of or

misinformed him conccrning the availability ofthe remedy set forth in App.R. 26(B).

Specifically, Johnson avers in his affidavit in support ofh.is application:

"6. After the Ohio Supreme Court deniedjurisdiction [over my case], Attorney

Wittenberg advised me that there were no more steps to take to attempt to overturn my

conviction, and advised me that we should 'keep quiet' so as to not draw the interest of

my judge. He told mc that the only other avenue possibly available would be federal

habeas corpus (I did not know until informed by my presenz counsel that Fourtli

Amendment claims are not cognizable in federal habeas corpus because of a case named

Stone v. Powell.)."

Taking Johnson's averments as true, we conclude that an.y misinformation given to

the applicant by his trial counsel after the Ohio Supreme Court declined.jurisdiction over

his case necessarily occurred outside the record of this cause and is, therefore, more

properly a subject for a petition for postconviction relief pursuant to R.C. 2953.21. If, in

the alternative, Johnson is profcssing that an ignorance of the law caused the delay in the

flino- of his App.R. 26(B) application, ignorance of the law is not an excuse, that is, good

^ 16^



cause. See State v. Melton, 8th Dist. No. 82765, 2005-Ohio-6235, ¶ 5. For these reasons.

Johnson's application to reopen his appeal is.found not well-taken and is, hereby, denied.

Johnson's motion to preserve the videotape of "drug dog" used by law enforcemcnt

officers during the stop of the vehicle in which Johnson was a passenger is rendered

moot,

Peter M. Handwork. J.

Mark L. Pietrykows(<i. P.J.

William J. Skow. .J.
CONCUR.
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