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INTRODUCTION

The General Assembly enacted R.C. 9.481 (“Freedom of Residency Act” or “FRA”) in
2006 to protect the rights of municipal employees to live where they choose and to guard against
the fundamental unfairness that results when municipal residency restrictions are imposed on city
employees and their families. In so doing, the General Assembly exercised its expansive powers
under Article 11, Section 34 to provide for the “comfort, health, safety, and general welfare” of
employees. As the Court has repeatedly explained, the General Assembly’s powers under
Section 34 are broad. The Court has therefore held that Section 34 authorizes the General
Assembly to legislate on such important matters as public employee pension rights, sick and
disability leave, and the right to engage in collective bargaining. See, e.g., Am. Ass'n of Univ.
Professors v. Central State Univ. (1999), 87 Ohio St. 3d 55 (“4AUP”) (work hours); City of
Rocky River v. State Employment Relations Bd. (1989), 43 Ohio St. 3d 1 (“Rocky River 1V7)
(arbitration in the Ohio Public Employees® Collective Bargaining Act); State ex rel. Bd. of
Trustees of Pension Fund v. Bd. of Trustees of Relief Fund (1967), 12 Ohio St. 2d 105
(pensions).

Although the Ninth District expressly noted that this Court “has not explicitly articulated a
limitation on the General Assembly’s authority under Article II[,] Section 34 to enact legislation
for the ‘general welfare’ of employees,” State of Ohio v. City of Akron (9th Dist.), 2008 Ohio
App. Lexis 33, 2008-Ohio-38, ] at 20 (App. Ex. A), the appeals court nevertheless decided to
construct three new-found limitations of its own. Specifically, the Ninth District proclaimed that
Section 34 was restricted to enactments that (1) secure freedom for Ohio citizens or further their
common welfare in accord with the preamble of the Ohio Constitution, {2) encompass a
comprehensive statutory scheme as opposed to a single-subject statute, and (3) define the scope

of a pre-existing right as opposed to creating a new one. Jd. at §§ 19-23. None of the Ninth



District’s limitations, however, have any support in text, precedent, or public policy, and
accordingly should be rejected. Moreover, the appeals court’s decision not only undermines this
Court’s previous decisions upholding state laws governing public employee pension rights, sick
and disability leave, and the like, but also restricts the General Assembly’s power to further
protect or provide for public employees.

The Ninth District also erred in concluding that the FRA was vulneraﬁle to a home rule
challenge, First, that the General Assembly enacted the FRA under its Section 34 powers is
dispositive of the issue. The Ohio Constitution specifically provides that “no other provision of
the Ohio Constitution impairs or limits [Article 11, Section 34] power,” including the home rule
provisions of Section 3, Article XVIIL Art. 11, § 34. The fact that the Freedom of Residence Act
is properly promulgated under Article II, Section 34, ends the inquiry, and this Court therefore
need not reach the home rule issue.

Second, in any event, the Freedom of Residency Act does not violate home rule. Any
home rule challenge must first resolve whether the local ordinance is an exercise of local police
power or of local self-government. Am., Fin. Servs. Ass’n v. City of Cleveland, 112 Ohio St. 3d
175, 2006-Ohio-6043, § 29 (“AF£S54™). If an ordinance is a matter of local police power, then the
home rule analysis moves to the Canfon four-prong general law test (which the Ninth District
erroneously applied here). Id at 9§ 27; see City of Canton v. State, 95 Ohio St. 3d 149; 2002 Ohio
2005. On the other hand, if an ordinance is a matter of self-government, then the Court need ask
only whether the issue is a purely local concern or a statewide concern. Id. at §29. In this case,
all parties recognize that Akron’s residency requirement involves an alleged issue of local self-

government. Therefore, the appeals court should have applied the statewide concern doctrine




here. Unfortunately, the Ninth District erred when it instead applied the analysis applicable to
ordinances enacted as local police powers.

The FRA must be upheld under the statewide concern doctrine. The doctrine provides that
the powers of local self-government must yield to state statutes regulating issues of statewide
concern. See AFSA, 2006-Ohio-6043 at §{ 27-29. Here, Akron’s residency requirement, along
with all the other residency requirements throughout Ohio, affects such statewide concerns as the
right of persons to live where they choose, school funding and other educational resource issues,
and tax revenues. Moreover, the State has an important statewide interest in ensuring fairness in
the conditions of employment imposed on public-sector employees. Because the FRA regulates
issues of great statewide concern, Akron’s residency requirement must give way and the Ninth
District’s decision should be reversed.

For these reasons and others set forth below, the Court should reverse the appeals court’s
decision and uphold the FRA as a valid enactment under Section 34 that is not limited by
municipal home rule. Alternatively, even if the FRA is deemed to implicate home rule, the
Court should uphold the law because residency restrictions involve matters of statewide concern,
and therefore the FRA takes precedence over Akron’s residency requirement.

STATEMENT OF FACTS

A. Akron’s residency requirement prohibits its employees from residing outside its
corporate boundaries.

The City of Akron Charter Sections 105a and 106(5b) (“Akron’s residency requircment”)
prohibit both its unclassified service employees and classified service employees from residing
outside the City of Akron if they wish to retain their jobs with the city. Specifically, Section
105a provides that “[n]o person shall retain any position in the unclassified service unless hebe a

resident citizen of the City of Akron within six months of his appointment and remain a resident



for the period during which he occupies said position.” City of Akron Charter § 105a (App. Ex.
B). Section 106(5b) provides that “no person shall hold an appointed or promoted position in the
classified service of the City of Akron unless he shall become a resident citizen of the City of
Akron within twelve months of his appointment or promotion, and remain a residency citizen of
the City of Akron during the terms of his employment.” Id., Section 106(5b) (App. Ex. C).
Akron’s residency requirement resembles those enacted by other localities throughout the State.

B. The General Assembly enacted the Freedom of Residency Act to prohibit political

subdivisions from requiring full-time employees to reside in a specific area of the
State.

In light of widespread local residency requirements, the General Assembly in January 2006
enacted the Freedom of Residency Act, which generally prohibits any political subdivision from
requiring its permanent full-time employees, as a condition of employment, to reside in any
specific area of the State, The General Assembly recognized that “employees of political
subdivisions of this state have the right to reside any place they desire.” R.C. 9.481(C). To
balance this right of employees with the need for adequate response times in emergencies,
however, the Act permitted local governments to require residency “either in the county where
the political subdivision is located or in any adjacent county in this state.” R.C. 9.481(B)(2)(b).

In enacting the statuie, the General Assembly declared its intent to recognize two aspects of
the Ohio Constitution. First, it recognized the “inalienable and fundamental right of an
individual to choose where to live pursuant to Section 1 of Article L” 126th General Assembly,
Sub. S.B. No. 82, Section 2(A) (App. Ex. D). Second, it noted that under Section 34 of Article
II, “laws may be passed providing for the comfort, health, safety, and general welfare of all
employees, and that no other provision of the Ohio Constitution impairs or limits this power.”

Id., Section 2(B).



C. The trial court held that R.C. 9.481 was enacted for the comfort, health, safety, and
general welfare of employees and did not violate the Ohio Constitution.

On May 1, 2006, the City of Akron sued the State in the Summit County Common Pleas
Court, seeking an order declaring the statute unconstitutional. City of 4kron, 2008-Ohio-38 at
5. The Fraternal Order of Police, Akron Lodge No. 7, and the Akron Firefighters Association,
International Association of Firefighters Local 330, AFL-CIO, filed a separate action for
declaratory judgment against the city and its mayor secking a declaration that the General
Assembly had properly enacted R.C. 9.481. Id. at § 6. On cross motions for summary judgment,
the trial court determined that R.C. 9.481 was properly enacted under Article II, Section 34. See
Summit County Court of Common Pleas Op. (App. Ex. E). Because laws enacted under Article
11, section 34 “trump the home rule provision,” the trial court concluded that home rule analysis
need not be reached. Id. at 5. Finally, the trial court concluded that the statute did not violate the
Uniformity Clause, Due Process Clause, or Equal Protection Clause of the Ohio Constitution. Id.
at 6.

D. The appeals court’s narrow reading of Article II, Section 34 limits the General

Assembly’s legislative authority to “comprehensive statutory schemes” that define a
pre-existing right in furtherance of a public benefit.

The Ninth District Court of Appeals disagreed with all of the trial court’s conclusions. The
court began its analysis by considering the General Assembly’s legislative power to pass laws
“providing for the comfort, health, safety, and general welfare of all employees” under Article II,
Section 34. City of Akron, 2008-Ohio-38 at § 9. While acknowledging that the Ohio Supreme
Court “stressed that the language of Article II[,] Section 34 is clear and unequivocal and that ‘it
is the duty of courts to enforce the provision as written,”” the appeals court, nevertheless, placed
its own limits on the scope of the general welfare clause of Section 34. Id. at T 16-18 (citing

Rocky River IV, 43 Ohio St. 3d at 15). Looking first to the common welfare clause of the Ohio



Constitution’s preamble, the court determined that Ohio’s Constitution authorizes only those
laws that “secure freedom for its citizens or further their common welfare.” Id. at 1§ 19, 20. The
Ninth District then distinguished the FRA from other legislative enactments upheld by the Ohio
Supreme Court under Section 34 because the statutes at issue in those cases purportedly (1) met
the preamble’s requirement of securing freedom for Ohio citizens or furtheringrtheir common
welfare, and further (2) encompassed a comprehensive statutory scheme as opposed to a single-
subject statute, as well as (3) defined the scope of a pre-existing right as opposed to creating a
new one. Id. at 1§ 19-23.

Using this new three-part test, the appeals court concluded that the FRA “does not address
any significant social issue impacting the public at large; it is not part of a comprehensive
legislative scheme, but deals with a single issue; and it applies to a relatively small segment of
the population.” Id. at § 24. The appeals court further determined that the FRA “does not
pertain to the protection or regulation of any existing right or obligation of the affected
employees” because city employees “voluntarily surrendered” the right to choose where to live
“when they accepted government employment.” Jd. at 4 25. Based on that analysis, the appeals
court held that the FRA was not properly enacted under Article II, Section 34. Id. at 1 29.

E. The court of appeals held that the General Assembly’s enactment of the FRA violated
Akron’s home rule power,

The appeals court next turned to the State’s argument that R.C. 9.481 addresses an issue of
statcwide concern and therefore trumps Akron’s municipal home rule powers. In rejecting that
argument, the appeals court first concluded that Akron’s residency requirement was enacted
under the city’s home rule authority, id. at § 30, without distinguishing whether Akron’s

residency requirement implicated Akron’s local police powers or its power of local self-



government. The court then applied the Canton four-prong general law test, which is applicable
to ordinances of local police power—not ordinances of self-government.

Using that test, the appeals court determined that the Freedom of Residency Act is not a
“general law” under Canton and advances no “overriding state interest,” and therefore violates
the City of Akron’s home rule powers under Article XVIIL, Section 3 of the Ohio Constitution.
Id. at 4 32-33.

This timely appeal followed.

ARGUMENT

Appellant State of Ohio’s Proposition of Law No. 1:

R.C. 9.481 is constitutional legislation enacted for the comfort, health, safety, and general
welfare of employees under Article II, Section 34 of the Ohio Constitution.

At first blush, this case seems to present a home rule challenge involving municipal
residency requirements. But this is not a home rule case. Rather, this dispute addresses the
scope of the General Assembly’s authority under Article II, Section 34 of the Ohio Constitution.
And, if the issues are properly construed, the Court need not reach the home rule question,
because the General Assembly passed the FRA under its Section 34 powers.

Under Section 34, the General Assembly possesses supreme power to pass laws for “the
comfort, health, safety and general welfare of all employees.” The Section specifically provides-
that “no other provision of the constitution shall impair or limit this power.” Art. II, § 34
(emphasis added). Accordingly, this Court has expressly recognized Section 34’s primacy over
home rule, stating, “Section 3, Article XVIII of the Ohio Constitution, the home-rule provision,
may not be interposed to impair, limit, or negate” legislation enacted pursuant to Article II,

Section 34.” Rocky River IV, 43 Ohio St. 3d 1 at syllabus, 2.



Article 11, Section 34 of the Ohio Constitution also sets out the General Assembly’s powers
to legislate for the welfare of employees, establishing that “[IJaws may be passed fixing and
regulating the hours of labor, establishing a minimum wage, and providing for the comfort,
health, safety and general welfare of all employees.” In enacting the FRA, the General
Assembly expressly stated its intent to exercise its powers under Section 34, declaring that its
purpose was “to provide for the comfort, health, safety, and general welfare of . . . public
employees.” 126th General Assembly, Sub. S.B. No. 82, Section 3. Because the General
Assembly expressly intended to legislate under Section 34, the question before this Court is
whether the FRA comes within the powers granted by that provision. If it does, the analysis ends
and Akron’s residency requirement is invalid. As described below, the Freedom of Residency
Act is a valid exercise of the General Assembly’s Section 34 powers, and the Court should
uphold the FRA and reverse the Ninth District’s decision.

A. The General Assembly’s Article II, Section 34 power to previde for the comfort,
health, safety, and general welfare of employees is broad and unambiguous.

This Court has “repeatedly interpreted Section 34, Article I as a broad grant of authority to
the General Assembly, not as a limitation on its power to enact legislation.” A4UP, 87 Ohio St.
3d at 61 (citing Rocky River IV, 43 Ohio St. 3d at 14). Given the well-settled breadth of Section
34°s grant of authority, this Court has repeatedly rejected attempts by litigants to narrow the
provision’s scope. See, e.g., Rocky River IV, 43 Ohio St. 3d at 13 (rejecting an argument that
Section 34 should be limited to “matters involving a minimum wage” in the course of a
constitutional challenge to the arbitration provision of the Public Employee’s Collective
Bargaining Act); A4UP, 87 Ohio St. 3d at 61 (rejecting plaintiffs’ challenge to a statutc
increasing teaching hours of staff at universities because plaintiffs’ claim that Section 34 be

interpreted to allow only laws benefiting employees conflicted with Section 34’s “broad grant of



authority” to the legislature). | Properly following this Court’s decisions, the Second District
recently concluded that “[t]he effect [of the plain language of Article II, Section 34] is to render
the grant of legislative power contained in Section 34, Article II plenary; no limitations to that
power external to the language therein may be imposed.” Cify of Dayton v. State (2d Dist.),
2008 Ohio App. Lexis 2179, 2008-Ohio-2589, § 77 (upholding the FRA as properly enacted
under Article 11, Section 34) (App. Ex. F).

A broad reading of the General Assembly’s Section 34 powers is also supported when the
language of that provision is understood in its historical context. When adopted in 1912, laws—
such as Section 34—providing for “comfort” and “health” and “safety” and “general welfare”
were understood to be grounded in the state’s broad police power. See, e.g., Atlantic Coast R.R.
Co. v. City of Goldsboro (1914), 232 U.S. 548, 559 (describing the police power as “the power
of the State to establish all regulations that are reasonably necessary to secure the health, safety,
good order, comfort, or general welfare of the community.”). This Court accordingly has
traditionally recognized that th;: scope of the General Assembly’s power to legislate for “public
safety, the public health and morals, and the general welfare [is] as broad as these conditions
may require.”' Bd. of Comm’rs of Champaign County v. Church (1900), 62 Ohio St. 318, 344;
see also Ghaster Properties, Inc. v. Preston (1964), 176 Ohio St. 425, 435 (upholding the
General Assembly’s authority to regulate public highway signs for aesthetic reasons because the
“general welfare of the public encompasses more than the public health, safety, and morals” and
includes the public’s “comfort, convenience, and peace of mind”).

Similarly, at the time of Section 34’s adoption, it was generally understood in employment
regulation that laws regulating the “health” and “safety” and “general welfare of employees™

applied to more than just wage and hour laws. See, e.g., In re Berger (Hamilton C.P. 1912), 22



Ohio Dec. 439, 441 (upholding statute prohibiting discharging or threatening to discharge an
employee for “forming, joining, or belonging to a lawful labor organization™” because the State’s
police power permitted legislation for ““the safety, health, morals, and general welfare of the
public’” (quoting Adair v. United States (1908), 208 U.S. 161, 173)). Thus, the historical context
of Section 34’s enactment also supports the conclusion that the General Assembly’s Section 34
power is expansive.

B. The Freedom of Residency Act falls within Article 11, Section 34°s grant of authority
to provide for the comfort, safety, health, and general welfare of employees.

The General Assembly passed the FRA under its broad Section 34 powers. By providing
employees of political subdivisions the freedom to choose where to live (subject to certain
reasonable limitations), the FRA provides for the health, comfort, safety, and general welfare of
those employees. See City of Dayton, 2008-Ohio-2589. When a city seeks to impose an unfair
condition of employment that has nothing to do with an employee’s qualifications, competency,
or job performance, Section 34 empowers the General Assembly to step in on behalf of those
employees’ general welfare.

Like other statutes upheld under Section 34 that regulate the general welfare of employees,
the FRA protects employees from unfair terms and conditions of employment. See City of
Kettering v. State Employment Relations Bd. (1986), 26 Ohio St. 3d 50, 57 (state collective
bargaining act upheld under General Assembly’s Section 34 powers to “enact legislation
establishing employee rights and protections™) (Douglas J, concurring) (emphasis added). An
employee’s general welfare is plainly affected by the terms and conditions she confronts at work,
and the General Assembly’s regulation of residency requirements in other employment areas
recognizes this sclf-evident connection. This logical link is not lost on Ohio courts, as they have

continually held residency requirements are a proper subject of collective bargaining under a
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state statute passed pursvant to Section 34. See City of St. Bernard v. State Employment
Relations Bd. (1st Dist. 1991), 74 Ohio App. 3d 3, 6 (determining that a residency requirement is
a mandatory subject of collective bargaining under the Ohio Public Employees' Collective
Bargaining Act); see also Santiago v. City of Toledo (6th Dist. Feb. 13, 1998), 1998 Ohio App.
Lexis 465 (residency requirements are a condition of employment and are subject to collective
bargaining). As these decisions recognize, the General Assembly’s determination to legislate in
the area of residency restrictions furthers, under Section 34, the general welfare of employees.
The above-cited cases—Rocky River IV, Kettering, and City of St. Bernard—all
demonstrate that under Section 34, the General Assembly has authority to enact laws that
regulate employer-employee labor relations and to ensure the fairness of terms and conditions
that public employers impose on employees. Residency requirements are employment
conditions that unmistakably affect the general welfare of employees. As such, the FRA is a
valid exercise of the General Assembly’s Section 34 powers, and the decision below should be
reversed.
C. The General Assembly’s Section 34 power is not limited to comprchensive legislative

cnactments that define an existing right and affect common welfare of the public as a
whole,

As discussed above, Section 34 grants the General Assembly broad authority to regulate
the general welfare of employees. Nonetheless, the lower court improperly created, out of whole
cloth, three limitations on this power. First, based on the preamble of the Ohio Constitution, the
court insisted that the General Assembly could only enact laws that “secure freedom for its
citizens or further their common welfare” and stated that an employee’s residency fell outside
that limit because it does not address any “significant social issues impacting the public at large”
and applics only to a “relatively small segment of the population”—that is, employees of

political subdivisions. City of Akron, 2008-Ohio-38 at Y 19, 24. Second, the court improperly

11



concluded that under Section 34 the General Assembly can pass only “comprehensive legislative
schemes,” and that the FRA did not qualify as such because it was a single issue statute. /d. at 1
22, 24. Third, the appeals court determined that the General Assembly’s powers under Section
34 are limited to defining the scope of an existing right, and that the FRA fails that test because
municipal employees voluntarily surrendered that right to choose where to live when they
accepted government employment. Jd. at § 25. But this tripartite test is inconsistent with the
language of Section 34 itself and this Court’s precedent. Accordingly, the decision below should
be reversed.

1. Reliance on the preamble of the Ohio Constitution to limit the General

Assembly’s powers contravenes the express language of Section 34 and
undermines existing legislation.

Article II, Section 34 of the Ohio Constitution specifically provides that “no other
provision of the Ohio Constitution shall impair or limit” the General Assembly’s power to pass
laws providing for the general welfare of employees. Art. II, § 34. Moreover, as the appeals
court itself acknowledged, the Ohio Supreme Court “has not explicitly articulated a limitation on
the General Assembly’s authority under Article II[,] Section 34 to enact legislation for the
‘general welfare’ of employees.” City of Akron, 2008-Ohio-38 at T 20. However, in
contravention of this express language and this Court’s Section 34 jurisprudence, the Ninth
District looked to the preamble of the Ohio Constitution to place boundaries on the general
welfare language of Section 34, The preamble states as follows: “We, the pgople of the State of
Ohio, grateful to Almighty God for our freedom, to secure its blessings and promote our
common welfare, do establish this Constitution.” Based on this broad language, the appeals
court somehow concluded without relevant precedent or historical discussion that the Ohio

Constitution only authorizes laws that “secure freedom for its citizens or further their common
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welfare,” and that all laws, including those enacted under Section 34, are subject to this
limitation. /d at { 19.

The appeals court then determined that the FRA fell outside that limitation because it “does
not address any significant social issues impacting the public at large” and “applies to a
relatively small segment of the population[—]those who are employed by political subdivisions,
are subject to residency requirements, and would choose to live elsewhere if allowed to do s0.”
Id, at 4] 24.

In its recent related decision, the Second District recognized the error of the Ninth
District’s limiting construction of Section 34. City of Dayton, 2008-Ohio-2589 at 1 74-77.
First, the Second District noted the limited purpose of a preamble as “the introductory part of a
statute, ordinance or regulation that states the reasons and intent of the law or regulation or is
used for other explanatory purposes.” Id. at § 74 (citing Christy v. Summit County Bd. of
Elections, 77 Ohio St. 3d 35, 39 n.1). The Second District then referred to the last clause of
Section 34, which unequivocally states that “no other provision of the constitution shall impair or
limit” the General Assembly’s powers to provide for the general welfare of all employees,
including the preamble. Jd at 9 77. Next, the Second District determined that the cases cited by
the Ninth District—purporting to limit Se;:tion 34 to comprehensive statutory schemes and pre-
existing rights—do not so limit the Section. Id. at 1 76-78. Instead, those cases support an
expansive reading of the General Assembly’s Section 34 power. See, ¢.g., A4UP, 87 Ohio St. 3d
at 61 (“This court has repeatedly interpreted Section 34, Article 1l as a broad grant of authority
to the General Assembly, not as a limitation on its power to enact legislation.”). Accordingly,
the Second District rightly determined that “the grant of legislative power contained in Section

34, Article 1I [is] plenary; no limitation to that power external to the language therein may be
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imposed,” City of Dayton, 2008-Ohio-2589 at 4 77, and therefore the FRA is a valid enactment
providing for the general welfare of employees, id. at 4 78.

The Second District’s critique is well-taken. In contrast, the Ninth District’s three-part test
requiring laws be passed for the common welfare not only flies in the face of the express
language of Section 34; it also undermines existing legislation enacted under the General
Assembly’s Section 34 powers. See, e.g., Bd. of Trustees of Relief Fund, 12 Ohio St. 2d 105
(police and firefighters disability and pension fund); State ex rel. Horvath v. State Teachers
Retirement Bd. (1998), 83 Ohio St. 3d 67 (STRS fund); State ex rel. Mun. Const. Equipment
Operator’s Labor Council v. Cleveland, 114 Ohio St. 3d 183, 2007-Ohio-3831 (sick leave). For
example, many public-employment matters that have historically been subject to state regulation,
such as sick leave and pensions, arguably do not fit within the Ninth District’s new framework.
Sick leave for public employees is a fringe benefit, Ebert v. Stark Cty. Bd. of Mental Retardation
(1980), 63 Ohio St. 2d 31, 33, that compensates for “absence from previously scheduled work.”
R.C. 124 38(C). A pension, likewise, is money paid to a fund member upon retirement, R.C,
742.37(C), or to a deceased member’s surviving spouse, R.C. 742,37(D). Minimum-wage laws
may not help the high-paid; labor laws may not help the non-unionized. These fundamental
benefits are forms of compensation that may not meet the restrictive requirements of the Ninth
District’s new test, because they may not benefit the public at large. But such laws, like the
FRA, are proper because they are necessary for the general welfare of employees.

2.  Section 34 does not limit the General Assembly’s powers to enact comprehensive
legislative schemes that define a preexisting right.

The appeals court also incorrecily invalidated the FRA on the grounds that it is “not part of
a comprehensive legisiative scheme” and “does not pertain to the protection or regulation of any

existing right or obligation of the affected employees.” City of Akron, 2008-Ohio-38 at 94 24-25.
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These additional limitations on Section 34 suffer from the same infirmities as the appeals court’s
reliance on the “common weifare” language of the Ohio Constitution’s preamble: the court
improperly added an external limitation that does not exist in the language of Section 34 or in
this Court’s precedent, The appeals court acknowledged as much by noting that the Ohio
Supreme Court “has not explicitly articulated a limitation on the General Assembly’s authority
under Article I1[,] Section 34 to enact legislation for the ‘general welfare’ of employees.” Id. at
420. Rather, the “comprehensive legislative scheme” and “preexisting rights” limitations arise
from the appeals court’s own attempt to place boundaries on Section 34. As explained above,
this was done in contravention of the express language of Section 34,

Furthermore, these new limitations created by the appeals court are simply without
foundation. Nothing in the text of Section 34 (or any other provision of the Constitution)
suggests that it is relevant to ask whether an enactment creates a new right or merely defines a
preexisting right. The General Assembly may create a new statutory right, as it did with
pensions, or further explain an already existing statutory right. The Ninth District’s rule would
preclude the General Assembly from creating new statutory rights for employees even though
the Ohio Constitution—through Article II, Section 1 and Article II, Section 34—undeniably
vests the General Assembly with that power.

Simply put, the General Assembly’s Section 34 power to provide for the general welfare of
employees is broad. And the Court’s precedent makes clear that Section 34 legislation is not
limited to a comprehensive legislative scheme that furthers the common welfare and defines a
pre-existing right. Because the General Assembly properly enacted the FRA under Section 34,

the statute should be upheld.
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Appellant State of Ohio’s Proposition of Law No. 2:

R.C. 9.481 does not unconstitutionally conflict with Akron's municipal home rule powers.

A, Because the FRA was enacted under the General Assembly’s Section 34 powers, it
cannot be challenged under the home rule amendment.

Section 34, adopted in 1912 at the same time as the home rule amendment, expressly
provides that “no other provision of the constitution shall impair or limit this power.” This
Court has held that language to mean that municipalities cannot avoid the application of statutes
enacted under Section 34 by asserting home rule. Rocky River IV, 43 Ohio St. 3d 1 at syllabus,
92 (“Section 3, Article XVIII of the Ohio Constitution, the home-rule provision, may not be
interposed to impair, limit, or negate” legislation enacted pursuant to Article 11, Section 34.); see
also Bd. of Trustees of Relief Fund (1967), 12 Ohio St. 2d at 106-07 (rejecting home rule
challenge to statutes creating statewide fund to provide pension and disability funds for police
and firefighters). Thus, the conclusion that the FRA falls within the scope of Article I, Section
34’s legislative authority ends any need for this Court to address Akron’s home rule argument.

B. Even if the FRA is subject to home rule challenge, Akron’s residency requirement

must be analyzed as the exercise of its power of local self-government, and the
doctrine of statewide concern controls.

Even if this Court finds that the FRA was not enacted under the authority of Article 11,
Section 34 (and it was), the statute comports with the home rule amendment because the interest
of all public employees to live where they choose is a statewide concern that iranscends Akron’s
alleged powers of self-government. At the outset, under home rule analysis, a local ordinance
must be classified in one of two ways: it either addresses a matter of self-government or
constitutes an exercise of local police power. See Ohio Const. Art. XVIII, Sec. 3. These two
types of locelll ordinances (self-government and police powers) are distinct. State ex rel. Canada

v, Phillips (1958), 168 Ohio St. 191, 197. And this distinction is fundamentally important to the
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Court’s home rule analysis. If an ordinance is a matter of local police power, then the home rule
analysis moves to the Canton four-prong general law test. AFSA, 2006-Ohio-6043 at § 27. On
the other hand, if a municipal ordinance concerns a matter of self-government, the Court asks
only whether the issue is a purely local concern or a statewide concern, Id. at | 29.

Here, the appeals court improperly applied the four-prong Canton general law test, which is
applicable to local police powers, even though Akron alleges that its residency requirements are
matters of self-government and not police power regulation. See City of Akron Ninth Dist. App.
Br., pp. 8, 23. Thus, as this Court has held, the appeals court should have applied the statewide
concern test for self-government, and not the Canton four-prong general law test for local police
powers. See, e.g., AFSA, 2006-Ohio-6043 at Y 23, 29 (distinguishing the case before the Court
from a case involving the exercise of powers of local self-government and holding that the
doctrine of statewide concern applies to cases involving powers of local self-government);
Marich v. Bennett Constr. Co., 116 Ohio St. 3d 553, 2008-Ohio-92, Y 10-11 (outlining the
different analysis that applies to powers of local self-government versus local police powers);
Phillips, 168 Ohio St. at 197 (explaining that “{t]he words, ‘as are not in conflict with general
laws’ found in Section 3 of Article XVIII . . . modify the words ‘local police, sanitary and other
similar regulations’ but do not modify the words ‘powers of local self~government.”).

As this Court has explained, the statewide concern doctrine test asks whether the ordinance
in question constitutes a bona fide exercise of local self-government, or whether it intrudes on a
matter of statewide concern that is properly regulated by the State. AFSA, 2006-Ohio-6043 at
M 27-29; see also City of Reading v. Pub. Util. Comm’n of Ohio, 109 Ohio St. 3d. 193, 2006-
Ohio-2181, § 32. The Court has “never held that the powers of local self-government under

Section 3 are unlimited.” City of Reading, 2006-Ohio-2181 at  32. While political subdivisions

17



have home rule authority to regulate local matters, “even in the regulation of such local matters a
municipality may not infringe on matters of general and statewide interest.” Cleveland Elec.
Hluminating Co. v. City of Painesville (1968), 15 Ohio St. 2d 125, 129. Powers of local self-
government must yield to state statutes regulating issues of statewide concern. See, e.g., AFS4,
2006-Ohio-6043 at 1 26-30 (holding that the doctrine of statewide concern applies to powers of
local self-government); City of Reading, 2006-Ohio-2181 at Y 32-33 (providing that statewide
concern doctrine limits all regulation of local matters, including alleged powers of local self-
government). Thus, because residency requirements implicate a matter of statewide concern, as
set forth below, the FRA docs not violate thc home rule amendment and controls over local
regulation.

C. The FRA does not violate the home rule amendment because Akron’s residency
restriction affects a matter of statewide concern.

The FRA casily satisfies the statewide concern inquiry. The statewide concern test asks
whether an ordinance is truly limited to matters that affect only the municipality and its residents,
or whether the ordinance has extraterritorial effects. Cleveland Elec. lHluminating Co., 15 Ohio
St. 2d at 129. If the result of a municipal ordinance “affects only the municipality itself, with no
extraierritorial effects, the subject is clearly within the power of local self-government.” Id.
However, if the impact of a local regulation is not confined to the particular municipality and
“affects the general public of the state as a whole more than it does the local inhabitants the
matter passes from what was a matter for local government to a matter of general state interest.”
Id. Here, Akron’s residency requirement is not purely a matter of local self-government because
of its wide ranging effects on adjacent communities’ residents, tax revenues, and housing
markets. As such, under the statewide concern doctrine, the FRA supersedes Akron’s local

residency requirement.
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Akron’s residency requirement closely resembles ordinances that this Court and the courts
of other States have held to regulate matters of statewide concern. Most notably, in Kettering,
the Court applied the statewide concern doctrine to civil service legislation, holding that public
employees’ collective bargaining is a matter of statewide concern. 26 Ohio St. 3d at 55
(explaining that “[w]hat the statewide concern doctrine perceives is that a comprehensive
statutory plan is, in certain circumstances, necessary to promote the safety and welfare of all the
citizens of this state™. The Kettering Court considered statutes governing public-sector labor
relations, which were once locally regulated, to be matters now appropriate for statewide control.
Id. at 56, Moreover, the courts of other States have found residency requirements to be a matter
of statewide concern. See Uniformed Firefighters Ass'n v. City of New York (N.Y. 1980), 50
N.Y. 2d 85, 90 (holding that “the residence of [municipal employees], unrelated to job
performance or departmental organization, is a matter of State-wide concern not subject to the
home rule™); see also Detroit Police Officers Ass'n v. City of Detroit (Mich. 1974), 391 Mich.
44, 59-61 (holding that Detroit’s residency requirement is subject to the state’s collective
bargaining act, and not under the city’s unilateral control).

By their own terms, municipal residency requirements plainly affect statewide concerns.
First, residency requirements affect statewide job-applicant pools. While the city may retain
control over hiring and promotion decisions related to qualifications of employment and job
performance, the city’s residency requirement bears no relationship to an employee’s job
performance. Rather, it imposes conditions of employment unrelated to job performance, and
those conditions have effects that reach far beyond city limits. By its own terms, the city’s
ordinance prevents non-residents from procuring employment in certain city positions, and thus

affects not those who live in the city, but only those who reside outside of its territorial limits.
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Residency requirements also prevent public employees from freely changing public employers
because a change in employment may require a move, regardless of whether the employee
believes such a move is necessary- to take the new position.

Second, residency requirements like the City of Akron’s also have a statewide effect on
housing markets and public school resources. As municipal employees are forced to reside in the
cities where they are employed, those cities benefit economically, to the detrinient of citics
without such requirements. Similarly, a residency requirement means that the school districts of
cities imposing residency requirements benefit in terms of student enrollment and an increased
property tax base, thereby depriving neighboring communities of those same resources. Thus,
residency requirements have a significant effect on those who reside outside of the community,
even if those communities themselves do not have residency requirements. Therefore, Akron’s
residency requirement has significant extraterritorial effects and thereby constitutes a matter of
statewide concern.

Therefore, this Court should hold that the lower court’s analysis was erroneous and should

be reversed.
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CONCLUSION

For the reasons set forth above, this Court should uphold the constitutionality of the
Freedom of Residency Act as a valid enactment under Article II, Section 34 of the Ohio
Constitution. In the alternative, this Court should uphold the Freedom of Residency Act as a
valid statutory enactment of statewide concem. For all of these reasens, this Court should
reverse the decision of the Ninth District Court of Appeals and order that judgment be entered in
favor of the State of Ohio.,
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DECISION AND JOURNAL ENTRY

Dated: January 9, 2008
This cause was heard upon the record in the trial court. Each error assigned

has béen reviewed and the following disposition is made:

i)ICKINSON, Judge.
THE QUESTION

{91} This case presents one of the classic legal questions: who gets to
decide? In this case, the question is who gets to decide whether people unwi[ling
to live in the City of Akron should Ee employed by the city, the citizens of Akron |
or member;: of the Ohio ‘General Asserﬁbly.

{92} For fhe past few decades, under amendments to its charter that were
adopted by its citizens, Akron has required its employees to live in the city.

Currently, Akron requires people it hires nto classified positions to agree to
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become oity residents within 12 months and to cqntinue to li§e in the city for as
long as they are employed by the 6ity. Seétibn 9.48,1 of the Ohio Revisc;d Coée,
which became. effective on May; I, .2006,.1_;‘jrp'pibits poliﬁ'dal subdivisions ﬁ:;ym '
rcql-l-i.ring their cmployées to live within their boundaries. |

{93} ‘Because Section 9.48.1 éoﬁﬂicfs with, aﬁd-p.urpoftedl},"f supersedés,
: Akron’é— employee | resideﬁcy :rec.luirements, Akron challenged the statute’s
constitutionality through a declaratory judgment action. Through a sepaii:ate
action, Akron police anld' firefighter unions souglﬁ a declaration that Section 9.48.1
is constitutional and that it supersedes the city’s residency requiremenis. On
cross-motions for summary judgment iﬁ this consolidaﬁ:d case, the trial court held -
that Section 9.48.1 is constitutional and that it invalidatés Akron’s employee
residency requirements. “This Court concludes that Section 9.48.1 c;f the _Ohid _
Revised Code is uncbnstitutional and, thercforé, the frial court erred in granting
summary judgment to the state and the unions and against the city of Akron.

| BACKGROUND

{94} Section 9.48.1 of the Ohio Reviséd Code provides, in relevant part,
that “no political subdivision shall require any of its cniployees, as a condition of
employment, to reside in any specific area of the state.” The statute exempts
unpaid volunteers, as well as part-time and temporary employees, Section 9.48.1

further authorizes political subdivisions to require emergency response workers to
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reside within the county or an adjacenﬂt‘county, if thé political subdivision adopts a
local law ar resolution to that effect through the filing of an initiative petition.

{45} The city of'Akron filed an action for dedaratory judgment against
'tﬁe_ state of Ohio,' its gbveﬁO1‘, and its afforney _gené‘ra_l, seeking bi_)th a declaration
| tha‘lzi:ASectiop 9.48.1 of ithe Ohijo Revised dec is uﬁconstitutional and an order
¢nj0iﬁiﬁg its .éilforcelnent. ' Akroh'speciﬁcally maintained that Section 9.48.1
'infrir_lges upon its right of | self—govemmezit and- that the statute was not enacted
pursuant to the General Assembly’s authority under Article II Section 34 of thé
Obio Constitution to pass legisiation “providing for the comfort, health, safety and
genera) welfare” of employees. Akron al.so sought a declaration that Section
D.48.1 is unconstitutional ‘because it violates other provisions of the Ohio
Constitution.

{963 The Fraternal Order of Police, "Akron Lodge No. 7, and the Akron
Firefighters AssOci.ation, International Association.of Firefighters Local 330, AFL- |
CIO, filed a séparate action for declaratory judgment against the city, its mayor,
-and the state of Ohio through its attorney general, secking a declaration that the
Otiio General Assembly had enacted Section 9.48.1 pursuant to its authority ﬁ.nder
Article II Section 34 of the Ohio Constitution. Thcy sought further declaration
that Akron’s employee residency réquireménts Violate Section 9.48.1 and exceed

Akron’s home rule authority and, therefore, are unenforceable,
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{47y The triéI court consolidated the two cases and the partiés eventually
filed. cross_-_motions for surhméry judgment. - The trial court- determined that
Section 9.48.1 of the Ohio Rc_viéad Codeig consfﬁutional and that it pr:vails over -
the- 'ci'{y.’.s'.- empl‘ojréé .re.;sidency-. r'équirern_ent‘s'. ) it,- tllcreféfe, éran’t'ed summary
- judgment to the staté and the unlons and demed Akron’s motion for summary
Judgment - The trlal court concluded that the Ohio General Asscmbly enacted
Section 9.48.1 pursuant to its authority under Article II Section 34 of the Ohio
Constitution (o paés laws providing for the “general welfare” of employees.
| Because Article I Section 34 explicitly provides that “no other provision of the
constitution shall impair or limit thié 'power[,]” the trial court further held that the
constitufional authority of the General Assembly to enact Section 9.48.1
superéedcs the city’s home rule authority o pass a local emp]oj*ee residency
requirement. Consequcntijf, the trial court held that Section 9.48.1 invalidated the

.citj./’s employee residency requirement. The citjr has assigned four errors. |
THIS COURT’S STANDARD OF REVIEW |
{8} All of thc; city’s;. assignments of error are challenges to the irial
court’s granting of summary judgment fo the state and the unions and its denial of
summary judément to the city. In reviewing a trial court’s order ruling on a
motion for summary judgment, this Court applies the same standard the trial court
- was required to apply in the first instance: whether tilere are any genuine issues of

material fact and whether the moving party is entitled to judgment as a matter of
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faw. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App. 3d 826, 829 (1990).
“There are no diéputed material facts _inrthls‘ case. Rather, the issués presented are
.iegal question's-. | |

| P GENERAL WELFARE .

{99} Byits first z_nésigﬁniént- of.éﬁdf, the city has .a:gu.ed that the trial court
ihcorrcctly. rejected its argument ,thalt, in - adopting Sectior 9.48.1 ‘of the Ohio -
Revised Code, the G_cnefal Assembly was' nof propeﬂ}'a acting within the authority
granted it b}.f Article II Section 34 of the Ohio Constitution. Article II Secti.on 34
provides: |

Laws may 66 passed fixing and regulating the hours of laber,

establishing a minimum wage, and providing for the comfort, health,

safety and general welfare of all employees; and no other prowsmn
of the constitution shall impair or limit this power.

{410} The parties agree that the General Assemny 8 authorlty under
Atticle I Section 34 supersedes the c1ty 3 home rule authority to pass local
. legislation. Therefore, if this Court concludes that the General Assembly enacted
Section 9.48.1 pursﬁemt to its authority under Asticle TT Section 34 of the Ohio
Constitution, the_ stafe statute prevails and invalidates Akroﬁ’s 16031 residency
requirement. |

{11} In Rocky River v. State Emp. Relations Bd., 39 JOhio St. 3d 196
(1988} (“Rocky Rz’vér M), the Ohio Supreme Court held that the legislative
éu-thority under Article IT Section._l34 did not encompass laws pertaining to public

employee collective bargaining rights, but that it was limited to laws pertaining to
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employee wageslzand hours. On reconsideration, th_é Supreme Court feversed its
holding six months later and held that the General _Asserhbiy’.s authority under
Atticle 1T Section 34 encompasses laws - pertaining to the general weifare of'
_employees.' Rocky River.v. State-Emp. Reiatzons Bd., 43 Ohm St. 3d 1 (1989)
(“Rocky River IV).

(912} In Rocky Rfver IV, the Court’s mote expénsive interpretation of the
General A$Semb1y’s ;autho‘rity under Article IT Section 34 focused on the language
“and providing for the c'omfort, health, saféty and general ch_fare of all
employees.” The Court applied a basic rule of construction that this phrasé must
hax./e been inclqded for a reason, indicating a clear intention by the ffamers t;)
expand the General Asse;nbly’s authority under Article I Section 34 beyond wage

‘ ;md hour legislation. Focusing in particular on the term “general welfare,” the
rﬁajority in Rocky River IV held that the Ohio Public Employees Collective
Bargaiﬁing Act, set forth in Chapter 4117 of the Ohio Revised Code, was enacted
within the General Assembly’s broad authority under Axticle II Section 34 of thq
Ohio Constitution. |

{1{13} ‘Thc majority in Rocky Rlz'ver IV explained that the General

~ Assembly’s authority under Article II Scction'34 is broad: |

Thls provision constitutes a broad grani of authority to the

legislature to provide for the welfare of all working persons,

including local safety forces. The provision expressly states in

“clear, certain and unambiguous language” that no other provision
‘of the Constitution may impair the legislature’s power under Section
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34. This prohibition, of course, includes the “home rule pravision
contained in Section 3, Article XVIII.

:Rockj) River IV at 13 (internal citations omitted, emphasis in original). The Ohio
Suﬁrem'é cdﬁ& has coﬁtinued to'fonow the Rocky River 1V holding that Article 1
Se(,tlon 34 of thc Oth Const1tut1on is a broad grant of authorlty to the General
.Af;sembly to enact laws pertammg 10 the generall Welfare of employees. See,
e.g., American Assoc, of Univ. Proﬁssors v. Central Staté Univ.,, 87 O:h'io. St 3d
55, 61 (1999). |

'{ﬂllzi} Tﬁe focus of the parties’ dispute is whether the legislative authority
to pass laws pfo\(iding for the “general welfare” of employees uﬁdcr ‘Article 11
Section 3{4 includes authority to enact Section 9.48.1 of the Ohio R_cvise.c_l Code, a
taw that prohibits Akron’s cxisﬁng employee residency requirement. As was
noted ébbvc, Ak;mi requires applicants for classified positions to agree that, if
_' they afe hired, they will become residents of Akron within 12 months and remain
Akron residents throughout their emlﬁioyment. No one is disputing that, prior to
the effective date of Section 9.48.1; Akron’s employee residency requirement was
valid and enforceable. The dispute is whether Akron’s empioyeer residency
reduirement is now unenforceable due to the state’s enactment of Section 9.48. 1.

{415} 1t is the positioﬁ of the sﬁtc and the unions that the General
‘Assembly’s coﬁstitutional authority under Article II Section 34 to pass laws
.providing for the “general welfare” of employces encompasses the authority to

enact Section 9.48.1, which prohibits employee residency requirements by
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political su-i)di{fisions so that employees will have the freedom to choose whefc 1o
' feside Akron’s position, on the other hand, is that the scope of the General
Asscmbly s authority to pass laws for the general wclfare of employees undcr
Artlcle II Section 34 is not w1th011t hrmts and does not- extcnd 10 thls legxslatmﬁ

{’{[16} The ma]ority in Rocky River I V stressed that the Ianguage Df Artlcle
II Section 34 is clear and unequivocal and that ‘it is the duty of courts to enforce
the provision as written.” See Rocky River IV, 43 Ohio St. 3d at 13, Nonethelcss,
the focus of dispute in the Rocky River I and Rocky River IV was whether Article
11 Section 34 lenc:ompasscd émployment legislation beyo.nd_ wages a.nd- hours. The
majority in Rocky River IV did not define “general welfa:re,.” for it concluded that
“the Public Employees’ Collective Bargaining Actf] is indisputably concerned
with the ‘general welfare’ of employees.” Rocky River IV, 43 Ohio St. 3d at 13. 1t
is not so clear, however, whether the _législation at issue in this case pertaiﬁs to the
‘;géneral welfare” of employees within the meaning of Article IT Section 34.

{917} Ii is a basic rule of construction that words should be given their
reasonable, ordinary meaning., In re Adoption of Huitzil, 29 Ohio App. 3d 222,
223 (1985). Onits face, the-term"‘generai welfare” js so broad and vague that it
provides no ascertainable limit on the.scope of the General Assembly’s authority
under Artioia IT Section 34. Seé The Legitimate Objectives-of Zoning, 91 Harvard

EE IR

Law Review 1443, 1445 (1978). The meaning of the term “general welfare” “is as
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incapable of specific definition as is the police power itself” 16A American
Jurisprudénce 2d, Constitutional Law, Sec;tion 363.

- {418} This, however, doeé not mean that the phrase “gencral welfare” as
'ﬁsed”i_n'Art_icIc-' 1L _S.et.:tibn 34 is without limits. Ag vague and all-encompassing as
the term “genéral' w.elfa.r‘é” may api)car to be, it cannot 'réasona_bly -cn'corﬁpa‘ss
everything that arguably benefits some employees. Without some boundaries on
the scope of the term “general welfare,” the General Asscfnbly would feasibly
have the authority under Article II Section 34 to cnact legislation that furthered the
interests of a few employees, yet harmed the welfare of the public at large.
Moreover, as -Article IT Section 34 explicitly provides that “qo other provision of
Athc constitution shall impair ot limit this power,” the General Assembly’s
au‘_chgrity under this provision would be virtually endless and coﬁld potentially
undermine the ilome rule guthorﬁy of municipalitics fo make any employment
decisions.

© {19} While Article I Section 34 explicitly authorizes iegislatioﬁ for the
géneral welfare of employees, legislation adopted under it must also either secure
the blessings of freedom to citizens of Ohio or further the “general welfare” of the
state. “All government power derives from the people, but these grants of power
| are limited.” Akhil Reed Amar, The Bill of Rights 123 (Yale University Press)

(1998). 'The scope of the power granted Ohio by its citizens is found in the

preamble of the Ohio Constitution:
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. We, the people of the State of Ohio, grateful to Almighty God for
our freedom, to secure its blessings and promote our common -
welfare, do establish this Constitution.

As this Courtnot@d:—in-l’arrer v, City of Oberlin, 3. Ohio App. 2d 158, 164 (1964),

the Ohio Constitution only authorizes 1aws that seeure freedom for its .diti_z_er_ts or
further their common welfare: |

It .here-app'earé that the Constitultioﬁ was 'estab’iished to secure -the

blessings of freedom, and to promote the common welfare, All laws

enacted pursuant thereto must be subject to such mandate.

-{{[2.0} In interpreting the GeneralvAssembly’s 1-tJrDad_ authority under Article
I Sectioﬁ 34, the Ohio Supreme Court haé recognized the societal potion of
“common welfare.,” Although the Court has not explicitly articulated a limitation
~on the General  Assembly’s authority under Article Tl Section 34 to enact
legislation for the “general welfare” of employees, it has been unnecessary for it to
do so in the prior cases before it.

{21} The legislation at issue in Rocky River IV, the Ohio Public
Empléyces Collective Bargaining Act, ehcompassed the entire Chapter 4117 of
ihe Ohio Revised Code, whichi includes dozens of provisions that bufden as well
a8 benefit public employees and public employers, in the public interest. Chapter
4117 includes comprehensive provisions that apply to public collective bargaining
units t,hrough_outv the state, define the scope of collective bargaining rights and

obligations, and provide for uniform dispute resolution throughout the state.

Cha,pfer 4117 also includes provisions that offer primarily a public benefit such as
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limitatidns on the ability of certain public employees to strike and the requirement
that records (;f the state employment relations board be kept i}ul;lic. See Section
© 4117.15 and 4117.16; Section 4117.17. Mareover, Chapter 4117 did not purport
| to create (':ollect'iv'el bai*é’aining rights 'that_r did not previously exist, but _iﬁstcad_
_deﬁned the scope .-of eﬁisﬁhg rights and ‘obligat_ions_- of public e’rhﬁldyees and
| employers.
| {922} In an earlier decision B_y the Ohio Supreme Court, State ex rel. Bd. of
Trustees of Pension Fund v. Bd. of Trustees of Relief Fund, 12 Ohio St. 2d 105

(1967), the Court determined that Chapter 742 legislation providing for creation,

administration, maintenance, and ﬁ:ontrol of a state police and fireman’s disability

and pension fund was validly enacted within the General Assembly’s authority

under Article II Section 34. Apain, the legisiation at .issue involved a

comprehensive statutory scheme that included over 100 separate pr_oviéions and
-cncdmpassed an entie chapter of the Ohio Revised Code. This legislation

likc;swisc did not create employee pensioﬁ rights that had not previousiy existed,

but sought to preserve and regulate the pension and disability benefits of poiicc

and firefighters through the creation and maintenance of a state fund. See Chapter

742,

(923} In its most recent decision interpreting the General Assembly’s
authority under Article I Section 34, the Supreme Court held that “the public’s

interest in the regulaﬁon' of the employment sector” includes legislation that
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- burdens as well as benefits employees: American Association of Ur;z‘v. Professors
V. Cemra; State Univ., 87 Ohio St. 3d 55, 61-62 (1999). - The statute at issue,
- Secﬁon 3345.45 of the Ohio Revised Code, tequired public universities to devélop N
~ standards for-'prof_essors’ instructio_ﬁal wdfkloé;ds and ekemﬁted- thé'ils'sué' from
collective bargainiﬁg.-f “The COUd made. fefgr,cnce to many other e_mp_lﬁy_mentn
relat'ed: laws enacted urider the authority of Article IT Sectic&l 34, élnph'ai,sizin"g that
state legislaﬁﬁn in the employment area under- Article TT Section 34 is focused on
public interest, not necessarily beneﬁt to the employees. 1d. |
{424} Section 9.48.1 of the Ohio Revised Code, on the other hand, bears
no similarity to any of the employee “general welfare” legislation discussed above.
The sole purpose of Section 9.48.1 is to invalida.fc employee resideﬁcy
requirements by political subdivisions. This legislation does.not address any
significant social issues impacting the public at large; it is not part of a
_comprehensive‘legislativc scheme, but deals with a single issue; and it applies to a
relatively small segment of the population (those who are employed by political
subdivisions, ate sﬁbjecf to residency requirements, and would choose tol live
élsewhere if allowed to do s0).
{25} Further, unlike any of the ]egis_lati.on that the Supreme Court -has
détermined falls within the S(}Dbe of Article 1I Section 34 as providing' for the
general welfare of employees, Section 9.48.1 does ﬁot pertain to the protection or

re-gulation of any existing‘right or obligation of the affected employees. Instead, it
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is .a'n attempt to circumvent munieipel home rule authority and reinstate a “right”
that the employeee voluntarily surrendered when they accepted government
emploﬁ1ent

{1]26} As the New- Jersey Sup1eme Court stressed when it addressed a
' 'challenge to Newark’s employee residency requzrement as an 1nfr1ngement upen N
the _employe‘es’ rights and freedom under its state constitution:

Tﬁe euestion is not whether a man is free fo live where he will.

Rather the question is whether he may live where he wishes and at
the same time insist upon employment by government

Kennedy v. Newark, 29 N.J. 178, 183, 148 A.2d 473 (1959). The “right” to insist
upon employment by government is not e “freedom” within the meaning of the
preamble of the Ohio Constitution.

{427} Although the parties dispute whetﬁer Akron’s residency requiremenf
is a condition of or quaiiﬁcation for city employment, # is undisputed that Akron
city empleyeee voluntarily agreed to give up their “right” to choosc to live
elsewhere when they accepted employment with {he city. Residency was required
by their employer as either a condition of or qualification for employment,
lf‘lsimilal.‘ in this regard to minimum standafds of age, health, education, experience,
or performance in oivillserviee examinations.” Ector v. Torrance, 10 Cal. 3d 129,
132,514 P.2d 433 .(1973), Akron city employees surrendered any “right” that they
once had to choose where to live when they agreed to become employees of the

city of Akron, just as they may have agreed to other limitations on their personal
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- freedoms, such as their freedom to' dress, groom themselves, or behave as they
choose.

{128} Laws, paqsed for the “general welfare of employees, do not

encompass a single-issue statute that seeks to remstate a non—fundamental nght o

that the - employecs voluntarlly surrendéred when 1hey a,ccepted employment
Applymg another fundamental rule of construction, Article IT Section 34 should
not be interpfeted in a mgnrier that would yield an absurd result. See Mishr v,
.Poland Bd. of Zoﬁz’ng Appeals, 76 Ol;io St. 3d 238, 240(1996). To chétrue the
legislative authority under Article II Section 34 to pass laws providing for the
“gcnéral welfare” of employees to be- so broa_d as. to encompass a law that
_ reinstates. a right that employeeé volun.tarily surrendered upon accepting
employment would yicld an absurd result, and cbuld_ potentially. give iirnitless
power fo the General Assembly to undermine all home rule authority of
ﬁutlicipalities to make decisions about their employees.

{1[29} Co'nscquently, the trial court erred when it concluded that the
 General Assembly’s enaétment. of Section 9.48.1 of the Ohio Revised Code was
within its authority under Article II Section 34 to pass laws. providing for the
“genefal welfare” of employees. The first assignment of error is sustained.

| HOME RULE
{30} Akron’s second assignment of error is that Section 9.48.1 is an

unconstitutional infringement of its home rule autherity to pass local legislation.
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It is not .disputed that Akron’s residency requirement was enacted pursuant to the
. city’s hosne rule authority.
'{ﬁ[Sl} Section 3, Article XVIII of the Ohio Consututlon prov:ldes
-Mumclpahtles shall. have’ authorlty fo exércise all poweis of local . -
- self-government and to adopt and enforce within their limits such
-focal "police, .sanitary and othet similar regulations, as. are not in
| conflict wlth general laws. ' |
"fherefore,- Section 9.48.1 of the Ohio Revised Code prevails 6ver the city’s
residency rcqui-rement only if it qualifies as a “genera; law.” In Canton v. State,
95 Ohio St. 3d 149, 2002-Ohio-2005, syllabus, the Ohio Suprcmé Court
announced a four-part test defining what constitﬁtes a general la.vw.r for purpoées of '.
home-rule analysis: “a statute must (1) bé part of a statewide and éomijrehénsive
legislative enactment, (2) é,pply td all parts of the state alike and operate uniformly
o thréughout the-state, (3) set forth police, sanitary, or similar regulations, rather
~ than purport only to grant or limit legislative power of a municipal corporation to
| set forth police, sanitary, or similar regulations, and {(4) prescribe a rule of conduct
upon c'itiz,;cns generally.”
{932} As explained above, Section 9.48.1 is an attempt by the .General
'Assembly. to circumvent t.hc*, home rule authority of municipalities to maintain
residency requirements for their employees. The Third District Court of Appeals
recently he_ld, in Lima v. State, 3d Dist, No. 1-07-21, 2007-Ohio-6419, at §80, that

Section 9.48.1 of the Ohio Revised Code is not a general law because it “does not

set forth police, sanitary, or similar regulations but merely limits the
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rﬁunicipality’s power to do the safne[.]” It -further held that “prohibitihg political
subdiviéions from requixipg residency as a condition of employment is not an
-overriding étate interest.” 1d. This Court agrees.. |

{1{33} Conscquently, Sectlon 9. 48 1 of thc OhIO Revised Code is riot a”
general Iaw bu‘f vm]ates thc cxty 8 home rule authorlty under the Ohio
Consﬁtution to enact local employee remdency requuj.ements.'. Akrl;m s second
assignment of error is sustained.

M.

{434) Akron’s first and second assignments of error arc sustained. The
third- .and fourth ;lssignments of error are moot because of this Court’s disposition
éf the first and second_assigmﬁents of error and are, therefore, oveﬁqlad. The
judgment of the Summit County Couft of Comimon Pleas is reversed and the cause
RE remanded.r | L

Judgment reversed and
the cause remanded.

The Court finds that there wete reasonablé grbunds for this appéal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleés, County of Summit, State of Ohio, to carry thjs judgment into
éxecution. A certified copy of this journal entry shall constituie the mandate;,

pursuaﬁt to App.R. 27.
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Immediately upon the ﬁling_heteof; this document sha[l. constitute the

journal entry of judgment, and it shall be file stamped by the Clerk of the Court of

© Appeals at which time the period for rev-iew‘ shall bégin to run, App.R. 22(E).

-The' Clerk of the Court of Appeals is insﬁruéted to mail a notice of e‘h&y of tﬁis |

: judgmént to the parties anﬂ to make a r;otaﬁén of the rﬁailing--in' the. dockef,
pursuant:'to App.ﬁ, 30. |

Costs taxed to appellees.

[ I ‘
%017 g , ). “’9 \\‘
CLAIR E. DICKINSON
FOR THE COURT

CARR, J.
CONCURS

SLABY,P.J..
DISSENTS, SAYING;

(435} 1 respectfully Vdissent. "I would affirm the decision of the trial éoﬁrt becausc
R.C. 9.481 is a valid exercise of the authority granted to the legislature by Article I,
Section 34, of the Ohio Constitution pursuant to Cify of Rocky River v. State Emp. R.el.
Bd. (1989), 43 Ohio St.3d 1.

{436} The plain language of Article I Section 34 of the Ohio Constitutic_m is
expansive: “Laws may be pass'edrﬁxing and regulating the hours of labor, establishing a

‘minimum wage, and providing for the comfort, health, safety and general welfare of all
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émployeés’; and no other provision of the constitution shall impair or limit this power.” Tt .
may be, as the m_ajority conc]uder;, that th¢ phrase “genéral welfare” is “incapablé of
specific deﬂn-ition” and “va@e and all-encompassing.” Nevertheless, these words .are
those used ir_i‘the Ohio 'Cénétitution, and we must apply the'r.ﬁ' under the gu_idance of the
Supreme. Court of Oh10 1 find the 'majority’s distinction Eemeen thi.fs cascra'nd other
caées ariéiﬁg undcr‘Article 11 Se;:tion 34 u,npersuaéive, and I would afﬁ'rm‘.the judglhnent
‘of the trial court.

B L
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.MARC DANN, Ohio Atforney General, FRANK M. STRIGARI and JULIE
KELLEY CANNATTI, Assistant Attorneys General, for appellees.

SUSANNAH MUSKOVITZ and RYAN J. LEMMERBROCK, Attorneys at Law,
for appellees.

Court of Appeals of Ohio, Ninth Judiciel District



CQ&%%(OI\B 105a. UNCLASSIFIED SERVICE--RESIDENCY REQUIREMENT. Page 1 of 1

Remove highlighting.
CHARTER

CIVIi. SERVICE

SECTION 105a. UNCLASSIFIED SERVICE--RESIDENCY REQUIREMENT.

No person shall retain any position in the unclassified service unless he be a resident citizen of the City of
Akran within six months of his appointment and remain a resident for the period during which he occupies
said-position in the unclassified service, provided, however, that the provisions of this Section shall not be
applicable to persons occupying said positions in the unclassified service on June 8, 1976.

{Approved by voters June 8, 1976) (Amendment adopted by electorate 11-6-90)
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C 2 Yon 106. PERSONNEL DIRECTOR--RULES AND REGULATIONS,

Remove highiighfing.

SECTION 106. PERSONNEL DIRECTOR--RULES AND REGULATIONS.

The Personnel Director, under the direction of the Commission, shall direct and supervise the administrative -
waork of the Personnel Department; shall prepare and recommend rules and regulations for the administration
of the civit service provisions of the Charter, which shall become effective after approval by the Commission;
shall administer such rules and regulations and shall propose amendments thereto; shall prepare an annual
report 1o the Mayor for the Civil Service Commission and Council; shall keep minutes of the proceedings of
the Commission; shall make investigation concerning the enforcement and regulations thereunder; shall
perforim such other functions as may be required by the Civil Service Commission.

Itis hereby provided and the rules and regulations shall provide:

f1) For the classification and standardization of all positions in the classified service. The classification into
groups and subdivisions shall be based upon and graded according to their duties and responsibilities, and so
arranged as to permil the filling of the higher grades, so far as practicable through promation. All salaries shall
be uniform for like service in each grade, as the same shall be standardized and classified by the Civil Service
Commission. The Commission shall have the sole power to creale new classification.

{2) For open competitive examinations to be given under the direction of the Personnel Director to test the
relative fitness of applicants for such positions. Employees of any public utility dr agency taken over by the
Cily who have been in the service of said utility or agency for three (3} years prior to the time of such
acquisition shall come under the provisions of the merit system without examination; but vacancies thereafter
oceurring in such service shall he filled from eligible lists in the manner herein provided.

(3} For public notice of the time and place of all competitive examinations.

{4) For the crealion by the Personnel Director of eligible lists upon which shall be entered the names of
successful candidates in the order of their standing in such examination or test.

(5) For the rejection by the Personnel Director, by authority of the Cammission, of candidates or eligibles who
failed to meet reasonable qualification requirements, or who have attempted deception or fraud in connection
with eny application or examination,

{5a} [Repealed; Amendment adopted by electors 11-4-80)

{5b} For dedlaring that no person shall hold an appointed or promoted position in the classified service of the
City of Akron unless he shall become a resident citizen of the City of Akron within twelve (12) months of his
appaintment or promotion, and remain a resident citizen of the City of Akron during the term of his
employment, except that such provisions shall not be applicable to:

1. Full-time permanent employees of the City of Akron whose continuous employment began prior to and
continued through November 7, 1978; or

2. Appointment or promotion to a position entailing work performed primarily outside of the corporate limits of
Akron, or

3. Ermnployees of agencies which serve areas outside of the City of Akron and which receive most of their
funding from other than City of Akron Funds. However, these employees must live within the region their
agency serves,

{5c) For declaring methods of granting preference points to the passing grades of those persons taking non-
promotional examinations who are resident citizens of the City of Akron continuously for one year immediately
prior to examination and who remain resident citizens of the City of Akron throughout the remainder of the
selection process.

(5d) For declaring methods of granting preference points to the passing grades of those persons taking non-
promotional examinations who are veterans of the Armed Forces of the United States irrespective of date of

http://ordlink.com/cgi-bin/hilite. plicodes/akron/ DATA/CHARTER/CIVIL,_SERVICE/SECTION_106. ...
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| CEPON 106, PERSONNEL DIRECTOR-RULES AND REGULATIONS, Page 2 of 2

honorable discharge from active duty.

(6) For the certification to the appointing authority by the Personnel Director from the appropriate eligible list
- o flll vacancies in the classified service of the persons with the three highest scores on such list, or of the
person or persons on such list when the same contains less than three scores.

(7) For promotion based on competitive examinations and records of efficiency and seniority. Lists shall be
crealed and promotions made in the same manner as In original ap pointments. Any advancement from one
job dassification to another for which the maximum rate of pay is higher shall constitute promotion. Whenever
praclicable, vacancies shall be filled by promotion.

{8) For transfer from a position to a similar position in the same class and grade and for reinstatement on the
eligibile list within one year of persons who, without fault or delinquency on their part, are separated from the
service or reduced in rank.

(9) (Repealed; V 107 p 582; approved by voters Nov. 2, 1971)
(10) [Repealed; V 107 p 582; Approved by voters Nov. 2, 1971)

{11) For investigating and keeping a record of the efficiency of officers and employees in the classified
service, and for requiring performance evaluations and records relative thereto from appointing officers. Each
employee s own record shall be available for hisfher inspection at aif times,

(12) For a period of probation not exceeding six (6) months before an appointment or employment is made
permanent, during which period a probationer may be discharged or reduced by the appointing authority
without the right of appeal to the Commission; provided, however, that said probationary period shall be
extended for each class of employee, for that period of time which is equivalent to the period of time during
which employees entering service in that classification are required to participate in formal, full-time training
programs, In no case shall the combined probationary and training period exceed nine (9) menths.

(Approved by voters Nov. 4, 1975)

{13) Buch other rules shail be adopted which are not inconsistent with the foregoing provisions of this section
as may be necessary and appropriate for the enforcement of the merit system.

(Amendment adopted by electorate 11-4-80; Amendment adopted by electorate 11-7-00)
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(126th General Assembly)
(Subsmute Senate Bill Nu.mber 82)

AN ACT

To enact section 9.481 of the Revised Code to generally
prohibit political subdivisions from imposing residency
Tequirements on certain employees.

Be it enacted by the General Assembly of the State of Ohio:

SecTioN 1. That section 9.481 of the Revised Code be enacted to read as
follows:

Sec, 9.481. ed in this secti

(1} "Political subdivision" has the samg meaning as in 5ect!'gn 2743 01
-of the Revised Code, -

(2) "Volunteer" means a person who is not paid for service or who is

ed on less than a permanent full- 1
Bi1 e therwi rovided in division this se

no political subdivision shall require any of its employees, as a condition of
employment, to reside in any specific area of the state.

(2)(a) Division (B)(1} of this section does not apply to a volunieer.
b} To ensy onse times b aip emplovees of political
subdivigions meregencies  or_ disasters ile_ ensuri

emplovees generally are free to rqside througbgmt the qtate, the electors of

to the electorate._or the legislative anthorit olitical subdivision ma
adopt an ordinance or resolution, that requires any individual employ;ed by
that politica ivision. as a conditi employment to re I i
e county where the political subdivision is loc ny_adjacent
in_this_state, is section, an initiative petitio
shall be filed and considered as provided in sections 731,28 and 731.31 of

e Revised Code, except that the fiscal office e political subdivision
shall take the actions prescribed for the auditor or clerk if the political
subdivision has no auditor or clerk, and i that references to a municipal
corporation shall be consi ferences to the appli oliti
subdivision,

C} Except as otherwise nrovided in divisi 2} of this section
employees of political subdivisions of this state have the right to reside any




Sub. S. B. No. §2

place they desire,

SECTION 2. In enacting section 9.481 of the Revised Code in this act, the
General Assembly hereby declares its intent to recognize both of the
following: :

(A) The inalienable and fundamental right of an individual to choose
where to live pursuant to Section 1 of Article 1, Ohio Constitution.

(B) Section 34 of Article II, Ohio Constitution, specifics that:laws may
be passed providing for the comfort, health, safety, and general welfare of
all employees, and that no other provision of the Ohio Constitution impairs
or limits this power, including Section 3 of Article XVIII, Ohio
Constitution.



Sub. S. B. No. 82
3

Secrion 3. The General Assembly finds, in enacting section 9.481 of the
Revised Code in this act, that it is a matter of statewide concem to generally
allow the employees of Ohio's political subdivisions to choose where fo live,
and that it is necessary to generally prohibit political subdivisions from
requiring their employees, as a condition of employment, to teside in any
specific area of the state in order to provide for the comfort, health, safety,
and general welfare of those public employees.

Speaker of the House of Representatives.

President of the Senate.

Passed’ , 20

Approved : , 20

Governor,



Sub. 8. B. No. 82
4

The section numbering of law of a_general and permanent nature is
complete and in conformity with the Revised Code.

Director, Legislative Service Commission.

Filed in the office of the Secretary of State at Columbus, Ohio, on the
day of ,AD.20 .

o . Secretary of State.

File No. Effective Date
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“YNFIE GOUKRYF COMMON PLEAS
LT AR SSUMMIT OUNTY, OHIO

SUMMIT COUNTY )
CITY OF AKRON, Gl#EK OF COURTS ) CASE NO. CV 2006-05-2759
)
Plaintiffs, ) JUDGE BOND
)
-Vg- )
)
STATE OF OHIO, et al., )} ORDER
) Summary Judgment
Defendants. )
)

This cause came before the Court upon Defendants FOP 7 and 1AFF Local 330,
et al.’s Motion for Summary Judgment, Plaintiffs City of Akron and Donald L. Plusquellic’s
Motion for Summary Judgment, and Defendant State of Ohio’s Motion for Summary
Judgment. The parties have filed briefs in opposition and reply briefs. Upon consideration
thereof, this Court finds as follows.

Senate Bill 82, as passed by the Ohio Legislature and signed into law on January 27,
2006, enacts R.C, 9.481, which provides that “‘no political subdivision shall require any of its
employees, as a condition of employment, to reside in any specific area of the state.” The
City of Akron, as articulated in its City Charter sections 105a and 106(5b), has a residency
requirement that classified employees must be residents of Akron within twelve months of
appointment or promotion. The City of Akron has chosen to keep its residency requirement
despite the passage of R.C. 9.481. On May 1, 2006, the City of Akron filed this action for
declaratory relief. On May 2, 2006, the Fraternal Order of Police, Akron Lodge No. 7 and

the Akron Firefighters Association, IAFF Local 330 filed an action, CV 2006-05-2797,

E




seeking to enforce R.C. 9.481 over the City of Akron’s residency requirement. On June 14,
2006, the cases were consolidated.
Puréuant to Civ. R. 56(C), summary judgment is proper if: (1) No genuine issue as to
any material fact remains to be litigated; (2) the moving party is entitled to judgment as a
matter of law; and (3) it appears from the evidence that reasonable minds can come to but
one conctusion, and viewing such evidence most strongly in favor of the party against whom
the motion for summary judgment is made, that conclusion is adverse to that party. Temple
v. Wean United, Inc. (1977), 50 Ohio St. 2d 317, 327. The party seeking summary judgment
initially bears the burden of informing the trial court of the basis for the motion and
identifying portions of the record demonstrating an absence of genuine issues of material fact
as to the essential elements of the nonmoving party's claims. bresher v. Burt (1996), 75
Ohio St. 3d 280, 293. The movant must point to some evidence in the record of the type
listed in Civ. R. 56(C) in support of his motion. /d. Once this burden is satisfied, the
nonmoving party has the burden, as set forth in Civ. R. 56(E), to offer specific facts showing
a genuine issue for trial. Jd.
The State premises its authority to pass R.C. 9.481 on Article II, Section 34 of the
Ohio Constitution, which provides:
Laws may be passed fixing and regulating the hours of labor, establishing
a minimum wage, and providing for the comfort, health, safety and
general welfare of all employees; and no other provision of the
constitution shall impair or limit this power.
The City of Akron premises its authorily to retain its residency requirement on
Articte XVIIL, Section 3 of the Ohio Constitution, which provides:

Municipalities shall have authority to exercise all powers of local self-
government and to adopt and enforce within their limits such local police,




sanitary and other similar regulations, as are not in conflict with general
lzws.

In City of Rocky River v. State Employment Relations Bd. (1989), 43 Ohio St. 3d 1,
the Supreme Court of Ohio addressed the matter of how these constitutional provisions
interact when the state passes a law under Article 11, Section 34, that arguably interferes
with a municipality’s home rule powers under Article XVIII, Section 3. The state law at
issue was a statutorily-mandated bargaining procedure.

[Article I, Section 34] c-onstitutes a broad grant of authority to the
legislature to provide for the welfare of all working persons, including
tocal safety forces. The provision expressly states in "clear, certain and
unambiguous language" that no other provision of the Constitution may
impair the legislature's power under Section 34. This prohibition, of
course, includes the "home rule” provision contained in Section 3, Article
XVIIL
R.C. Chapter 4117, the Public Employees' Collective Bargaining Act, is
indisputably concerned with the "general welfare" of employees.
Therefore, pursuant to Section 34, Article II, the power of the General
Assembly to adopt the Act may not be affected in any way by the "home
rule"” amendment. The binding arbitration provision of R.C. Chapler 4117
is a valid exercise of the legislative function under Section 34, Article 11,
Id.

Thus, if validly enacted under Article II, Section 34, R.C. 9481 would trump the
City of Akron’s residency requirement adopted under its home rule authority. The
question becomes whether or not R.C. 9.481 is for the general welfare of employees and
thus falls under the grant of authority given under Article 11, Section 34. While the
language of R.C. 9.481 mimics the constitutional language from Article I, describing
itself as providing “‘for the comfort, health, safety, and general welfare of those public

employees,” that fact, by itself, is not dispositive of the issue. The next question that

must be asked is whether or not the language of Article I, specifically the words “general




welfare,” is clear and unambiguous. These words, if given their ordinary, broad meaning,
would amount tc; a nearly limitless and unconditional grant of power. The issue requires
closer examination.

The Rocky River Court performs that very examination by engaging in a
discussion regarding the issue of constitutional construction and interpretation and the
intent of the constitutional convention, only to arrive at the following:

But none of this really makes any difference. The language of Section 34
is so clear and unequivocal that resort to secondary sources, such as the
constitutional debates, is actually unnecessary. Where the language of a
statute or constitutional provision is clear and unambigunous, it is the duty
of courts to enforce the provision as written. Debates of a constitutional
convention are proper matter for consideration where they throw light on
the correct interpretation of any provision of the Constitution, but if the
provision is clear and may be read without interpretation, the discussion
leading to its adoption is of no value, nor are the various statements by the
members of the convention and the resolutions offered during the
convention determinative of the meaning of the amendment.

Regardless of what was said or not said during the debates, the unalterable
fact remains that Section 34, as it was ultimately adopted, transcends the
limitations urged by appellant. If the framers of our Constitution had
intended this section to apply only to minimum wage, almost half of the
forty-one words contained in this section must be regarded as mere
surplusage, since it further provides that laws may be passed "fixing and
regulating the hours of labor * * * and providing for the com(ort, health,
safety and general welfare of all employes * * *." Are we to believe, as
appellant apparently does, that these words were not intended to have
meaning? To ask the question is to answer it.

Id. (citations and quotations omitted).

In Rocky River, the Supreme Court of Ohio has found that the langunage of Article
11, Section 34, is clear and unainbiguous, and that further examination of construction and
interpretation are unnecessary. “Welfare” means well-being. Webster’s Ninth New
Collegiate Dictionary (1986). Black’s Law Dictionary defines “general welfare™ as

health, peace, morals, and safety. Where the language of a statute or constitutional




provision is clear and unambiguous, it is the duty of courts to enforce the provision as
written. Bernardini v. Bd. of Edn. (1979), 58 Ohio St. 2d 1. Given such an expansive
reading, and because there is no constitutional construction analysis to engage in, this
Court must find that R.C. 9.481 is for the general welfare of employees. Laws thus
enacted under Article II, Section 34 of the Ohio Constitution trump the home rule
provision, and a home rule analysis 1s never reached.

The ruling of this Court is reached because of its obligation to act within
controlling precedent. But for this obligation, this Court’s opinion would be adverse to
the conclusion reached today. The Court points to the dissenting opinion of Justice
Wright in Rocky River as offering a cogent and compelling analysis that 1s mare
insightful to the needs of a modern society than that offered by the majorily opinion.

While the home rule arguments offered by the City of Akron are never reached,
Plaintiffs also arpue that R.C. 9.481 is unconstitutional because it violates the Uniformity
Clause, Article II, Section 26, of the Ohio Constitution which provides “[a]ll laws of a
gcneral nature, shall have a uniform operation throughout the State.” State ex rel.
Stanton v. Powell (1924), 109 Ohio St. 383, provides:

Sec_tion 26, Art. II of the Constitution, was not intended to render invalid
every law which does not operate upon all persons, property or political
subdivisions within the state, It is sufficient if a law operates upon every
person included within its operative provisions, provided such operative
provisions are not arbitrarily and unnecessanly restricted. . . . A law
operates as an unrcasonable classification where it seeks to create artificial
distinctions where no real distinction exists.

Plaintiffs argue that because R.C. 5.481 creates arbitrary distinctions between

both full-time and part-time employees, and public and private employees, it fails the

Uniformity Clause, The Supreme Court of Chio has more recently revisited the question




of “unreasonable classifications” with regard to the Uniformity Clause. In Austintown
Township Bd. of Trustees v. Tracy (1996}, 76 Ohio St. 3d 353, the Court explains:
[T]he fact that the Uniformity Clause does not bar classifications which
are neither arbitrary nor unreasonable does not necessarily mean that a
classification which is dcemed to be arbitrary or unreasonable, necessarily
violates the Uniformity Clause. This is so because arbitrary classifications
violate the Uniformity Clause only where those classifications are

contained in a statute first deemed to be special or local as opposed to
general.

A statute is of general nature “if the subject does or may exist in, and affect the
people of, every county, in the state . . . " Desenco, Inc. v. City of Akron (199%) 84 Ohio
St. 3d 535. Because R.C. 9.481 is applicable to every part of the state and to all persons
in the same category, it is a general statute and in uniform opcration throughout the state.
As such it does not violate the Uniformity Clause.

Plaintiffs further argue that R.C. 9.481 violates the Due Process Clause and the
Equal Protection Clause of the Ohio Constitution because of these same arbitrary
distinctions. These arguments are not well taken, Avon Lake City School Dist. v.
Limbach (1988), 35 Qhio St. 3d 118, provides:

While there may be occasions where a political subdivisilon‘may challenge
the constitutionality of state legislation, it is not entitled to rely upon the
protections of the Fourteenth Amendment. A political subdivision . . .
receives no protection from the Equal Protection or Due Process Clauses
vis-a-vis its creating state.
As apolitical subdivision, The City of Akron cannot rely on the Equal Protection Clause
or the Due Process Clause for its claims against the State of Ohio.
This Court finds that no genuine issue as to any material fact remains and that

Defendants are entitled to judgment as a matter of law. The Court hereby finds R.C.

9.481 constitutional and denies the City of Akron and Donald L. Plusquellic injunctive
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relief. The City of Akron’s Charter Sections 105a and 106(5b) must succumb to state
law. Therefore Defendant State of Ohio’s Motion for Summary Judgment and
Defendants FOP 7 and IAFF Local 330, et al.’s Motion for Summary Judgment are
GRANTED. Plaintiffs City of Akron and Donald 1. Plusquellic’s Motion for Summary
Judgment i1s DENIED,

IT IS SO ORDERED.

\ ‘o)
) e DUV %
=" FJUDGE JANE BOND
.I'I o i
\

Pursuant to Civ.R. 58(B), the Clerk of Courts shall serve upon all parties not in
default for failure to appear notice of this judgment and its date of entry upon the
joumnal.
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{91} Plaintiff-appeilant the City of Dayton has a residency requirement for
employees. Defendant-appellee the State of Ohio has enacted a statute that prohibits a
political subdivision of the State from imposing residency requirements for its
employees. This appeal concerns the constitutionality, under the Chio Constitution, of
the State's restriction on residency requirements. Specifically, Dayton appeals from a
summary judgment rendered in favor of the State and third-party defendant-appellee
International Association of Firefighters Local #1386 (IAFF #136). After considering
cross-motions for summary judgm‘entf the trial court rendered summary judgment in
favor of the State and IAFF #136. In so doing, the trial court upheld the constitutionality
of R.C. 8.481, which prohibits political subdivisions from requiring full-time employees,
as a condition of employment, to reside in any specific area of the state.

{12} Dayton contends that the trial court erred in finding that R.C. 9.481 was
enacted pursuant to Section 34, Article I! of the Ohio Constitution and.in finding that
R.C. 9.481 prevails over residency requirements adopted under Dayton’s “Home Rule”
authority. Dayton also contends that the trial court erred in holding that R.C. 9.481
satisfies requirements for preempting local ordinances.

{3} According to Dayton, R.C. 9.481 is an impermissible attempt by the
legislature to interpret the Chio Constitution and create a right at variance with holdings
of both the Supreme Court of the United States and the Supreme Court of Chio. Finally,
Dayton contends that R.C. 9.481 violates Section 26, Article Il of the Ohio Constitution.

{4} We conclude that the enactment of R.C. 8.481 is authorized by the broad
grant of authority to provide for the general weifare of working persons provided for in

Section 34, Article 1l of the Ohio Constitution, that may not be impaired by the "Home



Rule” -provision in .Section 3,. Article XVIll of the Ohio Constitution, or by any other
provision of the Ohio Constitution, including the preamble.

{45} Because we conclude that R.C. 9.481 is authorized by Section 34, Article
I} of the Ohio Constitution, we need not consider Dayton’s argument that the statute
violates the “Home Rule” provision of Section 3, Article XVIII, in that it conflicts with
provisions of an ordinance adopted pursuant {o Home Rule powers.

{96} Finally, we conclude that the General Assembly did not impermissibly
interfere with the role of the judiciary by enacting R.C. 9.481, nor does the statute itself

violate the Uniformity Clause. Accordingly, the judgment of the trial court is Affirmed.

|

{973 In1912, Ohio citizens approved various amendments to their constitution,
including Article XVIili {the “Home Rule Amendment”), which allowed municipalities the
ability to adopt charters and to exercise powers of self-government. Article |l was
adopted during the same process, and gave Chio’s legislature broad authority over
employee welfare.

{18} In1913, Dayton adopted its first charter. Subsequently, in 1978, Dayton's
City Commiésion adopted Ordinance No. 255658. This ordinance required all employees
in Dayton’s Civil Service 10 be actual residents and reside physically in the City of
Dayton, and to continue te live in the City during the term of their employment. The
Commission also enacted Ordinance No. 27505 in 1987, for the purpose of placing the
residency issue before the electorate. Based on the approval of the electorate in March

1987, Section 102 was placed in Dayton’s charter.




{99} Section 102 provides that:

- . {§10} “(A) Al employees in the Civil Service of the City of Dayton, appointed
after the effective date of this Charter section, must and shall be aciual residents of and
physically live in the City of Dayton at the time of their appeintment, and shall continue
to be actual residents and physically live in the City of Dayton during the term of their
employment.

-~ {q11} “(B) Allemployees in the Civil Service of the City of Dayton, required by
Ordinance No. 25558, dated June 28, 1978, and/or personnel regulations, including, but
not specifically limited to, Personnel Policies and Procedures Manual § 2.01, originally
adopted June 28, 1978, as § 9.10 and revisions thereof, to have actual residence and
physically live in the City of Dayton at the time of the effective date of this Charter
section shall and must continue to be actual residents of and physically live in the City of
Dayton during the term of their elmployment.

{q12} “(C) Irrespective and notwithstanding any other provision of this Charter,
violation of the provisions of this section shali result in discharge.

- - {413} *(D} The Commission may enact such ordinances as may be necessary
and consistent with implementation of this section.” Revised Code of General
Ordinances of the City of Dayton (R.C.G.O.) 102.

{914} Consistent with R.C.G.0. 102, Dayton employees have been required to
reside in Dayton as a condition of employment, and the requirement has been routinely
enforced.

{915} In 2008, the General Assembly passed S.B. 82, which became effective as

R.C. 9.481 in May 2006. R.C. 9.481 applies to all political subdivisions, and provides, in

4



pertinent part, that:

{916} "(B)(1) Except as otherwise provided in division {B}2) of this section, no

polifical subdivision shall require any of its employees, as a condition of employment, to
,res'ide in any specific area of the state.

N7} “(2)(a) Division (B)(1) of this section does not apply to a volunteer.

{18} “(b) To ensure adequate response times by certain employees 61‘ political
subdivisions to emergencies or disasters while ensuring that those embloyees generally
are free to reside throughout the state, the electors of any pelitical subdivision may file
an initiative petition to submit a local law to the electorate, or the legislative authority of
the political subdivision may adopt an ordinance or resolution, that requires any
individual employed by that political subdivision, as a condition of employment, to reside
either in the county where the political subdivision is located or in any adjacent county in
this state. * ** |

{419} "(C) Except as otherwise provided in division (B)(2) of this section,
employees of political subdivisions of this state have the right to reside any place they
desire.”

{920} The statute defines a “volunteer’ as “a person who is not paid for service
or who is employed on less than a permanent full-time basis.” R.C. 2.481(A}2). Thus,
after R.C. 9.481 became effective, Dayton’s full-time employees were no longer required
to live in the city as a condition of employment. However, volunteers or part-time
employees could be subjected to a residency requirement.

{421} Dayton was dissatisfied with this situation and filed a declaratory judgment

action against the State of Ohio in May 2006, asking the trial court to declare that R.C.



9.481 is invalid and unenforceable, and that it violates the Ohio Constitution. Dayton
also asked for preliminary and permanent injunctions barring enforcement of the statute.
{922} After the State filed an answer, IAFF #136 was given permission to
intervene as a third-party defendant. All parties then filed cross-motions for summary
‘judgment. Dayton noted in its motion that the city’s population had been declining
steadily since the 1970 census. As of November 2006, Dayton had 2,195 employees,
70% of whom resided in the Northeast and Southeast bor’tions of the city. 819 ofthese
individuals are employed in the police and fire depariments, and 80% live in-the
Northeast and Southeast sections of the city.

{923} Dayton's motion also noted that in February 2005, the city had 2,500
vacant residential properties. Dayton's economic expert predicted an adverse effect on
the city’s population, property values, and tax revenues if the residency reguirement
were abolished. |

{424} According to the State, the General Assembly found that 125 cities and 13
villages in Ohio subject employees to residency requirements. The General Assembly
also made the following legisiative comments when it enacted S.B. 82:

{925} "Section 2. In enacting section 9.481 of the Revised Code in this act, the
General Assembly hereby declares its intent to recognize both of the following:

26} “(A) The inalienable and fundamental right of an individual to choose
where to live pursuant to Section 1 of Aricle |, Ohio Constitut.ion.

127} “(B) Section 34 of Article I}, Ohio Constitution, specifies that laws may be
passed providing for the comfort, health, safety, and general welfare of all employees,

and that no other provision of the Ohio Constitution impairs or limits this power, including



Section 3 of Article XVIII, Chio Constitution.

-{428}:: "Section 3. The General Assembly finds, in enacting section 9.481 ofthe
Revised Code in this act, that it is a matter of statewide concern to generaliy allow the
employees of Ohio's political subdivisions to choose where fo live, and that it is
necessary to generally prohibit political subdivisions from requiring their employees, as a
condition of employment, to reside in any specific area of the state in order to p?ovide'for
the comfort, health, safety, and general welfare of those public employees.”

{429} In June 2007, the trial court granted summary judgment in favor of the
State and IAFF #136, and denied Dayton's motion for summary judgment. The court
concluded that R.C. 9.481 was properly enacted under the “general -welfaré"-clause of
Section |, Article 34 of the. Ohio Constitution, which prevails over the “Home Rule”
provision in Section 3, Article XVIIl of the Ohio Constitution. The court further concluded
that even if Section 34 does not control, R.C. 9.481 is a general law that takes
precedence over Dayton's City Charter. Finally, the triai court heid that R.C.. 9.481 does
not violate the Uniformity Clause of Section 26, Article |1 of the Ohio Constitution.

{130} Dayion appealed from the decision and also requested a stayrof the trial
court'é decision pending appeal. A stay was granted in August 2007,
il
{931} Dayton’s First Assignment of Error is as follows:
432} “THE TRIAL COURT ERRED IN FINDING THAT R.C. 9.481 WAS
ENACTED PURSUANT TO SECTION 34, ARTICLE #l OF THE OHIO
CONSTITUTION.™

{433} Under this assignment of error, Dayton contends that the trial court



improperly extended the scope of Section 34, Article il of the Ohio Constitution by
interpreting “general welfare” to include every law that even tangentially affecfs
employment. Dayton also ciaims that the phrase “general welfare” is ambiguous and
that the history and legislative debates accompanying the passage of Section 34 reveal
that “general welfare” pertains only to working conditions, not other aspects of
employment like residency. Finally, Dayton argues that the “general law” test used in
Home Rule cases applies to Section 34 analysis. According to Dayton, R.C. 9.481 is
not a general law under “Home Rule” standards and cannot prevail over confiicting
municipal regulations.

{434} Before we address these arguments, we should note that we have
reviewed the briefs of the parties, as well as a brief filed by amicus curiae, Ohic
Association of Professional Fire Fighters. We have also considered supplemental
authority filed by both Dayton and the State.

{935} Tuming now to the merits, we begin with the fundamental principle that
courts "must ‘presume the constitutionality: of lawfully enacted klegislation.’ * Klein v.
{eis, 99 Ohio St.3d 537, 538, 2003-Ohio-4779, 785 N.E.2d 633, at | 4 (citations
omitted). Therefore, when "we consider the constitutionality of * * * legislation passed by
the General Assembly, we presume it to be constitutional and will not declare it to be
unconstitutional unless it 'appearfs] beyond a reasonable doubt that the legislation and
constitutional provisions are clearly incompatible.'” Kelleys Isfand Caddy Shack, Inc. v.
Zaino, 96 Ohio St.3d 375, 376, 2002-Ohio-4390, 775 N.E.2d 488 at §f 10, quoting from
State ex rel. Dickman v. Defenbacher (1955), 164 Ohio St. 142, 57 0.0. 134, 128

N.E.2d 59, paragraph one of the syllabus.



{936} R.C. 9.481 was enacted pursuant to Section 34, Article 1l of the Ohib.
Constitution, which provides that:

{1373 “Laws may be passed fixing and regulating the hours of labor, establishing
a minimum wage, and providing for the comfort, heaith, safety and general weifare of all
employes [sic); and no other provision of the constitution shall impair or limit this power.”

{438} Section 34 was among a number of constitutional amendments that were
proposed by the 1912 Constitutional Convention and approved by voters. Another
amendment adopted during this process was Article XVII, which is known as the “Home
Rule Amendment.” Section 3 of Article XVI| is considered a key part of the Home Rule
Amendment, and states that:

{9393 “Municipaliies shall have authority to exercise all powers of local
self-government and to adopt and enforce within their limits such local police, sanitary
and other similar regulations, as are not in conflict with general laws.”

{440} Dayton coniends that its residency requirement involves the exercise only
of local self-government and must prevail over any conflicting state legislation.
Conversely, the State and IAFF #136 argue that valid enactments under Section 34,
Article !l of the Ohio Constitution must prevail over conflicting local ordinances, due to
the supremacy of Section 34.

{941} In City of Rocky River v. State Emp. Relations Bd. (1989), 43 Ohio St.3d 1,
539 N.E.2d 103 (Rocky River 1V}, the Ohio Supreme Court considered the
constitutionality of a statue requiring binding arbitration of disputes between a city and

its safety forces. 43 Ohio St.3d at 1-2.'  The city argued that the statute

“The Ohio Supreme Court issued four decisions in the Rocky River case, .and.the
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unconstitutionally denied cilies the power to determine municipal safety employee
compensation, in violation of the Home Rule sections in Article XVIIi. Id. at 12.
However, the Ohio Supreme Court concluded that Section 34 of Article !l governed, and
that the Home Rule sections of the Constitution did not apply. Id. at 13.

{42} In discussing Section 34, the Supreme Court stressed that:

{943} “This provision constitutes a broad grant of authority to the legislature to
provide for the welfare of all working persons, including local safety forces. ** * The
provision expressly states in 'clear, certain and unambiguous language’ that no other
provision of the Constitution may impair the legislature's power under Section 34. ** *
This prohibition, of course, includes the ‘home rule’ provision contained in Section 3,
Arlicle XVIII." Rocky River IV, 43 Ohio St.3d at 13, quoting from State ex rel. Bd. of
Trustees of Pension Fund v. Bd. of Trustees of Police Relief Fund (1967), 12 Ohio St.2d
105, 106, 233 N.E.2d 135 (Pension Fund). The Ohio Supreme Court, therefore,
concluded that because the statute in question was concerned with the “general welfare”
of employees, “pursuant to Section 34, Article 11, the power of the General Assembly to
adopt the act may not be affected in-ariy way by the ‘home rule’ amendment.” Id.
{Emphasis in original.}

{944} In Rocky River IV, the city argued that Section 34 did not apply to
conciliation, but was intended to apply only to matters involving minimum wage. In
| rejectihg this contention, the Chio Supreme Court first focused on the history of Section

34, including the constitutional debates. After discussing the constitutional debates in

one cited in the main text is the last decision issued, in May 1989. Because the last
decision is commonly referred to as Rocky River IV, we will use that designation during
the rest of our opinion.
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detail, the Cou'rt stressed that:

{445} "But none of this really makes any difference. The language of Section 34
is so clear and unequivocal that resort to secondary sources, such as the constitutional
debates, is actually unnecessary. Where the language of a statute or constitutional
provision is clear and unambiguous, it is the duty of courts to enforce the provisicn as
written. * * * ‘Debates of a constitutional convention are proper matter for consideration
where they throw fight on the correct interpretation of aﬁy provision of the Constitution,
but if the provision is clear and may bé read without interpretation, the discussion
leading to its adoption is of no value, nor are the various statements by the members of
the convention and the resolutions offered during the convention determinative of the
meaning of the amendment.’ " ** *

{446} "Regardless of what was said or nol said during the debates, the
unalterable fact remains that Section 34, as it was ultimately adopted, transcends the
limitations urged by appellant. If the framers of our Constitution had intended this
section to apply only to minimum wage, almost half of the forty-one words contained in
this section must be regarded as mere surplusage, since it further provides that laws
may be passed ‘fixing and regutating the hours of labor * * * and providing for the
comfort, health, safety and general welfare of all employees ** *’ Are we to believe, as
appellant apparently does, that these words were not intended to have meaning? To
ask the question is to answer it.” id. at 15-16 (citations omitted).

{947} The Ohic Supreme Court went on to emphasize that:

{948} “The same may be said of the final phrase of Secticn 34, which states that

' *** no other provision of the constitution shall impair or limit’ the General Assembly's
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power to pass laws concerning the welfare of empioyees. * * * How can it be seriously
maintained that the home-ruie amendment is somehow exempt from this mandate?
Section 34 could not be clearer or more unequivocal. Appellant's contention, that
Section 34 does not mean what it so obviously says, is indefensible. This is especially
true when one considers that this court has already held that Section 34 contains ‘clear,
certain and unambiguous language’ providing that ‘no other provision of the Constitution
may impair the intent, purpose and provisions’ of Section 34, including the home-rule
amendment. Pension Fund, supra, 12 O'hio-_St.zd at 107,41 0.0.2d at412, 233 N.E.2d
at 137." Rocky River 1V, 43 Ohio St.3d at 16.

{9493} Dayton argues that we should adopt the view of the dissent in Rocky River
1V, which argued that an overly broad interpretation of “general welfare” makes the
remaining parts of Section 34, as well as Section 35, Article Il of the Ohio Constitution
“mere surplusage.” id. at 28, n. 35 (Wright, dissenting). Justice Wright further argued in
his dissent in Rocky River [V that the drafters of Sectio'n 34 intendéd to limit the General
Assembly épecifically to “wages, hours, and sanitary conditions in industry.” Id.

{§50} This is the view recently taken in Lima v. State.  Ohio App.3d
2007-Chio-6419, _ NE.2d _ . In Lima, the Third District Court of Appeals
concluded after a lengthy analysis, that:

{451} “R.C. 9.481 was not validly enacted pursuant to Article 11, Section 34 of the
Ohio Constitution, because Section 34's language, legislative history, and case law
support finding that laws providing for the "general welfare of all employes" [sic] must
have, at minimum, some nexus between their legislative end and the working

environmeni.” 2007-Ohio-6419, at ] 88.
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: {1[52} The Third District used: four methods of interpretation in. reaching this
conelusion: (1) the common definition of “employee”; (2) “noscitur a sociis,” which
instructs courts to determine the meaning of statutory phrases by their immediately
surrounding words; (3) the “Iegis[ative. history” of Section 34; and (4) case law
interpreting Section 34.

{953} The Third District conceded that “general welfare” is a broad term, but
observed that the language in Section 34 is limited by its subject matter. The Third
District thus framed the issue as follows: : P T

{954} “The general-welfare clause's plain language requires that the General
Assembly enact laws providing for the general welfare ‘of all employes.’ [sic] Lima's
assignment of error, thus, raises the issue of whether the term ‘employes’ [sic] in
Section 34 means employees acting within the scope of their employment (i.e. within the
working environment) or whether ‘employes’ [sic] refers to the status of being an
employee, which transcends any particular locus. In other words, does the term
‘employes’ [sic] refer to the status of being an. employee 24 hours per day, which
attaches at hiring and sheds at firing ("employee’ in its broadest sense), or does the term
have a more limited rneanring, which is intricately tied to a particular locus; here, the
work environment? If the later interpretation is correct, the plain language would support
finding that laws passed pursuant to Section 34 's general-welfare clause must address
issues related to the employees’ working environment as Lima argues. If the former
interpretation is correct, then the plain language would support finding that laws passed
pursuant to Section 34 can address issues beyond the employees’ workihg environment

as the state argues.” Id. at ] 28.



{9155} Afier reviewing some common definitions of “employee,” the Third District
concluded that the definitions did not resolve the scope of the term as used in Section
34. The Third District then focused on “noscifur 2 sociis,” and concluded that because
the first and second clauses of Section 34 deal with working terms and conditions
“within® the employment environment, the Generali Assembly would be limited to
enacting laws that affect employees' "work environment conditions.” Id. at § 35.

{456} Finally, the Third District reviewed historical circumstances in the early
1900s and the content of debates that occurred during the 1912 Constitutional
Convention. Id. at {] 37-47. In this regard, the Third District again concluded that
Section 34 was intended to empower the General Assembly with legislative authority
only over labor hours, a minimum wage, and the working environment itself. Id. at { 46.

{957} As we noted, this is the view taken by the dissent in Rocky River IV. In
arguing that the legislature could not enact compulsory arbitration legislation that would
prevail over conflicting municipal law, Justice Wright's dissent in Rocky River vV
suggested that “any faitj—minded reader of the debates could only conclude that * * *
[Section 34] refers to wages, hours and sanitary conditions in industry.” Rocky River IV,
43 Ohio St.3d at 28 (Wfight, dissenting). However, this was not the view adopted by the
majority of the Ohio Supreme Court.

{158} Justice Wright also reviewed case law interpreting Section 34. Like the
Third District, Justice. Wright concluded that Section 34 is limited in scope to “the

minimum wage, hours of labor, or safety conditions.” Id. at 35. Compare Lima, 2007-

*The Third District further concluded that the words within the “general welfare
clause” itself (*health, safety, and comfort”) also relate to "work environment”
conditions.” Id. at §f 35.
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Ohio-6419, at § 54 (stating that "Section 34 general welfare case law is limited to
employee economic welfare.”) Again, this was not the view expressed by the majority
opinion in Rocky River IV, and we are bound by that decision until it is reversed or
overruled. See, e.g., Natl. City Bank v. Rhoades, 150 Chio App.3d 75, 84, 2002-Ohio-
6083, 779 N.E.2d 799, at ] 31; Louis A. Green, P.S. v. State Bd. of Registration for
Professional Engineers and Surveyors, Greene App. No. 2006-Ohio-1581, at ] 20; and
State v. Davis, Clark App. No. 2006 CA 69, 2007-Ohio-1030, at [ 43 (all referring to the
binding effect of Ohio Supreme Court decisions).

{4591 Furthermore, we find a logical inconsistency in the Third District's
classification of the issues. In Lima, the Third District focused on whether "employee”
refers to a status that attaches at hiring and sheds at firing (the State of Ohio’s position
in Lima), or whether “employee” is tied to a particulér locus — the working environment
{the City of Lima’s position). The Third District concluded that in the first situation,
Section 34's “plain language” would "support finding that laws passed pursuant to
Section 34 can address issues beyond the employees’ working environment.” Lima,
2007-Ohio-6419, at §] 28. However, the Third District also stated that in the second
situation, Section 34's “plain language” would “support finding that laws passed pursuant
to Section 34's general-welfare clause must address issues related to the employees’
working environment.” Id.

{4603 We find it difficuli to understand how statutory language can be described
as “plain” if it can be read to support each of two contrary positions. Moreover, if
language is plain, it must be applied as written. See, e.g., State v. Tuomala, 104 Ohio

St.3d 93, 96, 2004-Ohio-6239, 818 N.E.2d 272, atq11-12, and In re Blue Flame Energy
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Corp., 171 Ohio App.3d 514, 536, 2006-Ohio-6892, 871 N.E.2d 1227, at 43. As we
have already stressed, the Ohio Supreme Court concluded in Rocky River IV that the
language in Section 34 is unambiguous and may not be impaired by the Home Rule
Amendment. Rocky River IV, 43 Ohio §t.3d at 16.

{661} In 1999, the Ohio Supreme Court again rejected attempts to restrict
Section 34, stressing that Section 34 has repeatedly been interpreted as a "broad grant
of authority to the General Assembly, not as a Iin;nitation on its power to enact
legislation.” Am. Assn. Of Univ. Professors, Central State Univ. Chapter v. Central
State Univ., 87 Ohio St.3d 55, 61, 1999-Chic-248, 717 N.E.2d 286. In Ceniral State
Univ., the American Association of University Professors (AAUP) alleged 1ha; the
General Assembly had violated Section 34 by enacting legislation that burdened state
employees.. The burden consisted of an increase in the employees’ instructional
workloads. The Chio Supreme Court rejected the contention that Sectidn 34 restricts
the legislature solely to the enactment of laws benefitting employees, rather than
burdening employees as well. 87 Chio S5t.3d at 80. In this regard, the court noted that:

962} “The General Assembly routinely enacts legistation that serves precisely
the purpose AAUP would have us declare impermissible. R.C. 3318.22, for instance,
allows rules imposing continuing education requirements upon teachers; R.C. 109.801
requires police officers to undergo annual firearm training; public employees are limited
by R.C. 102.03 in gifts they may receive; and classified employees are limited in their
solicitations of political contributions under R.C. 124.57. Furthermore, employees of
Head Siart agencies and out-of-home child care employees must submit to criminal

record checks {R.C. 3301.32 and 2151.86); teachers and other school employses may
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be required to undergo physical examinations in certain instances at the discretion of
school physicians (R.C. 3313.71); an employee who contracts AIDS from a fellow
employee has no cause of action in negligence against his employer (R.C. 3701.249};
and board of health employees dealing with solid and infectious waste are required to
complete certain training and certification programs (R.C. 3734.02).

{963} “These statutes provide cnly a few examples of laws burdening employees
based upon legisiative decisions to regulate the employment sector in the public
interest. None of these statutes was enacted to benefit employees, but there can be no
question that they constitute important legislation that the General Assembly has the
constitutional authority {o enact.” 87 Ohio St.3d at 61.

{64} Some of the statutes mentioned by the Ohio Supreme Court bear no more
“nexus” to the conditions of the “work environment” than the residency provisions in R.C.
9.481. Lima, 2007-Ohio-6419, aty| 18. Forexample, R.C. 102.03 places restrictions on

the outside employment of various public employees for as long as twenty-four months

—after they leave public service—Likewise, granting-immunity to-employers fornegligent —

transmission of the AIDS virus by fellow employees does not bear a significant nexus to
the work environment itself. Nonetheless, the legislature’'s power to routinely enact
these measures under Section 34 has been upheld. Ceniral State Univ., 87 Ohio St.3d
at 61. The fact that the legislative ends do not bear a “nexus” to the conditions of the
working environment does not mean that the legislature’s goals in enacting these
statutes are irrelevant. However, contrary to the Third District’s conclusion, this does
mean that Section 34 is not limited solely to legisiation that bears a nexus to the

conditions of the working environment as opposed to the status of being an "employee”



—which attaches at hiring and sheds at firing. Lima, 2007-Ohio-6419, at 7 28.

{565} In a recent decision, the Ninth District Court of Appeals empioyed a
different analysis in assessing the constitutionality of R.C. 9.481. The issue before the
Ninth District Court of Appeals was the same — whether the General Assembly acted
within the authority granted by Section 34, Article 1l of the Ohio Constitqtion. See State
v, Akron, Summit App. No. 81506, 2008-Ohio-38, at {1 8. In Akron, the Ninth District
Court of Appeals agreed that Rocky River {V had taken an expansive view of the
General Assembly's power under Section 34, Id. at{[15-18. However, the Ninth Disfrict
Court of Appeals concluded that the phrase "general welfare” in Section 34 is not
without limits. 1d. at §j 18.

{966} The Ninth District Court of Appeals stressed that while the term “general
welfare” appears to be all-encompassing, it “cannot reasonably encompass everything
that arguably benefits some employees.” Id. Instead, some boundaries must exist. To
decide the boundaries, the Ninth District Court of Appeals looked to the "common
welfare” clause of the preamble to the Ohio Constitution. In this regard, the Ninth
District Court of Appeals cbserved that.

{467} "While Article Il [,] Section 34 explicitly authorizes legislation for the
general welfare of employees, legislation adopted under it must also either secure the
blessings of freedom to citizens of Chio or further the ‘general welfare’ of the state. ‘All
government power derives from the people, but these grants of power are limited.” ™ * *
The scope of the power granted Ohio by its citizens is found in the preamble of the Ohio
Constitution:

{968} “ ‘We, the people of the State of Ohio, grateful to Almighty Ged for our
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freedom, to secure its blessings and promote our-common welfare, do establish this
Constitution.” " Id, at ] 19 (citations omitted).

{469} Based on the preamble, the Ninth District Court of Appeals concluded that
Ohio’s Constitution only authorizes laws securing freedom for citizens or furthering their
common welfare, and that all laws are subject to this limitation. |d. The Ninth District
Court of Appeals also found no barrier to this line of thought in the Ohio Supreme
Court's previous decisions. In this regard, the Ninth District Court of Appeals noted that:

{470} "In interpreting the General Assembly's broad authority under Article 1l
Section 34, the Ohio Supreme Court has recognized the societal notion of ‘common
welfare.! Although the Court has not explicitly articulated a limitation on the General
Assembly's authority under Article Il Section 34 to enact legisiation for the ‘general
welfare’ of employees, it has been unnecessary for it to do so in the prior cases before
it" Id. at20.

{971} Consistent with the "common welfare” limitation, the Ninth District Court of
Appeals distinguished Rocky River IV, Pension Fund, and Central State Univ. because
those cases involved comprehensive legislation addressing significant social issues
impacting the public at large. Id. at f] 21-24. In contrast, the Ninth District Court of
Appeals concluded that R.C. 9.481 did not affect common welfare. 'fhe Ninth District
Court of Appeals concluded that ihe “sole purpose” of R.C. 8.481:

{972} “is to invalidate employee residency requirements by political subdivisions.
This legislation does not address any significant social issues impacting the public at
large; it is not part of a comprehensive legislative scheme, but deals with a single issue;

and it applies to a relatively small segment of the population (those who are employed



by political subdivisions, are subject to residency requirements, and would choose 1o live
elsewhere if allowed to do so).

{473} " ** unlike any of the legislation that the Supreme Court has determined
fails within the scope of Article Il [,] Section 34 as providing for the general weifare of
employees, Section 9.48.1 does not pertairi to the protection or regulation of any
existing right or obligation of the affected employees. Instead, it is an attempt to
circumvent municipal home rule authority and reinstate a ‘right’ that the employees
voluntarily surrendered when they accepted government employment.” Id. at ] 24-25
(bracketed material added).

{474} We note that a preamble is “ ‘the introductory part of a statute, ordinance,
of reguiation that states the reasons and intent of the law or regulafion or is used for
other explanatory purposes.’” Christy v. Summit Cly. Bd. of Elections , 77 Ohio St.3d
35, 39, n.1, 19986-Ohio-357, 871 N.E.2d 1, citng Webster's Third New World
International Dictionary (1986) 1783. The view of the Ninth District Court of Appeals on
the effect of the preamble is supported by Paimer v. Tingle (1886), 55 Ohio St. 423, 45
N.E. 313. In Palmer, the Ohio Supreme Court indicated that the preambie of Ohio's
Constitution limits the powers of the General Assembly. Specifically, the court stated
that:

{75} “It is worthy of notice that the constitution is established to secure the
blessings of freedom, and to promote the common weifare. As the constitution must be
regarded as consistent with itself throughout, it must be presumed that the laws to be
passed by the general assembly under the powers conferred by that instrument are to

be such as shall secure the blessings of freedom, and promote our common welfare.”
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55 Ohio St. at 440,

{476} Rocky River iV did not consider any limitations imposed on Section 34 by
the concept of “common welfare” — presumably because the Ohio Supreme Court did
not need to do so.- As the Ninth District Court of Appeals noted, the statute involved in
Rocky River {V was part of comprehensive legislation encompassing an entire chapter
of the Ohio Revised Code. Akron, 2008-Ohio-38, atf[21. See, also, Rocky River 1V, 49
Ohio St.3d at 41 (noting that the statutory section invoived in the case was part of the
Ohio Public.Employees Collective Bargaining Act, R.C. Chapter 4117). The idea of
legislating for “‘common weifare” also appears in Cenfral State Univ., as the court
focused on the fact that statutes previously upheld as valid had been “based upon
legislative decisions to regulate the employment sector in the public interest.”- 87 Ohio
St.3d at 61 (emphasis added).

977} Nevertheless, we are not persuaded that the grant of authority to the
General Assembly, in Section 34, Article I of the Ohio Constitution, to pass laws
providing for the general welfare of all employees, is subjectto a limitation based in the
p_reamble to the Ohio Constitution. The last clause of Section 34, Article Il unequivocally-
declares that: “and no other provision of the constitution shall impair or limit this power.”
The declaration includes the preamble to the Ohio Constitution as well as the Home
Rule amendment. The effect is to render the grant of legislative power contained in
Section 34, Aricle || plenary; no limitations to that power external to the language
therein may be imposed.

{478} In short, Section 34, Article )| of the Ohio Constitution gives the General

Assembly the power to provide that employees of political subdivisions of the State shall
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be free to reside wherever they choose, since that is a provision providing for their

general welfare.  Dayton’s First Assignment of Error is overruled.

T

{979) Dayton's Second Assignment of Etror is as follows:

{980} “THE TRIAL COURT ERRED IN FINDING THAT R.C. 8.481 SATISFIES
THE THREE PART TEST ESTABLISHED {N CITY OF CANTON V. STATE GF OHIO
AND PREEMPTS THE REQUIREMENT SET FORTH IN THE CITY’S CHARTER THAT
ALL CITY EMPLOYEES MUST RESIDE WITHIN THE CITY LIMITS."

{181} Under this assignment of error, Dayton contends that its residency rule is a
matter of local self-government and that the trial court erred in finding that R.C. 9.481 is
a general law that takes precedence over Dayton's city charter. In response, the State
and |AFF #1386 contend that R.C. 9.481 regulates matters of statewide concern and is a
general law superseding Dayton's home rule powers. In this regard, the State also
claims that R.C. 9.481 has extra-territorial effects because it addresses the labor
relationship between public sector employers and employees and because society is no
longer concentrated in insular, local communities. -

{482} In view of our disposition of Daylon’s First Assignment of Error, this
assignment of error has become moot. R.C. 9.481 prevails over Dayton's city charter by
reason of Section 34, Article Il of the Ohio Constitution; it is not necessary to establish
that it is a general law for it to prevail.

{483} Dayton’s Second Assignment of Error is overruled as moot.
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{484} Dayton’s Third Assignment of Error.is as follows:

{985} “THE TRIAL COURT ERRED IN FAILING TO FIND THAT R.C. 8.4811S
AN IMPERMISSIBLE ATTEMPT BY THE LEGISLATURE TO INTERPRET THE
CONSTITUTION AND CREATE A RIGHT AT VARIANCE WITH BOTH THE UNITED
STATE AND OHIO SUPREME COURTS.”

{986} Under this assignment of error, Dayton contends that the legislature
impermissibly interfered with the role of the judiciary by enacting legislation that
interprets Article |, Section | of the Ohio Constitution in a way that is inconsistent with
existing judicial decisions. The State responds by noting that Daylon falled to raise a
“separation of powers” argument in its complaint. Citing Johns v. Univ. of Cincinnati
Med. Assn., inc., 101 Ohio St.3d 234, 2004-Ohio-824, 804 N.E.2d 19, the State also
points out that the General Assembly may pass any law that is not constitutionally
forbidden.

{987} Inthis regard, we agree with the State. In Johns, the Ohio Supreme Court
stated that “ ‘the state Constitution is primarily a limitation on legislative power of the
General Assembly; therefore, the General Assembly may pass any law unless it is
specifically prohibited by the state or federal Constitutions.” ” Id. at § 35 {citations
omitted). If a particular law conflicts with existing case law, that is a matter for the couris
to resolve. Consistent with this principle, the Ohio Supreme Court has declared
legislation invalid or unconstitutional on numerous occasions. The General Assembly
has also exercised the option of enacting legislaticn to supersede decisions with which it

disagrees. A classic example of this interplay is the uninsured/underinsured motorists
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statute, which has long been a battleground between the legislature-and courts. See
R.C. 3937.18 and its uncodified law, indicating an intention to supersede various Ohio
Suprerme Court decisions, including Scott-Ponizer v. Liberty Mut. Fire Ins. Co., 85 Ohio
St.3d 660, 1999-Ohip-292, 710 N.E.2d 1116, and Savoie v. Grange Mut. Ins. Co.
(1993), 67 Ohio St.3d 500, 620 N.E.2d 809.

{488} Daylon points to no federal or state constitutional provisions that
specifically prohibit enactment of R.C. 9.481. As a result, the General Assembly was
-not precluded from enacting the statute.

{9893 Dayton’s Third Assignment of Error is overruled.

\

{990} - Dayton's Fourth Assignment of Error is as follows:

{191} "THE TRIAL COURT ERRED IN FINDING THAT R.C. 9.481 DOES NOT
VIOLATE SECTION 26, ARTICLE It OF THE OHIO CONSTITUTION.”

{192} Dayton contends under this assignment of error that the trial court erred in
failing to find that R.C. 9.481 viclates the Uniformity Clause of the Ohio Constitution. In
this regard, Dayton argues that R.C. 9.481 is unconstitutional because it.creates
arbitrary dislinctions between fulltime and part-time municipal employees. As we
mentioned, R.C. 8.481(B)}(1) provides that political subdivisions may not require
employees to reside in any specific area of the state as a condition of employment.
However, certain individuals, defined as either volunteers or persons with less than full-
time employment, may be subjected to residency requirements.

{993} Section 26, Article Il of the Ohio Constitution states that:
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{494} “All laws, of a general nature, shall have a uniform operation throughout
the State; nor, shall any act, except such as relates to public schools, be passed, to take
effect upon the approval of any other autherity than the General Assembly, except, as
otherwise provided in this constitution.” |

{795} A two-part test is applied to assess constitutionality under the Uniformity
Clause: “(1) wﬁether the statute is a law of a general or special nature, and (2)
whether the statute operates uniformly throughout the state.” Desenco, Inc. v: Akron, 84
Ohio St.3d 535, 541, 1989-0hio-368, 706 N.E.2d 323 (citations omitted). -

{996} The first part of the test refers to subject matter, not geographical
application. 84 Ohio St.3d at 542. In deciding if a given subject matter is general or
special, the Ohic Supreme Court has said that a matter is of a general nature “if the
subject does or may exist in, and affect the people of, every county, in the state.” Id.
“On the contrary, if the subject cannot exist in, or affect the people of every county, it is
local or special.” |d. Based on this standard, which differs from the more complex
criteria used to decide if laws are “general” for purposes of the Home Rule Amendment,
we conclude that the subject matter of R.C. 9.481 is general because the subject of the
statute (residency) does or may exist in and affect the people of every county in the
state.

{9971 In Aﬁstintown Twp. Bd. of Trustees v. Tracy, 76 Ohio St.3d 353, 356,
1998-Ohio-74, 667 N.E.2d 1174, the Chio Supreme Court stressed that “uniform
operation throughout the State” means “universal operation as to territory, it takes in the
whole state. And, as to persons and things, it means universal operation as to all

persons and things in the same condition or category. When a law is available in every
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part of the state as to all persons and things in the same condition or category, it is of
uniform operation throughout the state.”

{998} Again, under this definition, we conclude that R.C. 2.481 does not violate
the Uniformity Clause. Although R.C. 9.481 distinguishes among “full-time” employees,
“part-time” employees, and “volunteers,” the law is available in every part of Chio to all
individuails occupying the same position or category. In other words, all part-time
employees or volunteers in every municipality in Ohio t;nay be subjected to a residency
requirement, while full-time employees may live where they choose.

{999; Dayton contends that these classifications violate the Uniformity Clause
because they are arbitrary. However, the Ohio Supreme Court has rejected the idea
that arbitrary classifications viclate the Uniformity Clause. Austintown, 76 Ohio 5t.3d at
358. In Austintown, the court stressed that:

{9100} “arbitrary classifications violate the Uniformity Clause only where those
classificaiions are contained in a statute first deemed to be special or local as opposed
to generat. * * ¥

{91101} “Further, acceptance of the contention that the Uniformity Clause bars all
legislativéiy created classifications deemed 'by the judiciary to be arbitrary would
improperly and unnecessarily expand the scope of that constitutional provision.
Traditionally, and more appropriately, it is equal protection analysis, rather than
Uniformity Clause analysis, which mandates inquiry into whether legistatively created
classifications of similarly situated persons bear a rational relationship to legitimate
governmental purposes.” Id. at 358-59.

{9102} Based on the Ohio Supreme Court’s instruction in Austintown, we will not
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consider whether the classifications in R.C, 9.481 are arbitrary. We also note thal
Dayton failed to challenge R.C. 9.481 on equal protection grounds.

{9103} In light of the above discussion, we conclude that R.C. 9.481 does not
violate the Uniformity Clause. Accordingly, Dayton’s Fourth Assignment of Error is

overruled.

Vi
{9104} All of Dayton's assignmenis of error having been overruled, the judgment

of the trial court is Affirmed.

.............

DONOVAN, J., concurs.

GRADY, J., dissenting:

{41053 The question presented in this appeal is whether the residency
requirement in the Charter of the City of Dayton survives the prohibition against such
regulations in R.C. 8.481. That question presents two issues of law. ‘The first issue is
whether the City's residency requirement is entitied to the protection of the Home Rule
Amendment, Section 3, Article XVIli of the Ohio Constitution. If that protection applies,
then the second issue for determination is whether R.C. 9.481 was enacted pursuantto
the authority conferred on the General Assembly by Section 34, Article I, which trumps
the protections afforded tocal legislation by the Home Rule Amendment.

{9106} Section 3, Article XVIil provides:

{9107} "Municipalities shall have authority to exercise all powers of local self-
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government and to adopt and enforce within their limits such local police, sanitary and
other similar regulations, as are not in conflict with:general laws.” -
- {4108} In City of Canton v. State of Ohio (2002), 95 Ohio St.3d 149, the Supreme

Court held:

{91109} 15 constitute a general law for purposes of home-rule analysis, a statute
must (1) be part of a statewide and comprehensive legislative enactment, (2) apply to all
parts of the state alike and operate uniformly throughouit the state, (3) set forth police,
sanitary, or similar regulations, rather than purport only to grant or limit legislative pbwer
ofa muﬁicipal corporation to set forth police, sanitary, or similar regulations, and (4}
prescribe a rule of conduct upon citizens generally.” /d., Syllabus by the Court.

{4110} R.C. 9.481 fails the tests for a general law in several ways, but most
clearly because it does not “set forth police, sanitary, or similar regulations, (but)
purport(s) only to grant or limit legislative power of a municipal corporation to set forth
police, sanitary, or similar regulations.” By its terms, R.C. 9.481 is wholly and
exclusively prohibitory. Therefore, R.C. 9.481 is not a general law for purpose of
Section 3, Articie XVII that nullifies the residency regquirement in the Charter of the City
of Dayton.

{9111} Even if R.C. 9.481 were found to satisfy the test for a “general faw,” it
would not prevail over the conflicting provisions of Dayton's residency requirement for its
employees, because the City's residency requirement is an exercise of its proprietary
authority which is protected by Section 3, Article XVIII, from the State's exercise of its
police power, absent some other prohibition.

{9112} The general laws of the State to which Section 3, Article XVill refers "are
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obviously such as refer to police, sanitary, and other similar regulations which apply
uniformly throughout the State.” Fitzgeraid v. City of Cleveland (1913}, 88 Ohio 5.338;
359. They are expressions of “that inherent goyereignty which it is the right and duty of
the government or its agents to exercise whenever public policy in a broad sense‘
demands, for the benefit of society at large, regulations to guard its morals, safety,
health, order, or to insure in any respect such economic conditions as an advancing
~ civilization of a highly complex character requires.” Miami County v. City of Dayton
(1915), 92 Ohio St. 217, 223-224.

{9113} Municipalities may likewise exercise the police power. E.G., Stafe ex rel.
Tomino v. Brown (1989), 47 Chio St.3d 119. However, the grant to municipalities of “all
power of local self-government” in Section 3, Article XVill is broader than the authority to
exercise the police power. Therefore, not all local legislation is necessarily an exercise
of a municipality's police power. Further, it is only those enactments of “local police,
sanitary and similar regulations” which are subject to the superseding provisions of the
Home Rule Amendment when they conflict with a general law. State ex rel. Canada v.
Phiilips (1958), 168 Ohio St. 191.

{9114} The police power is a governmental power, the power to prescribe rules
regulating the conduct of the public generally in order to provide for the common welfare
of the governed. Stafe v. Martin (1958), 168 Ohio St. 37. As applied to business
activities, it is the power to regulate them as opposed to the power to engage in them.
State of Ohio v. Helvering (1934}, 292 U.8. 360, 54 5.Ct. 725, 78 L.Ed. 1307. When
engaged in a business activity, a municipal corporation acts as a proprietor, not a

governmental entity performing a regulatory function.
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{§1115} Notwithstanding the fact that it is a municipality, and the fact that the City
of Daylon's residency requirement regulates who may be its eniployees, that
determination is an exercise of the City of Dayton’s proprietary authority, not an exercise
of its police powers. The City's exercises of its authority as a proprietor are protected by
the Home Rule Amendment from interference by General Assembly through an exercise
of the sfate's police powers, except to the extent that the City's exercise of its proprietary
authority violates some other constitutional prohibition, such as the Equal Protection
Clause, which the General Assembly may use its police powers to enforce. No such
violation is argued. Therefore, .regardless of any conflict with R.C. 8.481, that section,
being an exercise of the police power, does not supersede the City’s residency
requirement pursuant to Section 3, Article XVIil, because the residency requirement is
an exercise of the City's authority to act for its own proprietary purposes. The action the
City took in adopting its residency requirement for employees is no different in kind and
character than deciding from whom it will purchase its supplies, which is plainly 2 matter
protected from state intrusion by the Home Rule Amendment.

{9116} Even if R.C. 9.481 fails as a general law for purposes of home rule
analysis, it nevertheless prevails over the protections the Home Rule Amendment
provides if the General Assembly passed R.C. 9.481 pursuant to the authority conferred
on it by Section 34, Article 1l. That section states:

{9117} “Laws may be passed fixing and regulating the hours of labor, establishing
a minimum wage, and providing for the comfort, health, safety and general welfare of all
employees; and no other provisions of the constitution shall impair'or limit this power.”

{9118} The first thing to understand about Section 34, Article Il, is that, as a grant
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of authority to the General Assembly, it is redundant. Section 1, Article 1| of the Ohio
Constitution provides: “The legislative power of the state shall be vested in a General
Assembly. . ." That grant of authority was originally provided by Article |, Section 1 of
the 1802 Ohio Constitution. Swisher, Ohio Constitution Handbook (1990), Editor's
Comment, p. 209. The "legislative power” conferred on the General Assembly includes
an inherent power to prescribe regulations that promote the education, heaith, safety,
peace, morals, and general welfare of the communitg}, which is exe‘rcised under the
rubric “police power.” State v, Stouffer (1871}, 28 Ohio App. 2d 229. The (General
Assembly's exercise of the police power is not plenary, but is subservient to other
provisions of the Ohio Constitution. French v. Dwiggins (1984), 9 Ohio St.3d 32.

{9119} The police power conferred on the General Assembly by Section 1, Article
Il is fully sufficient to authorize any legislation comprehended by Section 34, Article IL.
However, because of apprehensions that other provisions of the Constitution might
impair the General Assembly's exercise of its Section 1, Arlicle || powers for that
purpose, Section 34, Arlicle Il was adopted. Steinglass and Scarselli® explain.-

{9120} "The adoption of Article I, section 34 was one of the major achievements
of the Progressive movement at the 1812 convention. In 1912 shortly after the
Constitutional Convention convened buf long before it completed its work, the Ohio
Supreme Court in Stals, ex rel. Yaple v. Creamer (1912)* upheld the constitutionality of

Ohio’s first workers’ compensation laws, However, the statute was voluntary, and the

*Steven H. Steinglass and Gino J. Scarselii, “The Ohio State Constitution, A
Reference Guide,” Pralger Publishers (2004), atp. 152.

“Yaple v. Creamer, (1912), 85 Ohic St. 349,
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court suggested that coercive legislation would violate the Ohio Constitution (ibid.; see
also Tayilor v. Academy iron & Metal Co. 1988: 151).° Section 34 insulated a mandatory
program of workers' compensation from constitutional attack by providing ‘a broad grant
of authority to the legislature to provide for the welfare of all working persons’ (Rocky
River v. State Employment Relations Board, 1988): 13-14)° and by ‘empower]ing] the
General Assembly to regulate the employment relationship without running afoul of the
now-cbsolete judicial doctrine of ‘economic substantive due process’ (Brady v. Safely-
Kleen Corp.; 1991: 639).

{9121} Section 34 accomplished the latter purpose by containing a statement,
identical to the one in section 33, that ‘no other provision of the constitution shall impair
or limit this power.' This provision insulated the program from clairns that legislation
enacted under its authority viclated other provisions of the Ohio Constitution.”

{4122} The history and origin of Section 34, Ariicle |l are germane to its coverage.
An Editor's Note to the discussion of Section 34, Article |l in Baldwin’s Ohic Revised
Code Annctated states that it was among “[t]he key reforms advocated by organized
labor in the late nineteenth and early twentieth centuries (that) included a living wage,
decent working conditions, -and job security.” Those matters concern the working
environment. Since its adoption, judicial approval of legislation enacted pursuant to
Section 34, Asticle || has been confined o matters that involve such conditions of

employment. See: Rocky River v. State Employment Relations Board (1989}, 43 Ohio

STaylor v. Academy lron & Metal Co. (1988), 36 Chio St.3d 149.
SRocky River v. State Employment Relations Board, (1989), 43 Chio St.3d
'Brady v. Safety-Kieen Corp. (1991), 59 Ohio St.3d 705.
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§t.3d 1, 35 (Holmes, J., dissenting).

{9123} The trial court in the present case departed from that standard, reasoning
that the “general welfare of all employees” clause in Section 34, Article il authorized
enactment of R.C. 9.481, prohibiting fimitations on the place of residence of municipal
employees. The trial court erred when it so held, because application of a general
provision to facts beyond the range of those in special provisions to which it is attached
lets the tail wag the dog, and risks extending a general provision to matters beyond the
intention of those who adopted it. Determination of that intention is the goal of the
canon of interpretation nosciture a sociis: to interpret a general term to be similar to
more specific terms in a series. Applying that principle, and consistent with its reference
specifically to laws “establishing 2 minimum wage, and providing for the comfort, health,
{(and} safety” of all employees, the “general welfare” clause of Section 34, Arficle ||
authorizes only legislation regulating conditions of employment within the working
environment.

{7124} R.C. 9.481 goes beyond those limits by prohibiting municipal legislation
~ that places limits on where employees of the municipality may reside. Such regulations
apply to conditions for employment, not to conditions of employment, which are those
that pertain to the working environment. Therefore, R.C. 9.481 was not validly enacted
pursuant to Section 34, Article il, and its superseding provision does not trump the
protections the Home Rule Amendment affords to Dayton's residency requirement.
Instead, and necessarily, R.C. 9.481 was enacted pursuant o the authority conferred on
the General Assembly by Section 1, Article |, and to that extent is subject to Section 3,

Article XVIl|, the Home Rule Amendment.
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{9125} 1 would hold that the City of Dayton’s residency requirement for its
employees, not being a “local police, sanitary or similar regulation,” is not subject to the
superseding provisions applicable to conflicts with general laws in Section 3, Article
XV, and that R.C. 9.481 cannot supersede the Dayton residency requirement because
that section, being only prohibitory, is not a general law given preference over local
enactments by Section 3, Article XVIll. Further, because R.C. 9.481 exceeds the
authority conferred on the General Assembly by Section 34, Article I, the superseding
provisions of Section 34, Article I cannot apply to deny the City of Dayton's residency
requirement for its employees the protections it is afforded by Section 3, Article XVIII,
the Home Rule Améndment. | would reverse the declaratory judgment the trial court
granted for those reasons, and remand the case to the common pleas court to enter a

declaratory judgment consistent with those reasons.
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