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JURISDICTIONAL STATEMENT

This case presents three critical issues for the future of commercial regulation in Ohio:

(1) whether the state can find a violation of law without an appropriate hearing; (2) whether a

settlement agreement signed by the Attorney General agreeing that a violation has not been

adjudicated can be considered a "finding" of liability; and (3) whether a county enacting,

interpreting, and applying a rule excluding a contractor from public contracts for un-adjudicated .

prevailing wage determinations is unconstitutional or an abuse of discretion.

The Franklin County Board of Commissioners (the "Commissioners") passed Quality

Contracting Standards ("the Standards") which guide their determination whether a contractor is

responsible. Many public authorities across Ohio have adopted similar or identical provisions.

In this case, the Commissioners evaluated The Painting Company was "found by the state" to

have violated prevailing wage laws administered by the Department of Commerce. The

constitutional issue arose in this case when the Commissioners developed an ad hoc rule for

interpreting whether the state had "found" a violation. The rule violates this Court's precedent

and undermines the due process rights of all contractors by counting un-adjudicated allegations

as per se violations. By upholding the County's theory that un-adjudicated "determinations" of

inadvertent underpayments are findings of violations, the Court of Appeals found that the state

can find violations of prevailing wage law without providing a meaningful hearing or the right to

an appeal.

The decision below threatens many contractors with exclusion from public projects,

effectively debarring them for up to ten years based on un-adjudicated allegations of violations

rather than adjudicated findings. Other public authorities applying similar or identical standards

may consider un-adjudicated allegations to be violations "found by the state" unless this Court
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protects the due process rights of contractors. In addition to the Associated Builders and

Contractors, several other prominent contracting and labor organizations, including the

Construction Trades Council, the Associated General Contractors of Ohio, and MCA-NOW,

NECA filed amicus briefs with the Court of Appeals, underscoring the broad significance of and

public interest in this case.

Public contracting in Ohio comprises hundreds of millions of dollars in annual awards.

The Ohio legislature and this Court have recognized the important public policy favoring fair and

open competition for these contracts, which ensures "the best work at the lowest possible price

while guarding against favoritism and fraud." Cedar Bay Constr., Inc. v. Fremont ( 1990), 50

Ohio St.3d 19, 21, 552 N.E.2d 202, 204-205; see also Cementech, Inc. v. City of Fatrdawn, 109

Ohio St.3d 475, 2006-Ohio-2991 at ¶ 9. Any ruling which threatens competition in contracting,

as this one does, is therefore of great importance to the public.

Also at stake is the important constitutional question of the process due when a contractor

is deprived of its liberty interest in its professional reputation. The U.S. and Ohio constitutions

protect contractors from government accusations that impugn their honesty or integrity without

due process and causing their bids to be rejected. Here, Appellant was denied a profitable, high-

profile stadium contract based solely upon un-adjudicated, preliminary, investigative

"determinations" of prevailing wage violation allegations. One Franklin County Commissioner

has publicly defended the Commissioners' actions on the project in a newspaper editorial, stating

that a similarly rejected contractor lacked integrity and may have criminally misrepresented

being eligible for the contract based on the same rule at issue on this case based on. Contractors

should not be left without guidance as to whether the state has found violations or not. The

contractor's professional reputation, a valuable and protected liberty interest, is in peril.

2



This case will also have a statewide impact on settlements with the State. Under the

Court of Appeals decision, the Ohio Attorney General can enter into a settlement agreement to

resolve disputed and unsupported allegations of prevailing wage violations only to have the

settlement deemed to be a finding of a violation against the contractor. This undermines the

integrity of the Attorney General's authority to bind the state in settlements. Contractors and

their counsel are left second-guessing the Attorney General's ability to definitively settle

administrative cases.

The Court of Appeals decision has a devastating impact on contractors' protected liberty

interest. The Department of Commerce, Labor and Worker Safety Division is keeping a list of

the contractors that it has determined, without hearings, have violated the law. This amounts to a

government grey list, which public authorities are actively using to reject bids. Greylisted

contractors have no right to appeal un-adjudicated determinations. Yet the determinations

malign their reputations, brand them as law-breakers, cost them contracts, and diminish the value

of their business. This is a constitutional issue of vital importance.

If, as the Court of Appeals held, an un-adjudicated determination of underpayment

constitutes a finding of a violation, then this Court was wrong when it decided that a

determination without adjudication was not a finding. See State ex rel. Harris v. Williams

(1985), 18 Ohio St.3d 198, 201-02, 480 N.E.2d 471. Unless this Court is prepared to abandon

that ruling and allow un-adjudicated determinations to be appealed, it must resolve the conflict

with the decision below. Action on this question is necessary to clarify the meaning of the

prevailing wage statute and to ensure that all Ohio contractors receive due process, union and

non-union alike. They are equally at peril in the future, unless this lower court precedence is

overturned and the decision in Harris is revisited.
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STATEMENT OF THE CASE AND FACTS

This case arises from the disqualification of the low bidder, The Painting Company

("TPC") on the painting scope of work for the Huntington Park Project ("the Project"). Despite

full support and recommendation by the two independent companies paid by Franklin County to

evaluate bidder responsibility, the Project Manager, Turner Construction Company and the

Owner's Representative, Nationwide Realty Investment, the Franklin County Commissioners

found TPC to be non-responsible and disqualified it from the bid consideration process. It did so

based on the county's Quality Contracting Standards. The Conunissioners concluded that: "The

Painting Company has been found by the State of Ohio to have violated the State's prevailing

wage laws more than three times in a two-year period within the past ten years; therefore, the

Painting Company is not eligible for award of this contract "(Emphasis added).

The support for this conclusion was attached to the Commissioners' finding and consisted

of un-adjudicated determinations by the Department of Commerce, Labor and Worker Safety

Division ("the Division"). As previously described by this Court in Harris, the Division

performs two distinct enforcement roles with respect to Ohio's prevailing wage law. The

Division has the power to investigate complaints and to initiate investigations itself. It also has

the power to adjudicate violations by holding formal hearings. If the Division holds a formal

hearing, it can order the contractor to pay restitution. Otherwise, it merely issues a

"determination"of violation to the contractor and any complaining party. Following an un-

adjudicated determination, the contractor has sixty days to pay the determined underpayment

amount. Either an underpaid employee or the Division can file suit to collect that amount if the

contractor chooses not to pay.
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In 2002, the Connnissioners adopted the Quality Contracting Standards resolution ("the

Standards"). Section 8.2.4.15 of the Standards requires contractors bidding on Franklin County

projects to certify that they "have not been debarred from public contracts or found by the state

(after all appeals) to have violated prevailing wage laws more than three times in a two-year

period in the last ten years." The Court of Appeals summarized the Commissioners' position:

The county has chosen to interpret Section 8.2.4.15 to include any determination
of a prevailing wage violation issued by the Department of Labor and Worker
Safety, whether those violations were cooperatively settled by a contractor and
regardless of whether any finding of intent was made.

In the past ten years, a number of prevailing wage complaints have been filed against The

Painting Company. The Division investigated each complaint, but did not formally adjudicate

any of them. Several resulted in determinations of no liability, and the rest in determinations of

underpayment due to clerical errors. The determinations of inadvertent underpayment resulted in

a lawsuit when The Painting Company did not pay the determined amount. That suit was settled

through mediation, prior to a verdict, for a fraction of the amount that the Division originally

determined. The settlement agreement contained the following clause:

It is understood and agreed by Conunerce that this release constitutes a
compromise settlement of the disputed claim or claims and that payment by The
Painting Company of the above-stated settlement is not to be construed and does
not constitute an admission of liability or wrongdoine on the part of The Painting
Company. (emphasis added)

It was signed by the Ohio Attorney General. The case was dismissed with prejudice.

The Commissioners made their final rejection of TPC's bid at their March 4, 2008

meeting. TPC and Associated Builders and Contractors of Central Ohio, a trade association,

filed a suit challenging that action. The Franklin County Common Pleas Court upheld the

Commissioners' decision, as did the Court of Appeals of Ohio, Tenth Appellate District. The

Court of Appeals found that the bidding specifications were not void for vagueness, the county
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did not reject bids based on unannounced criteria, and the specifications were not preempted by

R.C. Chapter 4115. Although due process was raised in the form of Appellants' void for

vagueness argument, the court did not address questions of procedural due process. The court

denied Appellants' requests for injunctive and declaratory relief.

ARGUMENT

Proposition of Law No. 1:

Prevailing wage determinations based on investigations without a
hearing cannot legally be considered as finding violations of law,
because such findings would contradict both statute and precedent
and deprive contractors of a liberty interest protected by the United
States and Ohio constitutions without procedural due process.

In State ex rel. Harris v. Williams (1985), 18 Ohio St.3d 198, 480 N.E.2d 471, this Court

considered the legal effect of Division determinations based on an investigation without a

hearing. In that case, a contractor sought to appeal such a determination in the Court of

Common Pleas. Id. at 198-99. The defendants moved this Court for a writ of prohibition,

arguing that the determination was merely a preliminary finding not subject to appeal. Id. at 199.

This Court agreed with the Division, distinguishing between the Division's investigatory powers

under R.C. § 4115.10 and its adjudicative powers under R.C. § 4115.13. Id at 201-02. The

Division can adjudicate complaints by holding formal hearings under R.C. § 4115.13. Id. at 202.

Decisions based on such adjudications are subject to appeal under R.C. Chapter 119. Id.

However, the determination at issue was not an adjudicated violation. Id. ("The department's

function in this case is an investigatory one . . . ."). "[A] determination after an investigation

without a hearing... is not an adjudication... and is thus not subject to appeal." Id.

Harri.s compared a determination issued without a hearing to an EEOC right to sue letter.

18 Ohio St.3d at 200-01. The Court cited federal precedent holding that due process did not give
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contractors the right to appeal such letters, which do not have a binding legal effect upon the

parties. Id., citing Georator Corp. v. EEOC (4th Cir. 1979), 592 F.2d 765. Due process is not

implicated by the EEOC's action in issuing a right to sue letter, because "[s]tanding alone, it is

lifeless, and can fix no obligation nor impose any liability on the plaintiff. It is merely

preparatory to further proceedings." Id. at 201 (quoting Georator, 592 F.2d at 768). Following

this reasoning, the Court held that "[a]lthough the [deterniination] was written in definitive

language, it is clear ... that it was intended only as an effort to induce settlement and was not

enforceable." Id.

The Court of Appeals departed sharply from Harris in its analysis of determinations. The

Commissioners treated determinations as conclusive "find[ings]" of violations of the prevailing

wage law. The Court of Appeals agreed, seizing on the "definitive language" that Harris casted

aside. It held "[T]he [Division]'s characterization of these incidents as `violations' . . . gives

clear notice of the impact [the determinations] would have on the bid process with Franklin

County." Under this decision, determinations are far from "lifeless." They impose liability on

the contractor for a violation of law. The decision below is therefore inconsistent with Harris

and R.C. Chapter 4115.

More egregious, the decision below ignores a critical issue of individual rights. It is

stipulated that the determinations caused the Commissioners to reject The Painting Company due

to a perceived lack of "Quality." When the state finds that a contractor has violated the law in

performing construction contracts, it devastates the contractor's professional reputation, making

it difficult if not impossible to win public contracts. This reputational harm is a protected liberty

interest that demands due process. "[E]very person, for an injury done him in his ... reputation,

shall have remedy by due course of law. ...." Ohio Const. Art. I § 16. A contractor's "liberty
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interest is affected when that denial [of opportunity to bid and be awarded public contracts] is

based on charges of fraud and dishonesty . . . ." Transco Securities v. Freeman (6th Cir. 1981),

639 F.2d 318, 321; U.S. Const. Am. 14. See also Lasmer Industries, Inc. v. Defense Supply

Center Columbus, Case No. 2:08-cv-0286 currently pending in the United States District Court

for the Southern District of Ohio, Opinion and Order dated June 13, 2008 (citing Transco and

finding a reputational liberty interest).

Moreover, The Painting Company had a protected property interest in its contract with

the State of Ohio releasing the "disputed" claims without an admission of liability. If the County

Commissioners were correct that the State "found" such violations either by or in spite of

entering the agreement, then the State violated The Painting Company's property interest without

due process. The county cannot properly rely on such findings.

If, as the Court of Appeals held, the Division's determinations are findings of a violation

of law, then such determinations must meet the requirements of due process. The hallmark of

due process is an appropriate opportunity to be heard. United Tel. Credit Union v. Roberts, 115

Ohio St.3d 464, 2007-Ohio-5247, ¶ 13. Because there was no hearing or right to appeal in this

case, there was no due process. Even if determinations are findings of violations, the ones at

issue are invalid and unenforceable because issued without due process. See Harris, supra, 18

Ohio St.3d at 201-02 ("[I]f the [determination] is considered an adjudication . . . , it is invalid

because it was made without a prior hearing."). It was therefore wrong for the Court of Appeals

to uphold Appellees' action relying on these unconstitutional findings. This Court should review

and reverse that decision.
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Proposition of Law No. 2:

This Court has jurisdiction over Appellants' due process argument:
the decision below addresses constitutionality; constitutional
questions are reviewed de novo; and failure to address due process
was plain error.

The Court of Appeals ruled on two challenges to the constitutionality of the

Commissioners' action. First, the argument that the rule applied is void for vagueness under the

Due Process Clause. Second, the argument that R.C. Chapter 4115 preempts the standards.

Because unconstitutionality was argued below, this Court has jurisdiction over Proposition of

Law No. 1, supra. At trial in City of Columbus v. Rogers (1975), 41 Ohio St.2d 161, 324 N.E.2d

563, a criminal defendant argued that the statute under which he was convicted violated his

rights to privacy, due process, and freedom of speech. Id. at 182. On appeal, he argued for the

first time that the statute was void for vagueness. Id. This Court found that:

Inasmuch as appellant raised the question of constitutionality of the ordinance in
the trial court, and preserved that issue both in the Court of Appeals and in this
court, we deem it appropriate to consider appellant's contention that the ordinance
is unconstitutionally void for vagueness.

Id. at 163. The same principle applies to the important procedural due process issue in this case.

Moreover, procedural due process questions are matters of law reviewed de novo by

appellate courts. Univ. Hosp., Univ. of Cincinnati College of Medicine v. State Emp. Relations

Bd. (1992), 63 Ohio St.3d 339, 587 N.E.2d 835; Whitman v. Whitman (3d. Dist. App.) 2007-

Ohio-423 1, slip copy. In Ignazio v. Clear Channel Broadcasting (2007), 113 Ohio St.3d 276,

2007-Ohio-1947, this Court reasoned that

[Defendant] also argued that [PlaintiffJ did not raise the issue of severability in
the courts below, therefore the argument is waived. But the interpretation of a
contract is a matter of law that we review de novo.

Id. at ¶ 19. Likewise, because constitutional questions are reviewed de novo, Appellants' due

process argument is reviewable by this Court.
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Finally, the Court of Appeals committed plain error when it failed to recognize that the

findings Appellees relied upon violated Appellant's right to procedural due process. A finding

of plain error is appropriate

where exceptional circumstances require its application to prevent a manifest
miscarriage of justice, and where the error complained of, if left uncorrected,
would have a material adverse effect on the character of, and public confidence
in, judicial proceedings.

Goldfuss v. Davidson (1997), 79 Ohio St.3d 116, 121, 679 N.E.2d 1099. The Court of Appeals

recognized the lack of an appeal and yet did not address the due process issue. Because this was

plain error, the Court should take jurisdiction and reverse.

Pronosition of Law No. 3:

Appellees' de facto debarment rule is preempted by R.C. Chapter
4115, a comprehensive scheme balancing the competing public
interests in prevailing wage compliance and competition for public
contracts.

The Ohio General Assembly and this Court have identified the competing public interests

served by Ohio's prevailing wage law, R.C. Chapter 4115, and Ohio's competitive bidding law,

R.C. § 307.86. The prevailing wage law is intended to preserve the integrity of collective

bargaining, JA. Croson Co. v. JA. Guy, Inc. (1998), 81 Ohio St.3d 346, 349, 691 N.E.2d 655,

while the competitive bidding law protects tax revenue by ensuring quality work for a low price

and avoiding fraud and favoritism in the award of public contracts, Cementech, Inc. v. City of

Fairlawn, 109 Ohio St.3d 475, 2006-Ohio-2991 at ¶ 9. The statewide debarment provision

strikes a careful balance between these interests. It provides debarment from public contracting

for intentional prevailing wage violations. R.C. § 4115.13(D). First offenders are debarred for

one year, and repeat offenders for three. Id. The effect is to deter contractors from attempting to

skirt the prevailing wage law, without unduly narrowing competition for public contracts.
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Franklin County's Quality Contracting Standards obliterate the General Assembly's

artful balancing rendering R.C. § 4115.13(D) all but superfluous. The Standards effectively

debar contractors for eight to ten years based on violations which may be inadvertent. Thus,

trivial miscalculations result in severe punishment and greatly diminish competition for public

contracts. The standards contravene the General Assembly's clear purpose in enacting RC. §

4115.13(D). "[T]he General Assembly, in enacting the prevailing wage law, manifested a

statewide concern for the integrity of the collective bargaining process in the building and

construction trades. Thus, the prevailing wage law preempts and supersedes any local ordinance

to the contrary." State ex rel. Evans v. Moore (1982), 69 Ohio St.2d 88, 91, 431 N.E.2d 311.

Because state law preempts Appellees' actions, this Court should take jurisdiction over this case

and reverse.

Proposition of Law No. 4:

The settlement agreements and court proceedings cannot legally be
considered as establishing a violation of law, because such a
finding would be contrary to both the language of those
agreements and the public policy favoring resolution of disputes
through mediation and settlement.

When the Attomey General signs a settlement agreement, that agreement binds the state.

TPC's settlement agreement expressly indicated that it was not an admission of liability and

could not be construed as such. It specified that TPC disputed all the state's prevailing wage

claims. The agreement required the Attorney General to release the settled claims and to dismiss

them with prejudice, waiving the ability to ever raise them again in a court of law. Upon

dismissal, the case ended with no verdict, no findings of fact, and no adjudication of the disputed

claims. Therefore, neither the settlement agreement nor the court proceedings constituted a

findings of violations by the state which the Commissioners could view as meeting the standards.
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Proposition of Law No. 5:

Because the state has not "found" that TPC violated the prevailing
wage law within the last ten years, Appellees abused their
discretion because either the Standards are void for vagueness or
the Conunissioners' interpretation constituted an unannounced bid
criterion.

As discussed supra, neither the Division nor the Attomey General nor the courts of this

state have "found" TPC to be in violation of the prevailing wage law, and TPC has not admitted

liability. The Division's investigation without a hearing yielded a determination, not a finding.

Relator asserts that the language [in R.C. 4115.13] authorizing an appeal applies
only to a situation where the director [of the Department of Commerce] finds that
the underpayment was the result of a misinterpretation of statute, or an erroneous
preparation of payroll documents. We agree .......

[T]he Department's function in this case is an investigatory one .......

This is not to say, however, that there are no instances in which the director
makes adjudication orders.... One instance would be pursuant to R.C. 4115.13
where the director orders that the prevailing wage has not been paid as the result
of a misinterpretation of the statute or an erroneous preparation of payroll
documents.

...[W]e hold that where the department makes a determination after an
investigation without a hearing under R.C. 4115.13 that an employer has paid less
than the prevailing wage, which detemzination creates a right to sue under R.C.
4115.10, it is not an adjudication ....

State ex rel. Harris v. Williams (1985), 18 Ohio St.3d 198, 201-02, 480 N.E.2d 471. Thus this

Court used `to find' as a synonym for `to order' in the prevailing wage context, and decided an

important due process issue based on the distinction between an order under R.C. § 4115.13 and

a determination under R.C. § 4115.10. The Division's determinations were not findings.

Likewise, in the collection action on the determinations, the settlement agreement disclaimed

liability and the court did not enter findings. It was thus an abuse of discretion for the

Cornmissioners to interpret, as they did, that the state had "found" violations.
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"Found" is not defined in the Standards. It is thus given its plain meaning. "Find" means

"To determine a fact in dispute by verdict or decision." Black's Law Dictionary, 8th ed. (Bryan

Garner, ed. 2004) at 664. A "finding" or "finding of fact" is "a determination by a judge, jury, or

administrative agency of a fact supported by the evidence in the reeord, usu[ally] presented at the

trial or hearing." Id. Because the Conunissioners departed radically from the plain language

meaning of their Standards, treating un-adjudicated determinations and/or non-admission

settlements as "findings" by the state, the Standard does not "affords a reasonable individual of

ordinary intelligence fair notice and sufficient definition and guidance to enable him to conform

his conduct to the law" and is therefore void for vagueness. Norwood v. Horney (2006), 110

Ohio St.3d 353, 2006-Ohio-3799, ¶ 86.

In the alternative, the unexpectedly broad interpretation the Commissioners gave their

Standards, which was announced only after bid closing, constituted an unannounced criterion.

See City of Dayton ex rel. Scandrick v. McGee ( 1981), 67 Ohio St.2d 356, 359. Although the

Standards were publicized within the bid package, their only reasonable interpretation is in

accord with Harris and plain meaning. The Commissioners actually applied a much broader

rule, covering unadjudicated determinations settled without an admission of liability and

dismissed with prejudice at the trial level. The rule applied was not announced, and the use of

that rule to reject TPC was an abuse of discretion under Scandrick.
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CONCLUSION

For the reasons set forth above, Appellants ask this Court to exercise jurisdiction over

this appeal and review the judgment of the Court of Appeals.

Respectfully subniitted,

Kenley . Maddux (0082786)
The Co ley Law Firm, LLC
1015 C le Road, Galloway, Ohio 43119

chael V. Copley (0033796)
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Facsimile: (614) 467-2000
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COUNSEL FOR APPELLANTS
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MCGRATH, P.J

(gi ► This is an eqpedfisd appeilii fran a deaskm and iudgment ikom the Franklin

County Court of Common Pieas denying declaratory judgment, iniundive relief, and a writ

of mandamus to an unsuccessful biddenfor painting work in connecoon wAh constnx.iion

of the Huntington Park Baseball Stadum in Franklin County, Ohio. The plaintffls-

appellants in this appeal are the AssdaMed Builders & Contractor$ of Central Ohio

("ABC") and The Painting Company. flefendenis-appesees are the Franklin County

Board of Commissioners and the ixlividual membera thereof, hereinafter "the

Commissioners" or "appeiiaes "

f1121 The oounty recenred two ttids for painting work on its new ball park' The

Paintmg Company bid $770,010 and W. F. Balin Company ("Bolin"), which is not a party

to this appeal, sutunil6ed a bid of appro*ndely $46,000 higher. The county's assistant

director of Public FadliGes Management, RWard Myers, revieMred the bidding companies

and concluded that The Painting Cpmpaey did not meet the county's "quality contracting

standards" due to a number of pwaiNngwpe complaints filed against the company wiih

the Ohio Departrnant of Commeros, Loar and Worker Satety i)Wion (formedy the

Bureau of Wage and Hour). The BaaYd of Commmsioners eventually rejected The

Painting Company's bid and awanfed ft contract to Bolin Appellants then brought this

action seeking injunctive relief based upos Wiolations of Ohio's competitnre bidding laws, a

writ of mandamus ordering an award oi the dxitraat to The Painting Company, and

dedaratory jadgment declanng that Fr*rrkNn Countys qua{ity contracbng standards

conflicted with and were pn3-empted by Mb's provailing wage laws. Aftsr a bench trial,
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the trial court grantsd judgment for appellees on all aspects of the adion, and appellants

bring the foNoNring assignment of arror.

The Court balow erred by denying Assodated Bulklers &
Contactors of Central Ohio and The Painting ConWany
mandamus, (njuncdve relief, and dedaratory judgment against
the FrankNn County Bosni of Commisaloners ("t'ranldin
Counly").

{13} ApPOIlants raise three pnnapal arguments in support of their contention that

the oountya award of the painbng confract is invalid: appeqants assert that ihe applkable

portion of the pubfishad bid criteria is unoonstitutionally void for vagueness, that oe

perdnent section Is also lnvaiid because R ts pre-empted by Ohio"a prevailing wage

statutes, and that in additlon to the defecfive publiehed bid criroeria the Commissioners in

pradice awarded the contraot based on additlonal unannounoed bid criEsria.

{14} Appelleuft seek three types of judielal relief in this case: (1) a writ of

mandamus. (2) an injunction prohibiCmg award of the contract tD other bidders-, and (3)

declaratory judgm®nt The InjuncUvs relief sought by appeNants hingea upon a auitabk

declaratory judgment construing the published bid critsria in their favor or finding that the

contract was awarded under unannounced bid aiteria. Wilh respect to the requested wnt

of mandamus, appellants must demonstrate that (1) they have a clear Mgai right to the

relief requested, (2) the Commissioners have a dear legal duty to perform the requested

act, and (3) appebnts have suffered an koury for which there is no plain and adequate

remedy at law. SYate ex M. Prsssiay v. Indus. Comm. (1967), 11 Ohio St2d 141. As this

case is now postured, appeHanta' right to a writ also tums on the same facdors that would

support dealaratory judgment in their favror, and we will acoordingly not separatey
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anaiyze the right to relief of mandamusin wa revbw the tAal court's grant of declaratory

judgment to appelbes.

(15] "The intisnt of oompetitivb bWng s3 to protect the taxpayer, prevent

excessnre oosts and oorrupt pradticese and provide open and honest oompetition in

bidding for public contracts." C®menleth, lm v. CIIy of Faidawn, 109 Ohio St.3d 475,

2006-Ohro-2991, at 19. Whde Ohio t4w provides for award by the county of pubGo

oontracts through competitlve bidding to the "lowest and besi" bidder, R.C 307.90, the

lowest bid is not neamarily the best by vklue of being the lowest, and "oourta in this

state should be reluctant to suMstltub their judgment for that (public] officials in

detemtining which party is the single 'bsleat and best bidder." Cedar Bay Conat., Inc v.

City of Fiemorrf ( 1990), 50 Ohio St.3d 19, 21. 'This discxetion is not vested in the oourta

and the courfs cannot interfere in tAe exlydse of this dWastion unless it cl®arty appears

that the (pubtic) authorities in whom suilih dhoretion has been vested are abusing the

disoretion so veated in them." Id Franpin County enacted the bidding speafications at

issue in this case, frequently refernsq to 0 tlo quality contracdng standards, in 2002, and

incorporated them in the publrehed hiddlhp taquirements set iorth in the projeet manual

for the HunNngton Park project. The eeciwn relisd upon by the county In droqualifjring The

Palnting Company is SecBon 8 2.4.15, 01ch requires that bidders submR "information

that the Sidder has not been debarred frft peb6c contracts or found by the state (atter aN

appeals) to have violatad prevailing wage laws more than three tknes in a bro-year period

in the last ten years."

114) The Paintlng Campany doe9 noR dispute that d has been odad, m one fonn

or another, by the Ohio Departmant of Commerce fnr prevailing wage violad'ons a
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sul5aent number of timas to meet the standard tor disquaiiflcatlon, if any type of

prevailing wage complaint is auffident to bigger the application of SecUon 8.2.4.15. R is

the nature and effect of the citations invoMng The Paintlng Company, and spediicaily

whather they rise to the bvei of'vioiatlons," that is disputed by appeliants in this case.

{17} YYe will first addresa appellants' contsntion that Section 82.4.15 Is void and

unenforceable because it ia worded so impnecisey and vaguety that it fails to give a

reasflnabie tndhridual of or+dinary inbelNg®nce fair nodoe and suff+dent guidance to aNow

conionnanoa to the law. City o/Norrvood v. hlome,110 Ohio St.3d 353, 2006-Ohio-3799.

Appellants assert that the tsrrn viofatlons In rektion to past pn3vaiNng wage disputes

involving a contractor Is impennissibly vague because R is neither explicitly defined by the

county regulations nor susoeptibb to a common and unmistakabie Interpretation. Wdhout

furdw definidon, appellants argue, vfoletian encompasses an impermissibiy bmad range

of possible pn3vaNing wage disputes invohring a contractor. Specificaily, appellants argue

that in draRing 8edion 8.2.4.15, the CanmisslonaB could only have intsnded to indude

intenBonal vioiatlons of pnmling wage rules, which appeilees would define as those In

which a separate detarmination has bean made tlW the conhaftr deliberatefy planned

to miarepresent or concesi wages not rneetlng the prevaiAng vvage standard.

ti8} The Painbing Company points out that no such debsmiination has ever been

made agak+st d in its prior prevailing wage disputes. Reying on deposifan testimony

fiom DepaAment of Commarce offldals, The Painting Company alao points out that there

is no appeal from an adverse pn3vaiiing vrag® deferminatwn uniess an addiNonai finding

of in6ent is made. Because Sectlon 8.2.4.15 rafers to violaHons found alIer all appeels,
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appeNants argue, a violatwn that vbuld hot have girrer ► rise to an appeal eoufd not be the

subjeat of prohibition under Sedjon B.2.4.15.

{19} As the tnaf court noled, ths absence of an expras deFmifion of the term

"violatlon" in the oouniys qualiqr controqing sfandards leaves the door open for such

argunionts. The faat that the door is opdn for aonssieration of ftse arguments, however,

does not mean that those arguments ar0 not properiy resohied in the county's favor The

oounty has chosen to lnterpret Sectldn 8.2.4.15 to indude any determination of a

prevailing wage violation issued bythe Dsparhnent of Labor and Worker Safetir, whether

or not those violabons were cooperalfYMy sattled by a contractor and reganiless of

whether any finding of intent was made. Undisputadly, The Painting Company has been

the subject of a sufficient number of supi pnvading wage violations in a relevant time

period to be exduded under Sectinn 8.14.15, if the broader interpnotabon of viowsSnn is

applied. These settied violaUons nlay mt hava gnren rtse to substantial penalhes, nor

been coupled with any finding of diteM.• Nonatlretesa, it is not irnpermissible to gh ►e a

word empioyed in a statute or regulatiah b tuoedest employment merely becausa an

entity subject to that regulation findai the duMrorne harah.

(110} The tr9ai oourt examined QIa evidsnce before it pertaining to The Painting

Company's prevailing wage vioWooss anM nobsd Qw phrasing of the determinat'ion btteis

issued by ft Depertment of Labor anM Wodcer Safety, which expressly notified the

company that an "audit had revealed vfol4tlons of the Ohio Prevading Wage l.aw, Chapter

4115 of the Ohio Revoed Code "(Tri®1 roourt decision, at 13 ) We agnae wdh the tnel

oourt's conclusion that the perbnent adiiidsbatlve ageney's dharactenzadons of these

incidents as "violaaons" is the most relisbW indioia to the subject company of the nature of
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its conduat and gives clear notica of the impact it wouid have on the bid proceas vUith

Franklln County.

{1[11} Nor do we find that the referenoe to "appeals" in Section 8.2.4.15 fim8s Its

application ony to viofat+ons gMng rise to such a right of appeal; the fact that The

Paint+ng Company choae to aeitle its prevaAing wage disputes vrithout pumuinq the

controversies to the point where they might have given rlaa to a right of appeal does not

nuNify the impact of such viofafions for purposes of the contracUng standards. It is

endrey nmsonable to interpret the reference to appeals in Sccftn 8.2.4.15 as preduding

consideration of any violatior►s for which appeais are yet pending, and conversely

unreasonable to interpret the term as requiring reNanoe only on violat+ons !mm which an

appeal might have bsen taken.

1112E  UlUmataly, we find that the qualily contraeting standards in Seabon 8.2.4.15

as enacted by tle Commiasionera cleary set forth the number of prevoailing wage

violations that oould disquality a, bidder from eliglAi8y for award of a contrac:t, and they are

not void tor vagueness. The wisdom of choosing to exdude oontractors who may, In fact,

have only minor violations is a matter of public policy left to the discretion of the

Commissioners and not for review by this court.

{113} We now tum to the question of wheiher Sec. 8.2.4.15 is void because it

conflicis wilh and Is pre-empted by Ohio'a generai scheme of prevailing wage taw.

GeneraNy, prevaihng wep law appii®s to consbucfion pn*ert.s for publ'ic improwmenb

paid for In part or In whole by public funds. R.C. 4145.10(A), and the prevailing vraga

generally is defined as the rate paid for comparable trodes or oocupations and the

kication where the work is being performed, R.C. 4145.05.
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{114} "[Iin determining whltherart or+dinance is in conflict vdth general laws, the

test is wihether the ordinance pemuts oM Itoensas that which the statute prohibits and vice

versa." EasllEske v. Bd of Bldg. StBs (1651), 86 Ohio St.2d 363, 368

{113} Appellants assert that, shice the state has debarment provisions that

datiquatify bidders on the baw of 9SSt pisvaling wage disputes, Frankhn County could

not create a harsher standard when coMidsring its own bids Appellants are unable to

point to any provision in R.C. Chaplir 4105 that prohibits public authoritlas from

oonsidering a contraotors histary of ooiipManoe or non-compliance wdh prevaling wage

law when oonsidedng which bid. Is thd toweat and best for a partk:ular job. To the

contrary, at least two Ohio courts htive dmteidered camparable exdusions for oonttactcrs

not otherwise debarred from publlo bidding under state law, and found no prohibidon to

such heightened standards. State ex laL Nawabt v. 1Nedkw Cty. Comns. (Oct. 11,

1995). 9th Dist. No. 2424-M, )urisdictionlil motlon overruled (1996), 75 Ohlo St.3d 1412;

Sfeingass INschanlaal CondacUng, Inc. +v. Wis7ensv4le Heights Btt of Edh., 151 Ohio

App 3d 321, 2003-Ohio-28. Because Vm can flnd neiTher authority nor rationase that

establishes a conflict between Flankiie County's reliance on past prevaAing wage

violaUcns to exclude a contractor and the ahlab general scheme of prevailing wage

reguhilion, we find that Seo. 8.2 4.19 is ndt kwaid on this basis.

11161 Finally, we turn to appellarts' oon0antion that the Commissioners used an

"unannounaed" rxiterion to evaluate The Paintlng Company's bid. Appellants argue that

when the quality contracdng standirds irm adopted In 2002, the intent was only to

exclude serious or intentional viofatians ofprevaiCng wage law Appellarrts presented the

depositan testimony of a forn ►ar Fradklin County Commrosbner and others to this eAecx.



•20528 - R66

No. OBAP-301 . 9

Appeqants also aasert that, prior tD a change in memberahip of the Board of

Commftioners, no contradma u+ere exduded on this baala, but as it is raw oonstibrt®d,

ft Board of Commissioners has undertaken to apply Seo. 8.2A.15 as an inat,ument, In

conjunctlon wilh trumped-up violations brought by oompeting union offidals, to exclude

non-union biddars. It is this change of poiqr, rather than any failure to properly announce

and disseminate Sec. 8.2.4.15 in oonrredion wKh the Huntington Park project, that

constitu6ea the supposed unannounced orftrion.

{117 1 We begin by notlng that a court may not resort to legisladve hlstory, such as

the comments of the former Franklin County Commissioner relied on by appellants, to

altar the dear wording of ihe legislative enaotrnent Cleveland 7rust Co. v. EVon (1970),

21 Ohio St.2d 129, 138. Appedants aEe the case of Cily of Dayton ex re1.. Sceedrick v.

McGee (1981), 67 Ohio St.2d 356, for the proposltion that relianoe on unannounoad

ciitaria in awaniing a contract will constitute an abuse of discmtlon. We do not dlsagree

with that basic proposition, but Scandilck Is not comparable to the case before us. In

Scandrick, the court emphasmad that public authoriNes had excluded a bidder in

prefen3nce to another who resided in the aty. The existsnce of this supposed residenojr

requirernent was not revealed untA after blds were open. ScanddeJr, at 358. In contrast,

in the present case, the Board of Commisabners rejecied The Painting Companys bid on

the basts of Sectlon 8.2.4.15, whose language and requirements were plainly put forth in

connecttan with aQ bids on the Huntington Park project. No new policy was disc,losed

af6sr bids were made or opened, and thus, our case does not resemble Ihe abuse of

discretwn found in Scandrfclr. Nor can we find ttiat an abuse of discretion oocumsd even

'rf tl0 Board of Commissioners had reoently adapted its interpretatison of Sedion 8.24.15
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in applying it more n3stncW®ly than enWsionad by the fomier County Commissloner and

employees. The curr®ntly eleated -FrantYn County Board of Commszsioners has ghren its

intorpretation of the pertinent "latidns, and we have found that that interpretation

reasonaby oomports with the actual wdO® of the regulations More to the point, even

the testimony cited by appellants did wot establiah that prior to the n^ection of The

Painting Company's bid, any oontrW wks ever avrerded by the Board of Commissioners

to a contractor who did not meet the eYndards of Section 8 2.4.15, and thus that a

substantial chenge in policy took plaoe suah tlmt oontractors could not reasonably rely on

the words and applicatlon of that secdonWan sutxnitUng bids.

}118} In sunxnary, we find Ihat ttN psrtbrent county bidding speciflcations are not

void for vagueness, that the county did npt aocspt and reject bids based on unannounoed

aiteria, and that tha pertinent spACificepora do not impennissibly oonMct with Ohb's

prevaiHng wage staqates. The trna{ court dld nxA err In grantlng dedaratory Judgment for

appellees, and as a result, appellaMts aib nalttisr entitled to a writ of mandamus nor an

injunction.

{119} Accordingly, appellants' asOigement of error is overruled and the tudgment

of the FrankFn Court of Common Plfias isaNlirnad

Judgmer+t affimed.

BRYArPrand 1111q0M, JJ., concur
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JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

June 12, 2008, appellant's single assignment of error is overruled, and it is the judgment

and order of this court that the Judgment of the Franklin County Court of Common Pleas

is affirmed. Costs shall be assessed against appellant.
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MaGRATH. P J.

fql l This is an expedited appeal from a decision and judgment from the Franklin

County Court of Common Pleas denying dectaratory judgment, injunctive relief, and a writ

of mandamus to an unsuccessful bidder for painting work in connection with construcbon

of the Hunbngton Park Baseball Stadium in Franklin County, Ohio The pialntiffs-

appellants in this appeal are the Assodated Builders & Contractora of Central Ohio

("ABC") and The Painting Company. Defendants-appeiiees are the Franklin County

Board of Commissioners and the individual members thereof, hen:inafter "the

Commissioners" or "appelloes "

(12 ► The county received two bids for painbng work on its new ball park: The

Painting Company bid $770,010 and W. F. BoPn Company ("Bolin"), which is not a party

to this appeal, submitted a bid of approximatey $46,000 higher The countys assistant

director of Public Faoiities Management, Richard Myers, reviewed the biddEng companies

and conduded that The Painting Company did not meet the county's "qual"ity contracUng

standards" due to a number of prevailing wage complaints filed against the company wilh

the Ohio Department of Commeros, Labor and Worker Safety Division (fomierly the

Bureau of Wage and Hour) The Board of Commissioners eventually rejected The

Paindng Companys bid and awarded the contract to Bolin. Appellants then bmught this

action seeking injunctive relief based upon violations of Ohio's competibve bidding laws, a

wr►t of mandamus ordenng an award of the conbact to The Painting Company, and

declaratory judgment dedaring that Franklin County's quafity oontrac6ng standards
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conflicted with and were pre-empted by Ohio's prevailing wage laws. Aiter a bench ttial,

the trial court granted judgment for appeliees on all aspects of the action, and appellants

bring the foikywing assgnment of error.

The Court below erred by denying Assodaffid Builders &
Contadors of Central Ohio and The PainUng Company
mandamus, injunotive relief, and declaratory judgment against
the Franklin County Board of Commissioneis ("Franklin
Couniy').

1131 Appellants raise three pnncipai arguments in support of their contendon that

the county's award of the painUng contract is invalid: appellants assert that the applicable

portlon of the published bid cri6®ria is unconstitutlonally void for vagueness, that the

perbnent section is also invalid because it Is pre-ernpted by Ohio's prevailing wage

statutes, and that in addition to the defectiae published bid critsria the Commisakmers in

practice awarded the oontract based on addidonai unannounoad bid aiteria.

{14) Appellants seek three types of Judkial relief in this case: (1) a wnt of

mandamus; (2) an irgundion proh>blling award of the contract to other bidders; and (3)

declaratory judgment. The injunctive relief sought by appellants hinges upon a suitable

deciaratory judgment construing the published bid criteria in their favor or finding that the

oontract was awarded under unannounced bid criterim. Wrth nspect to the requested writ

of mandamus, appellants must demonstrate that (1) they have a clear legal right to the

reiief requested, (2) the Commissioners have a dear Wgai duty to perform the requested

act, and (3) appeliants have suffered an injury for which tlhere is no plain and adequate

remedy at law. State ex rel. Fbessley v. Indus. Comm. (1967), 11 Ohio St2d 141. As this

case Is now postured, appellants' right ta a wrR also tums on the same factora that would

support declaratory judgment in their favor, and we wNl aacordingiy not separetsy
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analyze the nght to nelief of mandamus as we review the tnai court's grant of deeiaratory

judgment to appelleea

(1[5) "The intent of compebbve bldding is to protect the taxpayer, prevent

excessive costs and corrupt precdces, and provide open and honest competition in

bidding fbr public contracts." Cementedr, Inc. v. City of Fafilawn, 109 Ohio St.3d 475,

2006-Ohio-2991, at 1(8. While Ohio law provides for award by the county of pubiic

oontracts through competltive bidding to the "lowest and best" bidder, R.C. 307.90, the

lowest bid is not necessarily the best by virtue of being the lowest, and "courts In this

state should be reluctant to subslitute their judgment for that [pubhc] offioiais in

determining which party is the singie'bwest and best bidder.' " Cedar Bay Const, Inc. v.

City of Frnmont (1990), 50 Ohio St.3d 19, 21. "This d'+scretion ts not vested in the courts

and the courts cannot interfere in the exercme of this discretion unless it clearly appears

that the [public] authonqes in whom such disrxetion has been vested are abusing the

discretion so vested in them." Id Franklin County enacted the bidding specitications at

issue in this case, frequently n;femed to as the qualdy contracting standards, in 2002, and

incorporated them in the published biddinQ requirements set forth in the project manual

for the Huntington Park project. The secdon relied upon by the county in disquaiifying The

Painting Company is Sedwn 8 2 4.15, which requires that bidders submit "uftmiation

that the Bidder has not been debarred from public contracts or found by the state (alfer aN

appeals) to have violated prevailing wage iawa mor+e than three times in a two-year period

in the last ten years"

1161 The Painbng Company does not dispute that rt has been ated, in one form

or another, by the Ohio Department of Commerce tor prevaiiing wage vioiations a
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suffk:aent number of fimes to meet the standard for disqualificatton, Ff any type of

prevailing wage complaint Is sufficient to trigger the appGcation of 3ectfon 8 2.4.15. ft is

the nature and effect of the citations invoMng The Painting Company, and speaficaify

whether they rise to the ievei of "vioiations," that is disputed by appellants in this case.

{q7} We wiN firat addresa appeitants' aontantan that Section 8.2.4.15 Is void and

unenforoeabie because it is worded so imprecisely and vaguely that it faiis to give a

reasonable individuai of ordinary intelligence fair natice and suFfioieM guidance to allow

conformance to the iaw. City oiNonvood v. Home, 110 Ohio St 3d 353, 2008-Ohio-3799.

Appellants assert tlW the term viWaGons in rebftn to past prevairing wage disputes

invoiving a contractor is impermissibly vague because 8 is neiher expiicitiy defined by the

county regulations nor susceptibie to a common and unmistakabie interpretatlon. VUdhout

further defmitlon, appellants argue, vialation encbmpasses an impermissibly broad range

of possibie prevailing wage disputes lnvoMng a contractor. Specificaiiy, appeqaMs argue

that in draftlng Section 8.2.4.15, the Commissioners couid onty have intended to indude

►nten6onal violations of prevaiiing wage ruies, which appeiiees would define as those in

which a separate determination has been made that the contractor deliberately pianned

to misrepresent or conceal wagea not meeting tlie prevaiiing wage standard.

{q8} The Painting Company points out that no such determination has ever been

made against it in its prior prevailing wage disputes. Relying an deposi6on tesbimony

from Department of Commerce oftlaft, The Painting Company aiso points out that there

is no appeal from an adverse prevailing wage determinat'ron unless an additional finding

of intent is made. Because Section 8.2.4.15 refers to violations found after aN appeals,
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appellants argue, a vioiatwn that would not have given nse to an appeal oouid not be the

subject of prohibition under Section 8 2 4.15

{19} As the trial court noted, the absence of an express definilion of the tenn

"vioiation" in the county's quality contracting standards leaves the door open for such

arguments The fact that the door is open for consideration of these arguments, however,

does not mean that those arguments are not properly resolved in the county's favor. The

oounty has chosen to interpret Sectian 8.2 4.15 to indude any determination of a

prevading wage vioiat+on issued by the Department of Labor and Worker Safety, whether

or not those vioiations wens cooperatively settled by a contractor and regardins of

whether any finding of intent was made. Undisputedly, The Painting Company has been

the subject of a sufficient number of such prevailing wage vaiations in a reievant time

penod to be exduded under Section 8.2.4.15, if the broader interpretation of violadion is

applied. These settled violations may not have given rise to substantial penattles, nor

been coupled with any finding of intent Nonetheiess, it is not impermissibie to g'nro a

word employed in a statute or reguia4ion its broadest employment merely because an

entity subjeet to that regulation finds the outoome harsh.

{110} The triai court exammed the evidence before it pertaining to The Painting

Company's prevailing wage vioiations and noted the phrasing of the determination letters

issued by the Department of Labor and Worker Safety, which expressly notfied the

company that an "audit had revealed vqtatbns of the Ohio Prevailing Wage Law, Chapter

4115 of the Ohio Revised Code" (Tnal oourt decision, at 13.) We agree with the triai

court's conclusion that the pertinent administrative agency's charactenzabons of these

incidents as "vioiations" is the most reliable indicia to the subject company of the nature of
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b conduct and gives clear notice of the impact 8 wouid have on the bid process with

Franklin County.

{1[11E Nor do we find that the reference to "appeais" in Section 8 2.4.15 limits its

applicatlon only to violations giving dse to such a right of appeal; the facx that The

Paintlng Company chose to settle its prevaiiing wage d'aiputes wilhout pursuing the

controversies to the point where they might have given rise to a right of appeal does not

nullify the impact of such violations for purposes of the contracting standards. It is

entirely reasonable to intsrpret the reference to appeals in Section 8.2 4.15 as preduding

consideration of any violations for which appeals are yet pending, and conversely

unreasonabie to interpret the teffn as requiring reiianr.e only on violafions from which an

appeal might have been taken.

11121 Ulfimately, we tind that the qualii.y contractfng standanis in Sectlon 8.2A.15

as enacted by the Commisawnen; clearly set forth the number of prevaNing wage

violations that could disqualify a bidder from eiigibiiity for award of a tontract, and they are

not void for vagueneas. The wisddom of choosing to exciude conhaetoss who may, in facx,

have only minor violations is a matter of pubi'ic policy ieft to the discretlon of the

Commissioners and not for review by this oaurt.

{1[13} We now tum to the question of whether See. 8.2.4.15 is void because it

contlcts wiih and is pre-empted by Ohio'a general scheme of prevailing wage law.

GeneraNy, prevaAing wage Iaw applies to eonstnx3lon projects for public improvements

paid for in part or in whole by pubNc fimds, R.C. 4115.10(A), and the prevaffing wage

generally is defined as the rate paid for comparable trades or occupafions and the

location where the work is being performed, R.C. 4115.05.

I

,
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11141 "[I]n detarmining whether an ordinance is in conflict wiin general laws, the

test is whether the ordinance permds or Noenses that which the stahne prohbits and vice

versa " Easttake v. Bd of Bldg Stds. (1981), 66 Ohio St.2d 383, 368.

(11S+ Appellants assert that, since the state has debamient provmions that

disqualdy bidders on the basis of past pnevading wage drsputss, Franklin County oouki

not create a harsher standard when considering Its own bids Appellants are unable to

point to any proviswn in R C. Chapter 4115 that prohibits public authoriiies from

consiriering a contractaes history of cornpHanoe or non-compkanse wdh prevaihng wage

law when considering which bid is the Wwest and best for a particular job. To the

contrary, at k3ast two Ohio courts have considered comparable exduswns for contractors

not otherwise debarred from public bidding under sta,te law, and found no prohibition to

such heightened standands. State ex reL Nawalii v Medina Cty Comrras. (Oct. 11,

1995), 91h Dist No. 2424-M, junsdidanal motbn overruked (19gB), 75 Ohio St3d 1412;

S[eingass Mechanical ConlracNng, h►a v. iNanensvllle Heigbfs Bd. of &dn., 151 Ohio

App.3d 321, 2003-Ohio-28. Betause we can flnd neilher authority nor rationale that

establishes a conflict betwaen Franfdin Countys relianoe on past prevaihng wage

violations to exclude a oontractor and the stste's generai scheme of prevailing wage

regulation, we find that 5ec 8 2 415 is not invabi on this basis

1116i Finally, we tum to appellarM contention that the Commissioners used an

"unannounced" critenon to evaluate The Painting Company's bid. Appellants argue that

when the quality contracdng standards were adopted in 2002, the intent was only to

exclude serious or intenbonal violatwns of prevading wage law Appellants presented the

deposdion testimony of a former Franklin County Commissioner and othem to this effect
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Appellants also assert that, prior to a change in membersho of the Board of

Commissioners, no contractors were excluded on this basis, but as it is now constituted,

the Board of Comrnissioners has undettaken to apply Sec. 82.4:15 as an instrument, In

conjunction with trumped-up violations brought by competing union officials, to exclude

non-union bidders. It Is this change of policy, rather than any failure to properiy announce

and disseminate Sec. 8.2.4.15 in conneciion with the Huntington Park project, that

mnstitutes the supposed unannounced critenon.

(1[17} We begin by notlng that a court may not resort to Iegwative history, such as

the oomments of the fomrer Franklln County Commosioner relied on by appellants, to

aPoer the clear woniing of the fegislative enadment. Cleveland Tirrst Co. v. Eaton (1970),

21 Ohio St.2d 129, 138. Appellants cite the case of City of Dayton ex rel., ScandrPcfr v.

McGee (1981), 87 Ohio St2d 358, for the proposiGon that reliance on unannounced

criteria in awaniing a cont{act will constitute an abuse of discretlon. We do not disagme

wffh that basic proposnion, but Scandrfclr Is not comparable to the case before us. In

Scandrick, the court emphasized that public authonfts had excluded a btdder in

preference to another who maided in the city. The existence of ihis supposed residency

requirement was not revealed until after bids were open. Scanddclr, at 359. In contrast,

in the present case, the 8oard of Commissioneis rejected The Paintng Cornpany's bid on

the basis of Section 82.4.15, whose language and requirements were plainly put fortt ► in

connection witlh all bids on the Huntington Park project No new policy was disdosed

after bids were made or opened, and thus, our case does not resemble the abuse of

discretion found in Scandrick. Nor can we find that an abuse of discretion occurred even

if the Board of Commissioners had recenty adapted ita interpretation of Section 8.2 4.15
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in applying 91 more restndively than envisioned by the former County Commbwoner and

employees The currenUy eleated Franklin County Board of Comma;swners has given its

interpretation of the pertinent regulationa, and we have found that that interpretation

reasonably comports witti the actual wording of the regulabons. More to the point, even

the testimony cited by appeNants did not estab6sh that prior to the rejeCtion of The

Paintlng Compan ys bid, any contract was ever awarded by the Board of Commissioners

to a contnacbr who did not meet the standards of Section 8 2.4.15, and thus that a

substantial change in policy took place such that contractors could not reasonably rely on

the words and applicaqon of that section when submdting bids.

{118} In summary, we find that the pertinent county bidding speafications are not

void for vagueness, that the county did not accept and reject bids based on unannounced

criteria, and that the perbnent spaafisations do not impermissibly conflict with Ohio's

prevailing wage statutes The tnai court did not err in granbng dedaratory judgment for

appelle®s, and as a resuR, appeliants are neilfier entrtled to a writ of mandamus nor an

injunction.

{1191 Accordingly, appe8ants' assignment of emor is overruled and the judgment

of the Franklin Court of Common Piess is aflirmed.

Judgmant alt•+rrned.

BRYANT and BROWN, JJ., concur
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