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STATEMENT OF FACTS

This cause arises from a contested trial on a Motion to Modify Temporary Custody to

Permanent Custody which was filed in separate cases for each child on May 4, 2007 in the Cuyahoga

County Juvenile Court by the Cuyahoga County Department of Children and Family Services

(hereinafter referred to as "CCDCFS" or "the agency"). Prior to these filings, the children were

brought under the trial court's jurisdiction through the filing of complaints for

abuse/neglect/dependency and for temporary custody, which complaints were resolved by entries

issued in early June of 2006. (Appx. 45-50), (Supp. 1-6).

After a fully contested trial on CCDCFS' motions was concluded on July 26, 2007, the trial

court entered its decisions granting CCDCFS' motions for permanent custody. (Appx. 37-40),

(Supp. 11-14). The children's father appealed to the Eighth District Court of Appeals, claiming,

inter alia, that the trial court erred in its acceptance of his admissions at the time of the original

adjudicatory hearing in this matter in May of 2006. The reviewing court deterniined that, pursuant to

App.R. 4(B)(5), it had jurisdiction to consider not only the permanent custody order, but all prior

orders of the court that had been issued in the case since its inception. (Appx. 23), (Supp. 31).

On April 11, 2008, CCDCFS filed separate motions for certification of a conflict and

requesting the court hold an en banc conference in order to resolve intradistrict conflict on this issue.

On May 9, 2008 the reviewing court denied the motion for en banc conference, but granted the

motion to certify a conflict, (Appx. 32-36), (Supp. 40-44).

CCDCFS submits that the reviewing aourt erred in determining that the appeals filed by the

children's father were timely as to all prior proceedings by virtue of the exception listed in App.R.

4(B)(5), and that it had jurisdiction to consider proposed errors relating to the original adjudication.
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In its May 9, 2008 order, the reviewing court certified to the Ohio Supreme Court the

following issue:

"WHETHER APP.R. 4(B)(5), PROVIDES AN EXCEPTION TO APP.R. 4(A),
AND AUTHORIZES AN APPEAL OF AN ADJUDICATION ORDER,
DETERMINING ABUSE, NEGLECT, OR DEPENDENCY, ALTERNATIVELY
THIRTY DAYS AFTER THE COURT RENDERS A FINAL ORDER ON ALL
ISSUES IN THE CASE, INCLUDING FINAL DISPOSITION AS TO
PARENTAL RIGHTS."

CCDCFS filed its Notice of Certified Conflict with the Supreme Court of Ohio on May

28, 2008. (Appx. 4). CCDCFS also filed its notice of discretionary appeal to the Supreme Court

of Ohio on May 28, 2008. (Appx. 1).

On July 9, 2008, the Supreme Court granted jurisdiction to hear the case and allowed the

appeal. The Supreme Court also determined that a conflict does exist, ordered the discretionary

appeal and the certified conflict case consolidated, and ordered the parties to brief the issue.

ISSUE

"Whether App.R. 4(B)(5), provides an exception to App.R. 4(A), and authorizes an
appeal of an adjudication order, determining abuse, neglect, or dependency,
alternatively thirty days after the court renders a final order on all issues in the case,
including final disposition as to parental rights."
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ARGUMENT

Proposition of Law No. I: In a juvenile court action involving a complaint
for abuse/neglect/dependency and temporary custody, when the trial court

issues an adjudicatory order followed by a dispositional order placing a child
in temporary custody pursuant to R.C. 2151.353(A)(2), those orders are final

appealable orders which resolve all pending claims as to all parties pursuant
to the complaint, and said orders must be appealed, if ever, within the time

requirements of App.R. 4(A).

Pursuant to Section 3(B)(2), Article IV of the Ohio Constitution, "[c]ourts of appeals shall

have such jurisdiction as may be provided by law to review and affinn, modify, or reverse judgments

or final orders of the courts of record inferior to the court of appeals within the district, ***."

App.R. 4(A) provides that "[a] party shall file the notice of appeal required by App.R. 3

within thirty days of the later of entry of the judgment or order appealed or, in a civil case,

service of the notice of judgment and its entry if service is not made on the party within the three

day period in Rule 58(B) of the Ohio Rules of Civil Procedure." Failure to file a timely notice of

appeal generally deprives the appellate court of jurisdiction to consider the appeal.l "The court

may not enlarge or reduce the time for filing a notice of appeal***." App.R. 14(B).

App.R. 4(B)(5), entitled "Partial final judgment or order", provides a limited exception to the

thirty day period during which an appeal may be perfected. As explained infra, this exception was

promulgated in order to protect litigants from uncertainty or confusion relating to appealability in

cases involving multiple claims and multiple parties. App.R. 4(B)(5), by its very terms, applies only

in situations where "the trial court has not disposed of all claims as to all parties[.]" Such a case is

the subject of Civ.R. 54(B), and is described as follows:

1 See, e.g., State ex rel. Curran v. Brookes (1943), 142 Ohio St. 107, 50 N.E.2d 995, at
paragraph seven of syllabus.
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A case may involve multiple claims for relief (whether raised as a claim,
counterclaim, cross-claim, or third party action), or multiple parties, or both. In such
case, under Civ. R. 54(B), the court may enter final judgment as to some but not all
of the claims or parties only upon a finding that there is no just reason for delay.
Absent such finding, the rule provides that any order or decision which adjudicates
only some of the claims or the rights and liabilities of only some parties does not end
the action as to any claim or party. [Footnote citations omitted.] Rather, the order or
decision remains tentative and subject to revision until a judgment is entered which
adjudicates all claims and the rights and liabilities of all parties.

Ohio Appellate Practice, 2007 Ed., §2:22, p. 45. As indicated in the 1992 Staff Notes to App.R. 4,

"Division (B)(5) is intended to give to a party who has the right to appeal a partial final judgment or

order under section 2505.02 of the Revised Code the option to appeal the judgment or order at the

time it is entered or when the final judgment disposing of all claims as to all parties is entered." Said

Staff Notes further elaborated on the reasoning behind enactment of App.R. 4(B)(5):

The Supreme Court, in its decision in Dayton Women's Health Center v. Enix
(1990), 52 Ohio St.3d 67, 555 N.E.2d 956, held that as to an order certifying a
defendant class action, the appeal time under App.R. 4(A) begins to run when the
order is entered, and an appeal from the order taken when the final judgment in
the case is entered is too late. In its opinion, the Court noted the applicability of its
holding to any type of partial final judgment or order appealable under section
2505.02 of the Revised Code as construed in Amato v. General Motors Corp.
(1981), 67 Ohio St.2d 253, 423N.E.2d 452, 21 0.O.3d 158. It pointed out the
difficulties attorneys have in determining whether a partial final judgment or order
meets the requirements of section 2505.02 of the Revised Code as set forth in
Arnato. The Court suggested in a footnote to the opinion that the Rules Advisory
Committee consider whether a party should have the option to appeal immediately
or at the end of the case.

These concems relating to appealability of judgments are inapplicable to a child protection case

in juvenile court involving an adjudication followed by a dispositional order of temporary

custody. A party can have no reasonable uncertainty as to whether or not such an order is a final

appealable order. This Honorable Court unequivocally resolved this question in the case of In re

Murray (1990), 52 Ohio St.3d 155, 556 N.E.2d 1169:
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An adjudication by a juvenile court that a child is "neglected" or "dependent" as
defined in R.C. Chapter 2151 followed by a disposition awarding temporary
custody to a public children services agency pursuant to R.C. 2151.353 (A)(2)
constitutes a "final order" within the meaning of R.C. 2505.02 and is appealable to
the court of appeals pursuant to R.C. 2501.02.

Id., at syllabus. Not only did the Murray decision resolve the appealability issue, it also

specifically held that "the designation of the custody award as `temporary' is not controlling"

(Id., 52 Ohio St.3d at 157), and further stated: "we conclude that a finding of neglect or

dependency followed by a disposition awarding temporary custody to a public children services

agency pursuant to R.C. 2151.353(A)(2) is an order which, in effect, deternrines the action"

Id., at 159 (emphasis added). In the more recent decision of In re Adams, 115 Ohio St.3d 86,

2007-Ohio-4840, 873 N.E.2d 886, this Honorable Court reiterated its conclusion that "a finding

of neglect or dependency by a trial court followed by an award of temporary custody to the

agency determines the action." Id., at ¶40 (emphasis added).

In a case such as the one at issue in the present matter, a complaint is filed requesting

both an adjudication of abuse/neglect/dependency and a dispositional order of temporary custody.

Once the trial court concludes its proceedings and enters orders of adjudication and disposition,

those orders serve as the final judgment whioh disposes of all claims as to all parties as set forth

in the complaint which instituted the action. See, e.g., In re Borntreger, Geauga App. No. 2001-

G-2379, 2002-Ohio-6468 at ¶26-27. The fact that the child's case remains pending before the

juvenile court for the duration of the dispositional order and any extensions or modifications of

that order does nothing to change the appealable nature of the orders issued, nor does it

indefinitely toll the time in which an appeal may be brought regarding those proceedings which

culminated in the resolution of the original complaint. At the point that the original dispositional
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order is issued, there remain no claims before the court for resolution pursuant to the original

complaint. As such, the circumstances for which App.R. 4(B)(5) was created are absent.

As referenced in the Staff Notes to App.R. 4, this Honorable Court stated in its Dayton

Women's Health Ctr, decision:

We recommend that the Rules Advisory Committee appointed by this court

review whether an amendment to App.R. 4(A) should be adopted in order for a
party to have the option of appealing an interlocutory final appealable order after
final judgment is rendered in a case.

Dayton Women's Health Ctr. v. Enix (1990), 52 Ohio St.3d 67, 555 N.E.2d 956, at fn. 3. This

note plainly demonstrates the intent underlying creation of the App.R. 4(B)(5) exception for

purposes of appealing interlocutory final appealable orders. A dispositional order of temporary

custody is not an interlocutory order, and App.R. 4(B)(5) is therefore inapplicable. "An

interlocutory order or decree is one which does not finally determine a cause of action but only

decides some intervening matter pertaining to the cause, and which requires farther steps to be

taken in order to enable the court to adjudicate the cause on the merits." Black's Law Dictionary

(6th Ed. 1990) 815. Given the fact that this Honorable Court has specifically concluded that an

original dispositional order of temporary custody "determines the action", and the fact that upon

issuance of said order, all claims arising from the complaint have been adjudicated on their

merits, such an order can hardly be characterized as "interlocutory".

In the context of a juvenile court child protection case, an order of adjudication without

an accompanying order of disposition is not a partial final judgment or order since it is not a final

order at all. See Murray, supra ("A finding of dependency without disposition is not a final

order." Id., at fn. 1, emphasis added). An order of adjudication with an accompanying order of
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disposition is not a partial final judgtnent or order since it resolves all claims as to all parties with

regard to the pending action. See Murray, supra ("[A] finding of neglect or dependency followed

by a disposition awarding temporary custody to a public children services agency pursuant to

R.C. 2151.353(A)(2) is an order which, in effect, deterniines the action." Id., at 159, emphasis

added. See also Adams, supra ("[A] finding of neglect or dependency by a trial court followed by

an award of temporary custody to the agency determines the action." Id., at ¶40, emphasis

added. It therefore logically follows that, in the absence of a partial final order, App.R. 4(B)(5)

cannot be applied to toll the time in which an appeal must be taken from an order of adjudication

and the resulting original dispositional order. The holding of H.F. is therefore erroneous.

One possible explanation for the reviewing court's misapplication of App.R. 4(B)(5) to

dispositional orders in child protection cases may be that it mistakenly equates a child protection

case with an ordinary civil action. While it is true that, in general, a juvenile court proceeding is

a civil action2, it must also be recognized that "proceedings in the juvenile division are the least

amenable to coverage by the Civil Rules." State ex rel. Fowler v. Smith (1994), 68 Ohio St.3d

357, 360, 626 N.E.2d 950, citing to 4 Harper, Anderson's Ohio Civil Practice (1987), 57, Section

147.04(g). "The juvenile court is a statutory court and the proceedings are governed by special

statutory guidelines. R.C. Chapter 2151. The juvenile court does not settle disputes between

adverse civil litigants, but is, rather, charged with a special statutory duty to look after the best

interests of the child." Mathis v. Mathis (November 19, 1982), Lucas App. No. L-82-154, 1982

WL 6638 at *2. In the present matter, the reviewing court's erroneous application of App.R.

4(B)(5) to dispositional orders issued by juvenile court actually serves to frustrate the best
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interests of the child by indefinitely delaying the child's attainment of permanency.

Another possible explanation for the misapplication of App.R. 4(B)(5) is the reviewing

court's apparent confusion regarding the difference between an order ofpredispositional

temporary custody issued pursuant to R.C. 2151.31, R.C. 2151.33(B)(1)(b) and Juv.R.

13(B)(2)(b), which order is not a final appealable order, and a dispositional order of temporary

custody issued pursuant to R.C. 2151.353(A)(2) and Juv.R. 34(D)(2), which order is a final

appealable order. Cf. In re Nice, 141 Ohio App.3d 445, 452, 2001-Ohio-3214, 751 N.E.2d 552.

See also Borntreger, supra, at ¶18-19. This misunderstanding is evident in the reviewing court's

description of the orders at issue as "the trial court's decision accepting, approving and adopting

the magistrate's adjudicatory finding of neglect as to H.F., and abuse, neglect and/or dependency

as to R.F., [and] the dispositional findings granting emergency temporary custody to CCDCFS."

In re H.F., Cuyahoga App. Nos. 90299 & 90300, 2008-Ohio-1627 at ¶28 (emphasis added). (See

Appx. 17), (Supp. 25). Despite this characterization, the order in question was not an order of

emergency temporary custody. Rather, it was a dispositional order of temporary custody entered

pursuant to R.C. 2151.353(A)(2).

In the present matter, the children's father filed an appeal following the trial court's

judgment granting CCDCFS' motion to modify the previously-issued dispositional order of

temporary custody to one of permanent custody. Notwithstanding the fact that no appeal was

ever taken following the trial court's judgments of adjudication and original disposition, those

proceedings were the basis for at least one of the father's assignments of error on appeal of the

subsequent permanent custody order.

2 See In re Anderson (2001), 92 Ohio St.3d 63, 748 N.E.2d 67, at syllabus.
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The reviewing court held that, pursuant to App.R. 4(B)(5), "S.F. could appeal the trial court's

final ruling adopting and approving the Magistrate's Decision in the adjudicatory and dispositional

hearing [entered in early June of 2006] or after the case was disposed of by the final dispositional

hearing of the trial court judge by journal entries signed on July 27, 2007, and journalized by the

Clerk of Court on August 10, 2007." H.F., supra, at ¶32. (Appx. 23), (Supp. 31). This holding is

erroneous in that it fails to recognize that an adjudicatory order followed by an original dispositional

order of temporary custody does resolve all claims in the original action and thereby determines the

action. Murray, supra; Adams, supra.

hi reaching its decision the reviewing court erroneously applied the exception listed at App.R.

4(B)(5), and failed to recognize prior precedent from the court itself and from many other appellate

jurisdictions throughout Ohio, which prior precedent supports the opposite conclusion than that

reached by the reviewing court in this matter.

The reviewing court's holding in H.F., supra, is in conflict with at least two earlier Eighth

District decisions and with a more recent decision issued on April 10, 2008 Oust seven days after the

release of the H.F. decision), each of which rejected appellants' attempts to "bootstrap" prior

adjudicatory orders to a later appeal following an order of permanent custody. For example, in the

case of In re Di.R, Cuyahoga App. Nos.85765 & 85766, 2005-Ohio-5346, the Eighth District held:

Failure to timely challenge an order of adjudication or an order extending the original
temporary custody order divests a reviewing court of jurisdiction to consider any
error raised in a subsequent appeal. [Citation omitted.] Because appellant never
appealed the final orders regarding temporary custody, she cannot now, on an appeal
of an order awarding permanent custody, seek reversal by attacking those earlier
proceedings.

Id., 2005-Ohio-5346 at ¶30. Likewise, in the earlier case ofIn re M.Z., Cuyahoga App. No. 80799,
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2002-Ohio-6634, the Eighth District Court of Appeals held as follows:

In his fourth assignment of error, the appellant argues that the trial court erred
in accepting his admission on the original complaint for temporary custody filed in
September of 1999. The appellant's fourth assignment of error is without merit.

The record reflects that the order of the trial court adjudging the appellant's
children to be abused and placing the children in the temporary custody of CCDCFS
was journalized on October 8, 1999, at which point said order was a final, appealable
order. "An adjudication by a juvenile court that a child is `neglected' or `dependent'
* * * followed by a disposition awarding temporary custody to a public children
services agency * * * constitutes a`final order' within the meaning of R.C. 2505.02
and is appealable to the court of appeals * **." In re Murray (1990), 52 Ohio St.3d

155, 556 N.E.2d 1169; In re Michael A. (March 21, 2002), Cuyahoga App. No.

79835.

Since the order of temporary custody constituted a final, appealable order, the
appellant had thirty days from the date of joumalization to timely appeal the trial
court's order. Therefore, this court is without jurisdiction to consider the issue now
proffered in the instant appeal.

Id., 2002-Ohio-6634 at ¶37-39.

More recently, on Apri110, 2008 another panel of the Eighth District Court of Appeals issued

its decision in the case of In reXR., Cuyahoga App. No. 90066, 2008-Ohio-1710. Faced with an

identical attempt to raise error in relation to an original adjudication notwithstanding the fact that no

objection or appeal had ever before been taken to the order of adjudication or the subsequent

dispositional order of temporary custody, the X.R. panel rejected said attempt, stating:

On September 22, 2005, the court granted temporary custody of X.R. and J.J. to
CCDCFS. Appellant had 30 days from that date in which to file her appeal. In fact,
appellant filed her appeal on June 26, 2007, nearly two years after temporary custody
was decided. hi addition, on the cover sheet accompanying her notice of appeal,
appellant marked that she was appealing only the May 30, 2007 journal entry
awarding permanent custody to CCDCFS. The first time appellant raises the issue of
whether the trial court complied with Juv.R. 29(D) during her temporary custody
hearing is in her appellate brief. By this time, it is too late.

Id., 2008-Ohio-1710 at ¶17. Thus, the Eighth District Court of Appeals has, in the span of eight
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days, taken contradictory positions on the exact same legal issue, which involves the "bootstrapping"

of a previously appealable order to assign error in a subsequent appeal. The Eighth District has

recently condenmed such a practice.

This court has held that "bootstrapping," that is, "the utilization of a subsequent order
to indirectly and untimely appeal a prior order (which was never directly appealed) is
procedurally anomalous and inconsistent with the appellate rules which contemplate
a direct relationship between the order from which the appeal is taken and the error
assigned as a result of that order." State v. Church (Nov. 2, 1995), Cuyahoga App.

No. 68590, citing App.R. 3(D), 4(A), 5 and 16(A)(3).

Chapon v. Std. Contracting & Engineering, Cuyahoga App. No. 88959, 2007-Ohio-4306 at ¶3.

Clearly there is a split of authority within the Eighth District itself regarding this issue. "The

Eighth District's conflicting rulings on the same legal issue create confusion for lawyers and litigants

and do not promote public confidence in the judiciary. Appellate courts are duty-bound to resolve

conflicts within the district through en banc proceedings." In re J.J., 111 Ohio St.3d 205, 2006-

Ohio-5484 at ¶18. Yet, despite this fact, and notwithstanding the directive issued by this Honorable

Court in the J.J. decision, CCDCFS' Motion for En Banc Conference was denied. (Appx. 32),

(Supp. 40). The reviewing court did, however, grant CCDCFS Motion to Certify a Conflict [(Appx.

33-36), (Supp. 41-44)] as it recognized that its decision conflicted with those of other appellate

jurisdictions. See, e.g., In re P.N.M., Adams App. Nos. 07CA841 & 07CA842, 2007-Ohio-4976 at

¶38-40; In re C. G., Preble App. Nos. CA2007-03-005 & CA2007-03-006, 2007-Ohio-4361 at ¶10-

12. See also In re A.L., Franklin App. Nos. 07AP638 & 07AP647, 2008-Ohio-800 at ¶43; In re

Calvert Children, Guernsey App. Nos. 05-CA-19 & 05-CA-20, 2005-Ohio-5653 at ¶28-29; In re

Shaeffer Children (1993), 85 Ohio App.3d 683, 694, 621 N.E.2d 426; Ackerman v. Lucas Cty.

Children Serv. Bd. (1989), 49 Ohio App.3d 14,16, 550 N.E.2d 549. Cf. In reJ.F., Summit App. No.
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23492, 2007-Ohio-1945 at ¶22; In re Nice, supra, 141 Ohio App.3d at 452.

It may be helpful to the analysis of this issue to examine just how the ultimate holding in

question evolved in the Eighth District Court of Appeals. The first case relevant to the discussion is

that of In re S.G., Cuyahoga App. No. 84228, 2005-Ohio-1163.

In S. G., a complaint was filed requesting an adjudication of neglect and seeking an original

dispositional order of permanent custody, which orders were entered following trial on the merits.

The mother appealed the trial court decision. Because the S. G. case involved an adjudication order

accompanied by an original dispositional order, both orders were properly appealable following

issuance of the dispositional order, without reference to App.R. 4(B)(5). Cf. Murray, supra, at

syllabus. In fact, despite the holding of the Eighth District, the mother could not have appealed the

adjudication order until after the dispositional order was issued, "A finding of dependency without

disposition is not a final order." Murray, supra, at fn. I (emphasis added). In discussing the orders

being appealed, the S. G. court stated: "The adjudication/temporary disposition order in this case was

not entered under Civ.R. 54(B) and, thus, App.R. 4(B)(5) can be applied in this case to pennit review

of any alleged error associated with the April 24, 2003 adjudication order." Id. at ¶13. There are a

number of errors within this statement. First, the Apri124, 2003 adjudication orderdid not contain a

dispositional order as is suggested. At the time of the adjudication, the trial court did continue its

order of predispositional temporary custody pending completion of the dispositional hearing. As

explained supra, orders of predispositional temporary custody must be distinguished from

dispositional orders, a fact that is often overlooked by the reviewing court. The court's statement is

more seriously flawed in that App.R, 4(B)(5) could not be applied unless the

"adjudication/temporary disposition order" constituted a partial final judgment. It did not, and

12



App.R. 4(B)(5) is therefore inapplicable.

Following the S. G. decision, the Eighth District released its decision in the case of In re A. C.,

Cuyahoga App. No. 84830, 2005-Ohio-1742. As in the S. G. case, the A. C. case involved "an

immediate complaint for permanent custody." A. C., supra, at ¶5. Although the A. C. court relied on

S. G. in erroneously applying App,R. 4(B)(5) (thereby failing to recognize the Ohio Supreme Court

precedent that prohibited appeal of an adjudicatory order unless accompanied by a dispositional

order), the A. C. court did seem to understand that the order of adjudication must be appealed

immediately following issuance of the original dispositional order. As noted in A.C., "the mother

could appeal from the ruling in the adjudicatory hearing either after that hearing or after the case was

disposed of by the dispositional hearing." Id., at ¶16 (emphasis added).

The Eighth District later released its decision in the case of In re A.D., Cuyahoga App. No.

87510, 2006-Ohio-6036. In A,D., a complaint was filed requesting an adjudication of neglect and

seeking an original dispositional order of permanent custody. The complaint was resolved by

issuance of a neglect adjudication in April of 2003 and an original dispositional order of temporary

custody in January of 2004. No appeal was taken from these orders. A subsequent motion resulted

in the issuance of a pennanent custody order in December of 2005. The mother appealed that trial

court decision ordering permanent custody. The A.D. case is perhaps as troubling for what it does

not include as for what it does reflect. The A.D. decision purports to involve the identical issue as

that contained in S.G., and the same flaws exist in A.D., which uses identical language to that

contained in S.G.3 Unfortunately, the A.D. court failed to recognize, or to even acknowledge, the

3 The A.D. court failed to even change the language of its written decision, which incorrectly
lists the April 23, 2003 date from S. G. rather than April 15, 2003, which is the actual date of
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fact that an original dispositional order of temporary custodyhad been issued nearly two years before

the order of permanent custody, which original dispositional order was itself never appealed.4

Therefore, while the S. G. and A. C. courts properly reviewed the adjudicatory orders at the same tiine

they reviewed the original dispositional orders (see Murray, supra), the A.D. decision erroneously

extended such treatment to later dispositional orders issued following subsequent litigation.

In sum, in S. G. the Eighth District erroneously applied App.R. 4(B)(5) to allow a party to

appeal orders of adjudication following the issuance of the original dispositional order, where such

appeal was permissible without reference to App.R. 4(3)(5). See Murray, supra. Unfortunately, the

Eighth District later compounded its error in the A.D. case, erroneously extending its prior

application of App.R. 4(B)(5) to cases involving modifications of original dispositional orders.

The present matter involves appeal of an order modifying an original dispositional order from

temporary custody to permanent custody. As stated in the reviewing court's decision, the father did

not appeal the adjudicatory order or the original dispositional order of temporary custody in this

matter. KF., supra,at¶28. (See Appx. 17), (Supp. 25). TheKF.court further noted that the appeal

filed by the children's father "`gives notice that he will appeal on questions of law, the granting of

permanent custody of this child/these children to the Cuyahoga County Department of Human

Services. "' Id., at ¶23. (See Appx. 20), (Supp. 28). In holding that it had jurisdiction to review the

earlier orders of adjudication and original disposition, the H.F. court cited and relied upon its earlier

decisions in S.G., A.C. and A.D. in applying App.R. 4(B)(5) to the present case, while failing to

adjudication as identified earlier in the A.D. decision. See Id. at ¶7.
4 This oversight, and the resulting erroneous ruling, were the subject of an unsuccessful attempt
to secure further review by this Honorable Court in Case No. 2007-0260. See 03/28/07 Case

Announcements, 2007-Ohio- 1266.
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distinguish S. G. and A. C. on the basis that they involved original dispositional orders and also failing

to recognize that App.R. 4(B)(5) is inapplicable for the reasons set forth above.

It is interesting to note that on July 10, 2008 the Eighth District Court of Appeals issued the

decision ofln re P. C., Cuyahoga App. Nos. 90540 & 90541, 2008-Ohio-3458, which decision states,

in pertinent part, as follows:

"It is well-established that a dependency adjudication followed by a disposition
awarding or continuing temporary custody of a child to a public children services
agency constitutes a final appealable order." In re C. G., Preble App. Nos. CA2007-
03-005 and CA2007-03-006, 2007-Ohio-4361, at¶ 11, citingln reMurray (1990), 52
Ohio St.3d 155. Under App.R. 4, a party shall file a notice of appeal within 30 days
of the entry of judgment or order appealed from.

The trial court adjudged P.C. dependent on July 12, 2006 and a disposition of
temporary custody was granted on July 27, 2006. This dispositional order was
journalized on August 2, 2006 and copies of the decision were mailed to the parties.
No appeal was ever taken from this order. Because appellants never appealed from
the August 2, 2006 order, this court has no jurisdiction in this appeal, which was filed
on October 5, 2007 and relates only to the order granting permanent custody, to
review any alleged errors relating to that order. In re C.G. at ¶ 12; In re X.R.,
Cuyahoga App. No. 90066, 2008-Ohio-1710, at ¶ 17.

Id.,2008-Ohio-3458at¶10-11. Thus, the Eighth District takes the opposite position in P.C. than that

espoused in H.F., and in support of its holding cites C. G., which is one of the cases it had previously

certified to this Court as being in conflict with H.F. Despite this anomaly, the Eighth District does

not distinguish, or even connnent on, those prior decisions (includingA.D. and H.F.) which espouse

the exact opposite legal conclusion as that set forth in P.C. The fact that P.C. is in direct conflict

with A.D. and KF. yet makes no mention whatsoever of those decisions from the same court is quite

simply confounding. In any event, it is clear that this issue should have been addressed within the

Eighth District through its en banc procedure as directed by this Honorable Court in J.J., supra.

Appellant's motion requesting such relief was denied. (Appx. 32, 34-35), (Supp. 40, 42-43).
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App.R. 4(A) promotes the concept of finality ofjudgments so that, at some determinate point,

litigants may rely on those judgments and move forward with their lives. In the context of child

protection, state and federal legislation has been enacted to promote more expeditious permanency

for children. See In re A.B.,110 Ohio St.3d 230, 2006-Ohio-4359 at ¶18-19 & 22,852 N.E.2d 1187.

The H.F. holding undermines these concepts for children in the foster care system. These children

must now indefinitely put their lives on hold so that parents can try to prolong what are often

unsupportable ties to a child whom they have allowed to languish in the foster care system while the

parents themselves have failed to take the steps necessary to achieve reunification. It thereby creates

an unconscionable impediment to the goal of achieving permanency for children. The decision at

issue herein creates an incentive for litigants to "stockpile" appealable issues for later use following

potential future proceedings that have not yet been initiated. Such schemes serve only to benefit

litigants with weak or nonexistent defenses to actions before the court, as they can hold on to

potentially reversible errors for later use (perhaps even years later) in the event that they are

ultimately unsuccessful in achieving reunification. The resulting harm of the rationale espoused in

this matter was noted in an Eleventh District decision:

As previously explained, of course, appellant could appeal the August 6, 2001 order.
Appellant, however, could not use this appeal to reach back and challenge the
adjudication and dispositional order of June 20, 2001, and issues relating thereto. To
do so would create the parade of horrors, to wit: every subsequent dispositional
proceeding could invoke the right to raise on appeal every final order back to the
inception of the case.

Borntreger, supra, 2002-Ohio-6468 at ¶100 (Christley, J., dissenting). Such an observation should

not be viewed as advocating the denial of any rights and protections to which a party maybe entitled,

but does seek to make the party responsible for the timely exercise of those rights.
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It is axiomatic that individual rights should be protected so that each party to a child

protection proceeding is guaranteed due process and a fair trial. Conversely, however, aparent must

be required to exercise those rights in a timely manner in order to preserve those rights, for parents

are not the only participants in child welfare proceedings. This Honorable Court has longrecognized

that "`it is plain that the natural rights of a parent are not absolute, but are always subject to the

ultimate welfare of the child, which is the polestar or controlling principle to be observed. "' In re

Cunningham (1979), 59 Ohio St.2d 100,106, 391 N.E.2d 1034, citingln reR. J. C. (F1a.App. 1974),

300 So.2d 54, 58. The H.F. decision improperly extends the time in which a parent may exercise the

right to appellate review to the detriment of the child, whose right to permanency is thereby delayed.

Such a result is untenable. "Children also have rights to be protected and to deny these children a

chance at a stable home and environment would not only not be in their best interest - it would be

just plain unfair!" Mathis, supra, at *4 (Douglas, J., concurring).
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CONCLUSION

The decision below erroneously extends application of App.R. 4(B)(5) to child protection

cases in juvenile court, thereby threatening permanency for children subject to juvenile court

jurisdiction. The decision relies on flawed legal reasoning to support its conclusion that a

dispositional order of temporary custody constitutes a partial final judgment which may be

appealed either at the time it is issued or following a subsequent order modifying the original

dispositional order. Such a holding, which undermines both state and federal legislation relating

to child protection issues, must be rejected.

The decision below must be reversed. A reversal will promote the principle of finality of

judgments as well as the goal of achieving more expeditious permanency for children, and will

also adequately serve to protect the due process rights of all litigants in child protection

proceedings without erroneously extending the application of App.R. 4(B)(5) to situations which

were not intended to be covered by the rule.

Respectfully submitted,

WILLIAM D. MASON, ESQ.
Cuyahoga County Prosecuting Attorney

By:
Josepl^oung, Counsd'io cord
Assistant Prosecuting Atto ey
COUNSEL FOR APPELLANT
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Finklea through counsel Jonathan N. Garver, Esq., 4403 St. Clair Avenue, Cleveland, Ohio

44103, and to Guardian ad litem for the children, Carla L. Golubovic, Esq., P.O. Box 29127,
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Parma, Ohio 44129, on the 31 day of July, 2008.
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Assistant Prosecuting Attorney
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Notice of Appeal of Appellant
Cuyaboga County Department of Children and Family Services

Appellant Cuyahoga County Department of Children and Family Services hereby gives

notice of appeal to the Supreme Court of Ohio from the judgment of the Cuyahoga County Court

of Appeals, Eighth Appellate District, which was announced on Apri13, 2008 and entered on

Apri114, 2008 in Court of Appeals Case Nos. 90299 & 90300.

This case is a discretionary appeal, the case is one of public or great general interest, and

involves terniination of parental rights.

The Cuyahoga County Court of Appeals, Eighth Appellate District has granted

Appellant's Motion to Certify a Conflict in this matter. Therefore, a Notice of Certified Conflict

is being contemporaneously filed under separate cover.

Respectfully submitted,
WILLIAM D. MASON, ESQ.
Cuyahoga nty Prosecuting Attorney

By:
pi C. Young,J?'oq)k.1el of Record

Assistant Prosecuting Attorney
COUNSEL FOR APPELLANT
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Notice of Certified Conflict

Appellant Cuyahoga County Department of Children and Family Services hereby gives

notice of certified conflict to the Supreme Court of Ohio from the judgment of the Cuyahoga

County Court of Appeals, Eighth Appellate District, entered in Court of Appeals Case Nos.

90299 & 90300 (2008-Ohio-1627) on May 9, 2008. The Eighth District Court of Appeals has

certified the following issue to the Ohio Supreme Court:

"WIIETHER APP.R. 4(B)(5), PROVIDES AN EXCEPTION TO APP.R. 4(A),
AND AUTHORIZES AN APPEAL OF AN ADJUDICATION ORDER,
DETERMINING ABUSE, NEGLECT, OR DEPENDENCY, ALTERNATIVELY
TITIRTY DAYS AFTER THE COURT RENDERS A FINAL ORDER ON ALL
ISSUES IN THE CASE, INCLUDING FINAL DISPOSITION AS TO
PARENTAL RIGHTS."

In so certifying the conflict, the Eighth District Court of Appeals has determined that its

decision in this matter is in conflict with the following decisions of other appellate distriots: In

re P.N.tYf., Adams App. Nos. 07CA841 & 07CA842, 2007-Ohio-4976 and In re C. G., Preble

App. Nos. CA2007-03-005 & CA2007-03-006, 2007-Ohio-4361. Copies of the Eight District

Court of Appeals order certifying a conflict and of the decisions determined to be in conflict have

been attached hereto in the Appendix following the proof of service pursuant to S.Ct R. IV,

Section 1.

Respectfully submitted,
WILLIAM D. MASON, ESQ.
Cuyahoga County Prosecuting Attomey

By:
7o i C. Young, (?6unpd of Record
Assistant Prosecuting ttomey

COUNSEL FOR APPELLANT
CUYAHOGA COUNTY DEPARTMENT
OF CHILDREN AND FAMILY SERVICES
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By:
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MELR,Y EILEEN HILBANE, P.J.:

Appellant-father, S.F., appeals the decision of the Cuyahoga County

Court of Common Pleas, Juvenile Division, termanating his parent-child

relationship with his two minor children, H.F. and R.F.' S.F.. argues that the

the trial court abused its discretion, committed prejudicial error, and violated

his due process rights. Because we find that the trial court did not substantially

comply with the requirements of Juv.R. 29(D)(1), that the admission be

voluntary and made with an understandi.ng of its consequences, we reverse the

decision of the trial and remand for fiirther proceedings.

FACTS AND PROCEDURAL ?I?STORY

S.F. is the biological father of H.F., born April 2, 2004 and R.F., born

November 10, 2005.

H.F. was removed from his mother's custody on May 17, 2004, and was

committed to the legal custody of S.F. on September 2, 2004, after being

adjudged abused, neglected, and dependent. The Cuyahoga County

Department of Children and Family Services ("CCDCFS" or "the agency")

removed H.F. from the custody of S.F. on February 6, 2006, after learni.ng that

he was homeless and incapable of providing for the child's basic needs.

'The parties are referred to by their initials or title in accordance with this
court's policy regarding non-disclosure of identities in juvenile cases.

&Afi 5 5R10602 [Appx. 9]
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R.F., born to the same biological mother as H.F., was removed from the

hospital four days after her birth. A complaint alleging R.F. to be an abused,

neglected and dependent child was filed by the agency on November 14, 2005.

The complaint was later dismissed and refiled on February 14, 2006, in Case

No. AD 06900286, which is before this court on appeal.

On February 6, 2006, the agency filed a complaint for neglect as to H.F.

in Case No. AD 06900231, which also contained a prayer for temporary custody

and a motion for predispositional custody. The complaint specifically alleged

that' oii: or about September 2, 2004, H.F. was adjudicated abu.sed, neglected

and dependent, and placed in the legal custody of father, S.F. in Case No.

04900862. The complaint further alleged that S.F. has a substance abuse

problem, and that he could not provide basic needs for the child given his lack

of stable residence and income.

The refiled complaint as to R.F. alleged that she was an abused,

neglected, and dependent child. This complaint alleged that at the time of

R.F.'s birth on November 10, 2005, both she and her biological mother tested

positive for cocaine and marijuana. It further alleged that S.F. failed to

establish patern.ity, and that he, the alleged father, is not prepared to provide

the child, R.F., with her basic needs, given he has a substance abuse problem,

[Appx. 10]
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specifically, crack cocaine, whichpreventahim from providing adequate care for

R.F.

On February 15, 2006, S.F. denied the allegations in the complaints but

stipulated to the granting of the motion for predispositional custody. A

magistrate found probable cause for removal of the children under R:C. 2151.31,

and ordered the children committed to the emergency care and custody of

CCDCFS. Testimony from the CCDCFS social worker was taken as it relates

to mother, as she was the custodial parent with regard to R.F. The social

worker testified that mother had failed to comptete the treatment plan services

in all particulars, including those regarding housing, parenting classes,

substance abuse, and mental health treatment. S.F. was referred to the drug

court program.

On May 17, 2006, the court held an adjudicatory hearing and granted,

without objection, the agency's oral motions to consolidate the two cases and to

make amendments to its complaints.

With regard to the complaint involving H.F., the complaint was amended

to include the following allegations: "Father has a substance abuse problem,

specifically.cocaine, alcohol, and marijuana, which interferes with his providing

appropriate care and supervision of the child. *** Father cannot provide the

ISAR 6 55), P90604 [Appx. 11]
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basic needs for the chi.l.d as he is in residential treatment. *** Father needs

parenting education to provide adequate care and supervision of the child." (Tr.

6.)

With regard to the complaint involving R.F., the complaint was amended

to includethe following allegations: "Father, S.F., has establishedpaternity. ***

Father, S.F., is not prepared to provide the child with her basic needs as he is

currently in residential treatment. *** Father, S.F., has a substance abuse

problem, specifically cracklcocaine, which interferes with him providing

appropri.ate care for the ehild." (Ti. 5.) The trial couxt noted the appearance of

the assistant prosecuting attorney on behalf of the agency, the agency social

worker, the guardian ad litem for the children, S.F., and the assistant public

defender, Margaret Isquick, representing S.F. The mother had been served in

both cases and had been sent a notice regarding the May 17, 2006 hearing, but

failed to appear. Given her'nonappearance, the agency social worker testified

regarding the allegations of her neglect as to H.F. and the allegations of abuse,

neglect and/or dependency of R.F. (Tr. 10.) The court found these allegations

to be truQ as to the. mother, and found the children to be neglected and abused,

neglected andlor dependent respectively.

110 6 5 5 ^OO 6 0 5 [Appx. 12]
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The court, when learntng from counsel that there would be admissions to

the allegations set forth in the amended complaints on the part of S.F., entered

into the following colloquy with S.F. and his counsel:

"THE COURT: ***Dad, it's the Court's understanding that
you're about to enter an admission to the
amended complaint?

S.F.: Yes.

THE COURT: Okay. Very good. And you've had an
opportunity to review that with your
attorney, is that correct?

S.F.: Yes.

7CHE COURT: All right. Before I can accept your
admission there are certain questions that
I need to ask you. No. 1, are you under the
influence of any drug or alcohol?

S.F.: No.

THE COURT: Has anyone made any threats or promises in
order to get you to admit here this
afternoon?

S.F.: No.

THE COURT: Do you understand that by admitting to the
complaint as amended that both children -
is it R.? ***

S.F.: R.

55 ^0606 [Appx. 13]
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THE COURT: R. can be found to be abused, neglected,
and/or dependent, and H. could be found to
be neglected. Do you understand that?

S.F.: Yes.

THE COURT: All right. Do you understand that if these
two children are found to be abused,
neglected, and/or dependent, the Agency is
asking for what's called temporary custody.
Do you understand that?

S.F.: Yes.

THE COURT: And doyou understand that with temporary
custody, if it's granted to the Agency, you as
a parent would be losing some of your
parental rights on a temporary basis. Do
you understand all that?

S.F.: Yes.

THE COURT: Do you understand that by entering the
admission today you're giving up certain
rights. Those rights are the right to go to
trial. Do you understand that? You're
giving up the right to go to trial?

S.F.: Yes.

THE COURT: Okay. You're giving up the right to cross-
examine any witnesses, bring iii your own
witnesses, or testify on your own behaTf? Do
you understand that?

S.F.: (Indicating.)

VN1;0655 V060Q 7 [Appx. 14]
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THE COURT:

S.F.:

THE COURT:

MS. ISQUICK:

THE COURT:

MS. ISQUICK:

THE COURT:

MS. ISQUICK:

THE COURT:

S.F.:

THE COURT:

S.F:

All right. You are represented by counsel.
Do you have any questions that you wanted
to ask your attorney at this time concerning
anything that's going on here? And if you
do, I certainly will give you time in private
to talk with you attorney. Do you have auy
questions?"

We already went through it.

Do you want to Miss Isquick?

No.

Oh, did he say no?

Yes.

Oh, I'm sorry.

He said we already went through it.

Okay. Real good. All right. With that being
said, as to the amended complaint regarding
R.F. Case No. 06900286, do you admit to the
amended complaint or deny?

I admit.

Okay. As to that case ending in 286, the
Court will find the child, R.F., to be abused,
neglected, and dependent. As to the child,
H., Case No. 06900231, do you admit to the
amended complaint or deny?

Yeah.

Mg. ISQUICK: He admits.

^^RLAI 6 5 5 ^^ 0 6 0 8 [Appx. 15]
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THE COURT: . You'Il adnai.t?

MS. TSQUICK: You have to say you admit.

S.F.: Yes I admit.

THE COURT: Okay. The Court will accept your
admission, find that admission also to be
voluntarily, inteIligently, and knowingly
made. The child, H.F, will be found to be a
neglected child." (Tr. 11-15.)

The court granted the motion for temporary custody of both children to

the agency, and they remained in a foster home together. S.F. was stated to be

a participant of the drug court program, and the a gency indicated that its goal

was reur.ifacation of the children solely with S.F., once he addressed his needs,

as the mother failed to participate in, the agency's directives and failed to appear

for hearing. The recommendation of the children's guardian ad litem concurred

with the agency's plan.

The magistrate's decision with regard to the finding as to H.F. was filed

on June 5, 2006, and the decision with regard to the findings as to R.F. was filed

on June 7, 2006. S.F. did not file any objections to the magistrate's decisions

under Civ.R. 53. The journ.al entry of the court accepting, approving and

adopting the magistrate's decision as to H.F. was signed by the originally

assigned judge on May 30, 2006, and was filed with the clerk and j ournalized on

[Appx. 16]



Ju.ne 5, 2006. The journal entry of the court accepting, approving and adopting

the decision of the magistrate as to R.F. was signed by the same judge on May

30, 2006, and was filed withthe clerk and journalized on June 7, 2006. S.F. did

not file a Notice of Appeal from the trial court's decision accepting, approving

and adopting the magistrate's adjudicatory finding of neglect as to H.F., and

abuse, neglect and/or dependency as to R.F., nor to the dispositional findings

graiiting emergency temporary custody to CCDCFS. Both journal entries

noticed. the parties of the right to appeal the judgment of the court to the Court

of Appeals, thirty days from date of the entry.

On Jtlly 18, 2006, the court issued specific orders to prevail upon S.F. to

abide by the terms and conditions of his dxxug court contract. (Tr. 8, 9.) S.F.

failed to do so, and he was discharged from the program on September 12, 2006.

(Tr. 5.)

On October 19, 2006, the case was remanded to the regular docket for

further proceedings. On December 14, 2006, S.F. was appointed counsel on the

agency',s motion to modify temporary custody to permanent custody. The matter

was then continued to January 18, 2007, for pretrial or preliminary hearing.

On January 18, 2007, at a pretrial, the court granted S.F.'s motion to

continue the trial on the motions to remove the children from temporary to

10 6 55 10 610 [Appx. 17]
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permanent custody as he was in a shelter at the time and his assigned counsel

wanted time to prepare. The court reset the next hearing for March 15, 2007.

All parties, save the children's mother, were present on March 15, 2007.

The court granted the agency's motion to withdraw its motion to modify

temporary custody to permanent custody and its motion for extension of

temporary custody. S.F. had completed a thirty-day inpatient treatment

program, but was unable to participate in the recommended intensive outpatient

treat5nent program because he was recovering from a gunshot wound. However,

he eventually completed an intensive outpatient treatment and aftercare

program at another agency, Unfortunately, S.F. relapsed wn:.thin a month of the

March 15, 2007 hearing.

The court on March 15, 2007, scheduled a final preliminary hearing for

June 21, 2007, and a dispositional hearing for July 26, 2007. S.F. failed to

appear at both of these hearings.

On the date of the trial, July 26, 2007, motions regaiding permanent

custody were before the court. S.F.'s attorney made a motion to continue the

trial, as his client's "whereabouts were unknown, and to'see if wo could get the

opportunity for him to appear in court." ('Ir..5.)

^^ 6 5 5 71w o 6 1 1 [Appx. 18]
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The motion was denied. The court proceeded to take testimony from the

agency's social worker, who testifi.edthat neitherbiological parent completedthe

basic needs objectives of their case plans, did not benefit from the services

offered by the agency, and failed to remedy the conditions that led to the

removal of the children from their care. (Tr. 22.) The trial court judge, after

hearing from all parties present, indicated that based on the evidence,

testimony, and the recomrimendation of the children's guardian ad litem, he was

granting the order of permanent custody as to both children finding that it was

in their best interest.

The trial court entered its orders, finding H.F. neglected and R.F. abused,

neglected and/or dependent, based on S.F.'s admissions to the amended

complaints, and as to the mother, based on the testimony of the agency social

worker.

The successor judge's journal entries from the final trial of July 26, 2006,

placing the children in permanent custody of CCDCFS, and terminating all

parental rights of the mother and S.F., were signed on July 27, 2007, and

journalized by the clerk of courts on August 10, 2007.

S.F., pro se, i"iled a preprinted Notice of Appeal in both cases on August

13, 2007, attaching the final journal entries of August 10, 2007. The Notice of

VOW 6 '`^ 5 TR 0 6 12 [Appx. 19]
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Appeal indicated that he, as pro se father of the children na.m.ed, "gives notice

that he will appeal on questions of law, the granting of permanent custody of

this child/these children to the Cuyahoga. County Department of Human

Services." The notice also states that "[t]his appeal is taken pursuant to Ohio

Rule of Appellate Procedure 4(A) and is filed as a matter of right."

A motion of S.F. pro se, filed with this court on August 14; 2007, requested

appointment of counsel and a transcript at the State's expense. This court

appointed appellate counsel of record to represent S.F.; and sua sponte

consolidatedAppeal Nos. 90299 (In re H:F`., AD 06900231), and 90300 (In re R.F.

AD 06900286) for the record, briefing, hearing and disposition.

APPEALABILITY OF JUDGMENTS BASED ON
MAY 17, 2006 HEARING

Because we find the first assignment of error to be well-founded and

determinative, we do not address the other two assignments of error set forth in

the appendix attached to this opinion.

S.F.'s first assignment of error reads as follows:.

"The trial court committed prejudicial error and denied
Appellant due process of law at the adjudicatory hearing by
accepting an adnussion from Appellant without first
determining: (i) that he understood that by entering an
admission he was waiving important constitutional rights,
including the right to remain silent; and (ii) that he fully
understood the consequences of an admission. Juv.R. 29 (D).

IWO 6 5 5 ^^ 0 6 13 [Appx. 20]
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Fifth andFourteenthAmendments, Constitution of the United
States; Article 1, §10 and §16, Constitution of the State of
Ohio." (Emphasis in original.)

Before addressing S.F.'s first assignment of error, we must determine

whether this issue is timely appealed pursuant to App.R. 4(A).

CCDCFS contends that S.F. failed to timely appeal the trial court's

decision adopting as judgment of the court the May 17, 2006, adjudication of the

children as abused, neglected andlor dependent, and the dispositional portion of

the judgments placing the children in emergency temporary custody of the

agency.

This court was presented with the same preliminary issue in the case of

In re AC., Cuyahoga App. No. 84830, 2005-Ohio-1742, and relied on its then

recent decisioYi. of In re S. G. & M. G., Cuyahoga App. No. 84228, 2005-Ohio-1163,

in revisin.g previous holdings that when a trial court made an adjudicatory

finding of dependency, neglect or abuse, the parent must appeal that finding

within thirty.days of the judgment entry as required by App.R. 4(A).' These

holdings were based on the Supreme Court decision of In re Murray (1990), 52

Ohio St.3d 155, 556 N.E.2d 1169, fi.n.din:g that an aggrieved party generally has

2See, also, In re M.L.R., 150 Ohio App.3d 39, 2002-Obio-5958; In re C.H.,
Cuyahoga App. Nos. 82258, 82852, 2003-Ohio-6854; In re M.Z., Cuyahoga App. No.
80799, 2002-Ohio-6634; In re Michael A., Cuyahoga App. No. 79835, 2002-Ohio-1270;
In re Natalie Hart, Cuyahoga App. No. 75326,199 Ohio App. LEX[S 5896.

A►_93; 6 5 5 0 0 6 14 [Appx. 21]



-14-

thirty days from the time of an adjudication order is entered to appeal that

order, when it is accompanied by a temporary order of disposition, as a final

appealable order, as it affects a significant parental right. Id. at syllabus.

This court in In re A. C., supra, stated "this court revised its holding on

this issue in In re S.G. & M.G., Cuyahoga App. No. 84228, 2005-Ohio-1163, and

ruled that App.R. 4(B)(5) permitted a parent to appeal an adjudicatory ruling

either at the time that ruling was made or in the appeal of the final dispositional

order." In re A,C., at paragraph 11. The A.C. court further stated "[i]n S.G.,

however, the Eighth, District clarified an alternative opportunity to appeal an

admission made at the adjudicatory hearing. S. G. relied on App.R. 4(B)(5) ***."

In re A. C., at paragraph 12. "S. G., supra, acknowledged the adjudicatory ruling

fi.nding the children in question to be neglected was a final appealable order,

consistent with the. Ohio Supreme Court's holding in In re Murray ***." The

court went on, however, to explain the rule also "authorizes an appeal of an

adjudication order alternatively thirty days after the court renders a final order

on all issues i.nthe case." A.C., at paragraph 15, quoting S.G., at paragraph 11.

`°VPe agree with this interpretation." Id. at paragraph 15.

This interpretation.was also adopted in In re A.D., Cuyahoga App. No.

87510, 2006-Ohio-6036:

-1HLB;'6 5 5 e,10 6 15 [Appx. 22]
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"App. R. 4(B)(5), however, provides an exception to App. R.
4(A), and authorizes an appeal of an adjudication order
alternatively thirty days after the court renders a fi.nal order
on all issues in the case. This rule governs partial judgments
and provides:

`Tf an appeal is permitted from a judgment or order entered
in a case in which the trial court has not disposed of aIl
claims as to all parties, other than a judgment or order
entered under Civ. R. 54(B), a party may file a notice of
appeal within thirty days of entry of the judgment or order
appealed or the judgment or order that disposes of the
remaining claims. Division (A) of this rule applies to a
judgment or order entered under Civ. R. 54(B):" Id. at
paragraph 14.

In the case sub judice, S.F. could appeal the trial court's final ruling

adopt-ing and appro<ring the Magistrate's Decision in the adjudicatory and

dispositional hearing or after the case was disposed of by the final dispositional

hearing of the trial court judge by journal entries signed on July 27, 2007, and

journalized by the Clerk of Court on August 10, 2007.

INSUFFICIENCY OF COMPLIANCE WITH JUV.R. 29(D)

At the outset, we must acknowledge that the termination of parental

rights is "the family law equivalent of the death penalty," In re Hayes (1997), 79

Ohio St.3d 46, 48; In re Hoffman, 97 Ohio St.3d 92, 2002-Ohio-5368. See, also,

In re Murray (1990), 52 Ohio St.3d 155 (which states that a parent has a

"`fnn.damental liberty in.terest' iu the care, custody, and management of his or

L ^ 3 55 06 16 [Appx. 231



-16-

her child" and "the right to raise one's children is an `essen.tial' and `basic' civil

right.") Id. at 157.

Juv.R. 29 outlines the procedure the juvenile court must follow upon the

entry of an admission to the allegations of a complaint at an adjudicatory

hearing. The trial court, pursuant to Juv.R. 29(D),

"shall not accept an admission without addressing the party
personally and determining both of the following:

(1) The party is making the admission voluntarily with
understanding of the nature of the allegations and the
consequences of the admission;

(2) The party understands that by entering an admission the
party is waiving the right to chaL.enge the Witnesses and
evidence against the party, to rernain silent, and to
introduce evidence at the adjudicatoxy hearing."

Where a constitutional right is involved, as is the case here, the law

requires "strict compliance" and the failure of the trial court to advise a parent

of a constitutional right is, per se, prejudicial. In re Onion, 113 Ohio App.3d 498.

This court has held that when a constitutional right is in.volved such as in cases

involvin.g termination of parental rights, a trial court's failure to comply with

Juv.R. 29(D) has been found to constitute plain error. In re A.C., at paragraph

24.

17 [Appx. 24]
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As recently stated by this court in In re L.C., Cuya:hoga App. No. 90390,

2008-Ohio-917, "Juv.R. 29(D) places an affi.rmative duty upon the Juvenile

Court. Prior to accepting a parent's admission, the Juvenile Couxt must

p ersonally address the parent appearing before the court and determine that the

parent, and not merely the attorney, understands the nature of the allegations

and the consequences of entering the admission. The trial court is required to

make carefulinquiries in ordex to ensure that the party's admission is voluntary,

intelligent, and knowing." Id. at paragraph 23.

A trial court's failure to substantially co3nply with Juv.R. 29(D)

"constit'ates prejudicial error that requires a reversal of the adjudi.catian in ordex

to permit the party to plead anew. We review whether a court has substantially

complied with Juv.R. 29(D) de novo." In re L.C. at paragraph 24.

In re M:C., Cuyahoga App. Nos. 85054, 85108, 2005-Ohio-1916, this court

reversed an adjudication of neglect and an award of permanent custody when

the trial court failed to inform the parent and grandparent that by entering an

admission under Juv.R. 29, they were admitting to the truth of the allegations

in the amended complaint and to a finding of neglect; and that they were giving

up rights that applied to the adjudicatory hearing.

^^^ 6 5 5 IR6 0 6 18 [Appx. 25]
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In the case sub judice, as In re M.C., supra, the trial court failed to

personally address S.F., and inform him that by entering admissions, he was

admitting to the truth of the allegations in the amended complaint and to the

respective adjudicatory findings. In fact, the court, in a manner similar to that

of the one in In re Beechler,115 Ohio App.3d 567, 571, 685 N.E.2d 1257, (dealing

with a review of Juv.R. 29 explanation of rights in the context of a delinquency

case) focused on the responses of the attorney rather than the actual party

giving up his or her rights.

"This rule places an affirmative duty upon the juvenile
court. Prior to accepting an admission, the juvenile court
must personally address the actual party before the court
and determine that that party, and not merely the attorney,
understands the nature of the allegations and the
consequences of entering the admission. Fuxthermore; the
test for the accused delinquents's understanding of the
charges is subjective, rather than objective, in that it is not
sufficient that a hypothetical reasonable party would
understand. The person actually before the court must do
so:" Id. at 1259.

Most critically, the trial court failed to inform S.F. that he was giving up

up rights that not only applied to the adjudicatory and dispositional hearing, but

more importantly to the final dispositional hearing, resulting in termin.ation of

his parental rights. S.F. responded affirmatively to the following questions of

the magistrate:

Vk-@ 6 5 5 NO 6 19
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"THE COURT: Do you understand that if these two
children are found to be abused, neglected,
and/or dependent, the Agency is asking for
what's called temporary custody?

THE COURT: And do you understand that with temporary
custody, if it's granted to the Agency, you as
a parent would be losing some of your
parental rights on a temporary basis?"

S.F. was not told that by enterin.g into the admissions that the trial court

would not only make a determination with respect to the adjudicatory status of

the children and temporary custody,, but that those findings could be used

against S.F. at a later time if the agency sought permanent custody of the

children, which is exactly what happened when S.F. relapsed and experienced

difficulties stemming from the relapse.

In In re A.A., Cuyahoga App. No. 85002, 2005-Ohio-2618, this court

reversed an adjudication of neglect and an award of permanent custody where

the trial court failed to advise the parent of the constitutional right to remain

silent. Areview of the recordherein discloses that when the magistrate indicated

that S.F. would be giving up the right to go to trial, she mentioned the right to

cross-examine or challenge any witnesses, the right to bring in his ownwitnesses

aiad h-is right to testify on his own behalf, i.e., the right to introduce evidence at

the adjudicatory hearing, but she failed to mention the right to remain silent

explicitly set forth in Juv.R. 29(D)(2). In the case at bar, it is clear from the

[Appx. 27]
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record that the magistrate failed to advise S.F. of his constitutional right to

remain silent, and the trial court erred in adopting the findings on that basis

alone.

In re S. G. & M. G. , supra, this court reversed an adjudication of neglect and

an award of permanent custody where the trial court failed to advise the parent

of any of the constitutional rights that where being waived by the admission.

Although this was not the case herein, the failure to include the right to remain

silent in the review of constitutional rights being waived by admission, compels

reversal. -

Lastly, in re A.D., Cuyahoga App. No. 87510, 2006-Ohio-6036, this court

again reversed an adjudication of neglect and award of permanent custody

where the trial court accepted the parent's admissions to allegations in an

amended complaint without first determining that she understood that she was

waiving her constitutional rights, as mandated by Juv.R. 29(D). Further, the

A.D. court stated:

"Upon review of siinilar questioning of the appellant in In re

S.G. & M.G., supra, this court stated the following:

`Even if we were to construe this colloquy as being in
substantial compliance with Juv.R. 29(D)(1) regarding
appellant's understanding of the nature of the allegations
and the consequences of her admission, there is absolutely
no compliance with respect to Juv.R. 29(D)(2), which
governs the constitutional rights a party waives upon

55 ^^ ^ 62 I [Appx. 281
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entering an admission. The court failed to advise appellant
of any of the rights she would b e waiving in exchange for her
admission. Written in the conjunctive, both subsections of
Juv.R. 29(D) mustbe satisfied before it can be said that there
has been substantial compliance with the rule. Because-
there was no such compliance, appellant's admission to the
eomplaint as amended was not voluntarily and knowingly
entered: " Id. at paragraphs 72, 73.

Thus, as we found in the cases cited above, because the trial court failed

to ascertain that S.F. understood the nature of the allegations and all the

consequences of his admissions as required by Juv.R. 29(D(1), and because it

failed to advise S.F. of all of the rights he would be waiving in exchange for his

admissions as required by Juv.R. 29(D)(2), it cannot be said that his admissions

to the amended complaints were voluntarily and knowingly entered. We agree

with S.F.'s contention that the trial court accepted his admissions in violation

of Juv.R. 29(D), requiring a reversal of the adjudication in order to permit him

to plead anew.

Based on our disposition of the first assignment of error herein, this court

will not address the remaining assignments of error set forth in the appendix to

"this opinion. See App.R. 12(A)(1)(c).

The orders of the juvenile court adjudicating H.F. as a neglected child and

R.F. as an abused, neglected and dependent child, respectively, based on

allegations set forth in the amended complaints as to S.F. only, are hereby

°0655 15BO622 [Appx.29]
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orcleted reversed. Without these orders of adjudication relating to S.F., the

dispositional award of permanent custody to CCD CFS as itrelates to S.F. cannot

stand and are, likewise, reversed. This case is remanded for further proceedings

consistent with this opinion.

It is ordered that appellant recover of appellee costs herein taxed.

fihe court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to the Cuyahoga County

Common Pleas Court, Juvenile Division, to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

"v4
NIARY ILEEN HILBANE, PRESIDING JUDGE

PATRICIA.A. BLACKMON, J., and
MAl.^,Y JANE BOYLE, J., CONCUR

t. `'" 655 R00623 [Appx. 3 0]



APPENDIX

"II The judgment terminating Appellant's parental rights
is against the manifest weight of the evidence and
constitutes a denial of due process of law. Fourteenth

Amendment, Constitution of the United States: Article

I, §16, Constitution of the State of Ohio.

III. The trial court abused its discretion and denied
Appellant due process of laW by denying his motion for
continuance of the hearing held on July 26, 2007:"

Y1_0655 00624 [APpx. 31 ]
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JOURNAL ENTRY

Appellee Cuyahoga County Department of Children and k'amily Servi.ces

(CCDCFS) has filed a timely motion to certify a conflict and, alternatively, a

motion for an en bane conference.

At. the outset, the court denies the alternative motion for en bane

conference. Appellee sought the same en bane hearing in In re A.D., Cuyahoga

App. No. 87510, 2006-Ohio-6036, whi.ch was denied. In re A.D., one of the

concurring judges in the court's holding fo7lowed herein, was the writing judge
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ira. the recent decision of In re X.R., Cuyahoga App. No. 90066, 2008-Ohio-1710,

The majority of the decisions from this appellate district have consistently

followed the line of cases citedin.the court's decisionherein, including In reA.D.

For the following reasons, the court grants the motion to certify a conflict

requested by appellee CCDCFS.

Pursuant to App.R. 25(A), a party can file a motion to certify a conflict

witbin ten days of the appellate court's decision. Pursuant to Section 3(B)(4),

Article IV, of the Ohio Constitution, a court of appeals shall certify the case to

the Supreme Court if it finds its judgment in confli.ct vvith a judgment of

another ccux-t of appeals on the same question. Thus, the con, ict must be on

the same question; the conflict must be on a rule of law, not facts; and, the

journal entry or opinion of the certifying court must clearly set forth the rule of

law in which the certifying court contends is in conflict with another court's

decision. Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596, 1993-Ohio-

223.

Tn accordance wi,th Whitelock, this court fin.ds that the decisionannounced

April 3, 2008 herei.n, to wit: In re H.F. & R.F., Cuyahoga App. Nos. 90299 &

90300, 2008-Ohio-1627, is in conflict with the Fourth District Cour.t of Appeals

deci.sion of In re P.N.M., Adams App. Nos. 07CA841 & 07CA842, 2007-Ohio-
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4976, and the'I'welfth District Court of Appeals decision of In re C.G., Preble

App. Nos. CA2007-03-005 & CA2007-03-006, 2007-Ohio-4361.

The court hereby certif`ies this matter to the Ohio Supreme Court for

resolution of the following issue:

"WHETHER APP.R. 4(B)(5), PROVIDES AN EXCEPTION TO
APP.R. -4(A), AND AUTHORIZES AN APPEAL OF AN
ADJUDICATION ORDER, DETERMINING ABUSE,
NEGLECT, OR DEPENDENCY, ALTERNATIVELY THIRTY
DAYS AFTER THE COURT RENDERS A FINAL ORDER ON
ALL ISSUES IN THE CASE, INCLUDING FINAL
DISPOSITION AS TO PARENTAL RIGHTS."

Jrt:dge Patricia A. Blackmon, CONCURS

Judge Mary J. Boyle. CONCURS

Mary . een Kil.bane, Presiding Jndge

RECEIVED FOR FILING

MAY 9- 2008
GERALD E. FUERS7

OLERK OP,Y}"^ GOIyR^ O^p APP^ALS
BY ( ^^OER

[Appx. 361
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This matter came on fox hearing tbis 26th day of July, 2007, before tb.e Idonorable Thomas F.
O'Mall.ey, upon the mot.ion to modify temporary custody to pexman.ent eustody ftled by the Cuyahoga
Co2iuty Depaztment of Children an.dFamily Sexvices onMay 4, 2007.

The Coutt fin.ds that a1l necesspry parEies were served. Present this day in. Court were:
Assistant I'rosecutiug Attorney Tatum.y Semanco, SocW Worker from Children Fam,ily Services
Michelle Oli.ver, Counsei for the Father Attorn.ey 11%fark.Witt, and Gusrdi.an Ad Latem Carla Golu.liov,'sc.
The mother and father, have.been duty served, failed to appear.

Whereupon the Court heard testi.mony as it relates to tbe request for permanent custody aud
accepted evidenco.

The Court received tho report of the Cruardian ad Tlitebx racornmendin..g that an order of
Peruzauent. Custody to tb.o Cuyahoga County Depattment of Children and Fami].y Services would be iu
the chiJ dten's best in.terest.

Upon due consideration of the evidence presented aud the report of the Guardian ad Litem, the
Court finds by cl.ear and convincing evidence that the children caun.ot be placed with tb.eir b.i.s/her
parents within a reasonablc time or should not be placed with their parents for the following reasons
puxsuaut to Section 2151.414(B).

FollowiCtg the placement of the children butside the child's home and notwifhstauding
xeasonable case pJ,anning and diligeint efforts. by the agency to assist tb.e parents to rennedy
the problems that ini.tially caused the child to be placed outside tbs home, the parent has
failed continuously and repeatedly to substantially remedy the conditions oarising the child
to be plaoed outside the child's home.

The parents have demonstrated a lack of coxuvii.tment tovward the childr'en by faiting to
regularly support, visit, or oommuuicate with the child when able to do so, or by other
actions showing an unwillingness to provide an adequatc permanent home for the cbild.

The Parents are unwilling to provide food, clotbing, shelter, aud other
necessiti.es for the children or to prevent the children from suffering emotional
or mental neglect as evidenced by theix unwiltingness to successfully complete
a case plan so they can provide care for the child. ^

^- ^ have committed abusa or negtect to the children and the liJselihood
-af recurrence of the abnso ox neglect makes the child's placement with the
parents a tbreat to the children's safety.

1
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The Court fu-tJaer fnds, based on the n-id.ence presented and the recommendation of the
Guardiav. ad Libem for tb.e chi7dren aud after considarin.g a11 relevant factors, iza.cluditg but not limited
to each of fho factors lisEed at O.RC. 2154.414(D)(1)-(5), that an ordez of Pezman.ent Cnstody is in the
ch7.dren's best intexest aud the children caunot be placed with one of the cbald's parenfs within a
reasonable time or should notbe placed with either parent

`The Coutt fiuther finds that reasonable efforts were mada by the Cuyahoga County Depattment
of Cbildren and FauRy Services to prevent tbe removal and th.a continued remaval of the cluldren
from; the home and to finalize a permanency plan, to wit: substance abuse treattnent, housing referrals,
employrnent assistance, visitation, and case management sezvices. Adoption is tb.e permanency plan.

7.T IS I'TJJLTBER ORDERED that tb.e pzevious order of temporary custody to CCDCFS is
term.in.ated•

I'I' XS .T+'U12TMR OIZDFRED that the cTiildxeri, EL ; k'.' and R F , is
placed imt the 1'exmauent Custody of the Ctzyah.oga County' Depax-Bmeb.t of Children k'amily
Services pursuant to R.C: 2151.353 and I2.C. 2151.41(S)(1) and that all parantal Aghts of
L W and S: k'' to the children are he reby teximinated. The chil.drent wi11
ren.ain zo: the Permaneztt Custody of said agency uattil an adoptive home is secured and the child
is -placed according to law. P'ursaant to RC. 2151.417(C), this mattex• vcill be scheduled for a
Pe rtnauent Custody review heariing before the Magistrate Wayne Strnulc.

]'I' IS I+'C7I2THE12 ORDE+I2ED that tb.e CleveJ.and School District is to bear tha cost of
educating said child.

•.: { I i .131

Y,:(30) DAYS FROM THt 'T`dE P.ARENTSMfRB - ADVISE,Li THAT Tl^+i.-Y rIAVI^, TE-E^T
DATE OF THTS EN'I'kL•Y+TO-F'IL,B':AWAPPEA.T. WITI3,;C^E.CQLTR^; OF APPEALS. THEY ARE
ADVISED THAT TT^;^>SIA^'Tl^'^ZI^"rHT Tb'cdY7I^T APPOII*ITEDCRUNSEL AND A FREE
'I`RANSCR]PT OF T'HE.-PROC$EDI'N'US`7P `ISiEY .P,RE,I^IGPN'T, 1N ORDER TO PERFECT
THEIR APPEAL. TI3E PARTILS^^.t^RE 3^I1'.^C'i`tI5 'Z°U^^NT;A^^I THIS COURT IMMEDIATELY

. . _.. _
TI^E CLERK IS DIItEC"S'ED TO.SER.VE•A. C.OP''^._-OF"'I'^JTM'I^t:f^,^'; ON THE P.ARTTE,S.

FIT,ED WITH THE CLE12T^ AND JOURNAL,IZED

r 1-^^ 4" "
JOS1iPHF. Rl?SSO EX-OFbTCSO CJ^RT^

BY: 1tA"LT.rG F^F.RiVAN7?^+ Z
DEPUTX CLERK

14
T.HOMAS F. O'NIATILE

7/2fi/07
DATE

0959 3995 z
[Appx. 38]
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C(3T_7N TY OF CT3Y AHOGA "tuMMA E':_ ^7TjVEN^f rE COURT DIVISION

IN'1`BE MA`iIEROF: H: F ;.-,] z^^t
Oar- COUR]
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JOUPNAL ENTRY

This matCex came on for heatiug this 26th day of July, 2007, beforo the Honorable Thomas F.
O'Nfalley, upon tb.e motion to modify tem.poxary onstody to permauent custody filed by the C4zyahoga
County Deparfiro.ent of Cb.ildren and Family Services on May 4, 2007.

'Ihe Cburt fuids that atl necessary parCies were served. 1'resen.t this day in Coutt were;
Assistant P.t•osecuting Attoaney 7.'ammy Semanco, Social Worker from Children Family' Services
Michelle Oliver, Couasel for tho Father Attorney Mark Witt, and Guardian Ad I,item Carla Golubovi.c.
The mother and fatb.ex, have been duly served, failed to appear.

Whereupon the Court heard tesrfim.ony as it relates to the request for liermanent custody and
accepted evidence.

The Cowtt •reqeived tb.e report of the Guardian ad Litean recommending that an order of
Perm.an.ent Ca.stody to the Cuyahoga County Department of CUildren and Family Services would be in
the children's best anterest.

TJpon duo consideration of the evidence presented and the xeport of the Guardiau ad Litem, the
Court fLUds by clear and con.vincing evidence tliat 11re children carinot be placed with their Jvs(.her
parents vdthin a reasonable time or should not be placed with theix parents for the follovrlin.g reasons
pursuant to Section 21.51..414(E).

Follo•GViug the placement of the cbi.Ldren outside the child's b-ome and notwithstauding
reasonable case platming and diligent efforts by the agency to assist the'parents to remedy
the problems that initially. • caused the child to be placed outside the home, tho parent has
failed continuously and repeatedty to substantially remedy the conditions causing the child
to be placed outside the child's home.

Ttha parents havo demonstrated a lack bf commitment toward the children by failing to
regularly support, visit, or communicate with the ehiid when able to do so, or by 'other
actions showi.ng an unwi.llingness to provide an adequate perm.aneut home for the chUd.

The Parents aro un.v,rilJing to pxovide food, clothing, shelter, and otb.er
necessities for tho cbi7.dron or to prevent tb:e children from saffering emotional
or znental neglect, as evidenced by their unwillingness to successfulty conzplete
a case plan so they can provide care for tixe cbild,

_04=jj^ have conixnitted abmse ox neglect to the ebildren and the likeblood
of recarrence of the abuse. ox neglect makes ib.e child's placement with the
parents a threat to the children's safety.

0059 3996 1
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°The Court finther. i"iuds, based ou the evidence presented and the recommendation of the
Guatdian ad Litem for the children and afte* considering all relevant factoxs, includin.g but not limited
to each of the factors listed at O.R.C. 2154.414(D)(1)-(5), that an order of Permanent Cnstody%s in the
children's best interest and the children cauuot be placed with one of the chil.d's parents witbin a
reasonable time or sb,ould not be placed with either parent.

The Court fiu•ther finds that reasonable efforts were made by the Cuyahoga County Department
of Cbildte.a aud Patnily Serv.'tces to prevent th.e removaLkand tb.e continued removal of tb.e ch3l.dxen
from. the hoxne and to finalize a perm.anency plan, to wit: snbstance abuse treatment, housing referrals,
employment assistance, visitation, and caso management sexvi.ces. Adoption is th.e petmauency plan.

TT IS F[J12.TMR ORDERED that the previous order of te.mporary custody to CCDCFS is
terminated.

ST XS 1+'TJR'I'D7±,R ORDI "D that the cb.i_idren, $; V. . and R . p' ., is
placed in tlae Pe.rzuanent Custody of the Cuyahoga Connty Depan-tment of Children E+axnily
Services pursuant to R.C. 2151.353 and R.C. 2151.41(B)(1) aud that aTk pareiatal xights of
L) L 'Wi . and S' , F to the cJzildren are hex-eby texminated. The clvldren vvilk
remain ra tTze Pe:rmancat Custody o£said agency untfl an adoptive home is secured andthe chidd
is placed according to Iaw. Pursuaut to R.C, 2151.417(C), this matter will be scheduled for a
Permanent Custody xevnew hearing before the Magistrate Wayne Stc•nnk.

iT TS I'CTi2.'1'MR ORDERED that the Cleveland School D%stdct is to bear the cost of
edncati.vg said chilcl:°ixt Pitw.^.i V i• ,.. . if 1'.7, •1 =3^

;ririq a$t-5t.,,,d^,....

MLE P,ARFNTS'+ARB,..A'D'VISED'"C11A.'^` "IT'IEY';f3AVE •.,̀IEIIIt'fY (30) DAYS ER.OM TIdE
DA.TE OF 'IpSTS EN"I'^Y-TO ^PITsEi'ANAPPEAI.. WTTH• I'EiE GOUR.T`OF APPEALS. THE'Y ARE
ADVISBD TH_AT TTfEY Ht^.^+:TFIE, dtIGTHTY TO! COURT'A'FI'OINTED COUNSEL AND A FREE.
TRANSCRIPT OF TM PROCEED]NG;SsIV,E'1'^IEY:_^.^INDTGENT, D.^ ORDER TO PEItFEECT
T.EiLLR 1a.PPE.,AL. THE PART IES, ECTED TO C01? 1.'ACT THTS COURT IN1Zv1EDIA.TET.,^'
TN WRTT]N.^^[7I,D•THE'^'^^JIS TO

,RL[t
E^ERCISE TFiESE 1?IGT3TS.

ti'i1' ;.;'@=r.:.::
.._ ... . ..., . .... ..,_. ....9^^

THE CZ•,ERK IS DTItECTED TO SERVE A CQkY OF..THIS Et`T 1RY ON `I'HE PARTLES.

FILED WITH THI? CLERK AND JOIJRNAI,IZED

T- /a ---0 ? m /^
JOSET.'HF. RUSSO EX-OMCIO CLERK

BY: NIlT_M BERN.AIVDYZ • 7/26I07
DEPUTY Q,ERK DATE

Q"059 3997 2
[Appx. 401
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fJyT'9^HR NfATTER OF: H F CASR NOS.: AD 06900231

JOURNAL ENTRY

Tbi.s matter came onforhearingthis 15°i day ofMaxch, 2007, boforethellonorable3udge ThomasF.
O'Ma11ey upon a Motion to Withdraw niotion to Modify Temporary Custody to Permanent Custody and
motion for First Extension of Temporary Custody and Rcquest for Specific Findings filed by the Cuyahoga
CountyDepaxtment of Children and Family Servics on March 5m 2007.

Tha Court finds that all necessaryparties were seerved. Presant this day in court were: Assistant .
Prose.cutingAttorney, Gina Lowe; Michell OJiver, social woxker from the Cuyahoga County Department of
ChildrenandFamitlySexvices;father,S: tF .; CounselforthefatherAttorneyMarkWittan.dCarla
Go[ubovic, Guardian ad Litein for the children,

IiearinghadontheMotiontoWithdrawMotiontoModifyTemporaryC4istodytoPermauentCustody -
and Motion foxfirst and second extension of Tempqrary Custody and request forSpecif'icFindings.

''he Court grantsMotionto Withdraw Motion to ModifyTemporaryCustodyto Permauent Custody
aud a fitst and second six month extension of temporarycustody, until Augost 6, 2007 and speaific f' indings.

The Court firrther fnds that reasonable efforts were made by the Cuyahoga County Depathnent of
Childrenand Family S.ervicestofxnalize apermanencyplaaforthe child and to preventthe continued removal
of the ckild from the home. Specifically, CCDCFS intends to reunify the children with the father following
tbisrequestforasixmonthexten.sion iffatherachievestheremainingobjectivesofthecaseplan.. TheCoufl
approves the permauency plau.

IT IS FTJ.RTIICiR ORDERED that said child is continued in the Temporary Custody ofthe Cuyahoga
County Department of Children and Family ServiceEpursuantto RC. 2151.353 audR.C. 2151.414(B)(1)

Matter to be set for review on Magistrate Wayne Stntult's Docket

IT IS FURTHER ORDERED that the Cleveland School Districtis to bear the cost of educating said
children.

THE PARENTS ARE ADVISED THA.T THD+`Y HAVE TffiRTY (30) DAYS FROM THE
D.A.T.E O)? THIS IIVTRY TO FILE AN APPEAL WITS THE COII.RT OF APPEALS. THEY .ARE
A.DV.[SED 7HAT TH];+Y TLA.VE THG RIGHT TO COU.RT APPOIN'T'ED COUNSEI, AND A+ !.E
7.RA.NSCRIPT OF THE PROCEEDINGS IF THEY t1.RE INDIGEN'I',1N ORDER. TO PER ++ CT
T.EFI.+;TRAPPEAL. THE PARTIES ARE DIRECTED TO CONTACT TRI.S COURT IlVDVIEDIA'I'EI.Y
IN WRTI7NG SHOITLD THEY WI,SH TO FOCERCISE TkfESE RIGITI'S.

THE CLEItK IS DIRECTED TO SERVE UPON TEE PARTIES NOTICE OF T13IS
3UDGMINT AND IfiS DATE OF ENIRY UPON 7TIE JOURNAL. CR 58(B)

0 0 ^ 4 9757 [Appx. 411



Filed with the Clerk and Sournalized

Joseph F. Russo
/A/
Eg Qfd'iezo Clerk

Date 3/15f67

0054 9758 [Appx. 42]
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IlV TM1VI'ATT'ER OF: R CASE NOS.: AD 06900286

SOYTi2NAL ENTRY

Thismatter cauie on£orheatingthis 15s` dayofMarch, 2007, beforetheHonorable J'udge`I'homasF.
O'Malley upon a Motion to VTitladraw motion to Modify Temporary Custody to Pexmanent Custody and
moti.onforFirst and secondExtons'ion of Temporary Custody and Raquestfox SpecifioPindingsfiledbythe
Cuyahoga County Department of Children and Famxij^ Services onMarch P 200'7.

The Court finds that all necessary parties wera served. Presont this day in court were; Assistant
ProseeutingAtCorne-^^Lftn;cbell Olive; social worker £rom the Cuyahoga Couuty Department af
Cb.ildren aud Family Services; father, S? . F Counsel for the father A.tkomeyMark Witt and Carla
C'solirboviq Guardian ad Litem for the children.

Heazi.nghad onthe IVToflonto Witb.drawMotionto ModifyTezaporatyCustodytn Permaaent CSistody
aud Motion,for first andsecoz.d oxfensionof Temporary Custody and raquest forSpeci£'icFiudittgs.,

The Court grants112otionto WithdrawlGlotlonTo ModifyTemporaryCustodyto Pezmanentcizstody
and a first six montb extension of tomporary custody uutil August 6, 2007 aud spedific flvdings.

TJze Co7? t f tt`her finds that reasonabie efforts were made by the Cuyahoga County Departm ent of
Chil.dren and Family Servicesto finalize a pertnanencyplan for the ohild Specifical.ly, CCDCFS intends to
reunify the cb,iidren wit:h the father following this reqnest for a six month extension, if father achieves the
remaizdng objecti.ves oftb.e caseplan.'T7ze removal and the continued removalofthe cbjldt•eu fromtheb.ome
and to finalize a permanency plan to wit: drag aud alooJtol assessment and treatment, parenting education,
basic needs refeitals add case mauagoment T'b.e Coiart apPOt+es the permanency plan.

I`I' IS PURT'IIE?R ORDF,TZRD that sai(ichildis continued in the Teumporary Custody ofthe Guyahoga
County Depaxtment of Childrea and Family Sarvicespursuaut.to R.C. 2151.353 andR:C. 2151.414(B)(1)

Matter to be set for review on Magistate Wayne Sttvnk's Docket

IT IS FURTZIER ORDERED thatthe EShakerlleights SchoolDistrictis to bear`the cost of educating
said c2uldren:

TBE .PAREDI7.'S. ARE• A.DV7^F'1D TgA.T THEY IrAVE TORTX (30) DAYS k'ROM 7FECE
DA.TE OF THIS ]E1y'ltX TO di7T X Arj .r17.'PEA.I. WIT]gTF.f.E COTJRT OF A.PPE.ALS: 7`RE'X',A.RE
AD-.V.I'SED THA.T THEXHAVE'1IM RtGHT TO COTJRT A.PPOAtTTED COT71sTSEL.AIS'I? A E4 E
T'.L2ANSCRIPT OF THE PROCDED7NGS U 'I'B];Y AILE INDxGENT, IN ORDER TO PERFECT
T1TMAI'PEA.T.. THEP.AI2TIES.AZtEDIR;;CTED TO COIVTA.CTTffiS COUR.T71Y.t1YIEl?IA.TELX'
TN'RTRIn.'lNG SHOTJLD THEX' WtSR TO k:XE].RCFSE 7.'HC+ SE 1tIGH.'TS.

'A'HE CI,ERT( IS DMCTED TO SERVE UPON TEtE PARTIES NOTICE O'F TI3IS
J[TDGMENT AND ITS DATE Ok ENTRYUI'ON THE 7OURNA.L. C.R. 58(B)

0 0 3 4 1 ^ ^
^ 7 [Appx. 43]



Filed with the Clerk and JournaIi.zed

I- (^-O`1 mp
Soseph F. Russo Ex-Officio Clerk Judge Thomas F. Q'MaLikg

Deputy Clerk :Oate3(15/07

0054 4818 [Appx. 44]



STATE OF OHIO
COUNTY OF CUYAHOGA

IN THE MATTER OF:
RI F , d.o.b.

MAGISTRATE'S;t)EUSION :

G16 jUr] -} Aim ja^4,7^aE COMMON PLEAS COURT
+ p }J^UVEyN'c ILE COURT DIVISION

^ii t+l'i l.ty{yJ g

CASE=. NUMBER: 06900286

This matter came on for hearing this 17r' day of May, 200Q, before Magistrate Deanna O'Donnell,
upon the complaint forAbuse, Neglect, Dependency and Temporary Custody filed by the Cuyahoga
County Department of Children and Faniily Services, ("CCDCFS'^ on February 14, 2006.

Present in court were: Father, S : F Fathet's attomey, Margaret Isquick; Social Worker
from CCDCFS, Michelle Oliver; Assistant Prosecuting Attomey, Michelle Myers and Guardian Ad
LiternfAttomeyfor the child, Carla Golubovic. The Mother, having received proper service, failed to
appear.

The Court explained the legal rights, procedures and possible consequences of the hearing
pursuant to Ohio Juvenile Rule 29 and Ohio Revised Code 2151.35.

The Court finds that Father, S F , was previously servedwith a copy of the complaint and
voluntarily and knowingly waives any defect in seivice. -

Whereupon, AssistantProsecuting Attomey Myers moved to amend remove John Doe as a partyto
this action. Upon agreement of the parties, the Court grants said motion.

Whereupon, Assistant ProsecutingAttomey ljlyers tpoVed W consolidatethis matterwith the sibling
case, H F , case no. 06900231. Based upon,the facts presented and having received
no objection, the Court grants said motion and consolidates the case.

Whereupon, Assistant Prosecuting Attomey Myers mdved to amend the complaint. Upon
agreement of the parties, the Court grants said motion and accepts the amendments to the
complaint. The Father, S! F , knowingly and voluntarily entered admissions to the
allegations of the complaint as amended. The social worker, Michelle Oliver, provided swom
testirnony regarding the mother.

Based upon the admissions of the Father, S F and the sworn testimony of the social
worker, the Court finds by clear and convincing evidence that the child is ABUSED, NEGLECTED
AND DEPENDENT as defined in Sections 2151.031(D), 2151:03(A)(2) and 2151.044(C) of the Ohio
Revised Code in the following particulars:

1. On November 10, 2005, the date ofthe'child's birth, mother and child both tested
positive for cocaine and marijuana.

2. Mother failed to obtain prenatal care during her pntire pregnancy.
3. Mother has a substance abuse problem, specifically crack cocaine, which prevents her

from providing appropriate dare for the child.
4. Mother has mental health issues, specifically schizophrenia and bipolar disorder, which

prevent her from providing appropriate care for the child.
5. Mother has an extensive history with.CCDCFS spanning approximately eleven (11)

years. Mother has five older children who were committed to the cale of relatives and

0 [? 3 . 9 9 8 8 [Appx. 45]



one child who was adopted.
S. Mother is not prepared to provide the child with her basic needs. Mother does not have

housing and basic needs to provide for the child.
7. Father, S, F , has established patemity.
B. Father, S F' , is not prepared to provide the Child with her basic needs, as he

is currently in residential treatment. '

9, Father, S F ., has a substanc.e abuse problem, specifically crack cocaine,
which inteferes with him providing approp^iate care for the child.

Whereupon, Assistant Prosecuting Attotney Myers moved to disposition. Without objection, the
Court grants said motion. Upon review of the'eJidence; agreement of the parties and the report of
the Guardian Ad LitemfAttomoyforthe child, the CourEfinds by clearand convincing evidencethat it
is in the best Interest of the child to be committed to the Temporary Custody of CCDCFS.

IT IS THEREFORE RECOMMENDED that John Doe bo removed as a party to this action.

IT IS FURTHER RECOMMENDED that this matter be consblidated with the case of H
F: , case no. 06900231,

IT IS THEREFORE RECOMMENDED that the child be adjudged ABUSED, NEGLECTED AND
DEPENDENT as defined in Sections 2151.031(D), 21.51;93(A)(2) and 2151.044(C) of the Ohio
Revised Code.

IT IS FURTHER RECOMMENDED that the child be committed t6 the TEMPORARY CUSTODY OF
CCDCFS.

IT IS FURTHER RECOMMENDED thatthe prior order cotnmitting the child to the pre-dispositional
temporary custody of CCDCFS be terrriinated.

IT IS FURTHER RECOMMENDED that the case plan filed herein be approved and joumalized.

THE PARTIES ARE ADVISED THAT OBJECTIONS MAY BE FILED WITH THE ASSIGNED
JUDGE WITHIN FOURTEEN DAYS OF THE FILING OF THIS DECISION.

THE CLERK OF COURTS SHALL SERVE UPON ALL PARTIES NOT IN DEFAULT FOR FAILURE
TO APPEAR NOTICE OF THIS JUDGMEPIT.

Date Magistrate Richard Walsh

FfLED WITH THE CLERK OF COURTS AND JOURNALIZED

-(& l`I 18a
Joseph F. Russo Ex-Officio Clerk Date

By:
n
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STATE OF OHIO IN THE COMMON PLEAS COURT
^ Jl^iiaET l(LE COURT DN(SIONGOUNTY OF CUYAHOGA '`' ^= "'` i> s' ., î "t_4t`3; i

IN THE MATTER OF:
R Ft ., d.o.b.

CASE NUMBER: 06900286

This matter came on for consideration this -66 day of 2006, upon
the decision of Magistrate Richard Walsh, from a hearing hefd on May 17, 2006.

The Court finds that the Magistrate's decision is appropriate and in the best interest of the child.
Accordingly, the decision of the Magistrate is APPROVED.

IT ISTHEREFORE ORDERED that John Doe is removed as a party to this adtion.

IT ISFURTHER ORDERED thatthis tnatter is consolidatedwith the case of H. F , case
no. 06900231.

IT ISFURTHER ORDERED thatthe child is adjudged ABUSED, NEGLECTEDAND DEPENDENT
as defined in Sections 2151.031 (D), 2151.03(A)(2) and 2154.044(C) of the Ohio Revised Code.

IT IS FURTHER ORDERED that the child is committed to the TEMPORARY CUSTODY OF
GCDCFS.

IT IS FURTHER ORDERED that the prior oi-der committing the child to the pre-dispositiona{
temporary custody of CCDCFS is terminated.

IT IS FURTHER ORDERED that the case plan filed hetein is approved and joumalized.

Cleveland School District shall bear the cost of education for the child.

THE PARTIES ARE ADVISED THAT THEY HAVE THIRTY (30) DAYS FROM THE DATE OF THIS
ENTRY TO FILE AN APPEAL WITH THE COURT OF APPEALS. THEY ARE ADVISED THAT
THEY HAVE THE RIGHT TO COURT-APPOINTED COUNSEL AND A FREE TRANSCRIPT OF
THE PROCEEDINGS, IF THEYARE INDIGENT, IN ORDERTO PERFECTTHEIRAPPEAL. THE
PARTIES ARE DIREC T ED T O CONTAC T THIS COURT IMMEDIATELY IN WRITING SHOULD
THEY WISH TO EXERCISE THESE RIGHTS.

THE CLERK OF COURTS SHALL SERVE UPON ALL PARTIES NgT IN DEFAULT FOR FAILURE
TO APPEAR NOTICE OF THIS JUDGMENT.

Date

FILED WITH THE CLERK OF COURTS AND JOURNALIZED

u(-11n^ P-K
Jos(Oh F. Russo E^Offcio_Clerk Date

Cl It t^̀ ^ 'J o [Appx. 47]
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STATE OF OHIO '[N THE COMMON PLEAS COURT
COUNTY OF CUYAHOGA ^^^ j{^ t.c)41VENILE C.OURT DIVISION

^4 ^
IN THE MATTER OF: t'r uE^MMSSE NUMBER: 06900231
H F , d.o.b.<

This matter came on for hearing this 17ti' day of May, 2006, before Magistrate Deanna O'Donnell,
upon the complaint for Neglect and Temporary Custody filed by the Cuyahoga County Department
of Children and Family Services, ("CCDCFS") on February 6; 2006.

Present in courEwere: Father, SI F' Father's attomey, Margaret lsquick; Social Worker
from GCDCFS, Michelle Olivet; Assistant Prosecuting Attomey, Michelle Myers and Guardian Ad
Litem(Attomeyforthe child, Carla Golubovic. The Mother, having received proper service, failed to
appear.

The Court explained the legal rights, procedures and possible consequences of the hearing
pursuant to Ohio Juvenile Rule 29 and Ohio Revised Code 2151.35.

The Court finds that Father, S Fi , was previously served with a copy of the complaint and
voluntarily and knowingly waives any defect in senrice.

Whereupon, Assistant Prosecuting Attorney Myers moved to consolidate this matterwith the sibling
case, R,, R i, case no. 06900286. Based upon the facts presented and having received no
objection, the Court grants said motion and consolidates the case.

-Whereupon, Assistant Prosecuting Attomey Myers• moved to amend the complaint. Upon
agreement' of the parties, the Court grants'said motion. and accepts the amendments to the
complaint. The Father, SI Fi knowingly and voluntarily entered admissions to the
allegations of the complaint as amended. The social worker, Michelle Oliver, provided swarn
testimony regarding the mother.

Based upon the admissions of the Father, S; F and the sworn testimony of the social
worker, the Court finds by cfear and convincing evidence that-the child is NEGLECTED as defined in
Section 2151.03(A)(2) of the Ohio Revised Code in the following particulars:

1. On or about September 2, 2004, the child was adjudicated abused, neglected, and
dependent, and placed in the legal custody of father. Case no. 04900862.

2. Father has a substance abuse problem,. specifically cocaine, alcohol, and marijuana,
which interferes with him providing appropriate care and supervision of the child.

3. Father cannot provide the basic needs for the child,.as ha is in residential treatment.
4. Father needs parenting education to provide adequate care and supervision of the

child.
5. Mother has a substance abuse problem, specifically crack cocaine, which prevents her

from providing appropriate care and supervision of the child.
6. Mother lacks stable housing and income to provide the basic needs for the child. Her

current whereabouts are unknown.
7. Mother has mental health issues, specifically schizophrenia and bipolar disorder, which

prevent her from providing appropriate care for the child.
8. Mother has an extensive history with CCDCFS spanning approximatelyeleven (11)

0 -2 -27 [Appx. 48]



years. Mother has four older children who were committed to the care of relatives and
one child who was placed in the permanent custody of CCDCC;S and subsequently
adopted. Case nos. 01904433, 01900437, 00900681-83.

9. Mother and father have another child who is currently in thesmergency custody of
CCDCFS. Case no. 04900862. Mofhertested positive for cocaine and marijuana at
the birth of this child on November 10, 2005.

Whereupon, Assistant Prosecuting Attomey Myers moved to disposition. Without objection, the
Court grants said motion. Upon review of the evidence, agreement of the parties and the report of
the Guardian Ad Litem/Attomey for the child, the Courtfinds by clear and convinctng evidence that it
is in the best intetest of the child to be committed to the Temporary Custody of CCDCFS.

IT IS THREFORE RECOMMENDED fihat this matter be consolidated with the case of R F
case no. 06900286.

IT IS FURTHER RECOMMENDED that the child be adjudged NEGLECTED as defined in Section
2151.03(A)(2) of the Ohio Revised Code.

IT IS FURTHER RECOMMENDED thatthe child be committed to the TEMPORARYCUSTODY OF
CCDCFS.

IT I'S FURTHER RECOMMENDED that the pri.or order committing the child to.the pre-dispositional
temporary custody of CCDGFS be fierrriinated. I

IT IS FURTHER RECOMMENDED that the case plan filed herein be approved and jo.:malized.

THE PARTIES ARE ADVISED THAT OBJECTIONS MAY BE FILED WITH THE ASSIGNED
JUDGE WITHIN FOURTEEN DAYS OF THE FILING OF THIS DECISION.

THE CLERK OF COURTS SHALL SERVE UPON ALL PARTII=S NOT IN DEFAULT FOR FAILURE
TO APPEAR NOTICE OF THIS JUDGMENT.

0.
Date Magistrate Richard -Waish

FILED WITH THE CLERK OF COURTS AND JOURNALIZED

^ ls l^ 6 ^z c< `^ ^^ ^
Joseph F. Russo ExOfficio Clerk Date

By:
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STATE OF OHIO . IN THE COMMON PLEAS COURT
COUNTY OF CUYAHOGA JUVENILE'COURT'DIV[SION

IN THE MATTER OF: . CASE NUMBER: 06900231
Hi F , d.o.b.

This matter came on forconsiderafion this day of v," 2006, upon
the decision of Magistrate Richard Walsh, from a headng held no May 17, 2006.

The Court.finds that the Magistrate's decision is appropriate and in the hest interest of the child.
According{y, the decision of the Magistrate is APPROVED.

IT ISTHREFORE ORDERED that this matter is consolidated with the case of R'_ F' , case
no. 06900286.

IT IS THEREFORE ORDERED that the child is adjudged NEGLECTED as defined in Section
2151.03(A)(2) of the Ohio Revised Code.

IT IS FURTHER ORDERED that the chifd is committed to:the.TEMPORARY CUSTODY OF
CCDWS.

IT IS FURTHER ORDERED that the prior order commifting the child to the pre-dispositional
temporary custody of CCDCFS is terminated.

IT IS'rURTHER ORDERED that the case plan filed herein is approved and joumatized.

Cleveland School District shall bear the cost of education for the child.

THE PARTIES ARE ADVISED THAT THEY HAVE THIRTY (30) DAYS FROM THE DATE OF TWIS
ENTRY TO FfLE AN APPEAL WITH THE COURT OF, APPEALS. THEY,ARE ADVISED Th^AT
THEY HAVE THE RIGHT TO COURT-APPOINTED COUNSEL AND A FREETRANSCRIPT OF
THE PRO.CE.EDINGS, iF THEYARE INDIGENT, IN ORDER TO PERFECT THEIR APPEAL. THE
PAR71ES ARE DIRECTED TO CONTACT THIS COURT IMMEDIATELY IN WRITING SHOULD
THEY WIBH TO EXtRCISE THESE RIGHTS.

THEGLERK OF COURTS SHALL SERVE UPON ALL PARTIE N T IN DEFAULT FOf2^AILURE
TO APPEAR NOTICE OF THIS JUDGMENT.

Date

FiLED WITH THE CLERK OP COURTS AND JOURNALIZ

lg ( S ( 4>(© F? L/-
Joseph F. Russo,, Ex-Officio Clerk

m

Date
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OH Const. Art. IV, § 3

CBALDWIN'S OHIO REVISED CODE ANNOTATED
CONSTITUTION OF THE STATE OF OHIO
ARTICLE IV. JUDICIAL

-^O Const IV Sec. 3 Organization and jurisdiction of courts of appeals

(A) The state shall be divided by law into compact appellate districts in each of which there shall be a court of
appeals consisting of three judges. Laws may be passed increasing the number of judges in any district wherein the
volume of business may require such additional judge or judges. In districts having additional judges, three judges
shall participate in the hearing and disposition of each case. The court shall hold sessions in each county of the
district as the necessity arises. The county cotnmissioners of each county shall provide a proper and convenient
place for the court of appeals to hold court.

(B) (1) The courts of appeals shall have original jurisdiction in the following:

(a) Quo warranto;

(b) Mandamus;

(c) Habeas corpus;

(d) Prohibition;

(e) Procedendo;

(f) In any cause on review as may be necessary to its complete determination.

(2) Courts of appeals shall have such jurisdiction as may be provided by law to review and affirm, modify, or
reverse judgments or final orders of the courts of record inferior to the court of appeals within the district, except
that courts of appeals shall not have jurisdiction to review on direct appeal a judgment that imposes a sentence of
death. Courts of appeals shall have such appellate jurisdiction as may be provided by law to review and affirm,
modify, or reverse final orders or actions of adntinistrative officers or agencies.

(3) A majority of the judges hearing the cause shall be necessary to render a judgment. Judgments of the courts of
appeals are final except as provided in section 2(B) (2) of this article. No judgment resulting from a trial by jury
shall be reversed on the weight of the evidence except by the concurrence of all three judges hearing the cause.

(4) Whenever the judges of a court of appeals find that a judgment upon which they have agreed is in conflict with a
judgment pronounced upon the same question by any other court of appeals of the state, the judges shall certify the
record of the case to the supreme court for review and final determination.

(C) Laws may be passed providing for the reporting of cases in the courts of appeals.

Current through 2008 Files 1 to 119, 121, 123 & 125 to 127 of the 127th GA
(2007-2008), apv. by 6/23/08, and filed with the Secretary of State by
6/23/08.

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT

© 2008 Thomson ReuterslWest. No Claim to Orig. US Gov. Works. [Appx. 5 1]



Wpst^aw:
Page 1

R.C. § 2151.31

OBALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XXI. COURTS--PROBATE--JUVENILE
CHAPTER 2151. JUVENILE COURTS--GENERAL PROVISIONS
PRACTICE AND PROCEDURE

-^ 2151.31 Apprehension, custody, and detention

(A) A child may be taken into custody in any of the following ways:

(1) Pursuant to an order of the court under this chapter or pursuant to an order of the court upon a motion filed
pursuant to division (B) of section 2930 . 05 of the Revised Code;

(2) Pursuant to the laws of arrest;

(3) By a law enforcement officer or duly authorized officer of the court when any of the following conditions are
present:

(a) There are reasonable grounds to believe that the child is suffering from illness or injury and is not receiving
proper care, as described in section 2151.03 of the Revised Code, and the child's removal is necessary to prevent
immediate or threatened physical or emotional harm;

(b) There are reasonable grounds to believe that the child is in immediate danger from the child's surroundings and
that the child's removal is necessary to prevent immediate or threatened physical or emotional harm;

(c) There are reasonable grounds to believe that a parent, guardian, custodian, or other household member of the
child's household has abused or neglected another child in the household and to believe that the child is in danger of
immediate or tbreatened physical or emotional harm from that person.

(4) By an enforcement official, as defined in section 4109.01 of the Revised Code, under the oircumstances set forth
in section 4109.08 of the Revised Code;

(5) By a law enforcement officer or duly authorized officer of the court when there are reasonable grounds to believe
that the child has run away from the child's parents, guardian, or other custodian;

(6) By a law enforcement officer or duly authorized officer of the court when any of the following apply:

(a) There are reasonable grounds to believe that the conduct, conditions, or surroundings of the child are
endangering the health, welfare, or safety of the child.

(b) A complaint has been filed with respect to the child under section 2151.27 or 2152.021 of the Revised Code or
the child has been indicted under division (A) of section 2152.13 of the Revised Code or charged by informarion as
described in that section and there are reasonable grounds to believe that the child may abscond or be removed from

the jurisdiction of the court.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. [Appx. 52]
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R.C. § 2151.31

(c) The child is required to appear in court and there are reasonable grounds to believe that the child will not be
brought before the court when required.

(d) There are reasonable grounds to believe that the child committed a delinquent act and that taking the child into
custody is necessary to protect the public interest and safety.

(B)(1) The taking of a child into custody is not and shall not be deemed an arrest except for the purpose of
deternrining its validity under the constitution of this state or of the United States.

(2) Except as provided in division (C) of section 2151 311 of the Revised Code, a child taken into custody shall not
be held in any state correctional institution, county, multicounty, or municipal jail or workhouse, or any other place
where any adult convicted of crime, under arrest, or charged with crime is held.

(C)(1) Except as provided in division (C)(2) of this section, a cliild taken into custody shall not be confined in a
place of juvenile detention or placed in shelter care prior to the implementation of the court's final order of
disposition, unless detention or shelter care is required to protect the child from immediate or threatened physical or
emotional harm, because the child is a danger or threat to one or more other persons and is charged with violating a
section of the Revised Code that may be violated by an adult, because the child may abscond or be removed from
the jurisdiction of the court, because the child has no parents, gaardian, or custodian or other person able to provide
supervision and care for the cliild and return the child to the court when required, or because an order for placement
of the child in detention or shelter care has been made by the court pursuant to this chapter.

(2) A child alleged to be a delinquent child who is taken into custody may be confined in a place of juvenile
detention prior to the implementation of the court's final order of disposition if the confinement is authorized under
section 2152.04 of the Revised Code or if the child is alleged to be a serious youthful offender under section
2152.13 of the Revised Code and is not released on bond.

(D) Upon receipt of notice from a person that the person intends to take an alleged abused, neglected, or dependent
child into custody pursuant to division (A)(3) of this section, a juvenile judge or a designated referee may grant by
telephone an ex parte emergency order authorizing the taking of the child into custody if there is probable cause to
believe that any of the conditions set forth in divisions (A)(3)(a) to (c) of this section are present. The judge or
referee shall joumalize any ex parte emergency order issued pursuant to this division. If an order is issued pursuant
to this division and the child is taken into custody pursuant to the order, a swom complaint shall be filed with
respect to the child before the end of the next business day after the day on which the child is taken into custody and
a hearing shall be held pursuant to division (E) of this section and the Juvenile Rules. A juvenile judge or referee
shall not grant an emergency order by telepbone pursuant to this division until after the judge or referee determines
that reasonable efforts have been made to notify the parents, guardian, or custodian of the child that the child may be
placed into shelter care and of the reasons for placing the child into shelter care, except that, if the requirement for
notification would jeopardize the physical or emotional safety of the child or result in the child being removed from
the court's jurisdiction, the judge or referee may issue the order for taking the child into custody and placing the
child into shelter care prior to giving notice to the parents, guardian, or custodian of the child.

(E) If a judge or referee pursuant to division (D) of this section issues an ex parte emergency order for taking a child
into custody, the court shall hold a hearing to detemrine whether there is probable cause for the emergency order.
The hearing shall be held before the end of the next business day after the day on which the emergency order is
issued, except that it shall not be held later than seventy-two hours after the emergency order is issued.

If the court determines at the hearing that there is not probable cause for the issuance of the emergency order issued
pursuant to division (D) of this section, it shall order the child released to the custody of the child's parents,
guardian, or custodian. If the court determines at the hearing that there is probable cause for the issuance of the

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. [Appx. 53]
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R.C. § 2151.31

emergency order issued pursuant to division (D) of this section, the court shall do all of the following:

(1) Ensure that a complaint is filed or has been filed;

(2) Comply with section 2151.419 of the Revised Code;

(3) Hold a hearing pursuant to section 2151.314 of the Revised Code to detemilne if the child should remain in
shelter care.

(F) If the court detemnines at the hearing held pursuant to division (E) of this section that there is probable cause to
believe that the child is an abused child, as defined in division (A) of section 2151 031 of the Revised Code, the
court may do any of the following:

(1) Upon the motion of any party, the guardian ad litem, the prosecuting attorney, or an employee of the public
children services agency, or its own motion, issue reasonable protective orders with respect to the interviewing or
deposition of the child;

(2) Order that the child's testimony be videotaped for preservation of the testimony for possible use in any other
proceedings in the case;

(3) Set any additional conditions with respect to the child or the case involving the child that are in the best interest
of the child.

(G) This section is not intended, and shall not be construed, to prevent any person from taking a child into custody,
if taking the child into custody is necessary in an emergency to prevent the physical injury, emotional harm, or

neglect of the child.

Current through 2008 File 129 of the 127th GA (2007-2008), apv. by
7/24/08, and filed with the Secretary of State by 7/24/08.

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT
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CBALDWIN'S OIIIO REVISED CODE ANNOTATED
TITLE XXI. COURTS--PROBATE--JUVENILE
CHAPTER 2151..TUVENILE COURTS--GENERAL PROVISIONS
PRACTICE AND PROCEDURE

4 2151.33 Temporary care; emergency medical treatment; reimbursement

(A) Pending hearing of a complaint filed under section 2151.27 of the Revised Code or a motion filed or made
under division (B) of this section and the service of citations, the juvenile court may make any temporary disposition
of any child that it considers necessary to protect the best interest of the child and that can be made pursuant to
division (B) of this section. Upon the certificate of one or more reputable practicing physicians, the court may
summarily provide for emergency medical and surgical treatment that appears to be immediately necessary to
preserve the health and well-being of any child concerning whom a complaint or an application for care has been
filed, pending the service of a citation upon the child's parents, guardian, or custodian. The court may order the
parents, guardian, or custodian, if the court fmds the parents, guardian, or custodian able to do so, to reimburse the
court for the expense involved in providing the emergency medical or surgical treatment: Any person who disobeys
the order for reimbursement may be adjudged in contempt of court and punished accordingly.

If the emergency medical or surgical treatment is furnished to a child who is found at the hearing to be a nonresident
of the county in which the court is located and if the expense of the medical or surgical treatment cannot be
recovered from the parents, legal guardian, or custodian of the child, the board of county commissioners of the
county in which the child has a legal settlement shall reimburse the court for the reasonable cost of the emergency
medical or surgical treatment out of its general fund.

(B)(1) After a complaint, petition, writ, or other document initiating a case dealing with an alleged or adjudicated
abused, neglected, or dependent child is filed and upon the filing or making of a motion pursuant to division (C) of
this section, the court, prior to the final disposition of the case, may issue any of the following temporary orders to
protect the best interest of the child:

(a) An order granting temporary custody of the child to a particular party;

(b) An order for the taking of the child into custody pursuant to section 2151.31 of the Revised Code pending the
outcome of the adjudicatory and dispositional hearings;

(c) An order granting, limiting, or eliminating parenting time or visitation rights with respect to the child;

(d) An order requiring a party to vacate a residence that will be lawfully occupied by the child;

(e) An order requiring a party to attend an appropriate counseling program that is reasonably available to that party;

(1) Any other order that restrains or otherwise controls the conduct of any party which conduct would not be in the
best interest of the child.

(2) Prior to the fmal disposition of a case subject to division (B)(1) of this sec6on, the court shall do both of the
following:

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. [Appx. 55]
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(a) Issue an order pursuant to Chapters 3119. to 3125. of the Revised Code requiring the parents, guardian, or person
charged with the child's support to pay support for the child.

(b) Issue an order requiring the parents, guardian, or person charged with the child's support to continue to maintain
any health insurance coverage for the child that existed at the time of the filing of the complaint, petition, writ, or
other document, or to obtain health insurance coverage in accordance with sections 3119.29 to 3119.56 of the
Revised Code,

(C)(1) A court may issue an order pursuant to division (B) of this section upon its own motion or if a party files a
written motion or makes an oral motion requesting the issuance of the order and stating the reasons for it. Any notice
sent by the court as a result of a motion pursuant to this division shall contain a notice that any party to a juvenile
proceeding has the right to be represented by counsel and to have appointed counsel if the person is indigent.

(2) If a child is taken into custody pursuant to section 2151.31 of the Revised Code and placed in shelter care, the
public children services agency or private child placing agency with which the child is placed in shelter care shall
file or make a motion as described in division (C)(1) of this section before the end of the next day immediately after
the date on which the child was taken into custody and, at a minimum, shall request an order for temporary custody
under division (B)(1)(a) of this section.

(3) A court that issues an order pursuant to division (B)(1)(b) of this section shall comply with section 2151.419 of
the Revised Code.

(D) The court may grant an ex parte order upon its own motion or a motion filed or made pursuant to division (C) of
this section requesting such an order if it appears to the court that the best interest and the welfare of the child
require that the court issue the order immediately. The court, if acting on its own motion, or the person requesting
the granting of an ex parte order, to the extent possible, shall give notice of its intent or of the request to the parents,
guardian, or custodian of the child who is the subject of the request. If the court issues an ex parte order, the court
shall hold a hearing to review the order within seventy-two hours after it is issued or before the end of the next day
after the day on which it is issued, whichever occurs first. The court shall give written notice of the hearing to all
parties to the action and shall appoint a guardian ad litem for the child prior to the hearing.

The written notice shall be given by all means that are reasonably likely to result in the party receiving actual notice
and shall include all of the following:

(1) The date, time, and location of the hearing;

(2) The issues to be addressed at the hearing;

(3) A statement that every party to the hearing has a right to counsel and to court-appointed counsel, if the party is
indigent;

(4) The name, telephone number, and address of the person requesting the order;

(5) A copy of the order, except when it is not possible to obtain it because of the exigent circumstances in the case.

If the court does not grant an ex parte order pursuant to a motion filed or made pursuant to division (C) of this
section or its own motion, the court shall hold a shelter care hearing on the motion within ten days after the motion
is filed. The court shall give notice of the hearing to all affected parties in the same manner as set forth in the
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Juvenile Rules.

(E) The court, pending the outcome of the adjudicatory and dispositional hearings, shall not issue an order granting
temporary custody of a child to a public children services agency or private child placing agency pursuant to this
section, unless the court detennines and specifically states in the order that the continued residence of the child in
the child's current home will be contrary to the child's best interest and welfare and the court complies with section
2151.419 of the Revised Code.

(F) Each public children services agency and private child placing agency that receives temporary custody of a child
pursuant to this section shall maintain in the child's case record written documentation that it has placed the ohild, to
the extent that it is consistent with the best interest, welfare, and special needs of the child, in the most family-like
setting available and in close proximity to the home of the parents, custodian, or guardian of the clnld.

(G) For good cause shown, any court order that is issued pursuant to this section may be reviewed by the court at
any time upon motion of any party to the action or upon the motion of the court.

Current through 2008 File 129 of the 127th GA (2007-2008), apv. by
7/24/08, and filed with the Secretary of State by 7/24/08.

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT
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PBALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XXI. COURTS--PROBATE--7UVENILE
CHAPTER 2151. JUVENILE COURTS--GENERAL PROVISIONS
HEARING AND DISPOSITION

-► 2151.353 Disposition of abused, neglected, or dependent child

(A) If a child is adjudicated an abused, neglected, or dependent child, the court may make any of the following
orders of disposition:

(1) Place the child in protective supervision;

(2) Commit the child to the temporary custody of a public children services agency, a private child placing agency,
either parent, a relative residing within or outside the state, or a probation officer for placement in a certified foster
home, or in any other home approved by the court;

(3) Award legal custody of the child to either parent or to any other person who, prior to the dispositional hearing,
files a motion requesting legal custody of the child or is identified as a proposed legal custodian in a complaint or
motion filed prior to the dispositional hearing by any party to the proceedings. A person identified in a complaint or
motion filed by a party to the proceedings as a proposed legal custodian shall be awarded legal custody of the child
only if the person identified signs a statement of understanding for legal custody that contains at least the following
provisions:

(a) That it is the intent of the person to become the legal custodian of the child and the person is able to assume legal
responsibility for the care and supervision of the child;

(b) That the person understands that legal custody of the child in question is intended to be permanent in nature and
that the person will be responsible as the custodian for the child until the child reaches the age of majority.
Responsibility as custodian for the child shall continue beyond the age of majority if, at the time the child reaches
the age of majority, the child is pursuing a diplonia granted by the board of education or other goveming authority,
successful completion of the curriculum of any high school, successful completion of an individualized education
program developed for the student by any high school, or an age and schooling certificate. Responsibility beyond the
age of majority shall terminate when the child ceases to continuously pursue such an education, completes such an
education, or is excused from such an education under standards adopted by the state board of education, whichever
occurs first.

(c) That the parents of the child have residual parental rights, privileges, and responsibilities, including, but not
limited to, the privilege of reasonable visitation, consent to adoption, the privilege to determine the child's religious
affiliation, and the responsibility for support;

(d) That the person understands that the person must be present in court for the dispositional hearing in order to
affirm the person's intention to become legal custodian, to affum that the person understands the effect of the
custodianship before the court, and to answer any questions that the court or any parties to the case may have.

(4) Commit the child to the permanent custody of a public children services agency or private child placing agency,
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if the court determines in accordance with division (E) of section 2151 414 of the Revised Code that the child cannot
be placed with one of the child's parents within a reasonable time or should not be placed with either parent and
determines in accordance with division (D) of section 2151 414 of the Revised Code that the permanent
commitment is in the best interest of the child. If the court grants permanent custody under this division, the court,
upon the request of any party, shall file a written opinion setting forth its fmdings of fact and conclusions of law in

relation to the proceeding.

(5) Place the child in a planned permanent living arrangement with a public children services agency or private child
placing agency, if a public children services agency or private child placing agency requests the court to place the
child in a planned permanent living arrangement and if the court finds, by clear and convincing evidence, that a
planned pennanent living arrangement is in the best interest of the child and that one of the following exists:

(a) The child, because of physical, mental, or psychological problems or needs, is unable to function in a family-like
setting and must remain in residential or institutional care.

(b) The parents of the child have significant physical, mental, or psychological problems and are unable to care for
the child because of those problems, adoption is not in the best interest of the child, as determined in accordance
with division (D) of section 2151.414 of the Revised Code, and the child retains a significant and positive
relationship with a parent or relative.

(c) The child is. sixteen years of age or older, has been counseled on the permanent placement options available to
the child, is unwilling to accept or unable to adapt to a permanent placement, and is in an agency program preparing
the child for independent living.

(6) Order the removal from the child's home until further order of the court of the person who committed abuse as
described in section 2151.031 of the Revised Code against the child, who caused or allowed the child to suffer
neglect as described in section 2151.03 of the Revised Code, or who is the parent, guardian, or custodian of a child
who is adjudicated a dependent child and order any person not to have contact with the child or the child's siblings.

(B) No order for permanent custody or temporary custody of a child or the placement of a child in a planned
pennanent living arrangement shall be made pursuant to this section unless the complaint alleging the abuse,
neglect, or dependency contains a prayer requesting permanent custody, temporary custody, or the placement of the
child in a planned permanent living arrangement as desired, the sunnnons served on the parents of the child contains
as is appropriate a full explanation that the granting of an order for permanent custody permanently divests them of
their parental rights, a full explanation that an adjudication that the child is an abused, neglected, or dependent child
may result in an order of temporary custody that will cause the removal of the child from their legal custody until the
court terminates the order of temporary custody or permanently divests the parents of their parental rights, or a full
explanation that the granting of an order for a planned permanent living arrangement will result in the removal of the
child from their legal custody if any of the conditions listed in divisions (A)(5)(a) to (c) of this section are found to
exist, and the summons served on the parents contains a full explanation of their right to be represented by counsel
and to have counsel appointed pursuant to Chapter 120. of the Revised Code if they are indigent.

If after making disposition as authorized by division (A)(2) of this section, a motion is filed that requests pennanent
custody of the child, the court may grant permanent custody of the child to the movant in accordance with section
2151.414 of the Revised Code.

(C) If the court issues an order for protective supervision pursuant to division (A)(1) of this section, the court may
place any reasonable restrictions upon the child, the child's parents, guardian, or custodian, or any other person,
including, but not limited to, any of the following:
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(1) Order a party, within forty-eight hours after the issuance of the order, to vacate the child's home indefinitely or

for a specified period of time;

(2) Order a party, a parent of the child, or a physical custodian of the child to prevent any particular person from
having contact with the child;

(3) Issue an order restraining or otherwise controlling the conduct of any person which conduct would not be in the
best interest of the child.

(D) As part of its dispositional order, the court shall j oumalize a case plan for the child. The journalized case plan
shall not be changed except as provided in section 2151.412 of the Revised Code.

(E)(1) The court shall retain jurisdiction over any child for whom the court issues an order of disposition pursuant to
division (A) of this section or pursuant to section 2151.414 or 2151.415 of the Revised Code until the child attains
the age of eighteen years if the child is not mentally retarded, developmentally disabled, or physically impaired, the
child attains the age of twenty-one years if the child is mentally retarded, developmentally disabled, or physically
impaired, or the child is adopted and a fmal decree of adoption is issued, except that the court may retain jurisdiction
over the child and continue any order of disposition under division (A) of this section or under section 2151.414 or
2151.415 of the Revised Code for a specified period of time to enable the child to graduate from high school or
vocational school. The court shall make an entry continuing its jurisdiction under this division in thejoutnal.

(2) Any public children services agency, any private child placing agency, the department of job and family
services, or any party, other than any parent whose parental rights with respect to the child have been terminated
pursuant to an order issued under division (A)(4) of this section, by filing a motion with the court, may at any time
request the court to modify or ternninate any order of disposition issued pursuant to division (A) of this section or
section 2151.414 or 2151.415 of the Revised Code. The court shall hold a hearing upon the motion as if the hearing
were the original dispositional hearing and shall give all parties to the action and the guardian ad litem notice of the
hearing pursuant to the Juvenile Rules. If applicable, the court shall comply with section 2151.42 of the Revised

Code.

(F) Any temporary custody order issued pursuant to division (A) of this section shall terminate one year after the
earlier of the date on which the complaint in the case was filed or the child was first placed into shelter care, except
that, upon the filing of a motion pursuant to section 2151.415 of the Revised Code, the temporary custody order
shall continue and not terminate until the court issues a dispositional order under that section.

(G)(1) No later than one year after the earlier of the date the complaint in the case was filed or the child was first
placed in shelter care, a party may ask the court to extend an order for protective supervision for six months or to
terminate the order. A party requesting extension or termination of the order shall file a written request for the
extension or teiniination with the court and give notice of the proposed extension or termination in writing before
the end of the day after the day of filing it to all parties and the child's guardian ad litem. If a public children services
agency or private child placing agency requests termination of the order, the agency shall file a written status report
setting out the facts supporting termination of the order at the time it files the request with the court. If no party
requests extension or termination of the order, the court shall notify the parties that the court will extend the order
for six months or terminate it and that it may do so without a hearing unless one of the parties requests a hearing. All
parties and the guardian ad litem shall have seven days from the date a notice is sent pursuant to this division to
object to and request a hearing on the proposed extension or termination.

(a) If it receives a timely request for a hearing, the court shall schedule a hearing to be held no later than thirty days

after the request is received by the court. The court shall give notice of the date, time, and location of the hearing to
all parties and the guardian ad litem. At the hearing, the court shall determine whether extension or temtination of
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the order is in the child's best interest. If termination is in the child's best interest, the court shall terniinate the order.
If extension is in the child's best interest, the court shall extend the order for six months.

(b) If it does not receive a timely request for a hearing, the court may extend the order for six months or terminate it
without a hearing and shall journalize the order of extension or temunation not later than fourteen days after
receiving the request for extension or termination or after the date the court notifies the parties that it will extend or
ternunate the order. If the court does not extend or terminate the order, it shall schedule a hearing to be held no later
than thirty days after the expiration of the applicable fourteen-day time period and give notice of the date, time, and
location of the hearing to all parties and the child's guardian ad litem. At the hearing, the court shall determine
whether extension or termination of the order is in the child's best interest. If termination is in the child's best
interest, the court shall terminate the ordei. If extension is in the child's best interest, the court shall issue an order
extending the order for protective supervision six months.

(2) If the court grants an extension of the order for protective supervision pursuant to division (G)(I) of this section,
a party may, prior to termination of the extension, file with the court a request for an additional extension of six
months or for terntination of the order. The court and the parties shall comply with division (G)(1) of this section
with respect to extending or terminating the order.

(3) If a court grants an extension pursuant to division (G)(2) of this section, the court shall terminate the order for
protective supervision at the end of the extension.

(H) The court shall not issiae a dispositional order pursuant to division (A) of this section that removes a child from
the child's home unless the court complies with section 2151.419 of the Revised Code and includes in the
dispositional order the findings of fact required by that section.

(I) If a motion or application for an order described in division (A)(6) of this section is made, the court shall not
issue the order unless, prior to the issuance of the order, it provides to the person all of the following:

(1) Notice and a copy of the motion or application;

(2) The grounds for the motion or application;

(3) An opportunity to present evidence and witnesses at a hearing regarding the motion or application;

(4) An opportunity to be represented by counsel at the hearing.

(J) The jurisdiction of the court shall terminate one year after the date of the award or, if the court takes any fiuther
action in the matter subsequent to the award, the date of the latest further action subsequent to the award, if the court
awards legal custody of a child to either of the following:

(1) A legal custodian who, at the time of the award of legal custody, resides in a county of this state other than the
county in which the court is located;

(2) A legal custodian who resides in the county in which the court is located at the time of the award of legal
custody, but moves to a different county of this state prior to one year after the date of the award or, if the court
takes any further action in the matter subsequent to the award, one year after the date of the latest further action
subsequent to the award.

The court in the county in which the legal custodian resides then shall have jurisdiction in the matter.
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Current through 2008 File 129 of the 127th GA (2007-2008), apv, by
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CBALDWINS OHIO REVISED CODE ANNOTATED
RULES OF APPELLATE PROCEDURE
TITLE II. APPEALS FROM JUDGMENTS AND ORDERS OF COURT OF RECORD

-rApp R 4 Appeal as of right--when taken

(A) Time for appeal

Page 1

A party shall file the notice of appeal required by App.R. 3 within thirty days of the later of entry of the judgment or
order appealed or, in a civil case, service of the notice of judgment and its entry if service is not made on the party
within the three day period in Rule 58(B) of the Ohio Rules of Civil Procedure.

(B) Exceptions

The following are exceptions to the appeal time period in division (A) of this rule:

(1) Multiple or cross appeals. If a notice of appeal is timely filed by a party, another party may file a notice of
appeal within the appeal time period otherwise prescribed by this rale or within ten days of the filing of the first
notice of appeal.

(2) Civil or juvenile post judgment motion. In a civil case or juvenile proceeding, if a party files a timely motion for
judgment under Civ.R. 50(B), a new trial under Civ.R. 59(B), vacating or modifying a judgment by an objection to a
magistrate's decision under Civ.R. 53(E)(4)(c) or Rule 40(E)(4)(c) of the Ohio Rules of Juvenile Procedure, or
findings of fact and conclusions of law under Civ.R. 52, the time for filing a notice of appeal begins to run as to all
parties when the order disposing of the motion is entered.

(3) Criminal post judgment motion. In a criminal case, if a party timely files a motion for arrest of judgment or a
new trial for a reason other than newly discovered evidence, the fime for filing a notice of appeal begins to run when
the order denying the motion is entered. A motion for a new trial on the ground of newly discovered evidence made
within Ihe time for filing a motion for a new trial on other grounds extends the time for filing a notice of appeal from
a judgment of conviction in the same manner as a motion on other grounds. If made after the expiration of the time
for filing a motion on other grounds, the motion on the ground of newly discovered evidence does not extend the
time for filing a notice of appeal.

(4) Appeal by prosecution. In an appeal by the prosecution under Crim. R. 12(K) or Juv. R. 22(F), the prosecution
shall file a notice of appeal within seven days of entry of the judgment or order appealed.

(5) Partial final judgment or order. If an appeal is permitted from a judgment or order entered in a case in which the
trial court has not disposed of all claims as to all parties, other than a judgment or order entered under Civ.R. 54(B),
a party may file a notice of appeal within thirty days of entry of the judgment or order appealed or the judgment or
order that disposes of the remaining claims. Division (A) of this rule applies to a judgment or order entered under
Civ.R. 54(B).

(C) Premature notice of appeal
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A notice of appeal filed after the announcement of a decision, order, or sentence but before entry of the judgment or
order that begins the running of the appeal time period is treated as filed immediately after the entry.

(D) Definition of "entry" or "entered"

As used in this rule, "entry" or "entered" means when a judgment or order is entered under Civ.R. 58(A) or Crim.R.
32(C).

Current with amendments received through 3/15/08

Copr. © 2008 Thomson Reuters/West
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CBALDWIN'S OHIO REVISED CODE ANNOTATED
RULES OF APPELLATE PROCEDURE
TITLE III. GENERAL PROVISIONS

-0 App R 14 Computation and extension of time

(A) Computation of time

Page 1

In computing any period of time prescribed or allowed by these rules, by the local rules of any court, by an order of
court or by any applicable statute, the day of the act, event or default from which the designated period of time
begins to run shall not be included. The last day of the period so computed shall be included, unless it is a Saturday,
Sunday or a legal holiday, in which event the period runs until the end of the next day which is not a Saturday,
Sunday or a legal holiday. When the period of time prescribed or allowed is less than seven days, intermediate
Saturdays, Sundays and legal holidays shall be excluded in the computation.

(B) Enlargement or reduction of time

For good cause shown, the court, upon motion, may enlarge or reduce the time prescribed by these rules or by its
order for doing any act, or may pennit an act to be done after the expiration of the prescribed time. The court may
not enlarge or reduce the time for filing a notice of appeal or a motion to certify pursuant to Ann. R. 25.
Enlargement of time to file an application to reconsider pursuant to App. R. 26(A) shall not be granted except on a
showing of extraordinary circumstances.

(C) Additional time after service by mail

Whenever a party is required or permitted to do an act within a prescribed period after service of a paper upon him
and the paper is served by mail, three days shall be added to the prescribed period.

Current with amendments received through 7/15/08
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CBALDWIN'S OHIO REVISED CODE ANNOTATED
RULES OF CIVIL PROCEDURE
TITLE VII. JUDGMENT

-^Civ R 54 Judgments; costs

(A) Definition; form

Page 1

"Judgment" as used in these mles includes a decree and any order from which an appeal lies as provided in section
2505.02 of the Revised Code. A judgment shall not contain a recital of pleadings, the magistrate's decision in a
referred matter, or the record of prior proceedings.

(B) Judgment upon multiple claims or involving multiple parties

When more than one claim for relief is presented in an action whether as a claim, counterclaim, cross-claim, or
third-party claim, and whether arising out of the same or separate transactions, or when multiple parties are
involved, the court may enter final judgment as to one or more buffewer than all of the claims or parties only upon
an express determination that there is no just reason for delay. hi the absence of a detemrination that there is no just
reason for delay, any order or other form of decision, however designated, which adjudicates fewer than all the
claims or the rights and liabilities of fewer than all the parties, shall not terminate the action as to any of the claims
or parties, and the order or other form of decision is subject to revision at any time before the entry of judgment
adjudicating all the claims and the rights and liabilities of all the parties.

(C) Demand for judgment

A judgment by default shall not be different in kind from or exceed in amount that prayed for in the demand for
judgment. Except as to a party against whom a judgment is entered by default, every final judgment shall grant the
relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded the relief in the
pleadings.

(D) Costs

Except when express provision therefor is made either in a statute or in these rules, costs shall be allowed to the

prevailing party unless the court otherwise directs.

Current with amendments received through 3/15/08
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Juv. R. Rule 13

CBALDWIN'S OHIO REVISED CODE ANNOTATED
RULES OF JUVENILE PROCEDURE

-+Juv R 13 Temporary disposition; temporary orders; emergency medical and surgical treatment

(A) Temporary disposition

Pending hearing on a complaint, the court may make such temporary orders concerning the custody or care of a
child who is the subject of the complaint as the child's interest and welfare may require.

(B) Temporary orders

(1) Pending hearing on a complaint, the judge or magistrate may issue temporary orders with respect to the relations
and conduct of other persons toward a child who is the subject of the coinplaint as the child's interest and welfare

may require.

(2) Upon the filing of an abuse, neglect, or dependency complaint, any party may by motion request that the court
issue any of the following temporary orders to protect the best interest of the child:

(a) An order granting temporary custody of the child to a particular party;

(b) An order for the taking of the child into custody pending the outcome of the adjudicatory and dispositional
hearings;

(c) An order granting, limiting, or eliminating visitation rights with respect to the child;

(d) An order for the payment of child support and continued maintenance of any medical, surgical, or hospital
policies of insurance for the child that existed at the time of the filing of the complaint, petition, writ, or other
document;

(e) An order requiring a party to vacate a residence that will be lawfully occupied by the child;

(f) An order requiring a party to attend an appropriate counseling program that is reasonably available to that party;

(g) Any other order that restrains or otherwise controls the conduct of any party which conduct would not be in the
best interest of the child.

(3) The orders pernutted by division (B)(2) of this rule may be granted ex parte if it appears that the best interest and
welfare of the child require immediate issuance. If the court issues the requested ex parte order, the court shall hold
a hearing to review the order within seventy-two hours after it is issued or before the end of the next court day after
the day on which it is issued, whichever occurs first. The court shall appoint a guardian ad litem for the child prior to
the hearing. The court shall give written notice of the hearing by means reasonably likely to result in the party's
receiving actual notice and include all of the following:
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(a) The date, time, and location of the hearing;

(b) The issues to be addressed at the hearing;

(c) A statement that every party to the hearing has a right to counsel and to court appointed counsel, if the party is
indigent;

(d) The name, telephone number, and address of the person requesting the order;

(e) A copy of the order, except when it is not possible to obtain it because of the exigent circumstances in the case.

(4) The court may review any order under this rule at any time upon motion of any party for good cause shown or
upon the motion of the court.

(5) If the court does not grant an ex parte order, the court shall hold a shelter care hearing on the motion within ten
days after the motion is filed.

(C) Emergency medical and surgical treatment

Upon the certification of one or more reputable practicing physicians, the court may order such emergency medical
and surgical treatment as appears to be immediately necessary for any child concerning whom a complaint has been
filed.

(D) Ex parte proceedings

In addition to the ex parte proceeding described in division (B) of this rule, the court may proceed summarily and
without notice under division (A), (B), or (C) of this rule, where it appears to the court that the interest and welfare
of the child require that action be taken immediately.

(E) Hearing; notice

In addition to the procedures specified in division (B) of this rule and wherever possible, the court shall provide an
opportunity for hearing before proceeding under division (D) of this rule. Where the court has proceeded without
notice under division (D) of this rule, it shall give notice of the action it has taken to the parties and any other
affected person and provide them an opportunity for a hearing concerning the continuing effects of the action.

(F) Probable cause finding

Upon the fmding of probable cause at a shelter care hearing that a child is an abused child, the court may do any of
the following:

(1) Upon motion by the court or of any party, issue reasonable protective orders with respect to the interviewing or
deposition of the child;

(2) Order that the child's testimony be videotaped for preservation of the testimony for possible use in any other
proceedings in the case;

(3) Set any additional conditions with respect to the child or the case involving the child that are in the best interest
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of the child.

(G) Payment

The court may order the parent, guardian, or custodian, if able, to pay for any emergency medical or surgical
treatment provided pursuant to division (C) of this rule. The order of payment may be enforced by judgment, upon
which execution may issue, and a failure to pay as ordered may be punished as contempt of court.

Current with amendments received through 7/15/08
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Juv. R. Rule 34

CBALDWIN'S OHIO REVISED CODE ANNOTATED
RULES OF JIJVENILE PROCEDURE

-+Juv R 34 Dispositional hearing

(A) Scheduling the hearing

Where a child has been adjudicated as an abused, neglected, or dependent child, the court shall not issue a
dispositional order until after it holds a separate dispositional hearing. The dispositional hearing for an adjudicated
abused, neglected, or dependent child shall be held at least one day but not more than thirty days after the
adjudicatory hearing is held. The dispositional hearing may be held inunediately after the adjudicatory hearing if all
parties were served prior to the adjudicatory hearing with all documents required for the dispositional hearing and all
parties consent to the dispositional hearing being held immediately after the adjudicatory hearing. Upon the request
of any party or the guardian ad litem of the child, the court may continue a dispositional hearing for a reasonable
time not to exceed the time limit set forth in this division to enable a party to obtain or consult counsel. The
dispositional hearing shall not be held more than ninety days after the date on which the complaint in the case was
filed. If the dispositional hearing is not held within this ninety day period of time, the court, on its own motion or the
motion of any party or the guardian ad litem of the child, shall dismiss the complaint without prejudice.

In all other juvenile proceedings, the dispositional hearing shall be held pursuant to Juv. R. 29(F)(2)(a) through (d)
and the ninety day requirement shall not apply. Where the dispositional hearing is to be held immediately following
the adjudicatory hearing, the court, upon the request of any party, shall continue the hearing for a reasonable time to
enable the party to obtain or consult counsel.

(B) Hearing procedure

The hearing shall be conducted in the following manner:

(1) The judge or magistrate who presided at the adjudicatory hearing shall, if possible, preside;

(2) Except as provided in division (I) of this rule, the court may admit evidence that is material and relevant,
including, but not lintited to, hearsay, opinion, and documentary evidence;

(3) Medical examiners and each investigator who prepared a social history shall not be cross-examined, except upon
consent of all parties, for good cause shown, or as the court in its discretion may d'uect. Any party may offer
evidence supplementing, explaining, or disputing any information contained in the social history or other reports that
may be used by the court in determining disposition.

(C) Judgment

After the conclusion of the hearing, the court shall enter an appropriate judgment within seven days. A copy of the
judgment shall be given to any party requesting a copy. In all cases where a child is placed on probation, the child
shall receive a written statement of the conditions of probation. If the judgment is conditional, the order shall state
the conditions. If the child is not retumed to the child's home, the court shall determine the school district that shall
bear the cost of the child's education and may fix an amount of support to be paid by the responsible parent or from

© 2008 Thomson Reuters/West. No Claim to Orig, US Gov. Works. [Appx. 70]



Page 2

Juv. R. Rule 34

public funds.

(D) Dispositional Orders

Where a child is adjudicated an abused, neglected, or dependent child, the court may make any of the following
orders of disposition:

(1) Place the child in protective supervision;

(2) Commit the child to the temporary custody of a public or private agency, either parent, a relative residing within
or outside the state, or a probation officer for placement in a certified foster home or approved foster care;

(3) Award legal custody of the child to either parent or to any other person who, prior to the dispositional hearing,
files a motion requesting legal custody;

(4) Commit the child to the permanent custody of a public or private agency, if the court detemrines that the child
cannot be placed with one of the child's parents within a reasonable time or should not be placed with either parent
and determines that the permanent commitment is in the best interest of the child;

(5)Place the child in a planned permanent living arrangement with a public or private agency if the agency requests
the court for placement, if the court finds that a planned permanent living arrangement is in the best interest of the
child, and if the court finds that one of the following exists:

(a) The child because of physical, mental, or psychological problems or needs is unable to function in a family-like

setting;

(b) The parents of the child have significant physical, mental or psychological problems and are unable to care for
the child, adoption is not in the best interest of the child and the child retains a significant and positive relationship
with a parent or relative;

(c) The child is sixteen years of age or older, has been counseled, is unwilling to accept or unable to adapt to a
permanent placement and is in an agency program preparing the child for independent living.

(E) Protective supervision

If the court issues an order for protective supervision, the court may place any reasonable restrictions upon the child,
the child's parents, guardian, or any other person including, but not limited to, any of the following:

(1) Ordering a party within forty-eight hours to vacate the child's home indefinitely or for a fixed period of time;

(2) Ordering a party, parent, or custodian to prevent any particular person from having contact with the child;

(3) Issuing a restraining order to control the conduct of any party.

(F) Case plan

As part of its dispositional order, the court shall journalize a case plan for the child. The agency required to maintain
a case plan shall file the case plan with the court prior to the child's adjudicatory hearing but not later than thirty
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days after the earlier of the date on which the complaint in the case was filed or the child was first placed in shelter
care. The plan shall specify what additional information, if any, is necessary to complete the plan and how the
information will be obtained. All parts of the case plan shall be completed by the earlier of thirty days after the
adjudicatory hearing or the date of the dispositional hearing for the child. If all parties agree to the content of the
case plan and the court approves it, the court shall journalize the plan as part of its dispositional order. If no
agreement is reached, the court, based upon the evidence presented at the dispositional hearing and the best interest
of the child, shall determine the contents of the case plan andjournalize it as part of the dispositional order for the
child.

(G) Modification of temporary order

The department of human services or any other public or private agency or any party, other thatt a parent whose
parental rights have been terminated, may at any time file a motion requesting that the court modify or terminate any
order of disposition. The court shall hold a hearing upon the motion as if the hearing were the original dispositional
hearing and shall give all parties and the guardian ad litem notice of the hearing pursuant to these rules. The court,
on its own motion and upon proper notice to all parties and any interested agency, may modify or terntinate any
order of disposition.

(H) Restraining orders

In any proceeding Where a child is made a ward of the court, the court may grant a restraining order controlling the
conduct of any party if the court finds that the order is necessary to control any conduct or relationship that may be
detrimental or harmful to the child and tend to defeat the execution of a dispositional order.

(1) Bifurcation; Rules of Evidence

Hearings to determine whether temporary orders regarding custody should be modified to orders for permanent
custody shall be considered dispositional hearings and need not be bifurcated. The Rules of Evidence shall apply in
hearings on motions for permanent custody.

(J) Advisement of rights after hearing

At the conclusion of the hearing, the court shall advise the child of the child's right to record expungement and,
where any part of the proceeding was contested, advise the parties of their right to appeal.

Current with amendments received through 7/15/08

Copr. © 2008 Thomson Reuters/West
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