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I. INTRODUCTION

This case requires this Honorable Court to interpret O.R.C. §§1531.13, 1531.14, 1533.14

and 1533.10 ir7 pari nsateria to determine whether an Olrio wildlife officer, who is aware that one

of the hunters who was observed huntina, owns the land on which the huntei-s ai-e°hunting, may

without good cause ent.er upon the landowner's land to clieck for huntinglicenses and bag limits.

Furtlier, this Honorable Court will detemine whether the Fourth District Court of Appeals'

("Coui-t of Appeals") decision which allows wildlife officers to enter onto private land without

good cause, is contra-y to the Fourth Amendment, as well as Article 1, §14 of the Ohio

Constitution and what constitutes "good cause".

The Court of Appeals (and the Eiie County Prosecuting Attorney) interpreted only

O.R.C. §1531.14 in deciding that simply observing individuals hunting gives a wildlife officer,

in pursuit of his duties, the authority to enter privately owned land on wlrich the owner is

hunting to ensure that the observed hunters are lawfully hunting. The decision of the Com-t of

Appeals is clearly contrary to the plain language of O.R.C. § 1533.10 which provides:

The owner of lands in the state and the owner's children of any age
and grandchildren under the age of eighteen years may hunt on the
lands without a liunting license. The tenant and children of the
tenant, residing on lands in the state, may hunt on them without a
hunting licenses.

Further, O.R.C. § 1531.13 provides: "Any regularly employed salaried wildlife officer

may enter any private lands or waters if the wildlife officer has good caase to believe and does

believe that a law is being violated." Finally, the Court of Appeals en-ed when it failed to

construe all the relevant statutes in pari niateria as required by Ohio law.

The implications of the Court of Appeals' error is much faitlie- i-eaching than simply

erring on the facts of this case and siuing with the Ohio Departmc:nt of Natural Resources,



Division of Wildlife ("ODNR"). The decision of the Court of Appeals is directly in conflict with

the Fourth Aniendment to the U.S. Constitution, as well as Article 1; §14 of the Ohio

Constitution and the well established case law that supports a person's expectation of privacy

under both the federal and state constitutions. To allow such a decision to stand deprives the

citizens of Oliio of their constitutional ight to expect that they will not be harassed on their own

private land without a demonstration of good cause.

In this case, the owner of the land, his father and one of their fi-iends, all three of whom

were hunting on the land owned by one of them, were confi-onted by an Ohio Wildlife Officer,

and eventually were charged witli hunting over a baited field. The principal issue involved is

that the officer was without cause to enter upon the land owned by one of the hunters. The

language found throughout Title XV of the Ohio Revised Code providing a wildlife officer witlh

the authoiity to investigate and enforce wildlife rules cannot, nor was it intended to, supplant

constitutional protections.

II. STATEMENT OF THE CASE AND FACTS

On September 1, 2006, Appellant/Defendant, William Coburn ("Coburn") invited his

father and their friend to hunt mouming doves on Cobum's private land. (Defendants' Motion to

Dismiss filed December 1, 2006 in the Erie County Court of Conimon Pleas Motion to

Dismiss"', p. 3) Coburn's guests, Co-Appellants/Co-Defendants herein, were his father Marvin

Coburn, ("Marvin") and Catawba Police Officer, Todd Parkison (herein after "Officer

Parkison"), (Motion to Dismiss, p. 2).

For approximately three years, one of Coburn's neighbors was Erie County Wildlife

Officer Jared R. Abele, #1282 ("Officer Abele"). Officer Abele resided at a. rental land adjacent

' Motion to Dismiss at Supplement, p. 1



to Cobum's private land. ( Motion to Dismiss, pg. 1.) In his Law Enforcernent Statenients

regarding this incident (collectively refeired to as "Statements")', Officer Abele reported that he

obseived and identified Cobuni and his guests hunting on Coburn's private land. Officer

Abele's landlord is Mr. John Fitz. Mr. Fitz is the uncle to Mary Fitz Cobum, who at that tin7e of

this incident was the estranged spouse of Cobum. (Motion to Dismiss, pg. 1).

Coburn and Mary Fitz Cobum have recently concluded a fairly contentious divorce in the

Erie County Court of Conimon Pleas, Case No. 2006 DR 031.3 (Motion to Dismiss, pg. 1) Mary

Fitz Coburn's mother, Kathleen Fitz is a neighbor to both Cobum and Officer Abele. Officer

Abele performs landscaping sen+iees for Katlileen Fitz, triniming her bushes, cutting ber grass

and planting. (Id, at pgs. 1-2.) Officer Abele is a hunter and has hunted deer fi-om a tree stand

built by Coburn on Kathleen Fitz's land. (Id.) Cobuni had been advised, prior to the incident of

September 1, 2006, that he was no longer pennitted to liunt on the land owned by his niother-in-

law hathleen Fitz. He had also been advised that only Officer Abele was pennitted to hunt on

the land owned bv Kathleen Fitz. (Id.) Officer Abele clearly lcnew and understood that Coburn

o`Vned the land upon which Coburn and his friends wei-e hunting which was adjacent to land

owned by Katlileen Fitz. (Motion to Dismiss, p. 1).

On several occasions, Officer Abele witnessed Coburn hunt on land he owned, eitlier

alone and with invited guests, including Coburn's father. During the three years prior to

September 1, 2006, Officer Abele never entered the land owned by Cobun to check for bag

limits. demanding to see hunters' licenses or to otherwise investigate any alleged violation of the

law. (Id. at pg. 2.)

2 The Statements for each Defendant/Appellant (Supplement, p. 248) attached to Appellee's
Court of Appeals Brief (Supplement, p. 13 3).

3 The divorce was finalized on Januay 30, 2008.



According to Officer Abele's Statements, at 7:35 a.m. on September 1, 2006, he obsetved

three hunters hunting mouming doves on Coburn's land. (Statements) At 7:38 a.m., be

witnessed tliree hunters shooting at mourning doves on Coburn's land. (Statements) Officcr

Abele identified one of the hunters as Coburn, the land owner. (Statemelts) It was clear to

Officer Abele that Cobum and his guests were hunting on land owned by Cobum and that the

two remaining hunters, Marvin Cobuni and Officer Parlcison were Coburn's invited guests.

Officer Abele's Statements report that within minutes of his observations, Coburn left the

hunting area and returned to his residence which is located on the same land where the dove

hunting was ongoing. (Statements). One hour later, at 8:25 a.m., Officer Abele observed Cobum

return to the hunting area and rejoined his father and fi-iend. (Statenients). As soon as Cobum

retumed, Officer Abele enterecl Coburn's laaid and made "contact" with Coburn and his invited

guests. (Statenients).

Officer Abele's Sta:tements do not articulate one fact, suspicion, or even ct mere Iaz,aich

thatprior to his entry onto Cobum's private land, he had reason to believe, or that he in fact did

believe that any law was being violated. (Statements) Consequently, Officer Abele acted

contrary to law and in violation of the lawful responsibility and authoiity vested in him as a

Wildlife Officer. Officer Abele's entrance onto the private lands of Cobum was without good

cause as he failed to observe, let alone, articulate a belief that a law was being violated which

would wairant his entrance upon Coburn's private land.

According to Officer Abele's Statements, it was orily after he entered the lasid owned by

Cobun-i that Le first observed what he alleged to be a violation of O.R.C. § 1531.02 and O.A.C.

Ann. 1501:31-7-02 (2008) prohibiting the huntinQ ofmigratory gaine uirds by the aid ofbaiting.
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(Statements). Although the huntin, violation was alleged to have been observed on September

1, 2006, the State of Ohio did not serve citations until October 17, 2006, approximately six

weeks following the incident. (Motion to Disiniss, p. 3).

Appellant Officer Parlcison is a law enforcement officer with the Catawba Police

Departnient. Id. Subscquent to September 1, 2006, but prior to October 17, 2006 when the

citations were served, on two occasions Officer Parkison was offered the opportunity to "save

himself" and to help the ODNR "get Coburn". Id. Officer Parkison told ODNR official(s) that

they were without truthful evidence to "get Cobuni." Icd. Subsequently, the citations were issued

to the three Defendants. (Id.)

On Jul}, 20, 2007, in the Erie County Court, Milan, Ohio, the trial court correctly

dismissed this case when it granted Defendants'/Appellants' Motion to Dismiss statina, "This

court must apply the plain meaning of `good cause' as contained in O.R.C. §1531.13 to mearr

that the le2islature intended that wildlife officers do not have the unfettered riRht of intrusion

upon private property unless 'dood cause' elists." (July 20, 2007 Jud nnent Entry, provided at

Appendix, p. 1. The trial court fui-ther found that there was no factual evidence of "good cause"

for Officer Abele's entrance upon Coburn's private property. (Id.) The State of Ohio filed a

Notice of Appeal witli the Fourth Distiict Court of Appeals on August 15, 2007. (August 15,

2007 Notice of Appeal provided at Supplement, p. 95).

On Febivary 1, 2008, the Court of Appeals reversed the judgment of the trial court and

remanded the case to the trial court for further proceedinQs stating that the trial court erred when

it iRnored the autlrority --r anted to the wildlife officers pursuant to O.R.C. fl531.14.4 (The

Febniary 1, 2008 Decision of the Court of Appeals is provided at Appendix, p. 3). Coburn filed

4 The trial court did not actually innore R.C. 1531.14, because that particular statute was never
brought up in the trial court and was first raised by the State of Ohio on apr eal.
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his Notice of Appeal and Memorandum in Support of Jurisdiction with this Honorable Court on

March 17, 2008 and this Honorable Court granted certiorar•i on or about June. 18, 2008. (Tlie

Notice of Appeal is provided at Appendix, p. 8; the Memoranduni in Support of Jurisdiction is

provided at Appendix, p. 11 ancl the Notice of Certification is provided at Appendix, p. 31).

III. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: A State of Ohio Vt'ildlife Officer is without legal authority
to enter the land of the owner of private land to inspect whether the land owner is huntine
without a ficense.

O.R.C. § 1533.10 is clear that "...an owner of land may hunt on his land without a

license." Consequently, an individual hunting on his own land is legally entitled to do so without

interference by anyone, including a State of Ohio Wildlife Officer.

O.R.C. § 1531.14 provides:

Any person regularly einployed by the division of wildlife for the
purpose of conducting researclr and investigation of game or fish
or their habitat conditions or engaged in restocking game or fish or
in any type of work involved in or incident to game or fish
restoration projects or in the enforcement of laws or division rules
relating to game or fish, or in the enforcernent of section 1531.29
or 3767.32 of the Revised Code, other laws prohibiting the
dumping of refuse in or along streams, or watercraft laws, while in
the normal, lawful, and peaceful pursuit of such investigation,
worlc, or enforc•ena.ent niay enter upon, cross over, be upon, and
remain upon privately owned landa for such purposes and shall not
be subject to arrest for trespass while so engaged or for sucli cause
thereafter. (Emphasis added.)

A State of Ohio Wildlife Officer who observes the owner of land hunting on the owner's

land, violates the law (O.R.C. § 1531.14) when he enters upon the lands of the owner/hunter

witlrout good cause as required by O.R.C. § 1531 .33. A State of Ohio Wildlife Officer is not

6



excused fi-om violatin, O.R.C. § 1531.33 and entering the land upon which the owner is hunting

simply because ti e owner has invited guests hunting witli the owner's pennission.

H'royosition of Law No. 2: The mere observance by a State of Ohio Wildlife Officer
of the owner of private land and two guests, one of whom is the land owner's father, to be
hunting, in the absence of other articulable facts, does not create good cause to enter iapoae
the private land of the owner to check for hunting ticenses and bag limits under color of
statutoay authority

The law created by the Court of Appeals abrogates and nullifies the ri,ht of an owner to

hunt on his land without governmental intrusion and interference. The Court of Appeals

wronafully decided that a wildlife officer, who sitnply observes hunters, liunting on land he

recognizes as being owned by one of the hunters, the officer has good cause to enter upon the

private land to coiifi-ont the hunters. I'his decision affects every hunter hunting on his own land.

It affects every rural land owner in the State of Ohio. It provides wildlife officers with the

unfettered ability to unlawfuIly enter upon private land without good cause as required by O.R.C.

§1531.13. This is directly conti-adictorv to the well established case law reaarding an

investigative stop. Teny r. Ohio (1968) 392 U.S. 1.

It has been almost forty years since the Supreme Court of the United States clearly

articulated now the well-settled legal principle that in order for an officer to laNfiully perfonn an

investigative stop, he must have aniple articulable facts that justify such a stop. Ter-ry r. Ohio

(1968) 392 LJ.S. 1. To detennine if just cause exists to warrant such a stop, one must look at the

totality of the circumstances. Id. This is a clearly defined rule whicli, wlien applied here, wan-ant

a reversal of the decision of the Court of Appeals.

The trial court did just that, looked at the totality of the circumstances and found there

was no factual evidence to support the claim that good cause existed to enter land owned by

Cobum and therefore properly dismissed the case.



The Court of Appeals failed to consider the totality of the circumstances when it reversed

the trial court. Instead, the Court of Appeals stated that merely because the wildlife officer

observed the men hunting, he had the authoiity to enter the private land.

In this case; Officer Abele saw [Appellants] lmnting and then he
entered the property to check their licensing and bags. Once he

saw peoplehunting, O.R.C. § 1531.14 gave him theauthority to
enter the land in pursuit of his duties, one of which is to ensure that
people are hunting lawfully. ... That is inaportant.for purposes qf
this case is that Offacer Abele first saii' Appellees hunting and then
he entered the p•opertv. Accordingly, we find the trial courc erred
in ignoring the authority granted to Officer Abel (sic) pursuant to
O.R.C. § 1531.14. [Emphasis Added].s

(Court of Appeals Decision, p. 4).

In so deciding, the Court of Appeals disregarded O.R.C. § 1533.10 which specifically

permits an owner of private land to hunt witl ont a license. Therefore, the Court of Appeals erred

in overturning the decision of the trial court because it failed to consider the totality of the

circumstances in rendering its decision. The Court of Appeals considered O.R.C. §1531.14 in

isolation and not in combination witl other relevant statutes. In particular, the Court of Appeals

failed to even recognize O.R.C. §1531.33 and O.R.C. § 1533.10 let alone read all statutes

involved in pari nacateria as required by Ohio law. Specifically, the Court of Appeals ignored the

fact tlrat the wildlife officer was aware that one of the hunters owned the land and that Officer

Abele knew about the very contentious divorce proceedings in which Coburn and his wife were

engaged.b Ful-ther, the Court of Appeals igho-ed the fact that in the three year-s prior to

` If the Court of Appeals decision is upheld, the mere act of hunting in Ohio will be good cause
to justify a Stop, Search and Frisk.

° While the divorce proceeding did not influence the outcome of this case, the fact that Officer
Abele had aligned himself with CobLmi's ex-spouse and foimer mother-in-law should have been
considered as a motivating factor as to why a Wildlife Officer would ignore his obligation to
comply with applicable law which allowed Coburn to hunt on his propei-ty witliout a license.
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September 1, 2006, Officer Abele never entered Cobum's land under the color of his position as

a wildlife officer. Finally, Officer Abele could not set forth one articulable fact from whicl one

could reasonably surnlise that Coburn or his guests were violating any law or ODNR regulation

pertaining to hunting. In effect, the Cour-t of Appeals detennined that the mere observation of a

man hunting on his own land establislied good cause to enter upon that private land, without

consideration of the rights affoi-ded to citizens under the U.S. Constitution and the Ohio

Constitution.

The Fourth Amendment of the United States Constitution as well as Article 1, §14 of the

Ohio Constitutioii protect persons from um-easonable searcli and seizure, niandating that

probable cause is necessary before a wan-ant will issue. The rights and protections provided by

the U.S. Constitution and the Ohio Constitution must be considered when applying the relevant

sections of the Ohio Revised Code. The statutes relevant to this case are O.R.C. §§1531.13,

1531.14, 1533.14, 1533.10 and 1.47. The relevant statues must be read, interpreted and applied

in pari m.ateria.

O.R.C. §1533.10 states in relevant part:

...[TJlaat an owrzer qf'larzd may hurzt ou his land witbout a
ticerl se.

They [wildlife officersJ shall enforce all laws against hunting
without per•mission of the owner or authorized agent of the land
on which the hunting is done. They may arrest on viev,- and
without issuance of a warrant. They may inspect any container or
package at any time except when within a building and the owner
or person in charge of the building objects. The inspection shall be
only fo - bag linzits of wild animals taken in open season or for
wild aninials taken during the closed season, or for any kind or
species of those wild animals...

9



Any regularly employed salaried wildlife officer may enter any
private lands or waters if the wildlife o f,'f cer has good cause to
believe and does believe tliat a law is being violated. (Emphasis
added.)

O.R.C. §1531.14 states in relevant part:

Any person regularly employed by the division of wildlife for the
purpose of conducting research and investigation of ;ame or fish

or their habitat conditions or engaged in r-estocking game or fish or

in any type of work involved in or incident to game or fish
restoration projects or in the enforcement of laws or division rules
relating to game or fish, or in the enforceinent of section 1531.29

or 3767.32 of the Revised Code, other laws pirohibiting the

dumping of refuse in or along streams, or watereraft laws, while in
the normal, lawfud, and peaceful pursarit of such investigation,

work, or enforcement may enter upon, cross over, be upon, and

renaa.in upon privatelv owned lands,for such purposes and shall not
be subject to arrest for trespass while so engaged or foi- such cause
thereafter. (Emphasis added.)

O.R.C. §1533.14 states, in relevant part:

Every person, while hunting or trapping on the lands of another,
shall carry the person's hunting license on the person's own self
and exhibit it to any wildlife officer, constable, sheriff, deputy
sheriff, or police officer, or to tlie owuer or persan in lamful
control of the land upon whicl the person is hunting or trapping,
or to any other person. Failure to so carry or exhibit such a license
constitutes an offense under this section. This section and Section
1531 of the Revised Code do not allow any person to hunt or trap
on any land without the written consent of the owner thereof.
(Emphasis added.)

R.C. § 1.47 states the presumptions in enactment of statutes:

In enacting a statute, it is presumed that:

10



(A) Compliance with the constitutions of the state and of the
United States is intended.

Because these statutes relate to the `division of wildlife' and `hunting and fishing', the

statutes need to be read together, construed together, and applied to the facts of this case in toto.

United Telcphonc. Compmay qf Ohio v. Lirnfiach, (1994) 71 Ohio St.3d. 369, 372. (Int.erlial

citations omitted.)

The State of Ohio's argument incorrectly applied the facts of this case to only O.R.C. §

1531.14 without considering the remaining statutes, especially O.R.C. § 1533.10, that relate to

the sanie subject matter. In accepting the Erie County Prosecutor's rationale, the Court of

Appeals ignored this Honorable Court's clear holdinRs dealing witli basic statutory interpretation

as set forth in United Telephone Company of Ohio v. Limbach, (1994) 71 Ohio St.3d. 369.

In deternuning whether the Ohio legislature provided a wildlife officer the unfettered

authority to enter upon private property to clieck for hunting licenses (or even bag limits), this

Honorable Court should look to not only §1531.14. but also to §15 31.13, §1533.14 and

§1533.10. Interpreted together, these statutes say absolutely nothing that could be

constitutionally interpreted to provide wildlife officers with the authority to enter onto private

land to check the hunting license of the owner of the land and his invited guests with the prior

knowledge that the hainter owns the land -simply because the wildlife officer obseives the owner

and two guests hunting. Mei-ely observing a person hunting on his own land does not create

probable cause or even the reasonable suspicion that the individual is hunting in violation of any

hunting laws or regulations. In this case, the wildlife officer, during a one (1) hour period,

observed no violations of law, by either the land owner or his guests.

11



A wildlife officer's authority to inspect bag limits is derived from O.R.C. §1531.13,

which malces it abundantly clear that a wildlife officer must have good cause to enter upon

Iirivate land. Nevertheless; the Court of Appeals, without considerin- whether good cause

existed, held that the trial cour•t acted contrai7, to O.R.C §1531.14. The Court of Appeals

disregarded the constitutional and statutory requirement that aood cause must first be detennined

to support an Ohio wildlife officer's entry onto private land to clleck the hunting license of the

owner of the land and his invited guests. A plain reading of O.R.C. fi1531.14 demonstrates that

this statute should be interpreted to prevent unlawful lmnting on the land of another. Coburn and

bis invited guests were hunting on Coburn's laud. Further, Officer Abele admitted in his

Statenients that prior to unlawfully entering upon Coburn's land; he identified Coburn as one of

the hunters and acknowledged that he laiew it was Cobun-i's land.

Further support is given to tiiis interpretation when O.R.C,. §1531.14 and O.R.C.

§15 33.14 are read in combination with O.R.C. §1531.13 which defines the role and authority of a

wildlife officer: "Tbey (wildlife officers) shall enforc•e all lcaws agairzst hunting i-vith.oud

per nission of the owner or authorized agent of the land on which the huntin- is done."

O.R.C. §1531.14 peimits a wildlife officer to enter upon privately owned lands wliile in

the "norxnal, lcnaful, and peaceful pursuit of such investigation, work..." The State of Ohio

incorrectly suggests that this code section standing alone justifies Officer Abele's entrance onto

Coburn's private land. However, this code section pre-supposes that Officer Abele had a lawful

purpose for entering private land. He did not! Officer Abele overstepped his autl ority, and

violated the very law he swore to uphold when he entered onto the land of Coburn-knowin.g

that it was Cobum and his invited gucsts hunting on Cobnm's private land. O.R.C. §1533.14

12



does not provide Officer Abele the authority to enter upon private land while possessing

knowled<ae that the hunter owns tlie land.

When this O.R.C. §1533.14 is read together with O.R-C. §1531.13 (which defines the

role aud authority of a wildlife officer) it is clear that to dana.ficllv entei- upon Coburn's land.

Officer Abele was -equired to liave "good cause." Probable cause has been defined as "a fair

p-obability that contraband or evidence of a crinte will be committed." I1litzois r, Gcztes, 462

U.S. at 213. If officer Abele did not have "good eause" to enter the land, he could not lawfully

enter upon Cobum's private land. Officer Abele's Statenients reflect that his purpose for

entering Cobum's private land was to check for licenses and bag limits. However, he articulated

no reason to suspect that the three men were hunting without licenses or that there was a

violation of any hunting law. To accept the State of Ohio's argument, as confim ed by the Court

of Appeals, that §1531.14 allows a wildlife oii,cer frec acoess io aaioiher'sprivate iand is the

same as removina the word "lawful" from the statute.

A plain readind of the statutes demoiistrates that the legislature intended that the statutes

should be interpreted to confer wildlife officei-s with the lawful ability to enter private land in

pursuit of his duties. O.R.C. §1531.14. The legislature even stated that good cause was required

to have that lawful ability. One cannot constitutionally, lawfully enter the piivate land of the

hunter, wliile hunting on his own land to check his license when O.R.C §1533.10 explicitly states

he doesn't need one.

Officer.Abele did not articulate one fact that could be interpreted to lcad one to believe a

law was being violated. For exatnple, Officer Abele did not state he heard excessive shots being

fired (to make him suspicious as to the number of doves being killed); he did not observe "over

bagging"; he did not state that Cohurn andhis guests had a history of violating hunting laws; he

13



did not indicate the existence of any circumstances that suggested that a ciime was being

committed or was going to be committed; and, finally, he did not provide details as to any

apparently innocent acts which, considered togetlier, gave rise to the suspicion that illegal

activity had, or was about to, oecur.7 7'o laivfisllp perfonn an investigative stop, Office- Abele

must have had arnple articulable facts to justify such a stop.

In Gates, the court instructed that the relevant inquiry in

deternlining whether probable cause exists is not whether
particular conduct is `innocent' or `gtiilty', but the degree of

suspicion that attaches to particular types ofnon-criminal acts.

State of Ohio v. Althiser, 97-LW-5049 (4"' Dist. Ct. App.) citing Illinois v. Gates (1983), 462 US

213 at 243-244. See also, Terry v. Ohio (1968) 392 U.S. 1.

Looking at the totality of the circuinstances, Officer Abele did not have the authority

under the above cited statutes or any other authority to enter orto Cobur<i's ;arid.

7 Compare the facts herein to State v. Hopkins, 95 LW 3825, 4"' Dist. Ct. of Appeals, where, over
a period of several hours, State Wildlife Officials observed the suspects engaging in seeningly
innocent beliavior whicli, when the officers reviewed as a whole, ultimately concluded were
indicative of illegal poaching of freshwater mussels fi-om the Muskingham River. The officers
came to these conclusions after they conducted a stakeout and full investigation into the
suspects' activities. The 0' Dist. Court of Appeals held that the officers did not act on mere
suspicion and that they had probable cause to stop and arrest the suspects.

Likewise, in State v. Althiser, 97 LW 5049 (4" Dist. Ct. of Appeals) officers of the Ohio
Department of Natural Resources began an investigation of the suspects for possible mussel

poaching. The officers observed the suspects with a boat not sliowing its registration numbers,
whicli was docked at the courtesy dock of a hotel. The officers further observed sand in the boat,

empty gunnysacks and a fishing rod and reel in the boat. After the suspects were obseived
putting the boat on a trailer, they towed the boat to a local storage facility. The officers followed
the suspects and witnessed the suspects unloading the truck and saw bulging gunnysacks lines up

against the wall of the storage facility. When the officers entered the storage unit, the suspects
lied about the contents of the bags which the officers determined contained live niussels. The

suspects were subsequently arrested and charged. The court found probable cause existed for the
stop and arrest.

hi each of thesc cases, the searches and arrests were lawful because the officers had good
reason to believe that cnminal activity was taking place.

14



The State of Ohio incon•ectly convinced the Court of Appeals that O.R.C. §1531.13

"specifically provides that a wildlife officer may, at an)> time or place, except within a building,

check for bag liniits of wild animals." (State of Ohio/Appell ant's Brief at 2). O.R.C. 51531.13

does not state "or place." The State of Ohio added this language in its intepretation of O.R.C.

51531.13. The language of the statute is clear. To enter upon private lands, not only must the

wildlife officer have good cause to believe a law is being violated-but must also believe that a

law is being violated. The clear language of O.R.C. §1531.13 cannot simply be ionlored -- to do

so is to simply ignore the Fourth Amendment and A ticle 1, §14, which the legislature did not do

when it drafted the statute. O.R.C. §1531.13 is not in conflict with the eonstitutiotial protections

as the Fourth Amendment. State r. Hoplr.ins, 1995 WL 34786 (Ohio App. 4 Dist.) at *4.

Whether "good cause" exists is a factual determination. State v. Freed, 101 Ohio App.3d

709, 711.8 The issue is one of credibility of witnesses to be detennined by the tricr of faet. Id.

Findings of fact by the trial court shall not be set aside by a reviewing court unless it is clear that

the trial court has manifestly disregarded the weight of evidence. Icl, citing, Bowlin r. Black and

YVhite Cab Co. (1966), 7 Ohio App. 2d 133. In the case sub judice the trial coui-t held, "The

Court having no facts before it to find such "good cause" to enter upon private land, Defendants'

Motion to Dismiss is [Granted]." Therefore, the trial court, in its role as ttier of fact deteruiined

that Officer Abele did not have good cause to enter upon the private land of Cobuni.

R Fr-eed is quite distinct from the case at hand in that the defendant in Freed was unlcnown to the

officers and the defendant lied to the officers regarding ownership of the property in question.
Officer Abele on the other hand, admits he recognized Coburn and his invited guests were
hunting on Coburn's private property. Being Cobuni's neighbor, this is knowledge that Officer

Abele was already in possession of-not something lre needed to inquire about.



(Judgment Entry dated July 20, 2007, attached at Appendix, p. 1) The trial court correctly

dismissed the case.

fV. CONCLUSION

When O.R.C. §1531.14, §1531.1 3, ^1533.14 and § 1533.10 are read and interpreted in

par•i rnateria together it is clear that the Ohio legislature did not intend for wildlife officers to

have lawful authority to enter private land to investigate hunters witl out good cause. The mere

siglit of hunters, one of whom is known bv the wildlife officer to own the private land upon

which the hunters were hunting, in the absence of other articulable facts, did not create good

cause to enter upon private land to clieck for hunting licenses and bag liniits. A wildlife officer

is not confered with any p-eater power than any otlrer law enforcenient official. This

Honorable Court should reverse the decision of the Court of Appeals and affirm the decision of

the trial court.

Respectfully submitted,

CLIArIACO, L ^,OWITZ, PECA,
WILCOX &

u7ci^,c

OFOLI CO., L.P.A.

ircli'
Mar
nmim

lima^o (Ohio #0011456)
imacolaw.com

et M. Metzinger (Ohio #0065624)
z(iiiclinracola v.com

and, Ohio 44113
lie Square, Suite 1950

(216)621-8484
(216)771-1632 (Fax)
Attor°raeys for Defe adants/Appellants
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Attorney, Mary Ann Barylsl:i and Trevor Hayberge-, Assistant Prosecuting Attorneys, 247
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delive-y.
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SINGER, J.

1} In this consolidated appeal, appellant, the state of Ohio, appeals from a

decision of the Erie County Court, Milan, Ohio, dismissinR the charges of unlawful



taking of migratory game birds a;ainst appellees, William Coburn, Todd Parkinson and

Marvin Coburn. For the reasons that follow, we reverse.

1$ 2} On October 23, 2006, Erie County Wildlife Ofncer, Jared R. Abele, filed

three separate, identical complaints a`ainst each of the appellees. According to the

complaints, Abele witnessed appellees hunting mourning doves on William Cobum's

property on September 1, 2006. Abele approached appellees to check on the validity of

their hunting licenses and their bag limit compliance. Virhile doing so, Abele noticed

wheat seed in piles and scattered along the.ground where appellees were hunting. As a

result, Able charEzed each of the appellees with violating R.C. 1531.02 and O.A.C.

1501:31-7-02(A)(9) which states:

3} "(.A) It sllall be unlawful to hunt or take migratory game birds:

i1i 4}

(¶ 5} "(9) By the aid of baiting or on or over any baited area."

{ jJ 6} O.A.C. 1501:31-1-02(VV) defines baiting as:

{¶ 7} "* * * the placina, exposina., depositin.-, distributing, or scattering of

shelled, shucked, or unshelled com, wheat or other grain, salt or other feed so as to

constitute for such wild turlceys, mouniino doves or migratory birds, a lure, atlraction or

enticement to, on or over any area wliere hunters are attempting to talce them."

{¶ 8} On December 4, 2006, appellees filed motions to dismiss their charges. In

thcir motions to dismiss, appellees argued that Officer Abele unlawfully entered William

Coburn's private property without pod cause to believe that a law was being violated.



On July 20, 2007, the trial court granted appellees' motions. The state of Ohio now

appeals setting forth the following assignment of error:

i¶ 9} "I. Whether the trial court erred in granting the dismissal of the case when

flle coui-t held, contrary to Ohio Rev. Code ,Ami. 1 531.14, that a v,lildlife officer must

demonstrate good cause in order to enter private lands to check for hunting licenses and

ba.g lin7its."

10} Our standard of review is whetlier the trial court erred as a matter of law in

determining that the state's cornplaint did not allege facts constitutinb a. crime under Ohio

law. N Olnasted v. Bullington (2000), 139 Ohio App.3d 565.

{¶ 11} The state contends that Abele lawfully entered William Coburn's land. In

support, the state cites R. C. 1331.14 which states:

{gf 12} "Any person re;ularly employed by the division of wildlife for t17e purpose

of conductino research and investigation of game or fish or their habitat conditions or

enoa,ed in restocking game or fish or in any type of work invoived in or incident to ganae

or fish restoration prqjects or in the enfoi-cement of laws or division rules relatina to

oanie or fish, or in the enforcement of section 1531.29 or 3767:32 of the Revised Code,

other laws prohibitina the dumping of refuse in or along streams, or watercraft laws,

while in the normal, lawful, and peaceful pursuit of such investigation, work, or

enforcement may enter upon, cross over, be upon, and remain upon privately owned

lands for such purposes and shall not be sub.ject to arrest for trespass while so en.gaced or

for such cause thereafter."

.^.



13} In granting appellees' motions to dismiss, the trial court relied on R.C.

1 f31.13 which states in pertinent part: "Any regularly employed salaried wildlife officer

may enter any private lands or waters if the wildlife officer has <=ood cause to believe and

does belicve that a law is bein,L, violated." The court stated:

{¶ 14} "There is absolutelv no factual evidence before this court to suggest that the

checking of licenses and/or bag lirnits was anything but routine. This coul-t must apply

the plain meaning of'good cause' as contained in Ohio Revised Code Section 1531.13 to

mean that the legislature intended that wildlife officers not have the unfettered right of

intrusion upon privatc property unless'good cause' exists."

5M 15} hi this case, Abele saw appellees hunting and then he entered the property

to check their licenses and bags. Once he saw people hunting, R.C. 1531.14 _ave him iiie

authority to enter the land in pursuit of his duties, one of which is to ensure that people

are hunting lawfully. R.C. 1331.13. VTe disagree with the trial court that R.C. 15"1.14

<,ives wildlife ofncers "unfettered" access to private property. Notliing in our decision

today should be read to say that wildlife officers can enter private property at any time for

any reason. VJhat is important for purposes of this case is that Abele first saw appellees

huriting and then he entered the property. Accordingly, we itnd that the trial court erred

in ignoring the authority granted to Able pursuant to R.C. 1531.14. The state's sole

assignment of error is found well-taken.

{T 16} On consideration whereof, the iud=ment of the Erie County Court, Nilan;

Ohio. is reversed and this matter is remanded to the trial court for further paceedin<Ts.

P^



Appellees are ordered to pay the costs of this appeal pursuant to App.R. 24. Judament

for the clerk's expense incurred in preparation of the record, fees allowed by law, and the

fee for filing the appeal is awarded to Erie County.

JUDGMENT REVERSED.

A cenif ed copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6tli Dist.Loc.App.P.. 4.

Pe1:er M. Handwork. J.

Mark L. Pietrvlcowski. P.J.

Arlene Sinacr. J.
CONCUR.

JUDGE

JUDGE

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
iittp: //wvrw. scon et. state. oh.us/rod/rnewp df/? s ource=6 .
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INTEREST.

This :;ase arises from the Sixth District Court ofAppeals' ("Court of Appeais")

consolidated decision iri Stat.; oi Olvo v. VJiliia-m Co'rjurn et aL. isrie County Couf af Anpeais

Case No.: E-07-049, E-07-050, and E-07 -01> 1. It raises the substantial constitutional aues44ons

of what constitutes "good cause" for a wildfife offict'z to enter pnvate property undcr Ohio

Revised Code ^g 1531.13, 1531.14, 1533.14, and 15u3,10 and whet.her R.C. § 1531,14provides

wildlife officers with the aufllority to enter priva.te property to stop and search the dmowra owner

ql`that private propero., while he is huniing on his ovrnx property with invited guests nierely

because a wildiife officer observed the men hunting. The Court of Appeals held that R.C. §

1531.14 provides wildlife offi cers with the authority to enter private property to stop and search

the lulo ,r, o-wner of that private property while hc is hunting on l:is ov.a; p.roperty with invited

L L.^.:.^
. ^ ^^^gl1eSiS iT1eTely' 11eCtlnSe a wlldllie 6iit.^.er 0 V58i Jed tl'i: A'ricil ii:u.-.i^ui^. i A. wu

'
C'.

.
Ci'aivu

.
in Cvru,.̂ a^ ^, t0 ti.e

Fourth ?.r=:endnrent of the United States Constitution, (` rourfr unennmcnt") as well as Article

1, §14 of the Ohio Constitution and the vrell estabiished case lavv on the isstu, of aii investigatory

stop.

This appeal also raises a question of substantial pubi.ic or great generai interest. In the

year 2006 alone there were 2,11 E,48S Ohio hunting, and fishing licenses and permits sold. I

Ohvionsly, thousands of hunters hunt on their own Ia-ad. The Ohio Department of Natural

Resources website states that vriidlife officers nake approximately I Q,900 arrests per year.' This

Ohio Department of Natural Resources Website;
litm://w^sw.ohiodnr.com/ a3iidiife/dow/resulations/historicaLasn::;

i° ntm:/.%`^^^'v^:.dnr.state.oh.usrt.^^ild3.ife/'_7omeh%,71d resourcessubhomer,a n .̂, .

lyT M



case generated so nmch public mterest that an articie re-arc ing tne Couri of Aopeais dccisior•.

v,+as printed in the T oledo Blade and then reprintad in Ohio Ou uoor iJew-s, u, the T oiedo nlade

article, the wildlife ofncers involved in the arrest applauded the decision, statni^- fhat:

State wildlife authorities were pleased with the reversal.

"This is very good news," „aid Gino Barna, a wildi.ife officer
supervisor for the Division of Wild'ufe in northwest Ohio,

\n%ildlife investicator Jay Harnish agreed.

"I was very nappy to see that decision." Had the oriLinal finding
stood uro. he added. "our right to enter private prope•rty would liave
been •jeopardized. Hat's off to Trevor and the Erie County
prosecutor's officc for going the distance on this."

Had the lower court decision been unheld. tiie state wildlife
decision ultimately might. have had to seek reliaf from state
lawmakers in other to nrnnarlv :y--rrorm thei; rliitiec an ich caid,,--^. ---^ •

LbV1CilS1.S', th.°, atiel}tlCn tnt,- case reC.°.IVeCl and ille• Cvrnnl`u'E'i;:S iTCIii tileSe wiidu?c ufIiCcrs

den.orstrate ftrat the scope of a wiidiife officer's dutiesiactions is a matter dfpubi.ic or great

gerl al interest.

By accepting.jurisdiction over this appeal, this Cotut will have the opportunity to ciarify

that the scope of a:,tions tal:en hy wildlife officers under R.C. §§ 1531,13, 1531.14, 1533.14, and

1333.10 is no greater thar, that pcrmitted'ny the t^our1, Amenriment, as well as Articie 1, § 1 u of

the Ohio Constitution. On the othex hand, allowino the Court of Appeals decision to stand

creates the ability for vrlldlife officers to enter onto privateproperty without good cause contrary

t0 tiie i'6ia7ftu An]Cndu]-•nt. as wcil as Article 1, ^ i4 of the 71lio COnstitlitlon as wac dCn° in this

case. 5'i=nificantly, it ai.so nevates R.C. § 153J.10, whieh provides that the owncr of lands in the

about the division landinenaQe/emDlovem.alove/t2hid/`726/DPfault.asp;.
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state nay hunt on their lands without a license.

Speci.ficalty, fnis case calls upon thc Court to interpret R.C. §b i^31.13, I^31.14,

1533.111, and 1^33.10 to determine if a wildlife officer mus' have "good cause" to anter upon

private propei-tv to checlc for hunting iicenses and baa limits wher, the wildlife officer is a7%uare

that one of the hunters owns the privatc properPy, and what it is that constituies that "gooci

cause". tn tnis case, the Court of Appeals (and the prosecutor), interpret oniy one of these

seations, R.C. § 1531.14, to come to a determination that simply observing hunters gives a

wilrllii^e nfr-lrer i17e authority to enter th° privatei ^y oWned IHnd on which 2!le nwner is htIIltinc, in

pursuit of liis duties, one c7f which is to ensure that people are huntinn lawiully. This

interpretation is contrarv to the plain lanouage of § 1531.13 which specincaIly states, "Any

regulariv ernpioyed salaried xvildlife offrcer may enter any private lands or waters if the wildlife

11111vv1 114S KV Vd vaLLU^ tV Jel'avv l. CL[LVl LLVVs Vellvv`v tL.at a 1G.YV 1'v L vlllj Y1V1(lt_t1. 11 alsll 1611J tV

reco^n ze R.C. g'1533.1() permits ouners the ability to Iiunt on their own lands without a license.

The implications of the Court of Apneals error is much farther reachinL, than shnplv

erring on the facts of this case and siding with t17e State. The error of the Court of Appeals is

d.irectiv in canfiict with the Fourth Amendmcnt, as well as Article 1, § 14 of the Ohio

Constitution and the well established case law that supports a psrson's tmectation of privacy

undcr both eonstitutions. To allow such a decision to stand strips the citizcn.s of Ohio of their

constitutional right to erpect that they will not be harassed on their own private propertv without

a demonstration of good cause. In this case, three men, includina the owner of the property,

were stopped V;^itl'Ollt?OOd cause. 1ne taP. 'Ct.a_̂TC found t*'u.6ll_hollt Title ' of the Re.,:, l.^ ?;^^ ^;;;i OG_

providing a wildlife ofncer with the authority to investigate and enforce wildlife-rules cannot,

nor was it .niend::d tc, Supp;ant cons`.itutio.;ai protections. Finally, pursuan; to R.C. 153 3.10, ':h.;

Pi:5



owner of the property is allowed to hunt on ilis own iand witnout a hunting iicense.

R. 5'£A'['ElJMI i' 0F s^IUU CASE -A1VL1 â;F,L, T ^

On Septernber 1, 2006, AppellantlDefendant, Wiliiam Cohurn (herehrafter "William")

inv7ted _uests la his pIivate prop,-;:ty, upon which SIw m"a noin°, tohL'nt fflournlng Qove& on tll-,

rnorning of September 1, 2006, His guests, and "o _&ppellants/Co-Defendar.ts herein we•.-e

Marvin Coburn, his father (heroinafter "Marvin") and Catawba. Police Officer, Todd Parkison

(herein after "Officer Parlcison")

Mldlife Officer Abelc, a three year neiahbor of William's, entered the private lands of

William without good cause to believe or a befief that a law was being violated. Accordina to

Officer Abele's own report, it was only subsequent to entering the private property of William,

that "During [his] contact with tne three hunters, [that he] noticed..." (what he alleges to be) a

violation ofR.C. i 531.G2 and O.A.C./1501:31-7-G2 (A)(9) prohibiting thc huntin.g of mig-ratory

ganie birds by the aid of b;;tin:..

On july 20, 2007, in the i",rie Comity Court, Milan, Ohio, the trial court correctly

dismissed this case wh.en it grauted Dafmidants'/ Appellants' 1;4otion to Dismiss statino, "Tiiis

court must apply the plain meaning of "good cause" as eontained in Ohio Revised Code 5ection

1531.13 to mean tnat the legislature intended that wrilcliife offzcers not have t.he mlfettcred right

of intrusion upon private property unless "good cause" exist.s." The t:ial court further found that

there was no factual evidencs of "good cause" for Officer Abeie's entranee upon William's

private property. ild.) The State filed a Notice of Appeal on Au^ust 15. 20G7.

On February 1, 2008. tne Court of Appsals reversed the judgment of the tria] court and

re:,randed the case. to tne trial court for nzrther proceedintrs statine that the trial couit en-ed -whci

4
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it ignored the authority granted to iiie wildiifc ofncers pursuant to F..C. g 1S 3i.i4.3

YTT li T.-^ .-. ^. ^.. ^E
fl "^^•rGT. T I^eR. na^i^°tl^^•.,1^ S kh.' ^rol IJ'P'C âKs idY^ f"Fi^DE ^Fiu F_ a^rf? VT L^; tit

Proposition of Law ivo. i: The mere sight of the owner of private proper-y' and ^Mo
nuests, one of whom is his father, hunting in the absenee of other articulable facts, does not
create good cause to etnter upon tiye private property of tire owner ta el-oecSt for Irurttin;
licenses and Eoah lim4ts.

The .^ourth Amendment ofthc linited Sia+ws Constituiion as vve1l as Article 1. g1T of tiie

Ohio Consritutioii protect nersons from um-easonable search and seizure, mandating that

probable cause is necessarybefore. a wa-rant will issne.

R.C. §1531.13 states in re]evant parts:

They [wildiife officers] shall enforce all laws against hunting
witliout permission of tbe owner or anthorized agent of the larid
on which the hunting is done. They may arrest on view and
witliout issuance of a warrant. They may inspect any container or
package at any tiine except when within a building and the octiner
or person in charQe ofthe building objects. `1'he ins;,ection shall be

only for bab limits of wild animals taken in open season or for
i;,;td ^ i i a . a e t° .. raiiii:latS ta«-rt :iur`^ls vio^:, °e'u,°,aP, Gr avr ,:j' i"".^'.

spe: ies of tnosc wild ainrsa.ts... (e:nphasis added.)

Any regularl•y cmployed salaried wildlife officer may enter any
pnvate lands or waters if the wiBdlife officer has good cause to

°betieve and does believe that a law is being violated. (Emphasis
added.)

n
.
r• M..-^ 1A t....' 1 c.^^..^..

Any person regularly employed by the division of wildlife for the
purpose of conducting rescarch and investigation of game or fish
or their habitat conditions or engaged in restocking game or nsh or
in any t5pe of work involvcd in or incident to game or ush
restoration vroiects or in the eniorcement of laws or division nties
relating io game or fish, or in the enforeem.ent of section 153':?9
or 3767.32 of the Revised Code, other laws prohibiting the

The irial court did not actually ignore R.C. 1 5 31.14, because tira: particular statute was never
brought up in th° nial court and was only raised by the State on appeal.
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dumping of refuse in o: along strearns, or watercran iaws, uvia.ile in

the normal, [uwfui, and peaceful pur.,uit or such investigation,
w,orli, 01' BrefO::'Sntelid ., ati' CCrEtBT dCPOi1, Cr"OSS over , nn upon, anCi

remain upora privateiy o nmed lands for sucti puiposes and shail not
be subject to arrest for trespass while so engaged or for such cause
thereafter. (Emphasis added.j

R.C. F1 33, 4 states in relevant nart:

Every person, while hunting or trapping an the lands of anotdaer,

silall carry the person's huntin^^ license on the person's own self
and exhibit it ta any wildlife officer, constable, sheriff, deputy
sheriff, or polict officer, ar to the owner or nerson in lawjul

control of the land upon which the person is hunting or trapping, or
to any otlrer person. Failure to so carry or er:hibit such a license
constitutes an offense under this section. This section and Section
I-131 of the Revised Codc do not allow any person to hunt or trap
on any laud without the written consent of the owner thereof.
(Emphasis added.)

G.R.C b 1533.1 D provides:

that an ot:,rner. of I&Ild m8V hunt on n15 land witnotlt a llcenSe.

R.C. § 1.47 states tlle p7esiirilptiaic5 in enaCtiTient of statlLteS:

ic nrestnn^.
r--

tl that:
(A) Compiiance witb the constitutions of the state and of the
L7nited States is intended.

The implication that can 'oe talcen from the Court of Appeals decision is fnat sirnpiy

because a wildlife officer observes hunters he is provided with the authority to enter upon private

property to stop the hunters. This decision affects every wildiife officer and hunter iri the state.

It provides wildlife officers with the ability to unlawfuIly enter upon private property laclang the

good cause required by R.C. § 1531.? 3. This is directly contradictory to the well establ.ished

case latx' On tl7e Iilatier oi an liIVeStigatLVe stop. Tei;,^ ;^, G7tdr, (I°E;8) y^^.^. :,T.^'. 1. 'JCSerVlnf^' a

n.unter does not create probable cause or even reasonabie suspicion that the individual is hunting

in violation of anv [1In1tLng laws or rer^,'nlaiions. Slll7ilari;'. aii obsei Jation of an a,iul!. opea`ating a



lnotor vehicle does nol create probable cause that the person is operating the vehicle witnout a

iicense. The nourth Am ndnzent, as well as :4rticie i, ^ 14 of the Ohio ConstituSion are meaill to

prot; ct people from unreasonable governrnental intrusion. Not surprisi,-rgly, wildlife officers of

this state nov,, believe that the, are exempt liom tnis constitutiona.l mandate.

lt has neen almost forty years since the^ Suprcme Court of the tiniied State;s cieariy stated

that for an of$cer to lativfidl}, perform an investigative stop he must be have ar.iple articulable,

facts t.hat jusrify such a stop. Ten i^. Ohio (1968) 392 U.S. i. To deiermine if cause e isTS one

:nust look at the totality of the circnmstanccs. Id. The tr:al court did just that, looked at the

totality of the circumstances and found there was no faetual evidence to support. Pod cause

eyasied to enter the private property and so properly a.ismissed the case. The Cou t of Appeale

did not look at tltes totality of the circumstances when it reviewed tnis case. Instead fhe Court of

APueais stated ihat uzere"1v because t'r e wi'idiife offcer observetj SnPn i1LL ;, iL iiad tlt.e

auinority to cTiu;r tiic rl:ivaLC pioper[Y. This deGlsloII was QesCim Ine Iilci tilaT nle wild'11Ze o1111Cer

was aware that one of the hLniers owned the property and desnite the iact that the wildlife off±cer

set forth not one additional articulable ;act irom which one. could reasonablv surmise a law was

being violated. In effect, the Court of Appeais has determined that mere observation of a man

hunting equates with good cause.

Statutes reiatin.- to the san7e subject matter should be construed to caast hannoniousi},

uniess the statutes are ineconcilable and hopelessly conflict. United Telephone Company o;

Olaio v. i.imbac7e, (1994) 71 Ohio St.3d. 369, 372. (L*tternal citations omitte(i)

..,;nce ._. F 7 ^ 1 ^ _131.14, 1.433 . ^ and l"( t. J_ ^v. i) H.^i iciate t0 Ll'iE alli.l^Ct o"i

`division of wiidiiic' and `huriiing and "nsning' the statutes need to be read togetiier, construed

togetiler, and cogeiirer applied to tne f'acts of tnis case. The Court of Appeals incorrectiy applied

7



the facts of this case to onc statute in isolation of the remaining statutes, ignoring the plain

lanw.age of P.C..§'.531.13 tnat manda-ds a wildlife ozncer inust have vood cause to cntar upon

private nroperty. The Coun, of Appeals simply ignored basic statatory intemretation

reouiremeni,s as set forth by the Supreme Court of Ohio. Ulaited Telenhone C.orrpan)^ o; c?iiio r.

Lir,zbac•lz, (1994) 71 Ohio St..3d. 369, 372.

in determinin r whether the legislature has provided a wildlife ofncer the unfet.tered

authority to enter upon private property to checlc for hutlting licenses (or even bag litnits), this

T,nnorabl.° Court should 1_ool; tri not onlv 61 531..14, hzzt also to § 15,1.i3 and §1533.14 and

§ 1533.10. Intarpreted together these statutes say absolutely nothind that could be

vateconstitutionally interproted to provide wildlife officers the authority to enter onto pri

property to checl•; the ht:ntlno hcense oi the owner of the prcqerty and his inv' s_ted -u:ests w ith the

, r r^_ ° ^ ... ^ t. 5.. tt. ' ,y-.' c'(^Ylut t
iu[oL1l^Biedc ii2ai. irics iuiiiii"OYi^,tS ti7c lA"CfCi71 -a. up.j L,eGau3e a... wi.uii^v va,..... .......

hunting.

A plain rcading ofthe statutes demonstratss that the leEislature intended that the statutes

should. be interpreted to conier wildlife ofncers with the lawiul abiutiy to enter pnvate prope,?ry in

pursuit of his duties. P.C..51531.14. The legislatur: even stated what was needed to have that

lawful ability... "good cause." R.C. § 1531.13. One cannot constitutionally, iawfuliy enter the

private property of a hunter, while hunting on his own property to elteck his license when U.R.C

§ 1533.10 explicitly states he doesn't need one. GVilliam and his invited guests were hunting on

William's property. Officer Abele admitted tiiat pr'r.or to unlawfully enterin- upon William's

proVelYy lle IQentiIle.d 'WLlliarG a:. On: ol tne hunters and acialowledged tnai he linew it was

Vdilliam's propernr. Simply, Ofn:,er Abeie admitted he did not have rood cause to enter

I,A llliam's urOpeiT}' beZaU.S^ as]d° iioln s.atlil, h°-wa.ited to Gilecll l]L°.ns°S ai7Ct ba.- llZn:tS,

^



Officer Abele did not articulate one fact that could be interpreted to lcad one to beiieve a law was

beirig violated, rie. did ijot for exarnple state ne heard excessive sbo'ts being ared (to make him

suspicious as to the number of doves being hunted), he. did not state his past experie=_ice ^vith

VTillia.m and his guests was one of a history of thcm violating huntine laws. To la>nJully perforni

an investigative stop Officer Abele must have had amulc azticulable facts to justify such a stop.

See, Ter- 7^ v. Ohio (1968) 392 U.S. 1. Loolting at the totality of the ;;ircumstances, Ofncer Abeie

dicl not have the. attfnority under tne above cited statutes or any other authority to enter onto

William's nroDertv.

Despite the fact that in Ilnited Telepho ae Cornpany of Ohio v. i,imbuch, (1994) 71 dhio

St.3d. 369, 372, this Court explained that statutes relating to the.same subject matter should be

const.-ued to e xist harmoniously unless the statutes are irreconcilai7le and hopelessiy confii.ct, the

(.^nliri nf !_nn-nlr, ic:nnr
_̂d `^^'.:^' cLatEiie rnle?vant IQ ineS Gac?. ^7^re'+it ^< <^ f-• 1 J?.1.•^='. ^^^._.. ..: _ _ .. _ . ^ ^ _. „ . , . _. _. ^

1 d3 i.13 plainly staies that a:riidiiie oincsr nccds "good causto enter upon privat° property.

The Court oi Appoals dete::mined that the oincei had authority to enter t'ne nrivate property

because izc saw flie nien hunting. To assert that the mere site of mcn liunting, in the absence of

additional articulable facts, creates "good cause" is contradictory to the Fourth Rrnendment, as

well as .4rticle 1, § 14 of the Ohio Constitution and contrary to the well established case la.w of an

investigative stop.

TQi. C()NCI,LJS3QTti'

Virhen R.C. §1531.14, 61531.13, §1 d33. ]4 and ? 1533.10 are read and intern;.eted toaether

it is Clear that the Oh 7o ieri"aiaturc did npt ir3tenC1 i07' w7ldllie ofIlcers t0 e'ilter pr7Vate Dropertv

without good cause. The mere sisYtt of hunters, one of whicdz is:nicrorn by the of.fice-to own the

pIlvate tirrnrlert}' theti' arE hunting on, in the a^sence of other arflclllable rJ.o°s not create

0
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Qood cause to enter upon the privatie property to checlc ibr hunting licenses and baR li.mits. A

wildlife ofincer is no;. confer,ed.wil my greater power thar, any other law enforcemerit official.

This Honorable Court should accept jurisdiction of this case so that it may clarify that the

;anm.cage found ttu•ouehout Title XV of the Revised Code provid.ng a wildlife ofnc;;r wifil the

authariry to invesiir-,atc and enforce wiidli€e niies narmot, nor was it intended to, supplant

constitutional protections.

Resnectfully subniitted,

CLIMACO, LEFKOVdITZ, °HCA,

R/Ch^r6ato (Ohio #00114^) 6)
(0),climaeolaw.com
blic Square, Suite 1950

Cle*1 and E7iiio 4-41 13,_ . _
l (21 ^)621-QGB4

iol r t i-:6 ^2 (rax;j
Attorneys f or Defendants/inpetlants
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CER'ITFIC4TE OF SERVICE

This is to certify that a copy of the nhmorandum in Suoport of,iurisdiction ofDefendants/

Appellants VA%iliisan R. Coburn, Todd R. Parlcison, and Narvii Cobur.3 uras san^ed upon t:evi,n 1.

Saxter, Prosecutind At.tomey, Mary Anr_ Barylslci and Trevor , 1layberger, Assistant Prosecuting

Attomeys, 247 Columbus Ave., Suite 319, Sandusky, Ohio 44870 fliis ^^ ay of NiarcL, 2008,
1

hy regular United States ]viail.
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ii'? T:'^ COURl OF Eu,P-E`A.LS 0` OtLTO ._ ^.;
SDtTH !iPPBLLATB DISTI:7 CT ^;.. cc ^:^^

EIIE CO-LPN"i'-i' VY p
_

'Y.Cq
L.W

Statt of Ohio

n: t, W.iu:^t

v,

-W%ilIiam Coburn
Todd Pasi,inson
h1iarnlin Coburn

Appello^s

Court of An_neais Nos. E-07-049
2-07-050

Tria1 CourC Nos. CRB 0600444
CR3 0600445
Cn 0600446

I;3ECIS7ON AND .sCDGN"gEIv'T EX'I'R:Y

Decid^d: ^EB 0 1 2uUB

I`e-,'in J. Eaxter. Cbunty Prasecut;ng, Attornty, I^2ary fi,nn
Baryiski and Tre^or ;Iayber^^^, Assistant Proseeufing Attorne;t's,
for appeilant.

To'hn R. Ciiiaaco and Terri A. Li-aiYinar, for appeliees,

4+ A. A: * N:

SII^7GEP_ J,

1} in fliis consolidaied apn-ai, app;.llant, the state of Ohio, app-als from a

Q-- C:slon o1 tC:: L".rlc '-- OLR7" UO*.:rt; IV1ilaSl, Cih1D, (J.'w";n13sIIlp tYIB ChP.r_'°$ o^ uIIlaWrIIl

^T}' 7
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takirig of miaratory ganle birds against apneliees, William Coburn, Todd Paslcinson and

Mlffi'VRl l;obCliu. rorfne rzasoi:S that iollolx', Wer°V^rSu,

^ j 2} Cn October 23, 2006, ^rie Count' V^%iidlit'e Ofiicer, .iared I'. Ab^le, frled

d1r--f, sc_aa.l'm, 1C1E11TIcF1 cOTC1nla1.nL"a aaalRsi. -_3Cll o^.r'tn°a7p°ll^°S. G(:::Cli d1Il,r to tIlt

coinplaints, Abeie winlesssd uppellees hun?inr fn.ourninz doves on WiIliam Cobum's

^rop^3.}' on Sepiernu r 1, 200^i ^beIe approached apget_iees to chaclc on the validity of

their huntinR iicenses and their ba2 iimit complien.ce. Wlsile doing so, Abele noticed

wheat seed in piies and scattered along the ground where appell :es wcre hunting. Au: a

r esu.lt, AAble charped ea`.h of tk:c arpellees with violatinn R.C. 1=31.02 nnd 0. A.C,

150 1:31_7_02(fi)(9) which staw.s:

. ^^ ryf Ili /.
l^'I It

LL ,nY-^1
v^ ^11'^aYl l.i.ll LQ 1:LL11T JI LG.Ctt mllnrJ.LUI,,, ^Cirr^1V Vll.d.^.F I Jµl . 11

i I51 °;0) Uy th° aid of baitingor on ar ove: an5' baited area.°

(}^ 6} O.A.C. 150I.:3I-1-(12(Z^C') defines baiting as:

7} the pla.cing; eKposing, depositing, distributing, or scattering of

sheiled, sliuci<ed, or unsnelled. corn, wiieat, or other urain, sal: or other feed so as to

c,onstitute for such wild turEceVs, riiourning dovea or miYrator°t' birds, a lure, attr.action or

enticernent to, on or nver any area where hunters are attempting to taice them."

8) On December 4, 2006, appellees nled motions to dismiss their cha:roes. In

i.heli mottons t0 dismiss, appe^tlees ar°"f1_G T11aT UII7cAi ^'ib_lb nnlaV 3Illl!;' CRTer°Q tiJllil&Tll

CouUrll S nr1"v'aiP, p;Op.°.YLZ'' V31i116lli aDOd Ca*1E°, to that a la4S' waS D°.1R''-., S+101r.1z°t'l.



pn July 20, 2007, th° trial court granted appellees' motions. The statt of Ohio now

anG als settinp. fordl the follo5k'!np ESsiPiII1EIYL ti1 Zrtt0°:

(Î l 9; "L GJhether he trial cout erred in ^r.anting the disrnisaal ozthe case wlaen

the. cour: heic, contrar,Y to C}.:io nev. CotieA.nn. 1531.1,^!, L:at a vjil:liii::: c,fvce- n:ust

demonstrate good cau..se in order to enter private lands tcl check for hunting licenses and

bag limit>."

iTI 10} Our standard of rcview is whetserthe trial court.eTred. as a mattar of law :. -̂Y

deie.:nin'ln..- that tne. state's comniaini. did not aliege facts constituting a c:rime under CfYilo

law. PJ, Olmuied v. 3uliinggtorz (2000),134 Onio Anp.3d 565.

(^f 1].} Tiie, s^it^.te contends t'riat Abeie lawfallv entered R%illiam Cobum's lland in

surpor[, tbe state cites R.C. 1;3 1 .14 whic.h states:

(^ Y'1•^ 11 A '_ ..,.,Ir.. tl a^',!^Yr"^°'d^`vf i...h.`. Ii??.1 l 0^ (ITTF.111 I 1tr° i0r t.̂ :n fi rr' Ĝ sP.' G

Of Condll.G:111°; resz-arGll and. investigation of g[iTn° or i- sh Or tlleir habitat conditions or

enaaiTe(7. in r°stoclCLn^ Eaille QZ L9h or in any type ofworlC rnvolved nl orInCidCnt t0 aarnE

Lo. or fish restoration projects or in fie enforcement of laws ar division rnl-s relat;no

game or £sh, or in the enfarcezncnt of section 1531.29 or S )76732. of the Rwised C ode,

oi•nc7z laws prohibiting the dumpinR of re;fuse in or along streams, o: watercraft lavvs,

while in the normal, lawful, and peacenil pursuit of such investination, work, or

en£oraement may e.nter upon, cross over, be upon, end remain upon nrivately owned

lan(ds Io.' allCF! plirpos°s and "nhall ri6t Ge silbj-ct TA N.i,rst fCir uC'.a"jJass vdlliie so en°_aKe^

fo, 1

i.-

^ c, Ch ^^ t I^r a Cr °-aL ..C....E_ft .

3.

^:r.
k` a.c'



I,^j 13) in ggra.nting appeliees' motions to dismiss, the trial court relieci an R.C.

i^S3..13 whicli states iti vertineitt uan: "Ansi reLfuiarly cmployad saiaried wiidiiLe offlecc

may ener any private lan.ds or water.s if ihe wildlLfB offker has anod aause. to beiieve and

Cu"les b.lt:zve t5at E law iS viotauc.° Tn°. Coi3i"^, stated:

Agj 14) "Thcr: is ahsolutelv no factual °vide sce before. ihis court to su<`uest that the

checking of licenses andlor bag limi:s was anythint; but routine. This courC must applv

th:. plain mva.ning of'good cause' as cantained in Ohio Pu:vised C:ode Seciion 15;1.13 1.0

n,.meat: that the leaislature intenaed that wildliie oicers not ha1 ,he uniettered ri rii ai

intrusian unon nrivate nroperty unless'good cause' mists."

:e51 iri this case, rrneie saw anpeliees huniinb and then ne entered iime proueriy

to Ghepl: the.ir lice.n3e; _nrl bays. OnOe.;rie saw DBrn7le hllntlno, 1ti.C. 15SI.14 ^a.ir°. h3.1Z:

ihnris.+ 'rn tn:.*.L̂  t}+= IaP. !i_ !!i_ _

^e.h.zni:ing lazvfuliv. R.C. 1533.13. We disa<*1•ee wifh the t.-ial cou:-t: that P,,C, 1z,3 1.14

?ivesVdl.ld.life off7Cers "llnfBtLered° acces6 to pr1v8.te prQpert, lyothin$ in our deCisiorl

today sl.ould be read to say that wildiite ofncers ^ari enter p_ivat.e propsrty at any time for

anv reason. Vrnat is inlportant for purposes of'this case is t1atAbele first saw a.ppeliees

hunting and then he entereu tffie propcrty. Accordingiy, we find that tEte triai court e.rr:.d

in izriorinp tiie authority granted to Able pursuant to RC. 1531.14. The siate's sole

assisnment of error is found well-tai.en.

considerai.ion wherec '1:e iudar,eiit o_` the-Erie Couiiiy Cai t, Iviiiar,

Onio, is reversed and this matter is rema.nded to the trial court for nzC^i.hw: proceedinps.

4.

F"m E^'



4ppe:lees are ordered to pay the cosis of tnis appeai pursuant to A.nn.It 24. 1ud:inent

LG:" tll-- GI^I'IC'6 P.3:peIlSe IIlCllr:ed in. p.TwJaratiOn oI±k1e i'°cClfl, Tv--s SlloW9Cd [7y la.W i&llG Lne

fee ior filin^- t.he appeal is avaarded to Erie Counry,

TUDG1vENT I,EVE'kSED.

A oei2ifred copy oz this entry snzll constiiute the ma.ndate pursuant to App.R. 27.
See, a.Iso, oth Dist.Loc.4pp.R. 4.

rcter M. Hanr- u, ork. I.

1v4ark L. PiPtr<.kowsi:i. T'.T.

.Arlene Sinder, J.
CONCUR.

I H--4? ;5YsC,=RTF7'T?-ttST'.1ci^^
^.TRUEC0P1' GFTHE'pr̀ tiaIplAL.
'tL=D t[tt T!-II.", DFt=fG=.

®afY6ARaJ.JOFWSOIA.CL°IIICOFCOIRT6

This decision is subjec* to iurti.er editing by the Supreme Court o^
Ohio's F'^C^,poiiCr orDecisioIIs. 'arties lllCe:^sted in V1:=WL'1- tLle final r--po:'C°U

V°.'sloll are IlQV:s::Cl to V!SIi tl]e r}Yi0 Si-tprenl° Couri's R-.b sIL:.' at:

nttt:li r^.vr.sconet.st3te.oll.LSirodinev, pdf% Isource=c.
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Di;-^sion o= Otildl`-=.

rILE D

^zv THE ERIE COUNTY COURT 90^7 .!f II gn aFn
-V 1 1.1 1 ^V .f.o

NI 11v, o'rl2o Er;lc CMNT}' G^_)IIPT

C:.s° 140. C9D Oc004 4

Vs

Cobuzn, Vdi'_1=am F.

+ 4: ... 'Y 4: Y r ., h ti Y.

JL'DSMENT ENTRY

Y: i: *. Y• * * Yt 'Y •A' y * t

This matl^-r came or b°Iore ^h_ Cou<-t. nursuan*_ to De=enca.nt's

Motion to Dismiss.

It" 1s uI]ClisDlltE`Q that tA°_ Wildl ___ o_! i.,°l" 1P, Qlles=iDn HIl=Ar°d

upon private properzy to ch=ck hun._ng licenses and sag limits. Iqo

factual EVidenC°_ is ^`J°_to="b trlis [•Guri. ].nC%iC2.ting any --yJ°_ of

p1"obctLl° cause C•r cven 1'b_aBOP_able SL'Spicion that :_ne laws of Lhe

Stat.e of Ohio concerning hunting lic©nses and bag limits were b=ing

ViO.].at°0.. JIl^_e l1NJn the 3uDj°.'".t the o::f1C?'_- obBe_'VeCI

s:?d SAYec'LCi a.D7ll'. ,`_I]°_ ground, which ^°ar1' Lo the I^ ^alt'__]gn Chu]:q?

uc'a:]t rC.^H^o u E°rl.?o of _2Su°5 in _^_=2 MlJ.`-ion `..';

U:isiRlss, and the Court 47il-'_ Lirst address the °n.?"V ll7on p1'1vat?.

•,,-ope^_ tv.

Ohio Revised Code 1E3l • 13 au.=horiWes a N%ila1-Le oiT_ce^_ :o

enter upon '"p'_"1v?.t° lands Or waters within -..17e ..^'tdtU _'i 11trie'.

Wl].dl___ o`iiC=_'_" 7'i36 qOOG. Callne to '--°1]._ve and does '_°liEve that a

law is b=_=ng vlolated°. 'Z'her° '_s absolutely no acnti.al eVldenC=_

:J°_.'«o:^e t,.^.].s r"ouYt :^o 8llng?6C triat^ '^:r!°_ Cb°C}_'_nq of liceS:^o°_s and/o7

;3 3g li.m"_Ls k;a8 c:]Y=.^1:]g DL^ =7llL1n°_. This CDlirL musL a'J^Dl v ri'io

D12in i(lean1I70 of "GOOCi '`ausE'•' as COntaln°a in JP_lo .ZC°Vl°eCl =D^9

LO mean t_h_d^: -Y'c __`._nCi_u =Ccoh rN".:..Lr!"_ii°

C___.__.rn .loz: lla-v°_ t_rte_ llP.'=..,-_'_°_r°_Q '_-1'3?]-_ D- '^n'Yl_G10n ll_.'^,C_! ^r1v3i.°_



DIDD_1LV LLrL_^:bo ^1VUU .auo'`. _._^.._c..

^"i'hy^v_nn no ffl'^.L3 L7°io'Y'r it iA find Bllch Call9e°The Court... ^

'`o enter upon private pT'ob°_T'i-y, D=TanCiallz'c Motion to iJ181i1iE3 i8

her__-y Gr?+1I'^̂ 'SD.

1_ 1 "_, ORDERED.

PGL/cw
cc : Trevor E-la.yb=reser ^

John F.Corr:gan -'
William R. Coburn
Ja*nd P.b=1e
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To the Clerl; of Court o. Appeals for
CLERK OF COURT'

S UP REME CUUP,T UF OHlG

rie County, ORDER TO CERTIFY RECORD

Sandusicy ,. Ohio S.C. Casc No. 200S-Q536

C..4. Case No. EO?Q 51, B070S0, and
E;070d9

St.at:e• of Ohio

V.

William Conurn. Todd Parkison. and
Tvlarvin Coburn

Pursuant to Rnle V, Sections 3 and 5, of the Rules of Practice of the Supretne Court or" Ohio, you are

hereby ordered tp prepare and forward to the Clerk's Office the record in the above-captioned case as

follows:

The record shall consist of the original papers and exhibits to those papers; the transcript of
proceedings and exhibits, along with a coniputer disl.e•tte of the transcript, if availablc; and
certified copies of the joumal entry and the dooket prepared by the clerl, of the court or other
custodian ofthe original papers.

• The record shatl be transmitted atong with an index that iists all items included in the record. All
exhibits listed in the index shall be briefly described, and a copy of the index must be sent tc ail
counsel of record in the case.

• The following items shall not he transmitted at this time:

- any physical exhibits, other thari videotapes and documents such as papers, maps, or
photographs;

- documents of unusual size, bulk, or weight.

Any exhibits or documents that are not transmitted shall be designated in the index. The
eustodian of those exhibits or documents must also be identified in the index.

• The record sltall be transmitted to the Clerk's Office within 20 days of the date of this arder.

AI-40^e

-TOMAS J. MOYER
Chief Justice /

T,
r^i
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Copyright (c) 2008 Andcrson Publishing Company
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1501:31 Division of Wild'life
Cltapter 150131-7 Migratory Game Birds

OACAnn. 1501:31-7-02 (2008)

1501:31-7-02. Yrohibited methods of taking migratory game birds.

(A) It shal! be unlawfiil to hunt or take migratory game birds:

(1) With a. trap, snare, net, crossbow and arrow, rifle, pistol, swivel gun, punt gun, machine gun, pumpkin ball, or
rifled slug, fish hook, poison, drug, explosive, or stupefying substance.

(2) With a shotgun of any description originally capable of holding more than tlu-ee shells, unless flie magazine
has been cut off, altered, or piaeLed with a one piece filler incapable of removal without disassembling the gun, so as to
rcduce the capacity of the said gun to not more than tluee shells in the magazine and chaniber combined.

(3) From or by means, aid, or use of a sinkbox, motor-driven conveyance, motor vehicle, or aircraft of any kind.

(4) Frorn any motorboat, or other craft havinR a motor anaclted, or any sailboat, unless the motor has been eom-

pletely shut off and/or the sails furlcd, and the craft has come to rest. A craft under power may be used to retrieve dead

or crippled birds; Lnwever, rripplerl birds may not he shof fiom such cr-aft when under powcr.

(i) Bv Ifie use o, aid of livestock as a blind or means of coneealment.

(6) By tiae use or aid of live birds as decoys. No person shall take migratoty water3owl on a„ area where tanie or
captive live ducks or ¢eese are present unless such birds are and have been for a period of ten consecutive days prior to
sucli taking, confnied within an enclosure which substantially re.duces the audibility of their calls and totali}, conceals
such birds from the sinht of wild migratory waterfoHd.

(7) By the use or aid of recorded bird calls or sounds, or recorded or electrically amplified imitations of bird calls
or sounds.

(8) Bv means or aid of anv nzotor-driven land. water or air convevance or any sailboat used for the putpose of or
resultine in the concentrating, driving, rallying, or stirrina up of waterfowl or coots.

(9) Iiy the aid of baitina or on or over any baited area.

(B) It sltall be unlawful for any person to construct or place a permanent blind on a wildlife hunting, area or any
other state or federal prnperty unless approved by the chief of the division of wildlife further, any portable blind placed
or constructed on a pulilic hunting area shall be removed itnmediately upon the conipletion of the day's hunt.

(C) Non-toxic shot shall niean, sliot comprised totally of steel, steel shot coated vvith copper, or any shot which has

b=_en approved by the U.S. fish and wildlife service. It shall be unlawful to possess any shot other than non-to.,ic shot
while liuntine migratory waterfowl, rails. common snipe, or crallinules.

(D) It shall be unlawful to use or possess. at any time, shells or shot for arry gau-c shotgun loaded with shot other
than non-toxic shot while huntinL, waierfowl.

(E) It sltall be unlawful to place or set anv decoys on a wildlife area or in watcrs of the state which arc left tmat-
tended befote or after legal shooting hours. All decoys shall 'oe removed at the end of each day's hunt.
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(F) It shall be unlawful to hunt witli or possess any shot except non-toxic sl ot on Metzger marsh wildlife area, Mal-
lard Club wildlife area, Pipe creek wildlife area, Magee marsh wildlife area, Toussaint vvildlife area, and Little Portage
wildlife ai-ea.

(G) All definitions set forth in section 1531.01 of the Revised Code and nile 1501:31-1-02 of tiie Administrative
Code sliall apply to this rule.

I-Iistor:•:R.C. 119.032 reveiw dates 06/11/2007 and 06/01/2012.

Proinuicated Under: 119.03,

StatntorAl Authoritv: 1531.06, 1531.08, 1531.10.

Rule amplifies: 1531.08.

1'rior ]3ffcetive Dates: 8-31-73; 9-22-77; 9-6-78; 6-1-79;7-] 1-80; 6-1 -82; 4-20-87; 7-31-90; 6-7-93: 5-16-94; 8-15-
95; 8-10-97.

C , s



LEXSTATU.S. CONST. AMEND. 4

UNITED STATES CODE SERVICE
Copyright Cci 2008 Matthew Bender & Company, Inc.

a member of the LexisNexis Group.
All rights reserved

CONSTITUTION OF THE UNITED STATES OF AMERICA
AMENDMENTS
AMENDMENT4

Go to the United States Code Service Archive Directory

USCS Canst. Anaentl. 4

Review expert conmientary from The National Institute for Trial Advocacy

THE CASE NOTES SEGMENT OF THIS DOCUMENT I-IAS BEEN SPLIT INTO 7 DOCUMENTS.
TIIIS IS PART 1.
USE THE BROWSE FEATURE TO REVIEW THE OTIIEIt PART(S).

Umneasonable searches and seizures.

The right of the people to he secure in their persons, houses, papers, and effects, against unreasonable searches and sei-
zures, shall not be violat:ed, and no Warrants shall issue, but uoon probable cause, supported by Oath or affirmation, and
particularly desaibing the placc to be searched, and the persons or thiugs to be seized.

ls^"°e
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PAGE'S OHIO REVISED CODE ANNOTATED
Copytiaiit (c) 2008 by Matthew Bender & Company, Htc

a niember of the LcxisNexis Group
All rights reserved.

* CURRENT THROUGH LEGISLP.TION PASSED BY TIIE 127TI-I OI-IIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARl' OF S'PATE THROUGH JUNE 23. 2008 *"*

`'** ANNOTATIONS CURRENTTHROUGH APRIL 1, 2008 ***
OPINIONS OF ATTORNEY GENERAL CURRENT TIIItOUGH JUNE 19, 2008 ***

CONSTITUTION OF TFIE STATE OF OH1O
ARTICLE I. BILL OF P.IGHT'S

Go tothe O6io Code Arciiive Directory

Olv Co,tst. Art: l. § 14 (2008)

§ 14. Search warrants and general wan-ants

The right of the people to be secure in their persons, houses, papers, and possessions, against unreasonable searches
and seizures shall not be violated; and no wanant shall issue, but upou probable cause, supported by oath or affirmation,
particularly describing the place tobe searched and the person and thinns to be seized.

^`:
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PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2008 by Matthew Bender B. Conmany, Inc

a member of the LexisNexis Group
All rights re,served.

" CURRENT THROUGII LEGISLATION PASSED BY TIIE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITI-1 TIIE SECRETARY OF STATE THROUGH JUNE 23, 2008

*** ANNOTATIONS CURRENT TI-IROUGH APRIL 1, 2008 **"
OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JUNE 15. 2008 "**

TITLE 15. CONSERVATiON OF NATURAL RESOURCES
CHAPTER 1531. DIVISION OF WILDLIFE

Go to the Ohio Code Arclrive Directory

ORCAnn. 1531.02 (2008)

§ 1531.02. State ownership of wild attimals; prohibitions

The ov<mership of and the title to all wild animals in this state, not legal]y confined or held by private ownership le-
gally acquired, is in the state, which holds such title in trust for the benefit of all tbe people. Individual possession shall
be obtained only in accordance with the Revised Code or division rules. No person at any time of the year shalt take in
any manner or possess any number or quantity of wild animals, except wild animals that the Revised Code or divisibn
rules permitto be taken, lmnted, killed, or had in possession, and only at the time and place and in the manner that the.
Revised Code or division rules prescribe. No person shall buy, sell, or offer auy part of wild animals for sale, or ttans-
port any part of wild animals, cxcept as petniitted by the Revised Code or division rules. No person shall possess or
lransnorl a wild animal that has been taken or possessed unlawfully outside the state.

A person doing anything prohibited or neglecting to do anything required by this chapter or Chapter 1533. of the Re-
vised Code or contrary to any division rule violates this section. A person wbo counsels, aids, slrields, or harbors an
offender mider those chapters or any division rule, or who Icnowingly shares in the proceeds of such a violation, or re-
ceives or possesses any wild animal in violation of the Revised Code or division tule, violates this section.

HISTORY:

GC § 1391; 108 v Ptl, 577, § 2; 116 v 310; 119 v 369; 123 v 84 (129), § 2; Bureau of Code Revision, 10-1-53; 130
v H 573 (Eff 9-30-63); 130 v Ptll, 102 (Eff 12-16-64); 131 v 514 (Eff 11-9-65); 132 v H 1(Eff2-21-67); 141 v H 848
(Eff 2-27-87); 142 v S 226 (Eff 7-20-88); 145 v S 182 (Eff 10-20-94); 147 v S 103. Eff 6-1-98; 151 v 1-1443, § 1, eff. 4-
6-07.

NOTES:

Section Notes

EFFECT Ol^ AMENDMENTS

151 v H 443, effective April 6, 2007, inserted "or possessed" in the first paragraph; deleted the last sentence from
the end of the second paragraph, which read "No person shall use a rifle, at any time, in taking migraCOry ^ame birds";
and niade minor stylistic changes.

Related Statutes & Rules

a„Y "'
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Cross-Rcferences to Related Statutes

Penalties,RCyC 1531.99.

Falconry, RC ,¢' l 5 33.0.i.

Liability for costs of investigation of death of wild animal. RC§ 1531,20.2.

Prosecution for violation of division rule, RC',¢ 1533.69.

Suspend or revoke license or permit, RC,¢' /533.68.

OH Adminisn-ative Code

Deer regulations. OAC 1501: 31-15-11.

Jrban deer zones. OAC 1501:31-15-13.

ALR

Construction of statute or ordinance prohibiting or regulatingsports and games on Sunday. 24 ALR2d 813.

Power of state to prohibit or restrict exportation of natural resources. 32 A.L.R. 331.

Rieht of public to fislt in su'eatn notwithstanding objection by riparian owner. 47 ALR2d 381.

Titlc to fisli and game taken by trespasscr. 23 A.L.R. 1402.

LexisNexis 50 State Surveys, Legislation & Regulations

Fish and Game

Page 2

Case Notes S-, OAGs
ANALYSIS Action by state fot damages Adininistrative authority Artificial lakes Captive auimals Civil proceedinp,s
Construction Dog training Governntentnl immunity Governrnental powers Hunting on Sunday Hunting out of season
Ineffecdve assistauce of counsel Injunetion Jurisdiction Liability Municipalities - -License Pollution Possession of ani-
ma] carcass Search and seizure Separate offenses Speedy trial Trespass

ACTION BY STATE FOR DAMAGES

R!herc an injmy to or destniction of wild animals, theproperty of the state of Oliio, is an accomplished fact, the
state can bring an action for damages against the person causingsuclt injury or destwction: 1946 OAG No. 785 (1946).

ADMINISTRATIVE ALJTHORITI'.

The division of wildlife had authority to issue a deer culling permit for certain park areas to protect biodiversity and
the health of the decr population: In Dejense o(Deer v. Cleveland Metroparlrs, 138 OI7io App. 3d 153, 740 N.€.2d 714,
2000 Oln:o App. LEXIS 2472 (2000).

The requirenient of OAC 1501:31-15-02(U) that a hunter wear "hunter orange" while deer hunting with puns relates
to the manner in which dcer may be hunted and as such does not exceed the nrlemal:ing authority granted to the Chief
of the Division of Wildlife in RC§ 1531.08: State v. Swartzenlrt.{ber, 52 Olviq Alisc. 2d 1, 556 ACE.?d 531 (MC 1989).

The chief of the division of wildlife, acting pursuant to RC§ 1531.08 et seq, has authority to limit the ituntine of
wild animals in an area including private property even though such liniitation is not unifonnly applied tiirouehout the
state: J964 OAC, Ivo. 770 (1964).

The state does not lose its titl:. to and ownership of fish stocked in arti5cial lakes ov,med and controlled by munici-
palities: 1932 OAG No. 4573 (1932).

ttu,'. I
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CAPTIVE ANIMALS.

Page 3

A bear wirich has been transported into Ohio from outside the United States and has been in captivity is not a wild
bear within the nleaning of RC {; 1531.02: State v. Miarav, 9 OAio Misc. 97, 210 N.E.2r1308 (MC 1965).

CIVIL PROCEEDINGS.

Revised Code § 1531.0_^, criniinalizing certain condnet with respeet to wildlife resources, does not detract from the
ability of the state to proceed civilly, rtor does it limit such proceedings to "persons" as defined in RC § 1531.01: State t'.
Fowling Green, 38 Ohio St. 2d 281, 313 N.E.3d 409 (1974).

CONSTRUCTION.

The words "waters of tlte state" in RC § 1533.33 do not include a privately owned nonnavigable lake even though
fish may freely swini back andforth between such lake and public waters or waters owned by otlters: Ohio Water Ser-
vice Co. v. Ressler, 173 Ohio St. 33. 180 N.E.2d 2(1962).

DOG TRAINING.

The owner of a dog has the Tight to train his dog duting the closed season, providing there is no intent to kill or in-
jut-e game and that sttch game is not in fact killed or injured :1932 OAG No. 4200 followed]: 1933 OAG No. 959 (1933).

GOVERNMENTAL IMMUNITY.

The state may not be sued for damages caused by deer to private property as a result of the Division of Wildlife's
management of deer which has allowed the dcer population to increase very substantially: Rower.v v. Oltio Dept, oj
Natural Re.vources, 34 Ohio App. 3d 347, 518 N.E.2d 952 (1986).

GOVER.NME'4T.L POWERS.

The ownership of pame animals and birds is in the state in its sovereign capacity; and ownership of such bv an in-
dividual is not a matter of private right but of public policy, and the legislature nxay regulate such individual ownershio:
Fitton v. State, 1 Ohio N.P. (n.s.) 133 (CP 1903).

HUNTING ON SUI`'DAl'.

Unlawfitl to hunt on conmrercial phcasant-shooting preserve on Sunday: 1953 OAG No. 2256 (1953).

HLINTING OUT OF SEASON.

Trial court properly refused to instruct jury ihat a landowner was allowed to hunt on his land without a license
where defeudant was char.,ed with hunting out of season; abscnt evidence that defendant had a decr damage pernrit, a
jury instruction on such a-permit was inapplicable. State v. Monteith. 2003 Ohio App. LEXIS 3902, 2003 Ohio 4392,
(2003).

INEFFECTIVE ASSISTANCE OF COUNSEL.

Defense counsel did not provide ineffective assistance of counsel under the Sixth Amendtnent as counsel's failure
to present the testimony of defendant or his friend and counsel's cross-examination of the State's sole witness were mat-
ters of nial tactics, whiclt could not foma the basis of an nteffeLtive assistance of counsel claim. The decision not to
have defendant or his friend testify was not error as defendant failed to show ltow testimony that be delayed tagoing a
deer for an hom' miglrt have impacted ttpon his conviction for failing to inunediately tag the deer he had killed in viola-
tion of Ohio Rer. Code Ann- § 1531.01 and OAC 1501:31-15-11(O). State v. Ne.cbit, 2006 Ohio App. LEXIS 811, 2006
Olaio 921, (Mar. 1, 2006).

INJUNCTION.

The conservation and natural resources commission has the authority to bring an action in the name of the state o;
Oi io to enjoin a threatened injury to or destruction of wild aninzals, wltich are the proper y of the state of Ohio, b}' the

`^r.
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introduction in o a stream or lake i, ihis state of a substancc which injures or kills such wild anin als: 1946 OAG No.
785 (1946).

TLJRISDICTION.

The justice without a juiy has jurisdiction under GC §§ 1448 (RC § 1531.18) and 1454 (RC§ 1533.68, 1533.69), of
prosecution under this section (now RC§ 1531.021 for hunting eame birds on Sunday: Newlan.rl v. State, 29 Ohio App.
135, 163 N.E. 56 (1928).

One accused of Irunting game birds on Suuday (now RC,^^ 1531.02) is not entitled to jury trial, since. GC § 1454
(RC,y§ 1533.68, 1533.69) merely imnoses fine, case being witltin jurisdiction ofjustice under GC § 1448 (RC ,^
1531. l8): Neivlan.rl v. Siate, 29 Ohio App. 135, 163 N.E. 56 (1928).

°y virtue of GC §§ 13770, 13771 and 13772 (RC,ff 159.03 to 159.05), the state of Ohio ltas no jurisdiction over
fish aiid game on lands owned by the United States, unless such jurisdiction has been reserved to the state by special
statute: 1940 OAG No. 2890 (1940).

LIABILITY.

A municipal corporation is liable to the state of Ohio for taking or killing fish, regardless of the method used, by
reason of the statutory liability created by RC § 1531.02, and related statutes: State v. 13owling Green, 63 Ohio Op. 2d
109 (App. 1972).

--LICENSE.

A niunieipal ordinance requiring a munieipal license to hunt or hap witltin the boundaries of that municipality is an
invalid exercise of municipal power since sueh an ordinance is in conflict with the general laws. A municipal ordinance
allowing only residents of the municipality to hunt within the municipal boundaries is invalid: OAG No. 66-151 (1966).

POLLU'fION.

In the event of the pollution of a stieam or lake which injures or kills wild animals, the property of the state of
Ohio, and also violates tlre laws governing public health, the division should, if possible, cooperate with the department
ofhealth in correcting the violation: 1946 OAG No. 785 (194(1).

POSSESSION OF ANIMAL CARCASS.

Possessing a Florida bobcat carcass is unlawful in Ohio only if it was not lawfully acquired and transported to Ohio
in accot-dance with Florida law: State v. Arlanis, 105 Ohlo App. 3d 492, 664 N.E.2d 588, 1995 Ohio App. LEXIS 3234
(1995).

SEARCH AND SEIZURE.

Trial court properly denied suppression based upon the stop of defendant's vehicle, where snch was based on a dep-
uty's reasonable suspicion that defendant might have been in possession of stolen property and then, in plain view, ob-
served a deer which had not be properly tagged, in violation-ofRC § 1531.02 and Ohio Admin. Code § 1501: 31-15-
11((?); moreover, defendant's ultimate corrsent to a search further supported the order of denial. Srate v. Cline, 2003
Ohio App. LEXIS 5330, 2003 Ohio 6003, (2003).

Incident to enforcement of Ohio Wildlife Laws. Scetion 1531.02 et seq., Revised Code, it is mandatory for a game
protector to obtain a search warrant, when investigating for a violation of Ohio Wildlife Laws, only when the search is
of a building, as prescribed by the fifth sentence of the fnst paragraph of Section 1531.13, P.evised Code: State v.
Put^ke, 7 Ohio App. 2d 18, 218 N.E.2d 627 (1966).

A game protector may search, without a warrant, any boat or place, except a building, which he has good reason to
believe is used in the taking or possessing of fish in violation of Ohio Wildlife Laws, Section 1531.02 et seq., Revised
Code, by reasou of the first sentence of the third paragraph of Section 1531.13, Revised Code: State v. Purzice, 7 Ohio
App. 2d 18, 718 Ar.E.2d 627 (1966).

M„ln
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Deer antlers that have been lost, abandoned, stolen, seized pursuant to a search warrant, or othcrwise lawfully
seized or forfeited, and that are in the custody of the division of wildlife of the dcparnnent of natural resources, are the
propeny of the division. The division may detennine a reasonable manner in which to dispose of the cleer anilers: OAG
No. 94-064 (1994).

SEPARATE OFFENSES.

Defenilant car, be convicted of only one offense for the unlawful taking of eight fish in one net al one tinie. Unlaw-
ful possession of fish, however, is a separate offense for purposes of RC§ 2941.25: State v. Fisher, 52 Olrio App. 2d
133, 3681J.E.2d 324 (1977).

SPEEDY TRIAL.

Where the State of Ohio, Division of Wildlife, originally filed charges against defendant for ille.,al possession of
deer parts, in violation of Ohio Rev. Code Ann. § 1531.01, which were disnussed wlten the trial court indicated that sup-
pression of those parts would be granted, and the Division then charged defcndant with unlawfully taking a deer out of
season, in violation of Ohio Rev. Code Anri. § 15 31.02, the trial court properly found that defendant's speedy trial rights
were violated suid it dismissed that pending charge. The twosets of charges arose from the same set of facts, as posses-
sion of the deer parts was oniy illegal because they were taken in violation of Ohio Rev. Code Ann. § 1531.02 and OAC
1501:31-15-11, and the Division's delay inbringntg the second charge constituted a constitutional speedy trial violation
pursuant to Oltio Rev. Code Atni. art. 1, § 10 and U.S. Const. an¢ends. V1 and a7N, as well as a statutory speedy trial
violation undor Ohio Rev. Code Ann. § 2945.71(B)(1), as more tliau 45 days had_21a}?sed from the time of the first
charLesto the time that the dismissal motion was filed_ State v. Braralev, 2005 Ohio App: LG.YIS2108, 2005 Ohio 2326,
(2005).

TRESPASS.

A person may not be found guilry of trespass upon a stat:e game refuge in violation of RC § 15 31. 02 and contrary to
emerge::cy division of wildlife ordcr, nile No. 175-63, scction (F), subsection ( 1), when the boundaries of the refuge arc
not designated by that order or by any other valid order of the division of wildlife: State v. Bruns. 6 Ohio App. 2r7105,
216 N.E.2d 629 (1966).

[-?N:2
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ORCAin. 1531.13 (2008)

§ 1531.13. Wildlife officers and othcr law enforcement officers

Thc law cnforcement officers of the division of wildlife shall be known as "wildlife ofhcers." The chief of tlre division
of wildlife, wildlife officers, and sucli other employees of the division as the chief of the division of wildlife designatcs,
and other officers who are given like authority, shall ettforce all laws pertainitrg to the taking, possession, protection,
preservation, managesnent, and propagation of wild animals and all divisioniules. They shall enforce all laws against
hunting without permission of [he owner or authorized agent of the land on which t'he hunting is done. They may arrest
on view and without issuance of a warrant. They may inspect any container or package at any time except when within
a building and the owner or person in charge of the building objects. The inspection shall be only for ba-, limits of wild
aninials talcen in open season or for wild animals taken during the closed season, or for any kind or species of those wild
ariimals.

The chief may visit all parts of the state and direct and assist wildlife officers and other employees in the discharge of
their duties. The owners or tenants of private lands or waters are not liable to wildlife officers for injuries suffered while
carrying out their duties while on the lands or waters of the owners or tenants unless the injuries are caused by the will-
ful or wanton misconduct of the owners or tenants. Any regularly employed salaried wildlife officer may enter any pri-
vate lands or waters if the wildlife officer has good cause to believe and does believe that a law is being violated.

A wildlife officer, slieriff, dcputy sheriff, constable, or officer having a similar autlrority may search any place which
the officei has good reason to believe contains a wild animal or any part of a wild animal taken or bad in possession
contrary to law or division rule, or a boat, gun, net, seine, tran, ferret, or device used in the violation, and seize any the
officer finds so taken or possessed. If the owner or person in cltarge of thc place to be searched refuses to permit tbe
search, upon filin¢ an affidavit in accordance with law with a court having jurisdiction of the offense and upon receiv-
ing a search wan-ant issued, the offieer forcibly may search the place described, and if in the search the offrcer finds any
wild aninial or part of a wild anitnal, or any boat, gun, net, seine, trap. ferret. or device in the possession of the owner or
person in charge, conLyary to this chapter or Chapter 1533. of the Revised Code or division rule, the officer shall seize ii
and arrest the person in whose custody or possession it was found. The Nvild animal or parts of a wild animal or boat,
gun, net, seine, trap, ferret, or device so fonnd sttall escheat to the state.

Each wildlife officer shall post a bond in a sum not less than one thousand dollars executed by a surety company au-
thorized to transact business in this state for the faithful performance of the duties of the wildlife officer's office.
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Thc chief and wildlife officers have the authority speei5ed under section 2935.03 of il.c Rcvised Code for peace ofG-
cers of the department. of natural resources for the purposc of enforcing the criniinal laws of the state on any propcrty
owned, controlled, maintained, or administered by the departnient of natural resources and may enforce sections
2923. 12, 2923.15, and 2923.16 of tlte Revised Code tlnnughout the state and may arrest witliout warrant any person
who, in the presence of the chief or any wildlife officer, is crigaged in the violation of any of those laws.

A wildlife officer may render assistance to a state or local law enforcement officer at the request of that officer or may
render assistance to a state or local law enftmcement officer in the event of an emergene.v. Wildlife officers serving out-
side the division of wildlife under this section shall be considered as performina services within thcir regular employ-
ment for the purposes of compensation, pcnsion or indenmity fund riglits, workers' compensation, and othcr rights or
benefits to which they may be entitled as incidents of tbeir regular employment.

Wildlife officers serving outside the division of wildlife under this sectiouaetain personal immunity from civil liabil-
ity as specified in section 9.86 of tlae Revis•er1 Corte and shall not he considered an employee of a political subdivision
for purposes of Cltaptcr 2744. of the Revised Code. A political subdivision that uses wildlife officers under this section
is not subject to civil liability under Chapter 2744. of the Revised Code as the result of any action or omission of any
wildlife officer acting under this section.

HISTORY:

GC § 1441; 109 v PtI, 577 (599), § 51; 113 v 551 (586); 118 v 83 (94); 119 v 369; 120 v 241; 123 v 84 (155), § 2;
Bureau of Code Revision, 10-1-53; 130 v H 573 (Eff 9-30-63); 130 v PtII, 105 (Eff 12-16-64); 135 v H 453 (Eff 11-20-
73); 139 v H 424 (Eff 7-6-82); 143 v H 669 (Eff 1-10-91); 145 v S 182 (Eff 10-20-94); 147 v S 187. Eff 3-18-99.

NOTES:

Related Statutes L Rules

Cross-Rcfcrences to Related Statutes

Disposition of fishing license fees, RC § 1533.33.

I-larassment of hunters, trappers and fishcrmen. RCyt' /533.03.

Permit for handling fish at wholesale, RC § 1533.63.1.

Pennit for transporting fish, RCys 1533.30.1.

Submerged lands preserves; enforcement of provisions, RC§ 1506.35.

Wildlife officer defined as--

Deparmaeut of natural resources law enforcenient officer, RC § 742.64.

Peace officer, RC § 109.71.

Public employee, RC§ 145.01.

Ohio Constitution

Searcb warrants and general warrants, OCon.rt m71, §!4.

Ohio Rules

Search and seizure, CrintR 41.

OH Administrative Code

Office of the attorney general, peace officer training council--

Basic training program. OAC ch. 109:2-1.
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Police and firc pension f,:r.d--

Memberslrip; retiremont; death benefit. OAC ch. 742-1 et seq.

Page 3

Case Notes & OAGs
ANALYSIS Authority of officer Bonds Construction with other laws Damages Employees Game protectors Injunction
Pollution Search wanants

AIJTHORITY OF OFFICER.

The enforcement officers specified in this section (riow RC § 1531.13) haveatithorityto enforce the fish and game
laws on a body of watcr created by darmning a flowing streani where such stream either continuously or seasonally pi-o-
vides a passageway for fish to public waters or waters situated on the land of another: 1948 OAG No. 4006 (1948).

F3ONDS.

Appellant`s arguroent that the game protector was not sufficiently bonded because he ditl not pay the premium him-
self was without merit, since nothing in RC <<' 1531.13 requires each game protector to personally pay the bond pre-
mium, whiclt in this case was paid by the state: Division of 1fildLife v. Freed, 101 Ohio App. 3d 709, 656 N.E.2d 694,
1995 Olzio App. LEXIS 953 (1995).

CONSTRUCTION WITH OTHER LAWS.

For purposes of execution of a 6ench ot- arrest warrant issued by a judge or clerk of a municipal court, or by an offi-
cer of the court designated by the judge pursttant to CG-inrR 4(A)(1), such execution by anest may be tnade by (1) a sher-
iff, slterifPs deputy, municipal police officer, and a state highway patrolman pursuant to CritnR 4(A)(I), 4(D)(1) and
9(0(1); and (2) a Lame protector of the Division of Wildlife of the Ohio Depar*.ment of Natural Resources pursuant to
CrimR 4(A)(1), 4(1))(1), and 9(C)(1), within the limitations of CriniR 2 and RC § 1531.13, and when enforcing the pro-
visions ot'RC.^S 2923.12 and 2923.16: OAG No. £54-004 (1984).

Where the injury or destruction of such habitat, food supply or other environmental conditions has already taken
place the state can bring an action for damages a-Lainst the person or persons causittg such injuiy or destruction: 1948
OAG No. 4095 (1948).

EMPLOYEES.

Because forest officers under RC § 1503.29, preserve officers tmder RC§ 1517.10; wildlife officers under RC §
1531.13, park officers under RC § 1541.10, and w•atercraft officers under RC § I547.52.1 are not peace officers de-
scribed in RC§ 2935.03(B)(1), the officers are not subject to the domestic violence arrest provisions of RC ¢
2935.03(B)(3), and the deparnnent is not required to adopt a domestic violence policy pursuatrt to RC,§' 2935.03.2:
OAG No. 96-014 (1996).

GAME PROTECTORS.

The imnersonation of a game protector of the State of Otiio constitutes a violation of RC § 2917.35 (now RC §
791.3.44): OAG No. 65-211 (1965).

Ganie ptntectors are specially appointed police officers who are appointed in pursuance of Iaw and are therefoi-e
pennitted to bear arms while in the performance of thcir duty, provided they have first given bond to the state of Ohio as
provided'by law: 1950 OAG No. 2074 (1950).

The connnissioner of conser: ation and natural resources does not have lhc authority to appoint as a game protector
an individual who is not an employee of the division of conservation and natural resout'ces: 1943 OAG No. 6308 (1943).

Game protectors may be transferred from one county to another: 1927 OAGp. 2370 (1927).

II!
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Wiien the habitat, food supply and other environniental conditions of fisli are threatened with injury or destruction
by the discharge of deleterious substances into the waters of thc state, the commissioner may bring an action in the
iiama of the state for an injunction: 1948 OAG Na 4095 (1948).

POLLUTION.

lt is the duty of the commissioner, ganie proteetors and other employees of the division to cause proceedings to be
instituted under GC §§ 12646 and 12647 (RC,¢,¢ 3767.13 and 3767.14). when such sections are being violated by the
dischareing of coal dirt, coal slack, coal screenings or refuse froin coal mines into streams and watercourses wltich are
the habitat of fish: 1948 OAG No. 4095 (1948).

A game protector may scarch, witliout a warrant, any boat or place, except a bui{ding, which he has good reason to
believe is used in the taking or possessing of fish in violation of Ohio wildlife laws, RC §¢ 1531.01 et seq, by reason of
the first sentence of the third paragraph of RC§ 1531.13: State v. Putake, 7 Ohio App. 2tl 18, 218 N.E.3d 627 (1966).

Incident to enforcement of Ohio wildlife laws, RC § 1531.02 et seq, it is mandato3y for a game protector to obtain a
search warrant, when investigating for a violation of Oltio wildlife laws, only when the search is of a building, as pie-
scribed by the fifth sentence of the first paragraph of RC ' 1531.13: State v. Putzke, 7 Ohio App. 2r! 18, 218 N.E.2r1627
(1966).
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§ 1531.14. Enny on land for research or investigation

Any person regularly employed by the division of wildlife for the purpose of conducting research and investieation of
game or fish or their habitat conditions or engaged in rest.ocking game or fish or in any type of work involved in or inci-
dent to game or fish restoration projects or in the enforcement of laws or divisionrules relating to game or fish, or in the
enforcement of sectimi 1531.29 or 3767.32 ojthe Revised Code, other laws prohibiting the dumping of refuse in or
along streams, or watercraft laws, wlrilc in the normal, lawful, and peaceful pursuit of such iuvestigation, work, or en-
forcement may enter upon, cross over, be upon, aud reniain upon privately owned lands for snch putposes and shall not
be subject to a rest for trespass while so engaged or for such cause thereafter.

Any such person, upon demand. shall identify himself to the owner, tenant, or manager of such privately owned lands
by means of a badge or card bearino his nanie and certifying his employment by the division.

HISTORY":

GC § 1441-1; 124 v 264 (284), § 10; Bureau of Code Revision, 10-1-53; 130 v H 573 (Eff 9-30-63); 132 v S 345
(Eff 6-5-68); 134 v S 304 (Eff 12-10-71); 145 v S 182. Eff 10-20-94.

NOTES:

Related Statutes & Rules

Ohio Constitution

Inviolability of private property, OConst art .. § 19.

Case Notes &: OAGs

CON S'1'ITli TI ONALITY.
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Wltere a wildlife officer, pursuant to Ohio Rev. Code Ann. § 1531.14, entered upon defendant's property to investi-
'late possible violations of eaming laws, defendant told ]tim 12e had a fireann in his truck, and the officer saw in the
trnclc, in plain view, a sliotgun with the action closed, in violation of Ohio law, defendant failed to prove beyond a rea-
sonable doubt the unconstitutionality of § 1531.14 on its face or as applied. State v. Davis, 2004 Ohio lIpp. LBJ,7S 2006,
2004 Ohi.o 2255, (2004).



Page 1

LEXSTAT O R C ANN 153 1.33

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2008 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights resetved.

*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OIIlO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF S'fATE THROLIGH JUNE 23, 2008 ***

ANNOTATIONS CURRENT TFIROUGH APRIL 1, 2008 ""*
**9* OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JUNE 15,2008 **"`

TITLE 15. CONSERVA'f1ON OF NATURAL RESOURCES
CHAPTER 1531. DIVISION OF WILDLIFE

FUNDS

Go to the Ohio Code Archive Directory

ORCAn.n.1531..33 (2008)

8 1531.33. Wildlifehabitatfund

The wiidlife habitat fund is hereby crcated in tiie state treasury. The fund shall consist of the investxnent earnings nf
the wildlife habitat hust fund created in s•ection 1531.31 of the Revised Code: gifts, donations, bequests, and otlier mon-
eys contributed to the division of wildlife for the purposes of the fund; moneys collected under division (H) of section
7531.06 oJz}rc• Revised Code; and moneys received by thc division pursuant to ne^^-otiated miti,ation settlenients from
persons wbo have adversely affected fish and wildlifc, or their itabitats, over which the division has junsdiction under
this cliapter or Chapter 1533. of tiwe Revised Code other than fish and wildlife of the Ohio river or their habitats.

The fund shall be used by the division to acquire and develop lands for the preservation, propagation, and protection
of wild animals. All expcndimres fiom the wildlife habitat fund sltall be approved by the director of natural resources.
Quarterly each fiscal year, the trcasurer of state shall transfer the investment earnungs of the wildlife habitat tntst fund to
the wildlife habitat fund.

HISTORI':

144 v H 26€ (Eff 9-17-91); 147 v S 187. Eff 3-18-99.

NOTES:

Related Statutes & Rules

Cross-References to Related Statutes

Acquisition of lands and waters; powers and duties of chief, RC § 1531.06.

Wildlife habitat trust fund, RC F 1537.32.
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§ 1533.10. Hunting license; apprentice. or youth license; nonresident sniall game license; education and conservation
course

Except as provided in this section or division (A)(2) of sectiort 1533.12 of the Revised Code, no person shall hunt any
wild bird or wild quadruped without a hunting license. Each day that any person hunts within the state without procur-
ing such a license constitutes a separate offense. Except as otherwise provided in this section, every applicant for a Itunt-
in, license. who is a resideut of'the state and eighteen years of age or more shall procure a resident hunting license, or an
apprentice resident hunting license, the fee for which shall be eighteen dollars utiless the ndcs adopted under division
(B) of sectiou 1533.12 of the Revised Code provide for issuance of a resident hunting license to the applicant free of
charge. Except as provided in rules adopted under division (B)(2) of that section, each applicant who is a resident of this
state and who at the time of application is sixty-six years of age or older shall procure a special senior hunting license,
the fee for which shall be one-half of the regular ]tunting license fee. Every applicant who is under the age of eighteen
years sltall procure a special youth hunting license, or an apprentice youth hunting license, the fee for which shall be
one-half of the regular liunting license fee. The owner of lands in the state and the owner's children of any age and
grandcltildren under eighteen years of age may hunt on the lands without a hunting license. The tenant and children of
the tenant, residing on lands in the state, may hunt on them without a hunting license. Except as otherwise provided in
division (A)(1) of,rectdon 1533.12 of the Revised Code, every applicant for a]runting license who is a nonresident of the
state and who is eighteen years of age or older shall procure a nonresident hunting license or an apprentice nonresident
huntiug license, the fee for which shall be one hundred twenty-four dollars, unless the applicant is a resident of a state
that is a party to an agreement under section 1533.91 of the Revised Code, in which case the fee shall be eighteen do]-
lars. Apprentice resident hunting licenses, apprentice youth hunting licenses, and apprentice nonresident hunting li-
censes are subject to the requirements established under section 1533.102 [1533.10.2] of the Revised Code and rules
adopted pursuatrt to it.

The chief of the division of wildlife may issue a small ganre hunting license expiring three days from the effective
date of the license to a nonresident of the state, the fee for which shall be thit-ty-nine dollars. No person shall take or
possess deer, wild turkeys, ftu-bearing animals, ducks, geese, brant. or any nongame animal while posscssin; olily a
small ame huntine license. A small game huntin', license or an apprentice nonresident hunting license does not author-
ize the taking or possessing of duclcs. geese, or brant without havinL obtained, in addition to the small ,ame hunting
license or the appentice nonresident hunting license, a wetlands habitat stan-ip as provided in seetion 1533.112
[I S 33.11.2] of the Rerised Code. A small tame hunting license or an apprentice nonresident hunting license does not
authorize tiie taking or possessing of deer, wild turlceys, or fur-bearinn,animals. A notnesident of the state who wishes
to take or uossess deer, wild turkeys, or fur-bearing animals in this siate shall procure, respectively, a deer or wild tur-
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keV permit as providect in section 1533.11 of the Revised Cot(e or a fu.r tak,er per.^.:it as provided in section 1533.111
[1533.11.1J ofYhe Revised Code in addition to a nonresidenthunting license, an apprentice nonresident hunting license,
a special youth huntiul, license, or an apprentice youth hunting license, as applicable, as provided in this section.

No person sl all procure or atten pt to procure a hunting license by fraud, deceit, misrepresentation, or any false state-
ment.

luris sectiou does not autltorize the taking and possessing of cleer or wild hirl<evs without fiiqC having obtained, in ad-
dition to the huntin^ license required by this section, a deer or wild nukey permit as provided in secti.on 1533.11 ofthe
Revised Code or the takinIg and possessing of ducks, gleese, or brant without first having obtained, in addition to the
hunting license required by this section, a wetlands habitat stamp as provided in section 1533.112 [1533.11.2] of the
Revised Code.

This section does not authorize the hunting or trappiug of fur-bearing animals wititout first having obtained, in addi-
tion to a hunting license required by this section, a fitr taker permit as provided in section 1533.111 [1533.11.1] o f tlhe
Revised Code.

No huufin, license shall be issucd unless it is accompanied by a written explanation of the law in section 1533.17 of
the Revised Cocie and the penalty for its violation, including a deseription of ternis of imprisonment aud fines that may
be imposed.

No hunting license, other than an apprentice Iwnting license, shall be issued unless the applicant presents to tbe agent
authorized to issue the license a previously held hunting license or evideuce of having held such a license in content and
marmer approved by the chicf, a ccrtificate of completion issued upon cotnpletion of a hunter education and conserva-
tion course approved by the chicf, or evidence of equivalent trainin, in content and manner approved by the chicf. A
previously held apprentiee hunting license does not satisfy the requirement concerning the presentation of a previously
held hunting license or evidence of it.

No person shall issue a hunting license, except an apprcntice hunting license, to anv person who fails to present tha
evidence required by this section. No person shall purchase or obtain a hunting license, otlter than an apprentice hunting
license, without presenting to tlle issuing agent the evidence required by this section- Issuance of a hunting license in
violation of the requirements of this section is an offense by botli the purchaser of the illegally obtained hunting license
and the clerk or ascnt who issued the hunting license. Any hunting ticense issued in violation of this section is void.

The chief, with approval of the wildlife council, shall adopt rules prescribing a hunter education and conservation
course for first-tune httntine license buyers, other than buyers of apprentice hunting licenses, and for volunteer instruc-
tors. The course shall consist of subjects includina, but not limited to, hunter safety and health, use of hunting imple-
ments, huntinu tradition and etliics, the lmnter and conservation, the law in section 1533.17 of the Revised Code along
with the penalty for its violation, including a description of terms of imprisomnent and itnes that may be imposed, and
other law relating to hunting. Authorized personnel of the division or volunteer instructors approved by the chief shall
conduct such courses with such frequency and at such locations throughout the state as to reasonably meet the needs of
license applicants. The chief shall issuc a certif7cate of completion to each person who successfully completes the
course aud passes an examination prescribed by the chief.

HISTORY:

GC § 1431: 108 v 1'tI, 577(594), § 41; 1-11 v 496: 117 v 77; 119 v 695; 122 v 422; 124 v 264(280). § 5; Bureau of
Code Revision, 10-1-53; 127 v 113 (Eff 9-13-57); 130 v S 310 (Eff 9-17-63); 132 v H 243 (Eff 8-31-67); 134 v H 963
(Eff 1-14-72); 135 v 11399 (Eff 10-31-73 ); 136 v S 243 (Eff 8-15-75); 136 v H 165 (Eff 2-20-76); 137 v S 419 (Eff 9-1-
79); 139 ^H 371 (Eff 2-9-82); 141 v H 848 (Eff 2-27-87); 143 v H 111 (Eff 7-1-89); 144 v H 298 (Eff 7-26-91); 145 v
H 152 (Eff 9-1-94); 145 v H 715 (Eff 7-22-94); 145 v S 182 (Ef'f 10-20-94); 147 v H 203 (Eff 2-25-98); 147 v S 103
(Eff 6-1-98); 147 v S 187. Eff 3-18-99; 150 v H 95, § l. eff. 9-26-03; 151 v H 66, § 101.01, eff. 9-29-05; 151 v H''96, §.
1, eff. 5-17-06; 151 v H 443, § 1, eff. 4-6-07.

rvOTES:
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T6e provisions of § 7 of 151 v 11443 read as follows:

SEC7"ION 7. Section 1533.10 of the Revised Code is presented in this act as a composite of the section as amended
by botlr Am. Sub. FI.B. 66 and H.B. 296 of the 126t1t General Assembly. ** Thc. General Assentbly, applying the
principle stated in division (B) cif section 1.51 of 8ie Reviserl Code that amendmcnts are to be harmonized if reasonably
capable of simultaneous operation, finds that the composites are the resulting versions of the sections in effect prior to
the effcctive date of the sections as presented in this act.

The effective date is set by § 612.03 of 151 v H 66.

The effective date is set by section 179 of H.B. 95 (150 v --).

EFFECT OF AMENDMENTS

151 v I-1 443, effective April 6, 2007, deleted "special" preceding "deer" in the s•econd and fourth paragraphs.

151 v H 296, effective May 17, 2006, substituted "eighteen" for "si5:teen" througlrout; twice inseried "or an appren-
tice youth hunting license"; five times inserted "or an apprentice nonresident hunturg license"; in the first paragraph,
inserted "or an apprentice resident hunting license"; added the last sentences to the first and seventl'i paragraphs; twice
inserted "other than an apprentice hunting license"; in the eiohth paragraph, inserted "except an apprentice hunting li-
cense"; and, in the final paragraph, inserted "othei- than buyers of apprentice hunting licenses".

151 v H 66, effective September 29, 2005, in the first paragraph, substituted "eighteen" for "sixteen" tlvee tintes,
and added the exception to the begimiing of the last sentence; and corrected intemal references.

H.B. 95, Acts 2003, effective September 26, 2003, rewrote the first avo paragraphs.

COMMENT, LEGISLATIVE SERVICE COMMISSION

Section 1533.10 of the Revised Code is aincnded by H.B. 226 and Am. Sub. H.B. 66 of the 126t1i General Assem-
blv. Coinparison of these amendments iri pursuance of secriwt 1.52 qf the Revised Code discloses that they are not in'ec-
oncilabic so that they are required by that section to be harmonized to give effect to eaeh ainendment.

Related Statntes & Rules

Cross-References to Related Statutes

Dating and recording licenses and permits, RC § 1533.15.

Division of civilian conservation, RC§ 1553.01:

Effect of child support default, RC 1" 1533.82.

Gift certificates for licenses, permits, and stamps, RC•¢ 1533.13.1.

Nonresident licenses, RC t 1533.80.

Special deer or turkey hunting permils; wildlife refunds fund, RC § 1533.11.

Wetlands habitat stamp needed to hunt ducks, geese or brant, exceptions, RC § 1533.11.2.

OH Administrative Code

Department of job and family services, division of public assistancc--

Suspension of recreational license issued by the department of natural resources upon default of child sttpport or-
der: notice and enforcement tnethods. OAC 5101:1-30-882.

Hunter safetv and trapper education courses. OAC ch. 1501:31-29

Hunting aud trapping regulations for furbearing animals. OIIC 1501:31-15-09.

ALR
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Rights, title, and remedies of hunter in respect of gatne which, he is pursumg or has killed ot woundeci. 49 A.L.R.
1498.

Case Notes L, OAGs
ANALYSIS Generally Construction wilh othcr law License Municipalities

GENERALLY.

A resident of Ohio, for the purpose of the Fish and Game Act, is a citizen of the United States and who has lived in
the state of Ohio for not less than one ycar next precedirig the date of application for a fishing or hunter's and trappet's
license: 1935 OAG No. 4551 (1935).

CONSTRUCTION WITH OTIIER LAW.

When a re,tilation, which allows landowners but not tenants to obtain antlerless deer hunting pennits conflicts with
a statute that requires equal treahnent of landowners and tenants as to the hunting of deer, the statute shall control: State
v. McDaniel, 23 Ohio St. 3r! 35, 490 A1E.2d 612 (1986).

LICENSE.

The requiretnent of a hunter's license (RC,¢ 1533.10) applies to those who hunt for sport, pleasure or profit; it has
no application to one who kills a fur-bcarine animal wltich has caused a property loss and has become a nuisance: Fen-
ner v. State, 22 Ohio L. 371 (App 1923).

Under the provisions of GC § 1431 (RC§ 1533.10), a non-resident may not lawfiilly hunt or trap on lands ov.ned
by him within this state without first having secured an Ohio nonresident hunting license: 1939 OAG No. 779 (1939).

it is not necessmy to secure a hunter and trapper's license before pursuing, capturing or killing groundhogs on the
lands of another when such nerson has the cousent of the one in control of the land: 1923 OAC p. 653 (1923).

Htmters niust obtain a license to hunt wild birds or animals on water bordering the state of Ohio or within the .juris-
diction of the state of Ohio: 1920 OAG vol. 2, p. 1055 (1920).

MUNiCIPALITIES.

A nzunicipal ordinaice allowing only residents of the municipality to hunt within the tnunicipal boundaries is inva-
lid:OAGNo.66-1i1 (1966).

A municipal ordiuanee requiring a municipal license to hunt or trap within the boundaries of that n unicipality is an
invalid exercise of municipal power since such an ordinance is in conflict with the general laws: OAG No. 66-151
(1966).
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LICENSE.

Probable cause is not required for a game protector to ask a hunter for his hunting license: Divis•ion of W"ildlife v.
Freed, l 01 Ohio App. 3d 709, 656 N.E. 694, 1995 Ohio App. LEXIS 953 (1995).

PENALTIES.

A game prntector has the autbority to issue citations in liea of arrest for lmnting license and special deer-pennit vio-
lations where tbere is ample evidence of articulable facts to justify an investigative stop under Teorfp v. Ohio (1968). 392

U.S. l, if the defendant is in fact stopped, and there ai-e facts creating probable cause to believe the defendant bas coni-
mitted an offense: Siate v. Rohr, 53 Ohio App. 3d 132, 560 N.E.2c1 244 (1988).
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