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FXPLARATTION OF WHY THIS. CASE IS A CASE OF
PUBLIC OR Gl
THVOLVEIS A SURSTAL

This cause presents (3) three critical issues for review in the State of
Ohio specifically regarding State prisoﬁers attempting to pursue their statu-
tory right to rveview of Constitutional violations pursuant ko App.R. 26(B):
(1) Whether the State of Dhio's prisoners rignt to "Effective Assistance of
Counsel’ on appeal in accordance with U.S. Const. amend. VI and Dhio Comst.
art,T, §10 and Ohio prisoner's right to “fue Process of Law' pursuant to U.s.
Const. amend, ¥IV and analogous provisions of the State of Chio's constitution
require the State to act in accord with the dictates of therzonstitution~and,
in particular,”in accomd with the Due Process Clause’ Evitts v. Lucey, 469
U.S. 387, 401(192%5), when a State prisoner has complied with the State's
Corrective Process in attempting to have the issues resolved based on the mer-
its of the claims raised; and (2) Vhether the State of Chio's corrective pro-
cess is undermined by a process that is not “swift and simple and easily in-
voked ...'" Case v. Nebraska, 331 U.S. 335, 345-47(1985); Evitts v. Lucey, 469
U.S. 387(1935), when a State prisoner utilizes a rule that purporis to '‘govern
procedure in appeals to court of appeals from the trial courts of record in
Ohio". See Rules Governing the Courts of Ohio, Title T Applicability of Rules,
Rule 1 Scope of Rules{A). then to have tainted procedures employed against him
by State agents, ie., police, prosecutor and judees, which denies review of
Sixth Amendment Tneffective Assistance of Appellate Counsel claim; and (3)
Whether Prosecutorial Misconduct which effectively denies Fifth, Sixth and
Fourteenth Amendment provisions under the United States Constitution requires
revigw in order to provide an "adequate corrective process' sufficient to come
ply with "Due Process of Law' pursuant to the Fourteenth Amendment of the 1.S.
Const. and analogous orovisions of the Constitution,
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In this zase, the Court of Appeals rules that thers was no genuine issuve
as fo whether Appellant was deprived of the effective assiastance of counsel on
“appeal under Apn,R. 26(R)(5), thervefores, that Chio Rules of Professional Con-
duct, Bule 3.8: Special Responsibilities of a Prosecutor, (a)(d) do not re-
quire State Prosecutor's to actually comply with the fore mentioned rules.
Wnere as in this case Appzllate counsel (1) failed to raise the claim of pro-
secutorial misconduct on direct appeal; and (2) failed to prasent triél coun-
'sel's failure to conduct basic rudimentary investigation into the witness,
Chio State Trooper, Wickmany and (3) failed to identify the trial court's er-
roir where the verdict form signed by the jury did not include either the
degree of the offense of which the defendant was convictad or a statement that
an aggravating element had been found to justify convicting a defendant of a
greater degree of a criminal offense, citing State v. Pelfrey, 112 Ohic St. ad
422, 860 M.E. 2d 735, 2007-Chio-2553 and (4) failed to raise trial counsel's
ineffectiveness for not raising prosecutorial misconduct becsuse the prosecu-
tion withheld statements made to the Lebanon Police Department; and (5) failed
to raise trial counsel's ineffectivaﬂéss for failing to raise ovrosscutorial
misconduct and obtain testimony from Ohio State Trooper which would have
allowed appellant to assert a ‘'self-defense'’ defense in conjunction with his
“aczidental”’ discharge defense; and (6) failed to raise trial counsel's
ineffectiveness for failing to obtain an expert witness whose testimony would
determine that the Lebanon Police Department tampered with the weanons condi-
tion at the time following the "accidental discharge’. The court of appeals
also ruled that, ''this court finds no reasonable probability that the claims
would have succeeded had they been presented on appeal’’ clearly conceding that
the claims presented in the fore mentioned Application to Reopen, pursuant to

App.R. 26(B), had been omitted from his direct appeal, because of appellate
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ounsel's defizient representation.

The impact of the court of apneals flawed decision threatens state pris-
oner's attempts to pursuc their statutory right of Application to Reopen
Appeal, pursuant to App.R.26(R). The court of appeals ruling undermines the.
plain meaning provided in the Rules of Appellate Procedure, Title I, Rule
1(A). By its ruling, the court of appeals defies the Fourteenth Amendment 'Due
Process of Law" clause and fails to provide ét least as much protections as
the U.S. Const., thus undermining the legislative intent, ignoring the plain
meaning of the rule, and in effect, has written App.R. 26(R) out of Chio law.
Moreover, the court of appeals decision establishes an arbitrary and caprici-
ous attitude that it may disregard it's obligation by denyinz 'Mue Process of
Law'' to a "procedure in appeals to court of appeals from the trial courts of

record’

and that it wmay do so with impunity. Finally, the decision of the
court of appeals which has written App.R.25(B) out of Chio law, restoring the
law as it was prior to the implementation of the rule, promotes the erosion of

one's right to Due Process of Law shifting the balance of power from the tri-

bunélfblatantly defying legzislation and most importantly the Federal and State
constitutions. These discrete acts attack the most basic fundamentals which
define ‘Due Prdcess of Law’ in our courts, and require correction. "[Wihen a
State opts to act in field where it's action has significant discretionary el-
ements, it must nonetneless nact in accord with the dictates of the
Constitution-and, in particular,”in accord with the Due Process Clause',
Evitts v. Lucey, 459 U.3. 387, 401(1985).

The dmport of the decision of the court of appeals affect every
governmental entity in Chio, and threatens the dictates of the Constitution

wiaich require the State act in accord with the Due Process Clause. The plib-

lic's interest in the proper administration of justice is deeply affected by a
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holding that the Ohio Rules of Appellate Procedure are not binding on the Chio
Court of Appeals, Such subversion incapacitates the integrity of the zourt of
appeals, and pays no homage to the fundamental principle that the rule of law
compels government as well as prisoners. Similarly, the oublic interest is af-
fected if the clear meaning of Appellate Rules purporting to govern procedure
in the Court of Appeals can be arbitrarily and capriciously altered to vitiate
the Appellate Rules intent that provide 'Tue Process of Law' for prisoners wito
have been subjected to ineffective assistance of appellate counsel on appeal.
Apart from these governmental considerations, which malke thisz case one of
great public interest, the decision of the court of appeals has broad general
significance. Fvery citizen in the State of Ohio nas a vested interest in the
proper administration of justice which provides citizens and the sourts rules
that govern procedurs wnich clearly state ﬁhe apnlicability of rules. The
Court of Appeals right to govern, also obliges the same to be poverned by it's
own rules of procedure. Under these rules, citizens may, exercise their vight
to 'Tue Process of Law'™, as provided under the Fourteenth Amendment. The re-~
sulting opportunity to reopen an appeal from the judement of conviction and
sentence, sad on a claim of ineffective assistance of appellate counsel
would allow the case to proceasd as on initial appeal, addressing those assign-

ments of error and argusents not previously considered.

The decision of the cort of appeals violates the authoritative primcinle
professing rules that govern procedure in appeals to the court of appeals-
App. R.26(R)- from citizens denied the effective assistance of appellate
counsel. Under this holding, citizens are denied "Mue Process of Law'' where
they have rveceived deficient representation on apneal. The result of this
decision has written Apn.R.26(BR) out of Chio law, Citizens would be denied

"Mue Process of Law' through ineffective assistance of counsel on appeal, and
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then be further prejudiced by Ohio's corrective process, which inadequately
alministers it's corrective process that is not "swift and simple and easily
invoked ...", Case v. Nebraska, 381 11.5. 325, 345-47(1955)(Bremnan, J.,
concurring); Goldberg vw. Kelly, 397 U.S. 254(1970); REvitts v. Lucey, 459 11,S.
387(1985).

Noteworthy, the decision of the court of appeals is wnauthorized both by
the rules that govern procedure in appeals to the court of appeals and the
Fourteenth Amendment of the U.S. Constitution. The court of ap@eals and rules
governing the procedures in the State of Chio, including Fourteenth Amendment
“Due Process” provisions, require the judiciary to govern accordingly. Corres-
pondingly, where there is Lhe same reason, there is the same law, and where
there are similar situations, the judement is the same.

The judgment of the court of appeals ms great general significance also
because it undermines the court of appeals credibility because it permits the
judiciary to avoid their responsibilities, to govern accomiing to the applic-
able rules. If the arbitrary and capricious application of appellate rules,
contemptuous to the State Joverament; it's Constitution and the Federal Con-
stitution, the authoritativeness and purport of the obligation and the formu-
lated intention of the Rule will be void. The tribumal, such as the court of
appeals, could refuse regardless of how egregious the representation is to
apply the rule governing prozedure in appeals to the court of appeals. Such a
probability is confrary to current case law and the clearly stated purpose of
the Chio Rules of Appellate Procedure, App.R.26(R).

Finally, this caze includes a substantial constitutional question. The
decision tramsgresses Ohio's constitution by implementing the judiciary of the
court of appeals, conferrad by the Onio Rules of Appellate Procedure, over the

U.8. Federal Constitution's analogous provisions which nrovide ue Process of
T
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Law'’, Such a constitutional imbalance is contrary to tﬁe court's ruling in
Evitts v. Lucey(1985), 465 U.S. 387, 105 S.Ct. 830.

Contrary to the holding in Evitts v. Lucey, supra, the lower court's ver-
sion of App.R.26(P) millifies the benefit of the RBule. The decision would in-
vite a return to Appellate Courts disvosing of czases and avoiding it's obliga-
tions to-consider tne merit of claims raised. This court rejected such a re-
gression in Barksdale v, Van's Auto Sales, Inc,,(1938), 38 Chio St. 3d 127,
128, 527 w.m. 2d 284.°[1t i3] a basic tenet of Ohio jurisprudence that casas
should be decided on their merits and not on mere nrozedural technicalities.’

Tf allowed to stand, the decisioﬁ of the court of appeals would defeat
the purpose of App.R.26(R). Under the decision, egregiously deficient appell-
ate representation and prosecutorial misconduct would be beyond pucview of the
appellate courts. Ineffective assistance of appellate counsel <2laims would
only be reviewed through 25(B) Applications to Reopen, under State v, Murnahan
,(1992), 62 ¢hio St. 3d 60, 584 N,E, 2d 1204, which limits the filing of an
application to reopen an appeal only in situations where the time for recon-
sideration and an appeal to the Supreme Court has expired, Murnahan, 632 Ohio
St. 3d at 65. The Chio Rules of Appellate Procedure, designed to govern proce-
dure in the courts of appeal orovide due process of law, would bz frustrated
if aliowed to stand.

In sum, this case puts in issue the cssence of citizens rights to "Due
Process of Law’, thereby affecting the requiraed lavel of representation af-
forded citizens in the courts of Chio. To promote Lhe purposes awi preserve
lthe integrity of the rules governing the courts of Ohio, to assure uniform ap-
plication of the Rules of Appellate Procedure, to =romote the nrover adminis-

tration of justize by the judiciary, and to remove obstructions to the proper

determination of claims on their merits, this court must grant jurisdiction to
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near this case and veview the erroneous and dangerous decision of the court of
apoeals,

STATEMENT OF THE CASE AND FACTS

The case arises from the attempt of Appellant, Gary Charlss Rigdon
("Rigdon’) to wutilize Ohio Rules of Appellate Procedure, App.R.25(R),
Avplication for Reopening to apply for reopening of the appeal from the
judgment of éonviction and sentence, based on a claim of ineffective
assistance of appellate counsel. The Warren County Court of Appeals, Twelfth
Appellate District (the "Court'') ruled that "there was rno genuine izsue as to
waether ['Pigdon’’] was deprived of the effective assistance of counsel on
appeal, under App.R.25(R)(5), therefore Rizdon'is applization for reo?eming R
deniad.

The "Court™ Entry Denying Application for Reopening deviates from Chio
Rules of Appellate Procedure, Title T, Applicability of Rules, Rule 1, Scope
of Rules (A) ‘'These rules [pucport to] Govern orozedure in appeals to courts
of appeal from the trial courts of record in Chio". Rizdon's App.R.26(3)
maintains he was denied the effective assistance of apoellate counsel because
counsel failed to raise the (6) six assignments of error oresented in the fore
mentioned App.R.26(R), (3) thrae of which were addressed by the State’s Reply
and subsequent Intry Denying Application for Reopeninz. App.R.26(R)X1)
requires “An application for reopening ... be filed in the court of avpeals
where the appaal was decided within ninety days from journalization of the
apvellate judgment™, App.2.25(8)(2),(a),(c),(d),(a); (3); (4) were adhered to
based on surrounding facts. Rigdon met the vrequirements as imposed by
App.R.25(B)} Application for Reopening. The "Court’, however, in denying the
application, refused to comply wizh the “rule govern[ing] procedure in appeals

to court of appeals from the trial courts of record in Chio" determining that
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“rlearly these are matters recarding counsel's ovofessional discretion in
¥ 2 .. ﬁ

determining trial strategy. They also dnvolve issues that could bave and
should have been raised in Appellant’s direct appeal in case No. CA 2006-05-
A

064, Challenging the verdict form as deficient is also a matter that should

-

have been raised on direct appzal in Caze o, CA 2006-05-064. As such, res

i

judicata prohibits it's consideration under App.R.25(B).” See ¥Fntry Denying
J s 2l i 4 YANg

Application for Reopening, at Page 3 and 4.

The entire basis for App.R26(P) iz the claim that appellate counsel
rendered constitutionally ineffective assistance by failing to raise one or
more issues in the original appeal. The “Courts” novel interpretation of the
rule denying Rigdon's App.R. 26(B) application based on res judicata has, in
effect written App.R. 26(B) out of Ohio law restoring the law as it was prior
to the decision in Murnahan, supra. Rigdon nas not had the opportunity to
brief and acgue the unraised issues in his appsal. Recause a timely-filed
application pursuant to App.R.26(R) gives him the right to raise the issues,
he has a due pfocess right to do so, pursuant to the dus process clause of the
Fourteenth Amendment to the United States Constitution, a rigat denied by the
court's order denying his application without even considering the merits of
the assignments of error which he raised therein, BEvitts v. Lucey,(1985), 459
U.8. 387, 105 s.Ct. 830.

The Supreme Court held that 'claims of ineffective assistance of appel-
late counsel should be considered and disposed of in the appellate court where
the alleped error occurred ..." Morgan v, Eads, 104 Chio St. 2d 142, 2004~
Ohio --6110, 818 W,E. 2d 1157. The denial of Rigdon's Application for
Reopening also violated this principle.

The court of appeals erred in ruling that under App.R.26(R)(5) therc were

no genmuine issues as to whether avpellant was deprived of the effective assis-
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tance of counsel on aoveal. The court of appeals also erred in falling to re-
cognize that a timely-filed Apn.R.25(R) requires the appellate court to comply
with the "'State Corrective Process’ because the Rigdon has a Due Process rignt
pursuant to the Due Process Clause of the Fourteenth Amendment to the United
States Constitution, The court of aopeals further failed to abide by Ohio
Rules of Apoellate Procedurs which govern procedures in the courts of appeals
and provide a "State Corrective Process’ that provides 'Due Process of law' to
citizens,

In suppoct of its position on these issues, tre appellant presents the
following argument.

ARGUMENT TN SUPPORT OF PROPOSITIONS CF LAW

Proposition of Law No. I: Ohio State Pris soner’'s vight to
Taffective assistance of counsel’ under U,8. Const. Amend.

VI and Ohio Const. Art. T, $10; and Ohio State Prisoner's
right to ‘'due process of law’ pursuant to 11.S. Const.
amend Y1V and analogous provisions of fHe State of Chio's
Constitution vequire the State to act "in accord with the
due process clause” Evitts v, Lucey, 469 .5, 387,
401(13%§) whnen a state prLsoner nas couplied with the
“State's Corrective Prozess'’ in attempting to have issues
resolved based on the merits of the claims raised.

Tn the interaest of promoting the administration of justice the Nhio Rules
of Appellate Procedure govern all orocedures in appeals to the Twelfth Dis-
trict Court of Appeals from trial courts of record within the jurisdictional
boundaries of the Twelfth District. The Rules of Appellate Procedure prescribe
the procedures to be followed ... by all parties, whether represented or un-
representead.

ohio Rules of Appellate Procedure, Rule 25(R) Application for Reopeniné
sets forth the “State Corrective Process’ to be followed to reoven the appeal
from thé judgment of conviction and sentence, based on a claim of ineffective
assistance of appellate counsel. Under that rule,”An application for reopening

9



shall be filed in the court of appeals where the avpeal was decided within
ninety days from journalization of the appellate judgment unless the applicant
shows good cause for filimg at a later time”. App.R.26(B)(5), provides further
guidance in the proper administration of justice, which states:
“(5Y an application for reopening shall be granted if there is a
genuine issue as o nether the anplicant was deprived of the
effective sssistance of counsel on appeal”

This provision provides a prozess by which (hio's Prisonar's may present
the claim of Ineffective Assistance of Counsel on anpaal to require tae State
to actually litigate [sucn] claims on their merits. The Appellate Court’s
application of a res judicata bar. to trial coumgel's  ineffectiveness is
unjust. The Court, however, was correct in stating that "Taey also involve
issues that could have and should have been raised in sppellant's direct
appeal in Case No. CA2006-05-064,; challenging the verdict forms as deficient

is also a matter thst should have been raised on direct appeal in Case No.
CAZ006-05~0647", Zigdon venemently asserts that the merits of the claims raised
must be briefed. Pecause the Appellate Court has not considered the merits of

t

vich were omitted from his initial appeal, he nas not had a

Rigdon's claims
ruling on the wmeritz of those claims.

In this case, the State has vrovided a facially adegquate vrocess, however
, the Appellant is precluded from utilizing it by reason of an unconscionable
breakdown in that process, thus, the requisite opportunity for full and fair
litigation is absent. The unconscionable'breakdown in the “State's Corrective
Process” has previously been addressed in Morgan v, Ealls, 104 oOhio St. 2d 142,
2004-0Ohio~5110, 518 H.E. 2d 1157, vhere this Court has held that ”claims of
ineffective assistance of apnallate counsel should be considered and disposed
of in the appeliate court where the alleged error occurred ...7.

Proposition of Law No. II: The State of ODhio's correc-
10




tive process should be a nrocess that is “swift and
~h

simple and easily invoked ...’ Case v. Nebraska, 22
U.S. 336, 3456-47(1965); Evitts v. Lucey, 459 U.S. 387
(1985), wqen a state prisoner utllizes a rule that
ourports to “‘govern procedure in appeals to court of
amgedlg from the trial courts of record in Chio™. See
Rules Governing the Courts of Ohio, Title T ‘DDLL"““
hility of Rules, Rule 1 Scope of Rules (A). Then to
have tainted procedures emploved against him by State
agents, ie,, police, prosecutor and judzes which
denies review of Sixth Amendnent Ineffective Assist-
ance of Appellate Coumsel claim, -

Apo.R, 26(B) provides a faclally adequate process for Appellant’s to
raise claims of constitutionally ineffective assistance'of aopallate counsel.

m thls case, Appellan: has consclentiously pursued avallable state reme-
dies, however, the appellate court has not actually made those procedures a-
vailable because of an unconscionable brealdown in that process,

The court of appeals unreasonably applied clearly established federal law
in deteraining that appellate counsel was not deficlent, as veguired to show
effective agssistance, to foreclose opportunity to briefl and argue issues not
raised on direct apneal. As used in this analysis, Ineffective Assistance of
Counsel is intended to comprise the two elements set forth in Strickland v.
Washington, (1934) 456 U.S. 958, 104 $.Ct. 2052, namely, & deficiency in the
representation of appellant and prejudice resulting from such deficient repre-
sentation. Tenace: State v. Sheppard, %1 Ohio St. Jd 32¢, 2001-Onioc-52; State
v. Reed, 74 Ohio St. 3d 534, 1995-Chio~21. Appﬁllant demonstratéd zemuine is-
sue(s) as to whether he was denizd the effective assistanze of appellate

o}

{a0

counsel. Tenace, 2006-0hio~2987 at 5, citing State v. Spivey, 34 Onhio St
24, 25, 1998~0hio~704, certiori denied(1999), 525 U.S, 1091, 112 S.Ct. 1506

“To shov ineffective assistance, [Appellant] must prove that nis counsel were
deficient for failing to raise the issues he now presents and taat there was a

reasonanle probability of success had they presented those claims on appeal.,
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State v. Jaloweic, $2 Chio St. 3d 421, 432, 2001-Chio-154, certiori denied,
534 U.S. B4, 122 5.0L. 374.

Appellant's App.R. 26{R) Application for Reopening demonstrated that ap-
pellate counsel “was not functioning as the ‘counsel’ guaranteed the defendant
by the Sixth Amendment.” Strickland, 465 U.S. at 687, 104 S.Ct. 205Z. For ex-

‘g deficient

ample, on appeal, appellate counsel failed to raise trial counsel
representation because trial counsel falled to raise prosecutorial misconchct
where the wpolice withheld recorded statements. The police misconduct, attribu-
table to the prosccution, has denied appellant the ''due process™ right to Apo.
R. 256(P) Application Lo Reopening, to have previously omitied issues determin-
ed on their merits, the court of appeals ‘‘miscarriage of justice” basad on an
obvious ercor and an unsupportable decision under the law requires correction.
Police misconduct and prosecutorial misconduct which the tiial court al-
lows and is not addressed through the appropriate State Corrective mechanism
in the appellate court requires the Ohio Supreme Court to accept jurisdiction
to afford ‘‘due process of law’ under the Fourteenth Amendment to the United
States Constitution for Onio prisoners.
Proposition of law No. III: Prosecutorial misconduct
raised under ineffective assistance of appellate
counsel claim which effectively denies Tifth, Sixth
and Fourteanth Amendment provisions under tne United
States Constitution requires review in order to
provide an ‘adequate corrective process’ sufficient to
orovide ‘'due process of law'' pursuant to  the
Fourteenth Amendment of the United States Constitution

and analogous provisions of the State of Ohio's
Constitution.

Tae prosecutorial misconduct (police misconduct attributable to the
State) resulted in a fundamental-miscarriage-of-~iustice, because appellant’s
right to "effective sssistance of counssl on appeal’ under the Sixth Amendment

to the United States Constitution was infringed upon by an inadequate '‘State

12
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Corrective Process’ which did mot, in ifhis casze, make certain procedures a-

vailable to the aopellant where there are facis in disoute and the opoortunity
to brief the merits of the claims raised mwlar Ano.R, 26(B) has been denied.
The State has vot provided the Appellant the requisite procechmcal steps.

The State aopellate court's vefusal, aml it's unstated failure, actually
to consider the Appollant’s Sixth Anendment claim through a “State Corrective
Mechanism'’ that purports to allow “a defendant in a eriminal case [to] apply
for reopening of the apneal from the Jjudement of couviction and sentence,

it

based on a claim of ineffective assistance of apoellate counsel’, by the un-

just application of the res judicata doztrine. The Rule [App.R.25(R}] which
povarns procedurs in appeals to courts of appeals from the trial court’s of
recosd reguire the proper adwinistration of Jjustice, where tihere is substan~
tive merit to Appellant's ineffacltive assistancze of appellate counsel claims
under the United States Constitution Amend. VI and Chio Const. art. I, § 10,
because appellate covnsal was constitutionaliy ineffective, and asz Appellant

has shown, the outcome of Appellant's matter would have been diffevent if the

other issues nad been raised and arcued. State v. Sm:i.th, mewe(io App. Jcdesw

, 2007 Onio 1977, wew-tE, 2de---, 2007 Ohio Aop. LEXIS 1325 (Apr. 20, 20073,
Tie State's Corvactive Mechanism for the =laim of inaffective assistancs

of Avpellate coumsel undder App.R. 26(R) mrovail over conflicting annlications

ity

of federal and state law orovisions employed in vieolation of the Napue/

Giglio/ Brady Doctrme. It is o bedvock zonstitutional principle that when the

State knowingly uses false evidence at trial to obtain a conviction, it actg

uncoustitutionally. See Napue v. Illinmois, 350 U.S. 264, 2569(1950); Pyle v.

Ransas, 317 U.5. 213, 215,{1942); Mooney v, Holohan, 294 U.S. 103, 112(1935).
CONCLUSION

Tor the reasons discussed above, this case involves matters of public and
13



sreat general interest and a substantial constitutional gquestion. The Appel-

..'J-
lant requests that tais Court accept jurisdiction in this cesz zo tnat the ilm-
portant issues presented will be reviewed on the merits.

Respactfully submitted,

Do C L

Gary Charies figdon, Pro sa
Prlson Td. Ho. ASQS 731
Chillicotae Corr. Inst.
P.0. Box 53500
Cnillticothe, Ohdo 45501

CERTTIFICATE OF SERVICE :
T certify that a copy of this Memorandum in Support of Jurisdiction was

sent by ordinary U.S. mail to counsel for avpellees, nquﬁ{ A, Hutzel, Warren
County Prosecuting Attorney, Warren County ProuefugoL s Dffice, 500 Justice

Drive, Lebanon, Chio 43036, on July 31, 2?3&;_33 £2
o..-—-\./C

Gary Charles Rigdon, Pro se

Appellant, Pro se
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Appellee, WERANON O o NO. CAZ007-03-038
-VS -
ENTRY
GARY C. RIGDON, : DENYING APPLICATION
FOR REOPENING
Appellant.

This matter came on to be considered upon an apphication for reopening filed
pro se pursuant lo App.R. 26(B} by appeliant, Gary C. Rigdon, on May 5, 2008, a
memorandum in opposition filed by counsel for appellee, the state of Ohio, on May

30, 2008, and a pro se reply to the state's memorandum in opposition filed on June 9,

- 2008."

A jury convicted appellant on two counts of felonious assauit with firearm
spéciﬁcations. and tﬁe trial court imposed an aggregate sentence of six years in
prison. Appellant's convictions and sentence were affirmed on direct appeal. See
State v. Rigdon, Warren App. No. CA2006-05-064, 2007-Ohio-2843; appeal not
accepted for review, 115 Ohio St.3d 1474, 2007-Chio-5735.

Whiie the direct appeal was pending, appellant moved for @ new trial pursuant
to Crim.R. 33. The tnal court denied the motion and this court subsequently affirmed

that decision on appeal. State v. Rigdon (Feb. 4, 2008), Warren App. No. CA2007-

A\

1. App R 2B(8) neither contemplates nor authorizes additional filings othier than the original appncéﬂon

and the prosecution’s memorandum 1n opposition. See App R 28(B)(3). Thus, weiare under no
ohligation to give any weight o, or even consider, appellant's reply in support of nis application for

A A A

« W & 3 -
I FNTRY DENYING APPLICATION FOR
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03-038 (accelerated calendar judgment entry), motion for reconsideration denied
(Mar. 27, 2008), appeal not accepted for review, _ Ohio St.3d ___, 2008-Ohio-
2823.

Appellant now claims he was denied the effective assistance of appeliate
counsel in Case No. CA2007-03-038 because counsel failed to raise assignments of
error arguing trial counsel was ineffective for failing to: {1) properly investigate é
potential defense withess and hire a firearms expert; (2) raise prosecutorial
misconduct; and (3) challenge deficient jury verdict forms.

An application of this nature shall be granted only if there is a genuine issue as
to whether the applicant was deprived of the effective assistance of counsel on
appeal. State v. Tenace, 109 Ohio St.3d 451, 2006-Chio-2987, 5. See, also, State
v. Allen, 77 Ohio St.3d 172, 1996-Ohio-366; App R 26(B)(5). As used in this
analysis, ineffective assistance of counsel is intended to comprise the two elements
setforth in Strickland v. Washington (1984), 466 U S. 668, 104 S.Ct. 2052, namely, a
deficiency in the representation of appellant and prejudice resulting from such
deficient representation. Tenace; State v. Sheppard, 91 Ohio St.3d 329, 2001-Ohio-
52, State v. Reed, 74 Chio St 3d 534, 1996-Ohio-21. Appellant bears the burden of
demonstrating a genuine issue as to whether he was denied the effective assistance
of appeliate counsel. Tenace, 2006-Ohio-2987 at 16, citing State v. Spivey. 84 Ohio
St.3d 24, 25, 1998-Ohio-704, certiorari denied (1999), 526 U.S. 1091, 119 S Ct.
1506.

Appellant first claims that appellate counsel was ineffective for not arquing the

ineffective assistance of trial counsel regarding the investigation of a potential
2.
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defense witness. The individual in question, a state highway patroiman living in the
neighborhood where the incident occurred, was not called as a witness by either the
prosecution or the defense. It appears, however, that this individual could provide no
information that would have assisted the defense at trial. The patroiman’s written
statement attached o the application indicates that he was in his house when he
heard a firearm discharged, did not witness the actual shooting, and only observed
what occurred after appeliant shot the victim.

Regarding appellant's assertion that trial counsel should have retained an
expert to investigate the firearm's potential to accidently discharge, it is evident that
appellant consciously loaded a round into the weapon's chamber, discharged the
weapon, then deliberately loaded a second round into the chamber. See Stafe v,
Rigdon, 2007-Ohio-2843 at 116, 7, 37, 38. Appellant's final act of reloading the
weapon after it has discnarged 15 hardly consistent with his claim that the shooting
was accidental.

There exists a presumption that the act or omission of trial counsel is the
product of trial strategy, falling within the discretion of the professional. Stafe v.
Wells, Warren App. No. CA2005-04-050, 2006-Ohio-874, f{11. And decisions
regarding the caliing of witnesses are within the purview of defense counsel's trial
tactics. 1d atY12. See, also, State v. Coulter (1992), 75 Ohio App.3d 219, 230,

Trial counsel knew the identity of the state trooper through pretrial discovery.
Trial counsel's decision whether to retain and call a firearms expert as a witness was
likewise made based upon counsel's investigation and knowledge of the case. Clearly

these are matters regarding counsel's professional discretion in determining trial
9
-3
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strategy. They also involve issues that could have and should have been raised in
appeHant's direct appeal in Case No. CA2006-05-064. Challenging the verdict forms
as deficient is also a matter that should have been raised on direct appeal in Case
No. CA2006-05-064. As such, res judicata prohibits its consideration under App.R.
26(B).

The claim of prosecutorial misconduct involves matters that occurred either at
or following the hearing on the motion for new trial. The conduct which is the basis of
appellant's complaint, even if true, does not amount to a violation of an essential duty
to appellant. Nor has there been a demonstration that appellant was prejudiced by
the prosecutor's conduct.

"Under Strickland, a court must apply ‘a heavy measure of deference to
counsel's judgments,” 466 U.S. at 691, 104 S.Ct. 2052, and 'indulge a sfrong
presumption that counsel’s conduct falls within the wide range of reasonable
professional assistance.' 1d. at 689, 104 S.Ct. 2052." State v. Burke, 37 Ohio St.3d
55, 2002-0Oh10-5310, at 7. Counsel's failure to raise every possible issue in the
court of appeals is not tantamount to ineffective assistance of counsel. The process
of "winnowing out weaker arguments on appea! and focusing on one central issue if
possible, or at most on a few key issues,” is far from evidence of incompetence, but
rather the hallmark of effective appellate advocacy. Jones v, Bames (1983), 463
U.S. 745, 751-52, 103 S.Ct. 3308, 3312-13.

“To show ineffective assistance, [appellant] must prove that his counsel were
deficient for failing to raise the issues he now presents and that there was a

reasonabie probabitity of success had they presented those claims on appeal.” Stafe

-4 -
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v. Jalowiec, 92 Ohio St.3d 421, 422, 2001-Ohio-164, certiorari denied, 534 U.S. 964,
122 5.Ct. 374. Having reviewed appellant’s claims, this court finds no reasonable
probability that the claims would have succeeded had they been presented on
appeal.

Upon due consideration of the foregoing, and it appearing to the court that
there is no genuine issue as to whether appellant was deprived of the effective
assistance of counsel on appeal under App.R. 26(B)(5), appeliant's application for
reopening is hereby DENIED.

IT 1S 50 ORDERED.

)

e M/Z///

Step'f‘mven W. Powell, J dge

NOTICE TO THE CLERK:

SERVE A COPY OF THIS ENTRY DIRECTLY ON APPELLANT
AT THE FOLLOWING ADDRESS:

Gary C. Rigdon

Inmate #A525-731 "
Chilicothe Correctiona! Institution ;
P.O Box 5500 :
Chillicathe, OH 45801 .
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