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E`nPL..AT;.ATTOP,' OF S?Hl' THIS CASE rS A CASE OF
PUPLIC OR , .. ERAL T.NTE:REST AND

IP'VOLVF?S A SUSSTAA A, L ,C)NSTITUTTCr?AL QUES'TTON

This cause or.esents (3) three critical issues for review in the State of

Ckiio specifically regarding State prisoners attempting to pursue their statu-

tory right to review of Constitutional violations oursuant to App.R. 2`',(B)s

(1) i,hether the State of 4:zio's prisoners right to "Effective Assistance of

Counsel" on appeal in accordance with U.S. Const. amend. VI and Ohio C.onst.

art.T, §10 and Ohio prisoner's right to ''inxe Process of Iaw' pursuant to U.S.

Const. amend. XIV and analogous provisions of the State of Ohio's constitution

require the State to act in acco-rd with the dictates of the constitution-and,

in oarticular,''in accord with the Due Process Clac.ise" Svi.tts v. Lucey, 469

U.S. 387, 401(1925), w;zen a State prisoner has complied with the State's

Corrective Process in attempting to have the issues resolved based on the mer-

its of the claims raised; and (2) Uheth.er the State of Ohio's corrective pro-

cess is undermined by a process that is not "s.,ri.ft and simple and easiLy in-

voked ... " Case v. Nebraska, 381 U.S. 336, 346-47(1955); Ewi.tts v. Tucey, 469

U.S. 337(1985), vten a State prisoner utilizes a rule that ourports to "tovern

procedure in appeals to court of appeals from tne trial courts of recor.d in

Ohio". See Rules Goverv.nq the Courts of Ohio, Title I Applical.>i).:ity of Rules,

Rule 1 Scope of Rules(A). then to have tainted procedures employed against him

by State agents, ie., police, prosecutor and judges, which denies review of

Sixth Amend,ment Ineffective Assistance of Appellate Counsel claim; and (3)

17nether. Prosecutori.al Nisconduct viiiic:t effectively denies Fifth, Sixtit and

Fourteenth Amenhr.ient provisions under the United States Constitutiin req=_ires

review in order to provide an "adequate corrective process" sufficient to com-

ply with "Due Process of Law" pursuant to the Fourteenth Amendnent of t'.ae U.S.

Const. and analoao:js arovisi.ons of the Constitution.
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In this zase, tll.a Cotlrt of Apoeals rules that tnere waa no >enui.ne issue

as to whet'aer ApiDellant was deprived of the efEective assistance of counsel on

apT.)eal under Aoo.R. 26(^)(5), ther.efo-re, that Ohio Rules of Professional Con-

duct, Rule 3.8: Special tZesDonsibilities of a ProsecutOr, (a)(d) do not re-

quire State Prosecutor's to actually comply with the fore roentioned rules.

6RZere as in this ca:;e Appellate coiinsel (1) failed to raise the claim of pro-

secutorial misconduct on direct appeal; and (2) failed to present trial coun-

sel's failure to conduct basic n.idimentary investigation into the eritness,

Ohio State 7Yooper, ?dickman; and (3) failed to identify the trial court's er-

ror Anere the verdict form signed by the jury did not include either the

degree of the offense of which the defendant was convicted or a statenent that

an aggravating element iiad been found to justify convict.ing a defendant of a

greater degree of a criminal offense, citing State v. Pelfrey, 112 Ohio St. 3c1

422, 860 N.E. 2d 735, 2007-Ohio-256; and (4) failed to raise trial counsel's

ineffectiveness for not raising pro.secutorial misconduct becau.se the prosecu-

tion withheld statements made to tiie Lebanon Police Dei^art:ment; and (5) failed

to raise trial counsel's ineffect.iveness for failing to raise prosecutorial

misconduct and obtain testi.mony from 0=1io State Trooper ir'ni,ch would have

alloweei appellant to assert a "self-defense" defense in conjunction with his

"accidental" discharge defense; and (6) failed to raise trial counsel's

ineffectiveness for failing to obtairi an expert witness +.hose testi.mony would

determine that the Lebanon Police Department tarnpered cqi.th t°tle weapons condi-

tion at the time followinn the "accidental dischar,e". 'Iic court of appeals

also ruled that, "this court finds no reasonable probability that the claims

would have succeeded had they been presented on appeal" clearly concedinp that

the claims presented in the fore mentioned Application to Reopen, pursuant to

App.R. 26(B), had been omitted from his direct appeal, because of appellate
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ounsel's deficient representation.

The impact of the court of anneals f.lawed decision threatens state pris-

oner's attempts to pursu^ their statutory right of Application to Reopen

Appeal, pursuant to Apa.R.26(B). 'Ihe court of anoeals ruling undermines the

plain meaning provided in the Rules of Appellate Procedure, Title I, P.ule

1(A). By its ruling, the court of appeals defies the Fourteenth Amendment "Due

Process of law" clause and fails to orovide at least as much protections as

the U.S. Const., thus undermining the legislative intent, ignoring the plain

meanin,g of the rule, and in effect, has written App.R. 26(B) out of Ohio law.

Moreover, the court of appeals decision establishes an arbitr.ary and caprici-

ous attitude that it may disregard it's obligation by denyin; "Uue Process of

Law" to a "procedure in appeals to court of appeals from the.trial courts of

record" and that it raay do so with impunity. Finally, the decision of the

court of appeals which has written App.R.26(B) out of Ohio law; restorin..^ the

law as it was prior to the implementation of the rule, promotes the erosion of

one's right to Due Process of Law shifting the balance of power from the tri-

bunal-blatantly defyinQ legislation and most importantly the Federal and State

constitutions. These discrete acts attack the most basic fundamentals which

define "Due Process of Lacd" in our courts, and require correction. "fwiheti a

State opts to act in field wiere it's action has significant discretionary el-

ements, it must nonetneless act in accord with the dictates of the

Constitution-and, in particular,"in accord with the Uue Process Clause",

Evitts v. Iucey, 469 U.S. 387, 401(1985).

The import of the decision of the court of appeals affect every

governmental entity in Ohio, and threatens the dictates of the Constitution

which require the State act in accord with the P.ue Process Clause. '1`ne pub-

lic's interest in the proper administration of justice is deeply affected by a

3



tiolclin? that the ; zio Rules of Ai»e' late Procedure ar^ not bin:{ing on the C^-Iio

Court of .Appeals. 5uch subvecsion i.ncaaacitates the integrity of the court of

appeals, and pays no homage to the fundamental principle that the rule of law

compels government as well as prisoners. Si.mil.arlv, tile 1)ublic interest is af-

fected if the clear meaning of Appellate P,ules purportinQ to govern procedure

in the Co.rrt of Appeals can be arbitrarily anci capr9.ciot.islv altered to vitiate

tile Ajppellate Rules intent that provide "Due Process of tzw" for prisoners wfio

iiave been subjected to ineffective ass}stance of appellate cotmsel on anoeal.

Apart from tnese governmental considerations, which make this case one of

Qreat public interest, the deci.si.on of the court of anpeals ha.s broad 'general

si;;nificance. Fvery citizen i.n the State of Ohio 'Zas a vested interest in the

propar administration of justice *dnich provides citizens and tie co:.irts ri.les

that goverri aroceclure wnich clearlv state the apnlicability of rules. The

Court of Appeals right to Povern, also obli.ees the same to be 4;overned by it's

own rules af procedura. Under these rules, citizens may, eXercise tneir right

to 'Due Process of Law' , as arovided under the Fourteent'.^1 funendment. The re-

sultinQ opportunity to r.eooen an appeal from the judgment of conviction nnd

sentence, based on a claim of .ineffective assistance of appellate counsel

would all.ow the case to proceed as on initial appea.l, addressing those assign-

ments of err.or anci arguments not previously considered.

The decision of the co=.rt of appeals violates the authoritative principle

professing ivles that govern procedure in appeals to the cot:r.t of appeals-•

:App. R.216(B)- from ci_tizens denied the effective assistanre of appellate

counsel. Under this holding, citizens are denied "Due Process of L1w" where

they l^.nve received deficient representation on apneal. TYze result of this

decision has written Apu.P..26(B) out of Ohio la^a. Citizens u.rould be denied

Due Process of Law" tiirouoh ineffective assistance of co.ansel on apz eal, and
4



then be further prejudiced bv Ohio's corrective process, cdnich inadequately

Fldm].nisters itis corre.ct].ve pr0.^,ess that is not "swift and 9iC:lDle and easily

invoked ... ", Case v. Nebraska, 381 U.S. 335, 30-47(1955)(Brennan, J.,

concurring); Goldberg v. Kelly, 397 U.S. 254(1970); Evitts v. Lucey, 459 U.S.

387(1985).

Noteworthy, tlie de::isiort of the .ourt of appeals is unauthorized lu)tiz by

the rules that govern nrocedure in appeal.s to the court of appealss and the

Fourteenth Amendment of ene U.S. Constitution. The court of anpeais and rules

governing the procedures in the State of Oh.i.o, including Fo;!rteenth Amenclment

"Due Process" provisions, require the judiciary to govern accorriinglv. Corres-

pondingly, iAler.e 'c'nero is the same reason, there is the same l^ire, and wiiere

there are similar situations, the judalment is the same.

The judgment of the court of aupeals 'vis great genera]. significance also

because it undermines the court of appeals credibility because it nermits the

jucliciary to avoid their responsibilities, to govern accor<ling to the applic-

able rules. If the arbitrary and capricious application of anl?ellate rules,

contemptuous to tae State Cover:lment; it's Constitution and the Federa3. Con-

stitution, the authoi-itativeness and purport of the obligation anci the formu•-

lated intention of the Rule will be void. 'I'he tribunal, such as the court of

appeals, coulcl refuse regardless of how eQregious the re;r,r.esentation is to

apply the rule governing procedure in appeals to the cour°t of aaqenls. Suc:i a

probability is contrary to cur,_-ent case law and the clearly stated purpose of

the 0'2io .°,ules of Appellate Procedure, App.'.26(B).

Finally, this ca:-e includes a substantial constitutional question. The

decision transgresses Ohio's constitution by implementing the judiciary of the

court of appeal.s, conferred by the 0'r.iio Rules of Appellate Procedure, over the

U.S. Federal Constitution's analooous provis:iotts which arovide "^ue Process of
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Iaw". Such a consti.tutional imbalance is contrary to the court`s ruling in

Evitts v. Iaacey(1985), 469 U.S. 31117, 105 S.Ct. ^030.

Contrary to the holdin; in Evitts v. Iucey, supra, the lower court's ver-

sion of App.R.26(B) ntillifies tne benefit of ti.ze 'L?ule. The decision would in-

vite a.return to Appe1.late Courts disoosinQ of cases and avoiding it's obliga-

tions to consider the merit of claims raised. This court rejecte.? >uch a re-

gression in Barksdale v. Van's Auto Sales, Inc.,(1938), '8 Ohio St. 3d 127,

128, 527 ^i.^. 2d 254."(It is] a basic tenet of Ohio jurisprudence that cases

should be decided on their merits and not on mere 7.3rocedural technicali.ties."

Tf allowed to stand, the decision of thc court of appeals would defeat

tne purpose of ApP.n.26(B). Under the decision, e^reRiously deficient anpell-

ate representation and prosecutorial nisconduct would be beyond purview of the

appellate courts. Tneffective assistance of appel.latc counsel claims would

only be re.viewed 5lrough 26(B) Applications to Reopen, under State v. Murnahan

,(1992), 63 Ohio St. 3d 60, 584 N.E. 2d 1204, whi.ch limits tize filing of an

application to reopen an appeal only in si.tuations ,anere the t'ime foc recon-

sideration and an appeal to the Supreme Court has exoired, Murnahan, 63 Ohio

St. 3d at 66. T^le Ohio Rules of ApPellate Procedure, designed to p,oveni proce-

dure in the courts of appeal provide due process of 1aw, would lr fr.:,strated

if allowed to stand.

In sun, this case puts in issue t11e .^ssen:e of citizens rinlhts to "Due

Process of Law", thereby affecting the requi.red 1<2ve1 of rearesentation af-

forded citizens in the courts of 0'aio. To nromote t.he ^,)urnoses and areserve

the i.nte9rity of the iules ?over.-ning the courts of 0'nio, to asSIce uniform ap-

plication of the Rules of Appellate Procedure, to ,-,ramote the nroaer adininis-

tration of justice by the judiciary, and to remove obstn.ictions to the proper

determination of claims on titeir meri.ts, this court must grant jurisdiction to
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hear this case -and ,reviem the nrroneous and dann,erous, (lecisi.on of the court of

ao:)eals.

STATI3IER]T OF T:-LF CASE AND FACTS

7.`nc case arises from tne attempt of Appellant, Gary C°iarles P,ig,don

("Ria,don") to utilize Ohio Rules of Appellate Procedure, A,np.R.26(B),

Application for Reopening to apply for reopening of the appeal from the

judgment of conviction and sentence, based on a claim of ineffective

assistance of appellate counsel. The [;arren County Court of P:p=>eals, Ttaelfth

Apnellate District (the "Court")ruled that "there was no genuine issue as to

sanet;ter ['':?iqdon'"was cleprived of the effective assi.Aance of counse2 on

aapeal, under App.R.26(B)(5), therefo;re Rigdonl^s application for reooenin; was

denied.

The '`Court" Entry Denying Application for Reopening deviates from Ohi.o

Rules of Appellate Procedure, Title T, Appl.icability of Rules, Rule 1, Scope

of Rules (A) "Tnese ril.es (purport to) Govern orocedure in appeals to courts

of apneal from the tri.al courts of record in Ohio". ^igdon°s App.R.26(3)

maintains he was denied the effective assistance of aooellate counsel because

counsel failed to raise Lhe (6) six assignments of error presenLed in the for.e

mentioned Ao;..R.26(B), (3) three of which were addressed by tlie Stat,^'s Reply

and subsequent TEntry Denying ApDlication for _;eopening. Apn.R.26(B)(1)

requires "An application for reoneiing ... be iiled. in the court of auneals

tMere the ap}peall was decicled within ninety days from journalization of the

apnellate judgment", App. .25{B}(2),(a),(c},(d),(•')i (3); (4) we.ce adhered to

based on surrounding facts. Rigdon met the requirements as impo:ed by

App.R.26(B) Application for Reopenin-. 'l'Ite "Cotu-t", ilowever, in denying tae

application, refused to comply w:it the "rule govern(inq] procedure in appeals

to court of a)peals from the trial aourts of record in 0:1io" determinin.g tivst

7



,s( .̂,1°_8rl.y Y.hese are matters L"e^arC{l.n'? co:ins(?^'S •^roI^sslonal d.iscretlon in

determining trial strateoy. They nlso involve issifes th^:t could have and

s'nould have been raised in Anpellant's direct appeal in case No. CA 2006-05-

064. Chal}.en;,ing t^e verdict form as cef:ici::n", is also a matter that should

have been raised on direct appeal in Case t^io. C2 2006-05-064. As sueh, res

jud:icata prohibits it's considereiti.on under ;1op.'i.2n(^).'' See :"ntry Denyin5,^

Application for Renoenin;, at Page 3 an^ 4.

The entire basis for App.2!26(P) is the claim uhat anpellate counsel

randered constitutiona7.ly :i.neff:Lctive assistance uy failin'R to raise one or

nora issues in the ori;inal appeal, 'i'ne 'Courts`' novel interpretation of the

Rigdon's App.R. 26(B) analication based on res judicata has, inrul denying

effect written App.R. 26(B) out of 0hio law restoring ttie lac•, as it was T?rior

to t'ze decision in Murnahan, supra. ?Rigdon ':ms not had the opportunity to

brief and acoue the unraised i.ssue=s in his appeal.. 3ecause a timely-filed

application oursuant to App.R.26+(B) gives hici the r9.g;it to raise the issues,

he has a due process right to c1.o so, osrsuant ;.o i:he 1ue process clause of the

Fourteenth Amendmen3,: to the United States Cpnsti.t!ition, a riry:zt denied by the

cour.t's order denying his application witiha::t even consi<:.lering the merits of

the assignments of error which he raised therf.in, EOltts v. LUCe37,(193_''), 469

U.S. 387, 105 S.Ct. 830.

1iie Supreme Court held that "claims of ineffective assistance of appel-

late counsel should be considered and disposed of in the appellate court wnere

the alleged error occurred . .." Morgan v. Eads, 104 Ohio St. 3d 142, 2004-

Ohio --6110, 818 H.E. 2d 1157. The rlenial of Rin,clon's Aoolication for

Reopenin£ also violated ttiis principle.

The court of appeals erred in rulina_ that under App.R.26(B)(5) there were

no genuine issues as to whether aupel.l.ant was deprived of the effective assis-
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tance of counsel on appeal. The court of appeal..s also erre^' in fai_linc; to r.e-

cognize that a ti-iely-filed Apn.^.25(B) requires the a[:->ellate court to comply

with the "State Corrective Process" because the Rigdon has a!hie Process ;-ight

nursuant to the Due Process Clause of the Fourteenth Amen:lnent to t'ne United

States Consti tution. T'ne court of aopeals fLnrther failed t:o abide by Ohio

Rules of Apoellate Procedure c^iric;n govern procedures in the courL-s of appeals

ancl provicle a"State Corrective Proce.ss" that provides "Due Process of,l.aw" to

citizens.

In supaoct of its position on t.;iese issues, t>1e appell.ant

following argument.

A; :GUNin.NT' IN SUPPORT OF P'.?0}?JSITIO'^1S OF LA?•'

presents the

Pro^osition of Law No. I: Ohio State Prisoner's right to
"efFeotive sssistan^-counsel" uncier U.S. Corist. .4mend.
VI and 01i.o CAnst. Art. I, §10; and Ohio State Prisoner's
riont to "due process of law" ppursuant to U.S. Const.
Amend XILr an-' analozous provisions of the State of Ohio's
Constitution require the Statc- to act "in accord with the
due proce.ss clause" Eritts v. Lucey, 469 U.S. 387,
401(1985) sVnen a state prisoner has comnlied with the
"State's CDrrective Process" in attemptin to have issues
resolved based on the merits of the claims raised.

Tn the interest of pro;noti.ng the administr.ation of justice the Ohio Rules

of Appellate Procedure govern all nrocedures in spz )eals to the 'Itael.f.th Dis-

trict Court of Appeals from trial courts of record within the jurisdictional

boundaries of the 'Nelfth District. The Rules of Appellate Procedur.e prescribe

the procedures to be f_ollo^:aecl ... by ell parties, zrnether represented or un-

represented.

Chio Rules of Appellate Procedure, ?ul:> 25(1?) Ap?lication for. Reopenin?

sets forth the "State C,orrective Prcress'' to be followed to reopen tne aiopeal

from the judgment of conviction and sentence, based on a claiin of ineffective

assistance of appellate counsel. Under that rul.,,"An applicati.on fo;- reopening

9



shall be filed in the co;art of appeals tahere the aJneal taas clecided wi.thin

ninety days from journalization of the appellate jtujgment unless t'^e a,czlicant

shows good causc Eor fiJ.ino at a later time". App.R.26(B)(5), provides furt.ler

guidance in the proper administration of justice, ctlicn states:

"(5) An application for reopeninry st^al1 he granted if there is a
genui.ne issue as to t:^,iether tiia n_.n ^licant was deprived of t:ne
effective .ssistan--e of counsel on a*roeal'.

This provision provide^ a process by ^,Jni.ch Ohio`s Prisoner`s rnay present

the claim of Ineffective A.ssistance of Counsel on a^p^^il to require the State

to actually litigate [suz^il claims on their -ier:its. T'.ie Appellate C,ourt°s

annlicati_on of a-res ja.di cata 'v,ar to trial counsel's ineffcctiv:-ness is

unjust. Tne Court, ho-rever, was correct in stating t:2at '"t`ney r,tls io nvolve

issues that could have arid s-nould have been raised in AnpeLlant's c;irect

appeal in Case :Io. 1'A2006-05-064, cilallengi.n;^ the verclict forms as deficient

is also a matter tb=at sho,.ld have been raised or cl.irect avr;eal in Case No.

Ct12006-05-064'. :i;don ve:iemently asserts thhat tlne mari.ts of t:le cl.aims raised

must be br:.efed. Because !:'^le Appellate Court nas not considered the merits of

Rigdon's claims ca:.iic.h were omi.tted r"rom hi_s initial ag:7eal; he i-ias not ilad a

ruling on the merits of t:io.sc clains.

In this case, the Stat^ has urova.ded a faci-allv adequate l)rocess, however.

the Appellant is nrecluded from utilizing it by reason of an unconscionable

breakdo&hi in tnat proces:a, thus, t:le requisite op;;ortunity for `'u1l and fair

litl.?at]An is absent. The llncons^.^.l.onable brea:CdoS9n in t`t? "StatC's CorL'°ytl.ve

Process" has previously been addressed in Morgan v. EaHs, 104 Chi_o St. 3d 142,

2004-0hio-6110, 818^ N.ry. 2d 11157, where tiiis Court has 'ield ttat "claints of

ineffective assistance of auoellate counsel should be considered and d.isposed

of in the appellate court r'nere the alleQed ei-ror occurred ... .

Proposition of Law No. II: The State of 01Zio's correc-
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tive process should be a orocess t'nat is swift and
simple and easily invo'.ced .. . ' Case v. Nebraska, 3:;1
U.S. 336, 346-47(1965); EVitts v. Imey, 450 O.S. =27
(1985), %•nen a state prisoner utilizes a rule tha!:
purports to "govern procedure in appeals to court of

appeals from tha trial courts of recorci in 0hio". See
Rules CoverninQ the Courts of Olriio, Title I i:pplica-
bility of Rules, Rule 1 Scope of Rules (A). Then to
have tainted procedures employed aryainst him by Stato
agents, ie., police, prosecutor and jud^es x-r.nicl-i
denies review of Si::th Amendment Ineffective Ass;ist-
ance of Appellate Counsel. claim.

App.R. 26(ii) provides a facia-lly adeduata nrocess for t?ppellant`s to

raise claims of constitutionally ineffective assistanze of aopollate counsel.

In this case, Appellant has conscientiously pt.trsued availai>le st,:itc _-.^^•^te-

dies, l.lowever, the appellate coi.trt has not actually iTtade those procedures a-

va.ilable because of an unconscionable brealcdocm in that proc:es:y.

The court of anneals unreasonably applied clearly establish^d fec'eral :Lar.

in d@terGlinino tilat appellate Aol]n5el was not Ceficieni:, a8 ;:eOlilred to Snold

effective assistance, to foreclose opportunity to brief and ar?ve issues not

raised on clirect apl^eal. As used in this analysis, Ineffective Ass:istance of-

Counsel is intended to comorise tlie two elements set fo_•t;i in Strickland v.

FTashington,(1984) 466 U.S. 658,- 104 S.Ct. 2052, na,iely, a deficiency in the

reu'resentution of apdellant and orejucla.ce resultin-, from st.tcli defic:i.cnt ^e^^-re-•

sentation. Tenace; State v. Sheppard, 91 0hio St. ;k9 325; 2001-)nio-52; State

v. Reed, 74 0'.^io St. 3d 534, 1995-0hio-21. Ap:)::??1anC dammnstrs.ted .;enui.ne is-

sue(s) as to :a' i 1-nd t:l^ t?frect7ve •^ssS.st."!n:i. of ,'lti>F)el.L7tf'.net'1e.- ^ie ; r^̂ <̂  de.1_

coansel. Tenace, 2006-Ohio-2987 at .96, citing State v. Spivey, 04 Ohi.o St. Sd

24, 25, 10,93-Ohio-704, certiori denied(1999), 526 U.S. '1091, 119 S.Ct. 15'J5.

"To show i.nef-fecti-ve as•sistance, (Appellant) must n-r.ove th^ t^ais counsel were

deficient for failing to raise tile issues he now presents and t.Yat there was a

reasona0Le probabili.ty of succese itad tn'ay presented tir•.;sc cL'aims on aiy-pea1.'

11



State v. Jaloweic, 92 (Ynio St. 3d 421, 422, 2001-Ohio-154; certiori denied,

534 U.S. 04, 122 S.Ct. 374.

Appellant's Aap.R. 26(B) Application for Peopeninp, demonstrated that ap-

pellate cocrosel ''was not ftmctionino as the `counsel' ntxaranteed the defendant

by t;ae Sixth ,Amendment.' Strickland, 465 U.S. at 587, 104 S.Ct. 2052. For ex-

ample, on appeal, apnellate counsel failed to raise trial counsel's deficient

repre.sentation because trial counsel failed to raise prosecutorial misconduct

where tne T)olice withheld recorded statements. The police misconduct, attr.ibu-

table to the hrosecution, has denied appellant the "due process" right to App.

R. 26(7) Application to Reopening, to have previ.olisly omitted issues determin-

ed on their merits. the court of anpeals ''miscarriage of justice" based on an

obvious a'rror and an unsupportable decision under the laca requires corre;.tion.

Police misconduct and proseautorial mdsconduct which the t-ial court al-

lows and is not addressed thro-ugh the appronriate State Corrective mechanism

in the appellate court requires the Ohio Supreme Court to accept jurisdiction

to afford "due nrocess of lnr" under the Fourteent.i Nmend,nent to the United

States Constitution for Ohio orisoners.

Proposition of Law No. III: Prosecutorial mi sconduct
raised under Yne .-ective assistance of appellate
counsel claim which effectively denies Fifth, Sixth
and Fourteenth Amencknent provisions under t;ie United
States Constitution requires review in order to
provide an "adequate corrective process" sufficient to
provide "due process of law" pursuant to the
Fourteenth Anendment of the iJniteci States Constitution
and analoao:s provisions of the State of Ohio's
Constitution.

The prosecutorial misconduct (police ,aisconc,act attributable to the

State) resulted in a fundamental-miscarriage-of-justice, because appellant's

right to "effective assistance of counsel on apneal" under the Sixth rLmr_ndment

to the United States Constitution ;aas infringed roon by an inadequate "State

12



correct;.ve )?Y'o:ess 6llcll Ciid not, in i-:lis :.ase, [nlake certain procedures a-

vailable to the :.'T017ellant S:'^:le=e there are facts in C17.s-Jl3tfc and the OtpoOrtLln.itV

to brief t':7e merits of the claims .-3.:.ed +m r>r l+pn.n. 26(B) has been deniccl.

The State has not provided t:ho Aonel.l.ant t::*s re^r>-i.si.te ;>rocedural stens.

`Zile State 3TJ7ellatE coui't's refuscll, and it's L.InstateCl falll?re, actually

to consider the AU;>^llant's S7.Y.ti !5,'It^il.`itllcl:lt -.:).ni.:`;1 ttlroupi1 a OtatC? Corrective

Alecnani,sm" that rn.s.-aorts to allow "a c,efenlant -i.n a criminal case [to) apply

for reopenins; of the ap-)eal from i.he ju' :,iant of conviction and sentence,

based on a clai!-ii of ineffective assistance of ap,ol.late C.-oin7sel", uy the nn-

just appli.cation of the rcs judicata c'o t: ine. >.e ?ule [App.''.261?)] c,inic- .̂i

':7a:7lS fr;7!?i i.[le trl_al cOllrt9s of90Ver17S T7T'Oze6t.IrF! li'l a!?j)e815 to .:OUrtS of an

iecorCZ require the i7roper administration of j:Istl.c<^,, iJ.1er:? te1e1'e is ^lliJst7n"

tive merit to Appellant's ineffLaLive 35si-st3nce of aD1>ellate coiillsel claims

wder the United States C.onstitution Amend. t7T and Ohio Gonst. art. T, § i0;

because aapeil<ab counsel. .aas con stitut.i.onaity :i.nef fectiv: , a& as ,A.ppellant

has siiosun, the o^rtcorae of Anpellant's rmt+.:c:- .ro^rlc: have been different if the

other issues had been raised and arrued. State v. Smith, ---W O;zio App. ?d---•--

20Q7 Ohio 1977, 2c1- ..-, 2007 Ohio Anu. LE.'.?.T,S 1820 (Apr. 20, 2007).

'I'i7e State's Coucective P9ecnanism for the claim of inaffective assistance

of f7De1.1ate co.nsel under App.?. 26(i;) p1"cva:i.l over conflicting annli.cati.ons

o!' federal and state law provisions e.noloyed in violation of tna Napue/

Giglio/ Brady Doctrine. It is a bedrock :onstit.ltional principle that siiten the

State !:no=.aingly uses false evidence at tr?al to obtain a conviction, it acts

unconstitutionally. See Napae v. Illinois, =01 U.S. 264. 269(1950); Pyle v.

Kansas, 317 U.B. 213, 216,(1942); Mooney v. Holohan, 294 U.S. 103, 112(1935).

CONCLUSION

Qr the reasons discussed above, this case involves matters of o.oli.c an+-i

13



;reat ryeneral interest and a substantial constitutional question. The Appel-

lant requests that t:lls Court accept jurisdiction in this cas? so tC1=lt i'ile inl-

portant issues presented will be reviewed on the ^^^^erits.

Respectfully

J.-T

sub.11IttG:,'! ;

(=ary(7-71;.=e9. i l^ on; Pro se

Prison Ic,. No. A525-751
Chi7.1_icothe Corr. Tnst.
P.O. Gox 5500
C1i llicothe, Ohio 45601

CERTIFICATE OF SERVT.CI:
T certify that a copy of this Memorancum ^.n Support of Jur9.s;d_ction taas

sent by ordinary U.S. mail to counsel for aUpe7.7.ees, Rac'.ie?. A. I'utzel, idarren
County Prosecuting Attorney, Warren County Pro:se.:utaL`s Office, 500 Justice
Drive, LeL7anon, Ohio 45036, on July 31, 2003^^ c2

Gary oar es Rag on, Pro se

Appellant, Pro se
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IN THE COURT OF ,K'tNARREN COUNTY, OHIO

i
JUL - 1. ZB08

STATE OF OHIO, Ctotk

Appellee, CASE NO. CA2007-03-038

- vs -

GARY C. RIGDON,

Appellant.

APPFJULS

ENTRY
DENYING APPLICATION

FOR REOPENING

This matter came on to be considered upon an application for reopening filed

pro se pursuant to App.R. 26(B) by appellant, Gary C. Rigdon, on May 5, 2008, a

memorandum in opposition fded by counsel for appellee, the state of Ohio, on May

30, 2008, and a pro se reply to the state's memorandum in opposition filed on June 9,

2008. 1

A jury convicted appellant on two counts of felonious assault with firearm

specifications, and the trial court imposed an aggregate sentence of six years in

prison. Appetlant's convictions and sentence were affirmed on direct appeal. See

State v. Rigdon, Warren App. No. CA2006-05-064, 2007-Ohio-2843; appeal not

accepted for review, 115 Ohio St.3d 1474, 2007-Ohio-5735.

While the direct appeal was pending, appellant moved for a new trial pursuant

to Crim.R. 33. The trial court denied the motion and this court subsequently affirmed

that decision on appeal. State v. Rigdon (Feb. 4, 2008), Warren App. No. CA2007-

1. App. R. 26(8) neither contemplates nor authorizes additional filings other than the origmal appiic..^tion
and the prosecution's memorandum in opposition. See App.R 26(8)(3). Thus, wetare under no
obligation to give any weight lo, or even consider, appellant's reply in support of his application for
reopening

I IIIII Illln II0 4 WII I II I uN ^II II I IUII ^I II^II NI3 III IiNll WI! tllll INI I^
nimtmu . FNTRY uENYIN6 APPLIC+TIQN FOR
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03-038 (accelerated calendar judgment entry), motion for reconsideration denied

(Mar. 27, 2008), appeal not accepted for review, _ Ohio St.3d _, 2008-Ohio-

2823.

Appellant now claims he was denied the effective assistance of appellate

counsel in Case No. CA2007-03-038 because counsel failed to raise assignments of

error arguing trial counsel was ineffective for failing to: (1) properly investigate a

potential defense witness and hire a firearms expert; (2) raise prosecutorial

misconduct; and (3) challenge deficient jury verdict forms.

An application of this nature shall be granted only if there is a genuine issue as

to whether the applicant was deprived of the effective assistance of counsel on

appeal. State v. Tonace, 109 Ohio St.3d 451, 2006-Ohio-2987, ¶5. See, also, State

v. Atten, 77 Ohio St.3d 172, 1996-Ohio-366; App.R. 26(B)(5). As used in this

analysis, ineffective assistance of counsel is intended to comprise the two elements

set forth in Strickland v. Washington (1984),466 U.S. 668, 104 S.Ct. 2052, namely, a

deficiency in the representation of appellant and prejudice resulting from such

deficient representation Tenace; State v. Sheppard, 91 Ohio St.3d 329, 2001-Ohio-

52; State v. Reed, 74 Ohio St-3d 534, 1996-Ohio-21. Appellant bears the burden of

demonstrating a genuine issue as to whether he was denied the effective assistance

of appellate counsel. Tenace, 2006-Ohio-2987 at ¶6, citing State v. Spivey. 84 Ohio

St.3d 24, 25, 1998-Ohio-704, certiorari denied (1999), 526 U.S. 1091, 119 S.Ct.

1506.

Appellant first claims that appellate counsel was ineffective for not arguing the

ineffective assistance of trial counsel regarding the investigation of a potential

i

i
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defense witness. The individual in question, a state highway patrolman living in the

neighborhood where the incident occurred, was not called as a witness by either the

prosecution or the defense. It appears, however, that this individual could provide no

information that would have assisted the defense at trial. The patrolman's written

statement attached to the application indicates that he was in his house when he

heard a firearm discharged, did not witness the actual shooting, and only observed

what occurred after appellant shot the victim.

Regarding appellant's assertion that trial counsel should have retained an

expert to investigate the firearm's potential to accidently discharge, it is evident that

appellant consciously loaded a round into the weapon's chamber, discharged the

weapon, then deliberately loaded a second round into the chamber. See State v.

Rigdon, 2007-Ohio-2843 at ¶6, 7, 37, 38. Appellant's final act of reloading the

weapon after it has aiscnarged is hardly consistent with his claim that the shooting

was aCcidental.

There exists a presumption that the act or omission of trial counsel is the

product of trial strategy, falling within the discretion of the professional. State v.

Wells, Warren App. No. CA2005-04-050, 2006-Ohio-874, ¶11. And decisions

regarding the calling of witnesses are within the purview of defense counsel's trial

tactics. Id. at ¶12. See, also, State v. Coulter (1992), 75 Ohio App.3d 219, 230.

Trial counsel knew the identity of the state trooper through pretrial discovery.

Trial counsel's decision whether to retain and call a firearms expert as a witness was

likewise made based upon counsel's investigation and knowledge of the case. Clearly

these are matters regarding counsel's professional discretion in determining trial

I

I
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strategy. They also involve issues that could have and should have been raised in

appellant's direct appeal in Case No. CA2006-05-064. Challenging the verdict forms

as deficient is also a matier that should have been raised on direct appeal in Case

No. CA2006-05-064. As such, res judicata prohibits its consideration under App.R.

26(B).

The claim of prosecutorial misconduct involves matters that occurred either at

or following the hearing on the motion for new trial. The conduct which is the basis of

appellant's complaint, even if true, does not amount to a violation of an essential duty

to appellant. Nor has there been a demonstration that appellant was prejudiced by

the prosecutor's conduct.

"Under Strickland, a court must apply 'a heavy measure of deference to

counsel's judgments,' 466 U.S. at 691, 104 S.Ct. 2052, and 'indulge a strong

presumption that counsel's conduct falls within the wide range of reasonable

professional assistance.' Id. at 689, 104 S.Ct. 2052." State v. Burke, 97 Ohio St.3d

55, 2002-Ohio-5310, at ¶7. Counsel's failure to raise every possible issue in the

court of appeals is not tantamount to ineffective assistance of counsel. The process

of "winnowing out weaker arguments on appeal and focusing on one central issue if

possible, or at most on a few key issues," is far from evidence of incompetence, but

rather the hallmark of effective appellate advocacy. Jones v, 6ames (1983), 463

U.S. 745, 751-52, 103 S.Ct. 3308, 3312-13.

"To show ineffective assistance, [appellant] must prove that his counsel were

deficient for failing to raise the issues he now presents and that there was a

reasonable probability of success had they presented those claims on appeal." State

I
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v. Jalowiec, 92 Ohio St.3d 421, 422, 2001-Ohio-164, certiorari denied, 534 U.S. 964,

122 S.Ct. 374. Having reviewed appellant's claims, this court finds no reasonable

probabiGty that the claims would have succeeded had they been presented on

appeal.

Upon due consideration of the foregoing, and it appearing to the court that

there is no genuine issue as to whether appellant was deprived of the effective

assistance of counsel on appeal under App.R. 26(8)(5), appellant's application for

reopening is hereby DENIED.

IT IS SO ORDERED.

NOTICE TO THE CLERK:

SERVE A COPY OF THtS ENTRY DIRECTLY ON APPELLANT
AT THE FOLLOWING ADDRESS:

Gary C. Rigdon
inmate #A525-731
Chillicothe Correctional Institution
P.O. Box 5500
Chillicothe, OH 45601
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