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STATEMENT OF THE CASE

On February 4, 2003, Appellant Ricky M Torchik (hereinafter “Torchik™) was injured.
Torchik timely filed a Complaint in the Ross County Court of Common Pleas against Jeffrey M.
Boyce (hereinafter “Boyce™) and Appellee Daniel Heskett (hereinafter “Heskett”), asserting
negligence and personal injuries. Both Boyce and Heskett filed Motions for Summary Judgment
asserting they owed no duty to Torchik and therefore were entitled to judgment as a matter of
law.

On August 11, 2006, the trial court granted both Boyce’s and Heskett’s Motions for
Summary Judgment. On September 7, 2006, Torchik timely filed his Notice of Appeal with the
Fourth Appellate District Court. .Toréhik originally appealed both the trial cowrt’s deci\siéns as to
Boyce and Heskett. However, Torchik withdrew his appeal regarding Boyce and focused his
appeal on the decision relating to Heskett only.

On February 1, 2008, the Fourth District Court of Appeals issued its Dectsion and
Judgment Entry overruling Torchik’s appeal, allirming the decision of the trial court granting
Heskett’s Motion for Summary Judgment.

On March 17, 2008, Torchik timely filed his Memorandum in Support of Jurisdiction in
the Supreme Court of Chio. On June 18, 2008, this Court issued an Entry accepting Torchik’s
appeal and issued an Order for the transmittal of the record from the Court of Appeals of Ross
County.

Torchik submits his Merit Brief in accordance with the Rules of Practice of the Supreme

Court of Ohio.



STATEMENT OF FACTS

In March 2000, Boyce contracted with Heskett to build a home on his property located at
213 Sulpher Springs Road, Chillicothe, Ohio. In the fall of 2000, as a part of that contract,
Heskett agreed to construct a deck with stairs to provide access to the deck. The deck was
constructed with treated wood, screws and nails. They were attached to the side of the deck by
screws at the top step. There were no anchors for the steps at the basé of the stairs. There was no
hand railing.

On February 4, 2003, Torchik, while acting in the course and scope of his employment
as a Deputy Sheriff for the Ross County Sheriff’s Department, was dispatched to Boyce’s
property to investigate a burglar alarm. Torchik had been to this property on previous
occasions due to the unexplained tripping of the burglar alarm. While at the premises, Torchik
went to the rear of the house to check the doors.

Torchik walked up the stairs on one end of the deck, checked the back door and
windows. As he went to leave, he stepped on the stairway located at the other end of the deck.
The entire stairway broke loose from the deck and collapsed under him. Since there was no
handrail, Torchik was unable to break his fall and was severely injured.

As aresult of his injuries, Torchik sustained serious and permanent injuries to his knees
and other parts of his body, incurring past and future medical expenses, past and future wage
loss, impaired earning capacity, and other damages recognized under Ohio law. Further,
Torchik suffered physical pain, anxiety, mental distress, loss of enjoyment of life, inability to
perform everyday activities, and physical impairment. These items of general damages are
recognized under Ohio law, however, they are not compensated under Ohio’s Workers’

Compensation system.



The trial court determined that there was a genuine issue of material fact as to whether or
not the steps were negligently designed and constructed. However, the trial court determined
that the contractor, Heskett, did not owe a duty of care to Torchik and Heskett’s Motion

for Summary Judgment was granted.



ARGUMENT

Proposition of Law: The public policy considerations which justify
immunity to private property owners or occupiers for their negligence
when firefighters and police officers enter the property, under
authority of law (The Fireman’s Rule), does not extend to unrelated
negligence of independent contractor’s who create hazards on private

property.

A. Introduction

The issue before this Court is whether or not there is sufficient public policy justification
to extend the Fireman’s Rule beyond its traditional application to property owners and occupiers,
to extend immunity to third party independent contractors who negligently perform work on the
premises and create a hazardous condition on the premises.

The Fireman’s Rule has been described as a special limited duty rule that insulates
property owners or occupiers {rom negligence claims of firefighters or police officers that enter
the property in the performance of their official duty. The rule generally prevents firefighters
and police officers from recovering tort damages from a property owner or occupant for injuries
attributable to the negligence that requires their presence on the scene.

This Court has shifted its analysis in justifying the rule from common law entrant
classifications in defining “duty” to public policy considerations.

Torchik asserts that neither the entrant classifications nor the policy considerations
justify the extension of the Fireman’s Rule to negligent third party independent
contractors. No Ohio case has extended the rule to negligent independent third parties or non-
property owners or occupiers until the instant case.

Torchik is not asking this Court to expand or contract the Fireman;s rule. Torchik is

merely asking this Court not expand the Rule and apply it to its current criteria.



B. The Fireman’s Rule has been traditionally applied to owners or
occupiers of property.

Traditionally, the Fireman's Rule applied exclusively to owners and
occupiers of property. The Fireman’s Rule is a special, limited duty rule that a landowner or
occupier owes a firefighter or police officer that suffers injury while on a property owner’s
premises in a professional capacity. This Court first adopted the Fireman’s Rule in Scheurer v.

Trustees of the Open Bible Church (1963), 175 Ohio St. 163. In Scheurer, a police officer

suffered injuries when he fell into an open excavation pit while investigating a reported break-in
at the premises. This Court in Scheurer held that the police officer could not recover against the
property owner for negligence, stating as follows:

Where a policeman enters upon private premises in the
performance of his official duties under authority of law and is
injured, there is no liability, where the owner of the premises was
not guilty of any willful or wanton misconduct or affirmative act of
negligence; there was no hidden trap or violation of a duty
prescribed by statute or ordinance (for the benefit of the
policeman) concerning the condition of the premises; and the
owner did not know of the policeman’s presence on the premises
and had no opportunity to warn him of the danger.

Id. at paragraph 2 of the syllabus. (Emphasis added.)

This Court re-visited the Fireman’s Rule in Brady v. Consolidated Rail Corp, (1988), 35

Ohio St.3d 161. In Brady, a police officer suffered injuries while pursuing a suspect onto the
railroad’s right-of-way.
Interestingly, in Brady, this Court focused on the fact that the police officer’s injury
occurred in an area that was generally open to the public. This Court held “the following;
The liability of a possessor of land to a public officer or
employee who enters the land in the performance of his public

duty, and suffers harm because of a condition of a part of the
land held open to the public, is the same as the liability.
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Id. at 163.
Therefore, this Court has made a distinction as to that limitation of duty where the land is
held open to the public. The Court in Brady discussed and distinguished Scheurer when
discussing that its holding in Scheurer there was guided by the fact that police officer’s are likely
1o enter premises at unforeseen times and venture into unlikely places typically in emergency
sttuations. This Court addressed the fact that a landowner cannot reasonaﬁly anticipate their
presence, nor prepare the premises for them, and the police officer must take the premises as the
owner himself uses them. Policemen and firemen can come onto the premises at any hour of the
day or night and go to parts of the premises where people normally would not go. This Court
focused on the fact that the presence of firemen and police officers cannot be reasonably
anticipated by the owner since there is no regularity to their appearance.
However, in Brady, this Court did recognize that a premises owner’s duty should extend
to those areas that are held open to the public where the premises owner can anticipate the
presence of the public and prepare for it. The Court stated:
However, where a policeman enters into an area of the
landowner’s property which is held open for the use of the general
public, where it is reasonable for the landowner to expect police
presence and prepare for it, the police officer stands in the same
position as others being an invitee, albeit implied, toward whom
the landowner must exercise ordinary care.

Id. at 163.

This Court’s most recent discussion of the Fireman’s Rule is expressed in Hack v.
Gillespie (1995), 74 Ohio St.3d 362. The syllabus in the Hack decision sets out the
following rule:

An owner or occupier of private property can be liable to a

firefighter or police officer who enters the premises and is
injured in the performance of his or her official job duties if (1)

-6-



the injury was caused by the owner’s or occupier’s willful or
wanton misconduct or affirmative act of negligence; (2) the
injury was a result of a hidden trap on the premises; (3) the injury
was caused by the owner’s or occupier’s violation of a duty
imposed by statue or ordinance enacted for the benefit of fire
fighters, or police officers; or (4) the owner or occupier was
aware of the fire fighter’s or police officer’s presence on the
premises, but failed to warn them of any known, hidden danger
thereon.

Id. at syllabus. (citation omitted.)

In Hack, this Court discussed its divergence from trying to analyze the Fireman’s Rule

solely in the context of duty owed by property owners or occupiers as it relates to the common

law entrant classifications, i.e. licensees or invilees, to a rule that is more properly grounded on

public policy considerations not artificially imputed common law entrant classifications (see

Hack at 365).

In abandoning the premises liability rationale to justify the Fireman’s Rule, this Court

discussed the following several factors that justify the Fireman’s Rule application to property or

occupiers:

Firefighters and police officers can enter the premises of private property
or occupant under authority of law;

Landowners or occupiers can rarely anticipate the presence of safety
officers on the premises, the burden is placed on possessors of property
would be too great if firefighters and police officers were classified, in all
instances, as invitees to whom a duty of reasonable care was owed,;

The tule has been deemed to be justified based on a cost spreading

‘rationale through the Ohio Workers” Compensation system;

Fireman’s Rule is based upon firefighters and police officers assumption
of certain risks that may exist by way of the nature of their chosen
profession;

It would be unfair to impose the ordinary care standard upon a landowner
because firefighters can enter the premises at any fime and cannot be
anticipated.

Therefore, this Court has moved away from the traditional premises owner/entrant
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classification analysis in drawing the lines. However, the public policy considerations

are still focused on the faimess or unfairness to the premises owner or occupier of property.
Said another way, even though this Court in Hack acknowledged that they wanted to move away
from entrant classification in determining liability, all of the public policy considerations focus
on the fairness or unfairness to the premises owner or occupier. Nothing in the discussion of
public policy considerations would even logically extend to a negligent third party independent
contractor who created a hazardous condition on the property, as in this case.

For example, when trying to apply the public policy considerations to this case, it is clear
that they do not support extending the Fireman’s Rule to non-property owners or occupiers. In
the instant case, looking at the development of the Fireman’s Rule in Ohio, Heskett was hired by
Boyce to construct a deck at the rear of the premises. That deck included two sets of steps which
allegedly were only attached to the deck by the very top set of stairs and were not adequately
grounded, nor did the steps have a railing. The independent contractor’s duty of care relates to
the foreseeable use of the steps that he is building. The contractor’s duty is to construct a set of
steps fit for that purpose. It is reasonably foreseeable that Torchik or anyone else would be
using the steps to gain access to the deck. That duty was fixed at the time that the steps were
constructed. Torchik’s purpose for using the steps has nothing to do with the fact that he
is a police officer or a fireman. The contractor, Heskett, would owe the same duty to a
neighbor, the milk man, postman, firefighter or police officer that used the steps to gain access to
the deck in a reasonably foreseeable way. There is no public policy justification for insulating
the independent contractor from foreseeable risks of harm due to his negligence simply because
Torchik was using the steps in his capacity as a police officer to check the door as compared to
~ aneighbor who would use the same steps to enter the premises.

If we now go back through each of the public policy considerations this Court discussed

in Hack to justify the Rule, none of them logically apply to the negligent third party contractor in
-8-



a way that was intended by the Court.

For example, the fact that Torchik entered the property and used the steps for
authority of law really does not change the duty of care in constructing sturdy steps, as it is
foreseeable that a police officer or any other pedestrian would use the steps in the same way that
Torchik did.

Under the second consideration, Heskett does not have to anticipate the presence of
Torchik using the steps, as he would have to anticipate not when Torchik would use the
steps, but the fact that Torchik or anyone would use the steps for purposes of gaining
access to the deck, Therefore, the timing does not affect the duty that Heskett would owe to
a user of the property.

The third justification is a little bit more complex and will be discussed separatcly, in an
argument below, but the cost spreading rationale through Ohio’s Workers® Compensation laws
also does not readily apply. Suffice it to say here, that since 1995, when this Court last discussed
the concept of cost sharing benefits of Ohio’s Workers’ Compensation system, the Ohio
legislature has granted the Bureau the entitlement to pursue its right of subrogation against
negligent third parties for money that it has paid. If anything, the public policy considerations
regarding subrogation have reversed this public policy consideration.

The next rationale regarding assumption of the risk also does not fit the context of the
negligent third party contractor because the same concepts of assumption of the risk, specifically
foreseeability of injury, also applied to Heskett's foreseeability as it relates to his duty of
care in constructing steps adequate for their foreseeable use.

Said more plainly, to the extent that the law should impose upon Torchik the obligation
to foresee risk of harm, it must also impose the same rule of foreseeability upon Heskett to
foresee risk of harm. Actually, Torchik was confronted with looking at a set of steps that

would appear to be relatively new. He would have had no reason to believe that these steps were
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not sturdy. Rather, the fact the steps were recently constructed would have given him a feeling
of confidence that they were new and in good condition. Torchik will address more thoroughly
below the assumption of the risk argument. |

Lastly, relating to the fact that Torchik may enter the property any time, day or night, and
that it is difficult to anticipate his arrival, this point would have no rational application to a
negligent third party contractor who created a hazardous condition on the property years earlier
due to his negligently desipned and constructéd steps. No public policy considerations support
the lower court’s extension of the Fireman’s Rule to a negligent third party contractor.

All of the justifications discussed by this Court and other courts for the Rule focused on
the fact that property owners could be put at an unfair disadvantage by policemen and firemen
responding to emergencies that the property owner could neither anticipate nor prepare for. The
premises owner did not have a choice in whether or not they would allow police and fireman to
enter the property. Those first responders were going to come onto the property under an
operation of their official duties and the courts have established the Fireman’s Rule to not punish
a property owner who could not protect himself from liability. That is the essence of the Rule,
which does not fit with the negligent third paﬂ:y contractor who, under the standard of care, must
construct his steps in such a way that they meet the demands of their foreseeable use. Those
duties are fixed at the time of completion of the steps.

Unless a policeman or fireman would use those steps in a fashion that was not
foreseeable, meaning that they were doing something that would not ordinarily be expected of
the set of steps, then there should be no excuse or intervening act to insulate the negligent third
party contractor from liability.

While it is true that this Court can try to justify the extension of the Fireman’s Rule, say
by concepts of cost sharing administrative remedies or assumption of the risk, there is no

justification for extending the rule based upon fairness or unfairness to the negligent third party
-10-



contractor. If this Court chooses to focus its attention on the equities relating to the negligent
third party independent contractor, there is no justification for insulating someone on their own
negligence, particularly if the involved conduct is foreseeable.

This Court concluded at the end of its public policy analysis a four part test to be applied
to owners and occupiers to determine whether the Fireman’s Rule would apply. Applying the
test to a negligent third party independent contractor clearly does not make sense with the court’s
test,

(1)  The injury was caused by the owner’s or occupier’s willful or wanton misconduct
or affirmative act of negligence.

In this case we are not dealing with an owner or occupier. However, Torchik would
argue that in this context a third party contractor could never be in a position to act affirmatively,
willfully, or wantonly towards a firefighter, so it is a test without a meaning.

) Injury resulting from a hidden trap.

The nature of the stairs looked secure and relatively new. It did not appear to be
dangerous. 1t was a trap to the extent it gave a false sense of security of being sturdy.

(3) Injury caused by the property owner’s or occupier’s violation of a duty imposed
by statute enacted for the benefit of firefighters or police,

Torchik could find no such duty or ordinance that would apply to a third part contractor,
such that it would make the Rule meaningful. Building codes and construction standards are for
the protection of the public in general.

(4) The owner or occupier was aware of the firefighter’s or police officer’s presence
on the premises but failed to warn them of any known dangers.

The test could never apply to a third party contractor and is nonsensical in its application.
Torchik opposed the rationale of the courts below for attempting to apply this test. It clearly

proves that this part of the test has no application to third party contractors.
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contractor. If this Court chooses to focus its attention on the equities relating to the negligent
third party independent contractor, there is no justification for insulating someone on their own
negligence, particularly if the involved conduct is foreseeable.

This Court concluded at the end of its public policy analysis a four part test to be applied
to owners and occupiers to determine whether the Fireman’s Rule would apply. Applying the
test to a negligent third party independent contractor clearly does not make sense with the court’s
test.

(1) The injury was caused by the owner’s or occupier’s willful or wanton misconduct
or affirmative act of negligence.

In this case we are not dealing with an owner or occupier. However, Torchik would
argue that in this context a third party coniractor could never be in a position to act affirmatively,
willfully, or wantonly towards a firefighter, so it is a test without a meaning.

(2} Injury resulting from a hidden trap.

The nature of the stairs looked secure and relatively new. It did not appear to be
dangerous. It was a trap to the extent it gave a false scnse of security of being sturdy.

(3)  Injury caused by the property owner’s or occupier’s violation of a duty imposed
by statute enacted for the benefit of firefighters or police.

Torchik could find no such duty or ordinance that would apply to a third part contractor,
such that it would make the Rule meaningful. Building codes and construction standards are for
the protection of the public in general.

4 The owner or occupier was aware of the firefighter’s or police officer’s presence
on the premises but failed to warn them of any known dangers.

The test could never apply to a third party contractor and is nonsensical in its application.
Torchik opposed the rational of the courts below for attempting to apply this test. It clearly

proves that this part of the test has no application to third party contractors.
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C. There is no public policy justification for extending the Fireman’s Rule to
negligent third party confractors.

As stated above, when this Court fries to implement public policy considerations for
justification of the Rule to negligent third party independent contractors, those public policy
justifications do not fit circumstances that apply to third party contractors.

The facts in Hack are similar to the instant case but demonstrate why the Fireman’s Rule
should not apply to independent contractors. In Hack, a firefighter suffered injuries when he
responded to a fire and leaned over an improperly secured railing on the porch that collapsed and
caused him to fall to the ground. The firefighter asked the Supreme Court to “overrule Scheurer
and hold that a landowner owes a duty of reasonable care, in all instances, to fire fighters who
enter upon the private premises in the exercise of their official duties.” Hack at 365. The fire

fighter in Hack alternatively requested the Court to limit Scheurer “so that a fire fighter can

recover against a negligént landowner where, as here, the dangerous condition that caused the
injury was in no way associated with the emergency to which the firefighter responded.” Hack at
365. Ultimately, the Court in Hack applied the Fireman’s Rule and insulated the owner of

the property and the occupiers of the property for the defective nature of the railing. However,
the factual foundation of Hack is different from the instant case. First, in Hack the claims were
brought against the premises owner’s or occupiers. The negligent third party contractor who
constructed the railing was not a party to the case and the issue was not extending the Rule to
that contractor.

Additionally, in Hack the property owner testified that he had not been aware of the
condition of the railing and that he had not installed it. That is significant because if the
property owner had not installed the railing then he would not have owed a duty of care to those
using the railing, if it was anchored incorrectly and he if did not discover it was anchored

incorrectly, the ownerfoccupier could not have warned others of its defective

<12-



condition.

In the instant case, Heskett did construct the steps, he was aware of how it was installed
and whether or not it would have been adequate for its foreseeable use, Further, in Hack the
occupiers of the premises also claimed that they did not install the railing and they were unaware
of the defective condition of the railing. Therefore, clearly the facts of Hack are distinguished
from the instant case because of Heskett’s knowledge here of the construction of the steps at the
time they were constructed.

There is no public policy consideration that would support extending the Fireman’s Rule
to the negligent third party contractor.

D. The “open to the public” exception in Brady is applicable.

In Brady, this Court discussed the “open to the public” exception to the Fireman’s Rule,
where the court would impose the same duty of care to property owners and occupiers if the
injury occurred on that portion of the property that was typically open to the public. In fact,
policy considerations suggest that since Torchik’s injury in the inslant case occurred on private
property that would normally be held open to the public, liability should attach.

Even though this is private property steps and stairways leading from the street {o the
front door of a home or back door in this instance, it is part of the property that is open to the
public. It can be argued that people put doors and steps leading to the doors such that they would
invite the public to enter the premises in that particular location. As referenced above, in Brady,
supra, this Court found that when a police officer enters upon privately owned land in the
performance of his official duties and suffers harm due to a condition on part of the land held
open to the public, he is an invitee in the same manner as other private citizens lawfully using
such land.

Torchik asserts that the analysis in this case is similar to the analysis in Brady. Since

steps leading up to the deck and doorway would be held open to the public, even though it is on
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private property, it is reasonably foreseeable and anticipated that people would use the steps fo
come onto the property. Just like Heskett should foresee that people would come onto the
premises by way of using the steps, Heskett should be held to that degree of care relating to the
foreseability of people using the steps.

In Brady, this Court stated:

We find no persuasive reason to hold defendant railroad company
to a lesser standard of care with respect to police officers than that
which they owe to the general public. Therefore, we must remand
this cause for further proceedings consistent with our
determination that since Officer Brady was injured within the
railroad right-of-way, he was an implied invitee.

Id. at 164.

Torchik acknowledges that we are not analyzing this case as an invitee or a
licensee, the concept that the duty of care is the same whether or not the person entering
the property is the public in general or police officer as relevant. The steps and deck
area are held open to the public. This is the foreseeable way to gain access to the
property. There is no public policy justification for insulating a negligent third party
contractor to a lesser standard of care with respect to the police officer than that which
they would owe to the general public. That aspect of Brady is on all fours with the
instant case.

E. Ohio’s statutory compensation schemes no longer justify the application of
the Fireman’s Rule.

This Court in Hack discussed one of the justifications for the Rule was that Ohio has
statutory compensation schemes which hamper the admittedly harsh reality of public servants
being injured in the line of duty. Hack at 367. The Appellate Court in this case addressed that

aspect of this Court’s decision without any discussion. The Appellate Court stated as follows:
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We believe that in the case sub judice, appellant’s injuries are
better compensated through the workers’ compensation system,
rather than through a civil action against an independent

contractor (Appellate Decision at p. 12).

Unfortunately, there is no discussion from the Appellate Court as to why it would be
better to compensate Torchik through the Workers” Compensation system rather than the civil
action system. Certainly, Torchik has not been fully compensated through the Workers’
Compensation system because he is not entitled to collect all of his damages. He is unable to
recover for his physical pain, anxiety, mental distress, loss of enjoyment of life, inability o
perform ordinary activities and physical impairment. Therefore, Torchik has not made a full
recovery and he is without a remedy.

1t is also important to note that the Hack decision was determined in 1995. Since then,
public policy considerations relating to the use of Workers’ Compensation benefits have greatly
changed. Ohio’s Workers’ Compensation system has gone through a series of stresses and
strains in which it has struggled to remain viable. The Workers’ Compensation system has made
a dramatic shift in attempting to punish wrongdoers for their negligent conduct by the Ohio
Legislature enacting Senate Bill 227. The 124™ General Assembly enacted S.B. 227, which
modified Revised Code Sections 4121, 4123, 4127, and 4131, by enacting a statutory right of
subrogation against third parties. This law came inlo effect in April 2003. The bill gave the
Bureau of Workers® Compensation an entitlement to recover benefits paid that are recoverable
from negligent third parties. Specifically, Section 4123.931(H), provides that the statuiory
subrogee may institute and pursue legal proceedings against third parties either by itself or in

conjunction with the claimant.

Therefore, when taking into account the public policy consideration surrounding



subrogation, those considerations favor imposing liability upon the negligent third party
contractor making the wrongdoer responsible for his negligent conduct.

This Court should not extend the immunity provided by the Fireman’s Rule to Heskett
because this is inconsistent with the Bureau’s subrogation provisions which permit them to
pursue negligent third parties for injury.

In the instant case, Torchik asserts that it is the better public policy to reserve the
application of Workers’ Compensation benefits for those instances where injurics are either
caused by the employer or are caused due to true Fireman’s Rule to insulate negligent third party
contractors without just cause and burden the Workers’ Compensation system unnecessarily.

In Hack, the Court discussed the concept of spreading that risk among all Ohioans who
benefit from the emergency services. Torchik asserts that it is unfair that diligent and
upstanding businesses should have to indemnify negligent independent contractors.

Torchik asserts that this should be a fault-based system and costs be allocated to the negligent
wrongdoers rather than the public at large. That is the only system which will foster safety for
all Ohioans.

F. Torchik did not assume risk of injury and assumption of the risk does not
justify extending the Fireman’s Rule to negligent third party independent
contractors.

The last concept discussed in Hack relates to a rationalization of the rule that firefighters
and police officers assume risks by the very nature of their chosen profession. The Court has
recognized that risks encountered are not always directly connected with arresting criminals
or fighting fires. Such responders are trained to expect the unexpected, as is the nature of their

business. While assumption of the risk is a fair question, it does not justify or excuse the

negligence of Heskett. Nothing about assumption of the risk justifies the negligence of a
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negligent party who could foreseeably anticipate those risks and avoid them in the first place.
When putting the analysis of the foreseeability of risk at the forefront, imposing a duty upon
Heskett and balancing it against the assumption of risk of a firefighter who must anticipate
and expect the unexpected, the scales of justice tip heavily in favor of imposing that
responsibility upon the independent contractor who is profiting from his work being performed
and has a duty to perform that duty consistent with foreseeable risks to others. While at the same
time, the firefighter is not per se profiting from his work activities, but is “doing the work™ for
the benefit of the public. It would seem that this would justify balancing the issue of
foresceability by imposing the duty upon Heskett, the independent contractor, in preventing the
harm in the first place rather than on the fireman in trying to discover it and avoid it.

As to the assumption of the risk, sccondary or implied assumption of the risk is when the

Plaintiff consents to or acquiesces an appreciated, known, or obvious risk to the Plaintiff’s

safety. See Wever v. Hicks (1967), 11 Ohio St.2d 230, paragraph one of the syllabus. Secondary
or implied assumption of the risk exists when a Plaintiff, who fully understands the risk of harm
to himself, nevertheless voluntarily chooses to subject himself to the harm under circumstances
that manifest his willingness to accept the risk. See Benjamin v. Deffet Rentals (1981), 66 Ohio
St.2d 86, 89. In implied assumption of the risk cases, the Defendant owes the Plaintiff a duty,
but because the Plaintiff knew of the danger involved and acquiesced to it, the Plaintiff’s claim
may be barred under comparative negligence principles.

In the instant case, Torchik, Appellant did not knowingly assume the risk of injury of
ascending a negligently constructed stairway. There is no evidence in the record that Torchik
was aware of any danger of ascending or descending the steps and in light of it acquiesced to it.

In fact, the opposite occurred. Torchik observed a set of steps and a deck that were relatively
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new in construction and did not give any warning or indication that they were

about to give way. There is no evidence that Torchik voluntarily assumed any risk. Torchik only
voluntarily assumed the task of using the steps. Therefore, at least as to the facts of the instant
case, assumption of the risk is a public policy consideration does not apply to extend the
Fireman’s Rule to a negligent third party independent contractor for defectively designing steps.

G. There is no public pelicy justification for expanding the Fireman’s Rule.

The lower courts acknowledged that no Ohio case has extended the Fireman’s Rule
beyond the application of a premises owner or occupier. In cssence, the lower courts determined
that since there was no case law prohibiting it, they would apply it. As Torchik has asserted
above, there is no public policy justification for extending the Rule to non-premises owners/third
party contractors. It is also clear that rﬁany other states who have adopted the Fireman’s Rule
had done so in a very limited fashion. The remainder has abolished the common law rule either
by law or statute.

Most jurisdictions have moved toward a trend of restricting or eliminating the Fireman’s
Rule. The Supreme Court of Jowa refused to expand the rule to contractors. Rennenger v.
Pacesetter Co., (1997), 558 N.W.2d 419. In Rennenger, a firefighter sued a contractor involved
in the renovation of an apartment building for injuries sustained when he fell from an unguarded
and un-railed deck area of a building while fighting a fire. The District Court of Poke County
granted summary judgment for the contractor on the basis of the Fireman’s Rule. The Court of
Appeals reversed and the contractor appealed. In reversing the trial court and affirming the

Appellate Court, the Supreme Court of lowa held that a contractor was not protected by the
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Fireman’s Rule since the alleged negligent acts of the contractor that resulted in the firefighter’s
injuries were independent from the act which created the emergency to which the firefighter had
responded. Towa’s approach, like other jurisdictions, demonstrates that courts are not rushing to
provide immunity unless there is reasonable justification to do so.

In Gray v. Russell (1993), 853 S.W.2d 928, the Supreme Court of Missouri found that a

police officer who was injured when he fell down stairs of a loading dock while checking locks
of a business premises was not barred from bringing a personal injury suit against the owners.
The Court held that the officer’s claim against the owners for alleged negligence in failing to
adequately maintain the steps at the loading dock fell outside the scope of the Fireman’s Rule
because the officer was injured during routine building check and not while responding to an
emergency.

In Donochue v. San Francisco Housing Authority (1993), 16 Cal. App. 4™ 658, the Court

of Appeals of the First District, Division 2, California Court of Appeals, found that a firefighter’s
personal injury action against a building owner was not barred by the Fireman’s Rule when he
alleged that he slipped and fell on wet slick stairs during an unannounced fire safety inspection
of the building, because the firefighter’s injuries were not caused by an act of negligence which
prompted his presence in the building.

Torchik recognizes that there are legitimate underpinnings to the Fireman’s Rule. The
Court should analyze closely those policy considerations that justify the necessity of immunity
for negligence. Many other jurisdictions refuse to grant immunity but those jurisdictions that do
are rather narrow in their application.

This is a case of first impression for Ohio, the crossroad of determining whether or not
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we are going to further expose our first responders to unknown and unanticipated risks. Being a
police officer or firefighter is risky business. We expect a lot out of our first responders to do
things that the general public is glad that they do not have to. It would seem logical that we
would iry to do our best té limit that unknown risk to those circumstances where they must be
exposed to that risk rather than in the instant case where there is no policy justification for
exposing them to that risk.

This Court should adopt the position that they will hold the line on expansion of the
Fireman’s Rule. Torchik urges this Court to follow other jurisdictions that either hold the line
or retract the scope of the Fireman’s Rule, acknowledging that we ask enough of the first

responders and do not need to pile on.

CONCLUSION

The lower court’s decision to extend the Fireman’s Rule to negligent independent
contractors, without precedent, is unfounded. Appellant Ricky M. Torchik asserts there 1s no
justification through public policy considerations to expand immunity to Appellee Daniel
Heskett when Heskett had all the tools of foreseeability available to him at the time that he
completed his work. Torchik, on the other hand, could not anticipate the negligence of Heskett
or the negligent condition of the stairway. Heskett certainly could foresee that Torchik and
others like him would be using the steps and should have constructed them accordingly.

Public policy considerations have changed with regard to imposing those costs of injury
to the Workers” Compensation system. With the introduction of subrogation provisions in the
Workers’ Compcnsatioh statute, as well as statutory provisions allowing direct suits against third

parties, this Court should reject efforts to impose additional burdens upon the Worker’s
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Compensation system that cut off their rights of subrogation. For the foregeing reasons,

Torchik respectfully requests this Court reverse the appellate court and remand this matter back

to the trial court for trial on the merits.
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This is an appeal from a Ross County Common Pleas Court
summary judgment in favor of Daniel Heskett, defendant below and
appellee herein, and Jeffrey M.J. Boyce.!

Ricky M. Torchik, plaintiff below and appellant herein,

assigns the following error for review:

1 Appellant initially appealed the trial court’s decision as
it relates to Boyce, the landowner, but subsequently withdrew the
assignment of error. Boyce then filed a motion requesting that
we dismiss him from the appeal. We grant Boyce’s motion to
dismiss and consider this appeal only as it relates to Heskett.
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“THE TRIAL COURT ERRED TO THE PREJUDICE OF
THE PLAINTIFF-APPELLANT WHEN IT GRANTED
DEFENDANT-APPELLEE DANIEL HESKETT'S MOTION
FOR SUMMARY JUDGMENT BY APPLYING THE
‘FIREMAN’ S RULE’ BEYOWD THE SCOPE OF THE
PROPERTY OWNERS AND APPLYING THE RULE TO
INDEPENDENYT CONTRACTORS.”

In February 2003, appellant, a Ross County Sheriff‘s Deputy,
visited Boyce’s property to investigate a burglar alarm. While
on the property, he suffered injuries when fhe steps of a wooden
deck collapsed. Appellee, a building contractor, constructed the
house, the deck, and the steps. Appellant subsequently filed a
complaint against Boyce and appellee and alleged that they weré
negligent.

Both Boyce and appellee requested summary judgment and
“asserted that the “firemaﬁ’s fule" barred appellant’s claims.
The trial court agreed and granted both Boyce and appellee
summary Jjudgment. The court recognized that no Ohio court had
expanded the rule to apply Lo non-property owners, such as an
independent contractor who performed work upon the premises, but
reasoned that “it would scem anoﬁalous to apply the fireman’s
rule only to the owner or occupier of property and thus restrict
the owner or occupier’s liability while the contractor’s
lliability would be governed by traditional concepts of
negligence, thus requiring a determination as to whether the
officer is a licensee or invitee.” This appeal followed.

In his sole assignment of error, appellant asserts that the

trial court erred by granting summary judgment in appellee’s

favor. Specifically, he asserts that the trial court.imprOPerly
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concluded that the fireman’s rule applies to negligence claims
against independent contractors. Appellant argues that the rule
applies only in the context of a premises liability claim against
the owner or occupier of the property, not against an independent
contractor who performed work upon the property.
A
SUMMARY JUDGMENT STANDARD
Appellate courts conduct a de novo review of a2 trial court

summary Jjudgment decisions. See, e.g., Grafton v. Ohio Edison

Co. (1996}, 77 Ohio St.3d 102, 105, 671 N.E.2d 241. Accordingly,
appellate courts must independently review the record to
determine whether summary judgment is appropriate and need not

defer to the trial court's decision. Brown v. Scioto Ctv. Bd. of

Commrs. (1993), 87 Chio App.3d 704, 711, ©22 N.E.2d 1153;

Morehead v. Conley (1991), 75 OChio App.3d 409, 411-412, 599

N.E.2d 786. Thus, to determine whether a trial court properly
granted summary judgment, an appellate court must review the
Civ.R. 56 standard as well as the applicable law. Civ.R. 56(C)
provides:

Summary Jjudgment shall be rendered forthwith if the
pleadings, depeositions, answers to interrogatories,
written admissions, affidavits, transcripts of evidence
in the pending case, and written stipulations of fact,
if any, timely filed in the action, show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law. ©No evidence or stipulation may be considered
except as stated in this rule. A summary judgment
shall not be rendered unless it appears from the
evidence or stipulation, and only from the evidence or
stipulation, that reascnable minds can come to but-one
conclusion and that conclusion is adverse fo the party
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against whom the motion for summary judgment is made,
that party being entitled to have the evidence or
stipulation construed most strongly in the party's
favor.
Thus, a trial court may not grant summary judgment unless the
evidentiary materials demonstrate that: (1) no genuine issue as
to any material fact remains to be litigated; (2) after the
evidence is construed most strongly in the nonmoving party's
favor, reasconable minds can come to but one conclusion and that

conclusion is adverse to the nonmoving party; and (3) the moving

party is entitled to judgment as a matter of law. Vahila v. Hall

(1997), 77 Ohio St.3d 421, 429-30, 674 N.E.2d 11e64.
B
NEGLIGENCE ACTION
A negligence action requires a plaintiff to establish that:
{1} the defendant owed the plaintiff a duty of care; (2) the
defendant breached the duty of care; and (3) as a direct and
proximate result of the defendant's breach, the plaintiff

suffered injury. See, e.g., Texler v. D.0. Summpers Cleaners

(1998), 81 Ohio St.3d 677, 680, 693 N.E.2d 217; Jeffers v. Olexo

(1989}, 43 Ohio St.3d 140, 142, 539 N.E.2d 614; Menifee v. Ohio

Welding Products, Inc. (1984), 15 Ohio St.3d 75, 472 N.E.2d 707.
If a defendant points to evidence to illustrate that the
plaintiff will be unable to prove anyrone of the foregoing
elements and if the plaintiff fails to respond as Civ.R. 56
provides, the defendant is entitled to judgment as a matter of

law. See Feichtner v. Cleveland (1994), 95 Ohio App.3d 388,
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394, 642 N.E.2d 657; Keister v. Park Centre lLanes (1981), 3 Ohio

App.3d 19, 443 N.E.2d 532.

In this case, the central dispute is the duty, if any, that
appellee, an independent contractor, owed to appellant, a police
officer. Appellee élaims that the fireman’'s rule sets forth the
applicable duty. Appellant counters that the rule does not
apply to his claim against appellee, a non-landowner or non-
occupier, and because the rule does not apply, ordinary
negligence principles define appellee’s duty.

C
THE FIREMAN'S RULE

The fireman’s rule is a special, limited duty rule that a
landowner or occupier owes a firefighter or police officer who
suffers injury while on a property owner’s premises in a
professional capacity. The rule provides: “An owner or occupier
of private property can be liable to a fire fighter or police
officer who enters premises and is injured in the performance of
his or her official job duties if (1) the injury was caused by
the owner's or occupier's willful or wanton misconduct or
affirmative act of negligence; (2) the injury was a result of a
hidden trap on the premises; (3} the injury was causéd by the
owner's or occupier's violation of a duty imposed by statute or
ordinance enacted for the benefit of fire fighters or police
officers; or {(4) the owner or occupier was aware of the fire
fighter's presence on the premises, but failed to warn [him] of

any known, hidden danger thereon. (Scheurer v. Trugtees of Open
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Bible Church ([1963], 175 Ohio St. 163, 23 Ohio Op.2d 453, 192
N.E.2d 38, paragraph two of the syllabus, followed.)” Hack v.
Gillespie (1996), 74 Ohio St.3d 362, 658 N.E.2d 1046, syllabus.

The Ohio Supreme Court first adopted the fireman’s rule in

Scheurer v. Trustees of Open Bible Church (1963), 175 Ohio St.
163, 23 0.0.2d 453, 192 N.E.2d 38. In.that case, a police
officer suffered injuries when he fell into an open excavation
pit while investigating a reported break-in at the premises. The
court held that the police officer could nol recover against the
property owner for negligence and stated: “A policeman entering
upon privately owned premises in the performance of his official
duty without an express or implied invitation enters ﬁnder
authority of law and is a licensee. Where a policeman enters
upon private premises in the performence of his official duties
under authority of law and is injured, there is no liability,
where the owner of the premises was not guilty of any willful or
wanton misconduét or affirmative act of negligence; there was no
hidden trap or violation of a duty prescribed by statute or
ordinance {for the benefit of the policeman) concerning the
condition of the premises; and the owner did not know of the
policeman's presence on the premises and had no opportunity to
warn him of the danger.” Id. at paragraphs one and two of the
syllabus.

In Brady v. Consolidated Rail Coxp. (1988), 35 Ohio St.3d
161, 519 N.E.2d 387, the court re-visited the fireman’s rule. In

Brady, a police officer suffered injuries while pursuing a
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suspect. The officer fell and hit his knee on a piece of loose
rail laying on railroad tracks as he exited the police cruiser to
chase the suspect. He subsequently filed a complaint against the
railroad company.

On appeal, the Ohio Supreme Court considered “whether a
police officer injured in the performénce of ﬁis duties on é
railroad right-of-way is a licensee or invitee with respect to.
the railroad.” Id. at 16Z2. The court held “that the liability
of a landowner to a police officer who enters the land in the
performance of his official duty, and suffers harm due to a
condition of a part of the land held open to the public, is the

same as the liability of the owner to an invite.” Id. at 163.

Thus, unlike Séheurer, Brady involved a part of land held open to
the public. The Brady court explained the rationale for its
holding in Scheurer: “In holding the policeman to be a mere
licensee, this court was guided by the fact that police officers
* * * are likely to enter premises at unforeseeable times and
venture into unlikely places, typically in emergency situations.
Thus, the landowner cannot reasonably anticipate their presence
nor prepare the premises for them, and the peolice officer must
take the premises as the owner himself uses them. ‘Policemen and
firemen come on the premises at any hour of the day or night and
usually because of an emergency, and they go to parts of the
premises where people ordinarily would not go. Their presence
cannot reasonably be anticipated by the owner, since there is no

regularity as to their appearance and in most instances their
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appearance is highly improbable.’” 1Id. at 163, quoting Scheurer,
175 Ohio St. at 1I71. “However, where a policeman enters into an
area of the landowner’s property which is held open for the use
of the general public, where it is reasonable for the landowner
to expect police presence and prepare for it, the police officer
stands in the same position as othéfs being an invitee,-albeit
‘implied, toward whom the landowner must exercise ordinary care.”
Id. at 163. The court noted that Colorado, Illinois, Nebraska,
New Jersey, and New York adopted a similar exception to the
fireman’s rule, and that the Restatement adopts this view: ™' The
liability of a possessor of land to a public officer or employee
who enters the land in the performance of his public duty, and
suffers harm because of a condition of a part of the land held
open to the public, is the same as the liability to an invitee.’”
Id., quoting Section 345(2).

The court gave its most recent pronouncement ol the
fireman’s rule in Hack. In Hack, a firefighter suffered injuries
when he responded to a fire and leaned over an improperly-secured
railing on the porch that collapsed and caused him to fall to the
ground. The firefighter asked the supreme court to “overrule
Scheurer and hold that a landowner owes a duty of reasonable
care, in all instances, to fire fighters who enter upon the
private premises in the exercise of their official duties.” Id.
at 365. The firefighﬁer alternatively requested the court to.r
limit Scheurer “soc that a fire fighter can recover against a

negligent landowner where, as here, the dangerous condition that
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caused the injury was in no way associated with the emergency to
which the fire fighter responded.” 1Id. at 365. The court stated
that these arguments “miss the fundamental purposé upon which the
holding in Scheurer is based.” 1Id. The court conceded that it
had previously “determined that the duty of care owed by a
landowner to a fire fighter {or police officer) stems from
common-law entrant classifications, i.e., licensees or invitees.
However, Ohio’s Fireman’s Rule is more properly grounded on
policy considerations, not artificially imputed common-law
entrant classifications. Indeed, persons such as fire fighters
or police officers who enter land pursuant to a legal privilege
or in the performance of their public duty do not fit neatly, if
ever, into common-—-law entrant classifications.” Td. at 365-366
{footnotes omitted).

The Ohio Supreme Court thus abandoned a premises liability
rationale to justify the fireman’s rule and instead used various
policy rationales to explain the rule:

“First, fire fighters and police officers can

enter the premises of a private property owner or

occupant under authority of law. Hence, fire fighters

and police officers can be distinguished from ordinary

invitees. Second, because a landowner or occupier can

rarely anticipate the presence of safety officers on

the premises, the burdens placed on possessors of

property would be too great if fire fighters and police

officers were classified, in all instances, as invitees

to whom a duty of reasonable care was owed. Third, the

rule has been deemed to be justified based on a cost-

spreading rationale through Chio's workers'

compensation laws. In this regard, this court has

recognized that all citizens share the benefits

provided by fire fighters and police officers and,

therefore, citizens should also share the burden if a
fire fighter or police officer is injured on the job.”
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Hack, 74 Ohio St.3d at 367 (citations omitted).

Hack further stated that the rationale behind the fireman’s
rule is based upon firefighters’ and police officers’ assumption
of certain risks that exist “by the very nature of their chosen
profession.” Id. The court also recognized that “(t]he risks
encountered are not always directly connected with arresting

r”

criminals or fighting fires,” explaining: “Members of our safety
forces are trained to expect the unexpected. Such is the nature
of their business. The risks they enccunter are of various
types. A fire fighter, fighting a fire, might be attacked by the
family dog. He or she might slip on an object in the middle of a
vard or on a living room floor. An unguarded excavation may lie
on the other side of a closed doorway, or the fire fighter might
be required to climb upon a roof not realizing that it has been
weakened by a fire in the attic. Fortunately, Ohio h-as statutory
compensation schemes which can temper the admittedly harsh
reality if one of our public servants is injured in the line of
duty.” Id. at 367. Thus, under Hack the risk encountered need
not be one directly associated with the firefighter’s or police
officer’s response to the situation.

The court also noted that it would be unfair to impose the
ordinary standard of care applicable to a landowner-invitee
" situation because “fire fighters can enter a homeowner's or
occupier's premises at any time, day or night.” Id. Unlike an

invitee whom the landowner expects and for whom the landowner can
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prepare the premises, the landowner cannot anticipate an
emergency responder’s presence on the property and thus has no
time to énsure the premises are safe for a firefighter or police
officer responding to an emergency. As the court explained,
firefighters and police officers “respond to emergencies, and
emergencies are virtually impossible té predicf. Thef entéf
locations where entry could not be reasonably anticipated, and
fire fighters often enter premises when the owner or occupier is
not present.” 1Id. at 3e8. The court found that abrogating the
fireman’'s rule would impose “too great a burden” on landowners
and occupiers. TId. at 368.

In the case at bar, we agree with the trial court’s
conclusion that an independent contractor who performed work upon
private property may invoke the fireman’s rule to bar an injured
public safety officer’s negligence claim. Although Ohio courts
‘traditionally have applied the rule in the landowner context,
nothing in the cases suggests that the rule is limited to the
landowner context. Here, the homeowner had complete control of
the premises and the appellee was not actively involved in any
construction projects. Furthermore, as the Hack court observed,
police officers and firefighters are trained to expect the
unexpected and to encounter potentially perilous situations,
irrespective of whether a landowner or a third party created the

situation that ultimately caused the police officer’s or
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firefighter’s injury.! We believe that in the case sub judice,
appellant’s injuries are better compensated through the workers’
compensation system, rather than through a civil action against
an independent contractor. We, however, wélcome further review
and scrutlny of this rule and its appllcatlon as we belleve, in
light of Hack, that any modification should originate with the
Ohio Supreme Court.

Accordingly, based upon the foregoing reasons, we overrule
appellant’s assignment of error and affirm the trial court’s
Jjudgment .

JUDGMENT AFFIRMED.

I We note that the fireman’s rule exists in the majority of
other jurisdictions, but it has many variations. See, e.g.,
Levandoski v, Cone (Conn.2004), 267 Conn. 651, 841 A.2d 208;

Flowers v. Rock Creek Terrace Ltd. Partnership (Md.1987), 308 Md.
432, 520 A,.2d 361: Pottebaum v. Hinds (Iowa 1984), 347 N.W.2d

643; Kreski v. Modern Wholesale Elec. Supply Co, (Mich.1987), 429
Mich. 347, 415 N.W.2d 178. : o
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JUDGMENT ENTRY

Tt is ordered that the judgment be affirmed and thatr
appellee recover of appellant the costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Ross County Common Pleas Court to carry this
judgment into execution.

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, J.: Concurs in Judgment Only
Kline, J.: Dissents

.Re{Ff’B. Abi?! N

Presiding Jugge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a

final judgment entry and the time period for further appeal
commences from the date of filing with the clerk.

Appx. 16
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IN THE COMMON PLEAS COUXY
ROSS COUNTY, OMIO FILED
' WINAD
RICKY TORCHIK, ET AL, Nt 14 2004
o THE g o
PLATHTIFFS, CASE NO. edwifR¥EOkTY
vs ngg;siuu,Ano,zgrag

JEFFREY BOYCE, ET AL,
DEFENDANTE.
* ~ * * *

This cauge ceme on for conciderskion of the motion of
defendant. Daniel Heskert (hexeinafter fleskett}) for summary
judgment . The court has considerad the motion of Hesketl,
plaintitf Ricky Tonchik’s (hereinafter Torchik] response, the reply
of Heskett, And che materials attached to the varicus motions apd
responses as well as the depositions of Daniel Heskett and Jeffrey
Rayce.

in order to succeed on a motion for summary judgment, movanc
mual 9how:

{1) There i no genuine igeue as to any matexial fact;

{2} The m;;ing party ia entirled td judgment as a matter of
law;

{31 Heagonable minds can come to but one conulueion, and that

renclurion is adverse to the non-moving party, ip whose favor cthe

evidence is to be nost strongly construed, Harleess v. wWillig pay

Warchousing Co., %4 Ohlo St. 24 64, 66; Temple v. Wean United,

iInc., S0 Ohie St. 2d 31v, 327.

Appx. 17
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The parby moving for summaxry judgment bears the initial burden
of informing the trial court of the busis For its motion and
identifying those portions of the record that demonstrate the
ubsdnce of a genuine lssue of material fact. The moving party may
not make a conalusory assertion that the nom-moving party has no
svidence to prove hie case. The moving party must specifically
point ta zome evidence which demonetxates that the non-woving party
canmob support its claima. Yf the moving party satisfiss its
requirement, the burden shifts to che non-meving parety to set forth
specific "tacks demonstrating char there i6 a genuine issue of
material facy for trial., Yanila vs Hall, 77 Ohioc St. 3d 421, 929;
Dreshexr va Burk, 75 Ohioc St. 34 280; Merrity wve ¥entop Townghip
Doard of Trustees, 125 Chic App. 34 533, 536,

ndditionally, Ohio Civil Bule 56{C) provides in part as
foliows:

- .. {S}wamary judgment shall be rendered Eorthwith if the

plesdings, depositions, apewexa Lo interrogatories,

written admissgivns, affidaviks, tranecripets of evidence

in the pending case and written stipulavions of facr, if

any, timely filed in the action show that therc is na

genuine isoue AS Lo any naterial fact and tnat the woving

party is entitled to judgment ad a matter of law. No
evidence or stipulation may be considered excepr as
etated in this rule.

In the case at bar, many of the facts are not contested.
YTorchik was a deputy with the Ross County Sheriff’s Lepartment and
had served with the Sheriff’s Department for over ten years when
the incident occurred. ©n Feoruary 4, 2003, Torchik was op duty

when he was dispatched to property owned by one Jeffrcy M.J. Boyce

ay 211 Sulphur Spring Road, Chillicothe, Ohie. Torchik went vo the

Appx. 18
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property for the purpose of checking a bome burglar ularm that had

sounded. Toxchik had beep to the property five or six times
praviously. Torchik checked doors and wipdows apd then when he
Look his [irst step off the woed deck of the houge on the propercy,
the steps collapsed undar him. Torchik apserts that as a result,
his left knae was ipjured. There ig no evidence that the property
owner or Hegketh were aware of Torchlk’s presencs.

Tha evidence {ndicates that Jaffrey Boyca purchased the land
and built a heouse on it with comstruction beginning in Macch of
2000 and completed in October of 2008. Heskect ﬁuilc the house,
the deck, and the stepe. Mz. Boyce's depositieon Lestimuny
iadicaces rhat he wac not aware of any problems with the steps aad
had no kiowledgo of any problemd with the steps prior to February
4, 2003, {Boyce depositionm, pages 9-10). Boyee doee recall steps
were migsing st one time. Mr. Boyce put them back in place and
fastencd them to the deck with screws {Boyce deponition. page 11).
The steps in guestion were built without handrails. The basechoard
of the deck was not attached to the ground so that it raised and
ipwered with the ground &5 it froze and thawed (Heekett deposition,
page 10} . Heskett further testified chat the gteps were built "co
the state code* {Heskett deposition, page 10}. 'The staixs ware
cormectedt to the deck by ocrews at the top step {(Heskotl
deposition, pagss B-9).

Dhio law provides that A contractor may be liable to those who

may foreseeably be injured by a structure when work ig negligently

done. Gee Jackgon ws City of Frpanklin, 51 Ohie App. 34 51, 53;.

Appx. 19
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Fink ve J-WII Homee, Inc,, 2006-Ohin-3083, unreported Case No. Ch

2205-01~21 {Court of Appeals for Butler County 2006)}. Were it the

sole issue in this case, the court would derermine thst Chere was

a gepuine igmuve a3 to mutexial facts concerning negligence on the
part of Hepkett and would overrule the motion of Heskert. However,
Heskett asgerts this case should be governed by the fireman’a rule,
dealt with moet recently by the Ohio Bupreme Court in the case of
Hagk vs Gillespig, 74 Ohio St. 34 362,

The Hack court spacifically sgtated that in orderx tor a
homeowner or occtpiey of private property to be held liable to a
tirefighter or police officer who enters the premises and is
injured in the performanca of official duties, {1} that either the
injury wag caused by the owner’'s or occupier’'s willful or wankon
misconduct ox mffirmative ack of neglige‘nce;" (2} the injury was a
result Oof a hidden tirap on the premises; (3) the injury was cansed
by the owner or occupier's viclatiom of a duty iwmposed by statuce

or ordnance enacted for the benefiv of firefighters and police

officers; or {4} rthe ownar ofr occupler was aware of the.

firefighters or police officers presence on the premises but fajiled
tu warn them of any knowa hidden dahger Cthereon. ‘The oCcourt
believes that thesa requirements are in the digjunctive so that if
any one applies, the hommowner or occupler cap be liable to an
injured police officer.

while Lthe court has been unable Eo find any authorigy
extending the fireman’'s rule to 2 contractor as oppoccd bty an owner

pr ogeupier ot properky, it would eeem snomslous to apply the

1
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fireman's rule only Co the owner or oteupier of property and thus
reatrict the owner or dccupier’s liabllity while the conkractor’s
liability would be governed by traditional concepts of negligence,
thus requiring a determination as to whelther the officer is 8
licenses or invitee.

the Ohio Supremc Couxt in Hack poted the fact that
Firefighters ang policemen d¢ not readily fall jnto the
classification of licensee or jnvitee and this provides the
rationale For the fireman's rule, Thug, the Cowrrc believeE it
appropriate to apply the fireman’s rele when a police officer
sgmerts & claim for an injury againgt a cootractor when thag
policeman or firefighter, while on duty and prepent on private
property, is injured by a etructure ailegedly negligently built by
that contractor on the propsrly.

In applying che Hack test to plaintiff‘s claim against
Hegkett, the court must firat determine whether Torchik’s injury
waz caused by Heskett's willful or wanton misconduet or aftirmative
act of neyligence. The court can find ao dachority for the
proposition that any of the alleged acte of Hegkett constitute
willful or wanton misconduct. - The next dguestiop is what is an
affirmntive act of negligence. The court has conpidexrcd the case

of Smyczek we_ Hovan, 2002-Chion-2281, uoareported Case Na. BOLB0

{Court of Appeals for Cuyahoga Counbty - 2002} elted by Heskert., In
Smyczek, the court considered what constituted an affirmative act,
ot negligence. The Smyzcek court reviewed two unreported cases,

Evang vs Xispaok, unreported Case No. 9% CR 102, (Court of Appeals

Appx. 21
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for Licking County - 1996} and Spitler vs Salect Tool and Dye Co.,
unreported Case No. CA-12791 (Court of Appeale tor Moatgomery
County 19292). Both these cases also lnvulved application of the

fireman’s ruie. In both Evans and Spitler, the Smygzek courl noted

that the facts expresaly reflected defendants knew that Cthe
olficers were on bhe premises. The court noted that in those both
ocnsen, defendants engaged in some affirmative act whieh created an
issue of fackt. In Evans, officers responded ta a reported
burglary, The defendant in Bvang velled 'run’, causing the
officers to chase suspects they helicved to be escaping outb the
pack door. In Spitler, the court found that a defendant's failure
to reasonably answer investigator's direct questions could
constitute an atfirmabive act of negligeace. In the Smyczek case,
an officer was iavescigating a reported burglary al premiesea owned
by the defendant. There wap approximately /4" to 1* of snow on
the yround. Smyczek slipped on the premices allegedly due to the
uneven nature of the pidewdlk. The Smyczek court, based on a lack
of any evidence that defendant wat aware that the partiocn of the
gidewalk where Smyciek fell was in poor condition and also due to
the fack that defendant was not on the premises when Smyczek
slipped, held che defendant could not be liable to Smyczek upder
the fixst prong of the Fireman’s rule.

T the caen ac bar, there ig no evidence chat Heskett was on
the premipes when officer Torchik was injured. Further, no
evidence ehows Heskett was aware of Torchik*s presence on the

premises, Therefors, the court finds that ap a matter of law and

| Appx. 22
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no atfirmative ast of negligence on HeskeCt's part nor any wi)lful
or wanton misconduct.

With regards to the axgument that plaintiff's injury was a
result of a hiddes trap on tha premises, there ie no evidence from
which the court could conclude that Heskett was aware of » problem.
Obviously Lhe lack of handrailu. was apparent for all to see and
could nob be hidden. The court further notes that no evidence hae
been offered by plaintiff that the conatruction of the steps, other
than lack of handrails, was in violation of any code reguirements
or was negligent in any other way.

There is no evidence that Torchik’s injury was caused by any
violation of a duty imposed on Heskett by stabule or ordnance for
the benefit of firefightors and police offlcers or that Heakett was
aware of the firefighter’s or officer's presence on the premises,
and Failed to wﬁrn him of any known or hidden danger.

For these reagons and considering the standards of Dresher vg

Burton supra, plaintiff<s claims agajinst Heskett must be dismigsed.

It is therefore the order of the court the motion For Sumary

Judgmens of Heskatt is granted and the claims of plaintiffs againat
him are dismissed. (437455 (‘["“"‘Ar/f’
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Rennenger v. Pacesctter Co.
lowa, 1997,

Supreme Court of lowa.

John | RENNENGER, Individually and as Next
Friend of Rhonda C. Rennenger, Heather M.
Rennenger, and Renada N. Rennenger, and Sandra
K. Rennenger, His Wife, Appellants,

V.

PACESETTER COMPANY a/k/a Pacesetter Com-
pany, Inc., Appellee.

MNo. 95-1162.

Jan. 22, 1997.

Firelighter sued conlractor involved in renovation
of apartment building for injuries sustained when

he fell frem unguarded and unrailed deck area of

building while fighting fire. The District Court,
Polk County, Michael J. Streit, ., granted summary
judgment for contractor on basis of firefighter's
rufe. The Court of Appeals reversed, and contractor
appealed. The Supreme Court, - -+ 1., held
that contractor was not protected by frefighter's
rule since alleged negligent acts of contractor that
resulted in firefighter's njuries were independent
from act which created emergency to which fire-
fighter had responded.

Decision of Court of Appeals affirmed, and district
court judgment reversed and remanded,

Wesl Headnotes
1. Negligence 272 €570

7 Negligence _

1PIXYT Deflenses and Mitigating Circumstances
72k 350 Assumption of Risk

272L3790 k. Professional Rescuers;

“Firefighter's Rule”, *ioer Chrod L

{Formerly 272k32(2.18))
Firefighter's rule prohibits firefighters and police
officers from recovering damages when their claim

Page |

is based on same conduct or act that initially cre-
ated need for person's presence in his or her official
capacity.

Negligence 272 €==1205(7)

7. . Negligence
“Iwv Premises Liability
“1:: Liabilities Relating to Construc-
tion, Demelition and Repair
£4% Liabilities of Particular Persons
Other Thap Qwners
=700y Contractors
v ko In General. 5w

(Formerty 272k32(2.18))

Contractor involved in renovation of apartment
building was not protected by firefighter's rule in
ncgligence suit brought by firefighter who was in-
jured when he fell from unguarded and unrailed
deck area that was under construction while fight-
ing fire in apartmend building; contracter's alleged
negligence in failing to make construction site reas-
onably safe, and [ailing to install temporary railings
or barriers, and in failing to provide adequate warn-
ing were independent from act which created emer-
gency (¢ which firefighter had responded.

20 e b e and . " i+ of Patter-
son, Lorentzen, Duffield, Tlmmons Irish, Becker &
Ordway, L.L..P, Des anc*; for appe!lants

Sl e s baniny gnd miveibed s + of Brad-
shaw, Fowlcr, Prcctor & Fairgrave, P.C., Des
Moines, for appellee.

gy

Considered by 1o 4, G, an
Doa g e aT T 7,, mpEip 5\:: F!.ﬂd A o

G2k, Justice,

ln [984 we adopted the fireman's rule
fhercinafter referred to as the firefighter's rule] and
held that a dram shop operator was protected by the
rule in a suit brought by two police officers seeking
damages for injuries they sustained when an intox-

© 2008 Thomson/West, No Claim to Orig. U.S. Govi. Works.
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icated patron assaulted them while they were at-
tempting to quell a disturbance at a tavern. .

T TR T e TP e

We recognized that courts have generally extended
the firefighter's rule to police officers and have held
the rule is applicable fo afl causes of action. -

Since our adoption of the rule in 1984, we
considered the application of the rule in two ap-
peals. Both appeals involved police OFFCC| dram
Shop actions.

Here, we must decide if a contractor involved
it the renovation of a four-story apartment building
is protecied by the fuefighter's rule in 4 negligence
suit brought by a [wefighter who was injured while
fighting a firc in the apartment building. Under the
circumstances of this case, we conclude the fire-
fighter's rule does not apply. The decision of the
court of appeals is affirmed; the district court judg-
ment is reversed and the suit is remanded for trial.

1. Background Facts and Froceedings.

John I. Rennenger was a firefighter for the City
of Des Moines who was seriously injured in the
course of his employment when he fell from a deck
arca on the fourth flear level Lo the deck arca on
the third fAoor of an apartment building owned by
Sherman Hill Association, Inc. The apartment
building was under repair and construction by Pace-
setter Company {Pacesetter) at the time.

Joln Rennenger, individually and as mext
friend for his three children, and Sandra K.
Remnenger, his spouse {collectively referred to as
Rennenger), brought a negligence suit against Pace-
setter for personal injuries and loss of consortium,
The petition afleged John was injured at the apart-
ment building when he fell from an unguarded and
unraited fourth floor landing that was under con-
struction by Pacesetter.

Pacesetter filed an answer and alleged, as an

Page 2

affirmative defense, reliance upon the firefighter's
rule. After conducting discavery, Pacesstter filed a
motion for summary judgment-urging that the fire-
fighter's rule barred plaintiff's recovery and entitled
Pacesetter to summary judgment as a matter of faw.
Rennenger filed a resistance to the motion urging
the rule did not apply.

The district courl granted the motion for sum-
mary judgment and dismissed Rennenger's action.
The court concluded Rennenger received his injur-
ies while performing official dutics relating to the
hazardous situation. The court found “firefighters
and police officers may not recover for injuries
suffered as a direct result of the duties they were
caltled upon to perform.”

Rennenger timely appealed the court's judg-
med. We iransferred the appeal to the Towa Court
of  Appeals. ioen Foiooe Bodnil It held
Rennenger's claims were an exccptlon *421 to the
firefighter's rule because the claims were based on a
third-party's negligent conduct. The appellate court
cited Potteboum in stating the scope of the rule. In
Pottebaum, we relied upon (he languape of the
California Supremc Court, which stated “the
{tirefighter's rule] does not prohibit a firefighter
from recovering damages when the act which res-
ults in his mjury is independent from the act which
created the Lmergency to w[nch the [frefghte]} re-
sp(}nd(,d T e BT T (quotmg

: < The ap-
pellatc court reverscd the district court's judgment
and remanded for trial. We granred Pdccseitcrs ap-
plication for further review. foe o i wnp o 8

Summary judgment is appropriate only when
no genuine issue of material fact exists and the
moving party is entitled to a judpgment as a matter
of daw. fowwa ) Levo ¥ 737{ey The scope of the
firefighter's rule is a legal question subject to sum-
mary determinalion.

1. Firefighter's Rule.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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“In Pottebaum, we adopted a limited fire-
fighter's rule. < -.fefoe o AT 7w N adl
lowa, the firefighter's rule prohibits firefighters and
police officers from recovering damages when their
claim is based on the same conduct or act that ini-
tially created the need for the person's presence in
his or her official capacity. Id See genemﬁy
Richard C. Tinney, Annatalion, el oo Ceis

; Larcy D. Scheafer, Annota-
fion, ’

Althgugh other jurisdictions adopted the tule in
the context of the duties owed by a landlord or oc-
cupier (o individuals entering on the premises, or
upon reliance of the assumption of risk doctrine to
bar recovery, we adOpted the rule fm poilcy reas-
ons. . o . We con-
cluded

it offends public policy to say that a citizen in-
vites privale liability merely because he happens fo
create a neced for those public services. Citizens
should be encouraged and not in any way discour-
aged from relying on those public employees who
have been specially trained and paid to deal with
these hazards. Additionally, a citizen does not have
the right to exclude public safely officers from
emergency situations or to control their aclions
once they have been alerted to an emergency and
arrive on the scene. Indeed, a citizen may have a
legal duty to sumumon a public safety officer in
some mstances and to say e may, in the course of
discharging that duty, risk tort liability to officers
who are spccia]!j/ trained and hired to cope with
these hazards, strikes us as inconsistent and unfair,
Finally, although we are aware of the widespread
existence of liability insurance, we believe these
risks are more effectively and fairly spread by
passing them onto the public through the govern-
ment entities that employ firefighters and police of-
ficers.

Page 3

fd. at 645-46 {citation omitted). In Chapman,
we found no new policy reasons to abandon our po-

smon supportmg the fircfighter's rule. ( roprseee
: G T

o defining the scope of the firefighter's rule in
lowa, we stated:

This is not to say that firemen or police officers
are barred from recovery in all instances in which
they are injured by negligent acts. The relevant in-
quiry is whether the negligently created risk which
resulted in the fireman's or policeman’s injury was
the very reason for his presence on the scene in his
professional capacity. It the answer is yes, then re-
covery is barred; if no, recovery may be had.

As these cases point out, although policemen
are bared from recovery against the person whose
negligence created the need for their presence, they
are not barred from recovery for negligent or inten-
tional acts of misconduct by a third parly. Nor
would they be barred from recovery if the individu-
al responsible for their presence engaged in sub-
sequent acts *422 of negligence or misconduct ance
the officer was on the scene.

wEO vy e (emphasis ad-
ded). Wc hc,ld the hre["ghters ru]e applies fo a
dram shop action where the dram shop violation is
the act whicl created the necd for the officer's pres-
ence.

Iy recognition of the limited scope of the lowa
rule, we refused to apply the rule when an intoxic-
ated driver'’s car collided with a squad car that was
responding to a request for assistance in a high
speed chage. .7 410 NS ', Although
the police officer was pcrformmg law enforcement
activities, we observed “the main act that created
the meed for Gail's presence was the highspeed
chase and not the indirect dram shop violation.” /d.
Clearly, the scope of the lowa rule is narrow.

Although the Michigan court also adopted the
firefighter's rule on public pelicy grounds, the
seope of its rule is broader. See &vesti v. ifoders

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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. In adoption of the
firefighter's rule, the Michigan court stated:

Thus, as a matler of public policy, we hold that
fircfighters or police officers may not recover for
injuries occasioned by the neglipence which caused
their presence on the premises in their professional
capacities. This includes Infuries arising from the
normiel, inherent, and foresecable risks of the
chasen profession.

- (emphasis added). The
court summarized:[tthe scope of the rule adopted
today includes ncgligence in causing the incident
requiring a safety officer's presence and those risks
inherent in fulfitlling the potice or fire fighting du-
ties.... The frefighter's rule only insulates a defend-
ant frem lability for injuries arising aut of the n-
herent dangers of the profession.

id {emphasis added). Consequently, in
Michigan the firefighter's rule prevents recovery for
iwo types of injury, (1) those derived froum the neg-
ligence causing the safety officer's presence, and
(2) those stemming from the normal risks of the
safety officer's profession.

In contrast, the Wisconsin court adopted a very
limited frefighter's rule. In Wisconsin, a firefighter
may not recover from the landowner or occupier

~ whe pegligently starts a fire or negllgent!y fa:ls to
cmall its qpread . ;
(app]ication of public policy consideration prevents
a firefighter from recovery against property or oc-
cupier whose only negligence is in starting a fire or
failing to Cui'tail its Sprcad); see alsa i ;
(court refused 10 expand thc ﬁrc-
ﬁghtcrs rule to cover manufacturers whose defect-
ive product starts or contributes to a fire)..

Th R R s e {0 e, thc court applmd
the same “relevant inquiry” we expressed in Potte-

Likewise, in !,

Page 4

baum when determining if the rule should apply.
The Georgia court refused (o apply the rule where
the firefighter was injured not by reason of the fire
but when he fell into an open excavation while try-
ing to get to the fire. /d. We believe the limited fire-
fighter's rule as applied to firefighters in Wisconsin
and Georgia expresses the limited scope of the fire-
fighter's ule adopied in lowa,

1. Application of Firefighier's Rule.

Rennenger alfeged he was injured when he
fell from the unrailed and unguarded landing on the
fourth level of the apartment building while he was
scarching for occupants and ventilating the apart-
ment building. The building was being remodeled
and repaired by Pacesetter. Rennenger claims that
Pacesetter was negligent in failing (o make the con-
struction site reasonably safe, in [ailing to comply
wilh state and federal safety standards, in failing to
install temporary railings or barriers, and in failing
to provide adequate warning. Rennenger makes no
claim that Pacesetter negligently caused the fire or
contributed to tts spread. Apparently the fire was a
result of arson. Although Rennenger's injuries may
have arisen from the normal, inherent, and foresee-
able risks of a firefighter, our firefighter's*423 rule
is lomited to those injurics artsing from the acts that
created the need for the firefighter's presence.
Ciearly, the alleged negligent acts that resulted in
Rennenger's injuries are independent from the act
which created the emergency (o which he and the
fire department had responded.

We affirm the court of appeals decision; we re-
verse the district court judgment and remand for tri-
al.

DECISION OF COURT OF APPEALS AF-
FIRMED; DISTRICT COURT JUDGMENT
REVERSED AND REMANDED,

lowa,1997.
Rennenger v. Pacesetter Co.
558 N.W2d 4i{9

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Gray v. Russell
Me.,1993.

Supreme Court of Missouri,En Banec.
Roy G. GRAY and Martha Gray, Appeliants,
V.
Kenneth RUSSELL and Helen Russell, d/b/a Rus-
sell's Varicty Store, Respondents.
No. 75449.

May 23, 1993.

Police officer, who was injured in fall down stairs
of loading dock while checking kocks at business
premises, brought personal injury suit against owa-
ers. Owners were granted summary judgment by
the Circuil Court, Henry County, )

-, 1., and officer appealed. Appeal was trans-
ferred from the Couwrt of Appeals. The Supreme
Court, -, J, held that officei’s claim against
owners for alleged neglipence in failing to ad
equately maintain steps from loading dock fell out-
side scope of “fireman's rule.”

Reversed and remanded.

West Headnotes
Negligence 272 €= 1040(3)

Negligence
Premises Liability
Standard of Care
¢ Status of Bntrant
o7 Licensees
Ttk ke Care Required in
Genepal. &0 T a0
(Farmeriy 272k32(2.2))

Negligence 272 €-21085
-7 Negligence

209 1 Premises Liability
Breach of Duty

Page i

ANtk In General, S e T
{Formerty 272k52)

Posscssor of land is tiable for bodily harm caused
to licensees by nonobvious danger or artificial con-
ditian on land if possessar knows of condition, real-
1zes it poscs unreasonable risk of harm, and fails to
either remedy condilion or warn licensees of risk;
law no longer holds safety of gratuitous licensecs in
discegard.

Negligence 272 €= 1060

MNegligence
Premises Liability
- Standard of Care
- == k. Police, Firefighters and Oth-
er Public Servants. - s
(Formerly 272k32(2.18))
Buty owed to public safety ofTicers is not automai-
ically defined in terms of duty to licensees; status
of person entering land of another is fact dependent
determination, and, once person's presence becomes
known, hig or her status as invitce, licensee, or tres-
passer largely disappears, and uniform duty of reas-
onable care is owed i each instance.

Negligence 272 €570

Negligence

- Defenses and Mitigating Circumstances

¥ - ' Assumption of Risk
“tut ko Professional Rescuers;

“Firetighter's Rule™. w1 o0 sy 7

{Formerly 272k32(2.18))

“Firefighter's rule” {alsc known as “fireman's

rule”} applies only in emergencics.

Negligence 272 €=>1315

27T Negligence
LA Premises Lisbility
LAV Defenses and Mitigating Cir-
cumstances
TR0 Assumption of Risk
27251315 k. Professional Rescuers;
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“Firefighter's Rule”.
(Formerly 272k32(2.18))

Police officer's claim against owners for alleged
negligence in failing to adequately maintain steps
from loading dock, which collapsed, causing mul-
liple injury to officer while he was checking door
locks on closed business in scope of his employ-
ment, fell outside scope of “fireman's rule” be-
cause officer was injured during routine building
check and not while responding to emergency.

" Negligence 272 €403

Negligence
© 7 Proximate Cause
o= ke Vulnerable and Endangered Per-
sons; Rescues and Emergencies.
(Formerly 272k56(1.17))
“Rescue doctrine” embodies policy choice by
courts to deem rescue attempts to be foreseeable for
purpase of tort recovery because “danger invites
rescue’; dactring ensures that issuc of proximate
cause will not hinder injured rescuer's attempt to re-
cover from original wwortfeasor, and thus, same neg-
ligence which imperils victim is also proximate
negligence as (o nonwanton rescuer.

o Negligence 272 €2570

" Negligence

"t Defenses and Mitigating Circumstances

U Assumption of Risk

) Tt ko Professional Rescuers;

“Furefighter's Rule™. w0
{(Formerly 272k74)

Benefits of “rescue doctrine” are wathheld from
public safety officers who are injured in line of
duty while performing rescue, on grounds of public
potlicy; such “professional rescuers”™ cannol recover
for injuries attributable to negligence that required
their assislance, beeause their position specifically
requires them to confront these hazards on behalf of
public; because of their exceptional responsibilities,
when firefighters and police officers are injured in
performance of their duties, cost of their injury
should be borne by public as a whole, through

Page 2

waorkers' compensation laws and provision of insus-
ance benefits and special disability pensions.

Negligence 272 €570

Negligence
- T Defenses and Mitigating Circwmstances
> Assumption of Risk

Tl ke Professional Rescuers;

“Firefighter's Rule”. fico 7 e
(Formerly 272k32(2.18))

“Tirefighter's rule,” which prolibits firefighter from
recovering against person whose ordinary negli-
gence created emergency, extends 1o police of-
ficers.

Negligence 272 €2570

Negligence
Defenses and Mitigating Circumstances
Assumption of Risk
o k. Professional Rescuers;
“Firefighter's Rule™. " ton: 7 0re
(Formerly 272k32(2.18))

Negligence 272 €£-21315

Negligence
" Premises Liatlify
S ENE Y Delenses and Mitigating Cir-
cumstances
- Assumption of Risk
TENO NS ke Professional Rescuers;
“Fuefighters Rule™ o0 0
{Formerly 272k32(2.18))
Where routine inspection is being carried oul, fire-
fighter or police officer can choose not to proceed
if apparcnt risks present unreasonable danger, and
in such circumstances, public policy does net re-
quire exceptional rles of law such as rescue doc-
trine in firefighter's rule, and relative duties and li-
abilities of patlies can then be addressed by
whatever traditional rules are applicable, including
preinises liability,

i'rl Negligence 272 €570
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"7 Negligence
© -7 Defenses and Mitigating Circumstances
- Assumption of Risk
k. Professtonal Rescuers;
“Firefighter's Rule™.
(Formerly 272k32(2.18))
“Fircfighter's rule” is narrow cxception to rescue
doctrine, justified by public's need for immediate
and courageous action by public safety officers n
emergency situations.

*929 , Sedalia, for appellants.
R . 2+, Kansas

City, for respondents.

leffrey P. Ray, Kansas City, for amicus curiae

MODL.

P. Kevin Blackwell, Independence, for amicus curi-

ae MATA.

oo Judge.

In this case we revisil the “fuefighter's rule,”
which, under certain circumstances, precludes tort
recovery by public safety offtcers who are injured
in the line of duty. Because the firefighter's rule is
an exeeption o the rescue doctnine, it does not bar
an action for injuries suffered by a police officer
while performing routine duties in a nonemergency
situation when those injurics arc caused by a
tandowner's ordinary negligence. We reverse the
judgment in favor of respondents and remand.

On review of a defendant’s metion for sum-
mary judgment, this Court views the record in the
Light most favorable to the plaintiff, according to
plaintiff all reasonabie inferences that may be
drawn from the evidence. Summnary judgment is ap-
propriate only if the pleadings, depositions, answers
to interrogatories, and admissions on file, together
with the affidavits filed in connection with the mo-
tion, demonstrate that there is no genuine issue as
to any material fact and that the movant is entitled
to judgment as a matter of law, Rule 74.04(c).

The facts are not in dispute. Appetlant Roy

Page 3

Gray was a police officer employed by the City of
Windsor, Missouri. His duties included checking
the buiidings in the city's business district pursuant
to department procedures. (n the evening of
September 30, 1988, Gray performed a routine in-
spection of the building owned by respondents,
After checking the loading dack behind the build-
ing, he started to descend the woodcn steps at the
dock's west end. The stairs collapsed and he was
badly hurt, At no time pertinent to the suit are facts
alteged (hat would constitute an emergency or res-
cue situation.

Appellants Roy Gray and his wife sucd re-
spandents for negligence and loss of consertium,
alleging that the stairs were nol reasonably safe,
that respondents knew or should have known of this
condition, and thal their failure to properly maintain
the stalrs led to Roy Gray's injuries. Respondents’
mation for summary judgment was granted on the
grounds that the {ircfighter's rule bars this suit.

1.

The firefighter's rule has been discussed in a
number of decisions by this Court. ks initial ap-
pearance was in the companion cases of *

Tres

and 7 :
1. These decisions involved an incident in
which a firefighter and a volunteer firefighter, re-
speclively, fell through a third-floor porch while
battling a blaze. The owner of the building did not
warnt the firefighters that the porch was unsafc al-
though*93¢ he had knowledge of the danger and an
opportunity to warn them.

- v-o- analyzed the awner's duty fo the fire-
fighters 1n the context of the traditional rules of
premises liability. The Court decided that firefight-
ers have the same status as licensees, even though
they do not need the possessor's permission in order
10 enter the property. "%% a7 i 14 % This
classification was fatal to the suit, as the Count
noted that “a possessor owes no duty to licensees as
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(o maintenance”. - - Consequently, the own-
er was absolved of liability for his failure to warn
the firefighters to leave the porch after he knew of
their presence there. extended

the “rule 10 the volunteer firefighter,

On their face, and oo ap-
pear dispositive of appellants' cause of action. But
the : definition of a possessor's duly to fi-
censces was discarded in -

There, the Couit

“concluded that the exisling law is outmaded and

should be changed.” In its place, the

Court adopted the rulc set forth in Restatement,

Law af Torts, Firse § 342 (1934). That section holds

a possessol of land liable for bodity harm causcd to

licensecs by a nonobviaus natural or artificial con-

dition on the {and, it the possessor knows of the

condition, realizes it poses an unreasonable risk of

 harm, and fails to either remedy the condition or
Accordingly, the law
no longer holds the safety of gratuitous licensees in

warn licensees of the risk.

disregard.

The Court rejected the more expans-
ive form of the rule set oul in the 1965 Re-
statement, which only requires the pos-
sessor of land to have “reason to know of
the condition”. - .. - - This
version was advocated in Judge Slorck-
man's concurring opinion. . .

- 1t should be noted that, under present
law, the duty owed to public safety officers
is not automatically defined in terms of the
duty to licensees. The status of a person
entering the land of another is a fact-
dependent determination. See .

SR D _ - In addi-
tion, once a person's presence becomes
known, his or her status as an invitee, i-
censee, or trespasser largely disappears,
and a uniform duty of reasonable care is
owed in each instance. v & - ixbie oo

Page 4

Subsequent opinions of this Court have dealt
with the firefighter's ru[e from a more genera[ per~

BT BTN

speclive. In

Bees e the Court dlscussed
the rule's dcve[opmenr and notcd arguments ad-
vanced by other courls as support for its continued
viability, such as assumption of the risk and public
policy considerations. . The Court de-

clined the plaintiff's invitation to abandon the rule,

but no statement of the rule itself appears
in the opinien. The rule was restated, however, in

PR

i, as follows:

Not being a traditional premises liab-
tlity case, 247 correctly cites o
and ¥ - as authority with regard only
1o the rccogmtlou of the Fxcf’ghtcrs rule in
Missouri law. KRR

The rule provides that a fireman brought in
contact with an cmergency situation solely by reas-
on of s status as a fireman who is injured while
performing  fireman's  duties may not recover
against the person whose ordinary negligence cre-
ated the cmergency.

A careful reading of this statement
shows why the conclusion that appellants' petition
is barred by the rule is crroncous. Quite simply, thc
firefighter's rule applies only in emergencies. '
Thus, appellants' claims fall owiside the scope of
the rule because Roy Gray was injured during a
rouline building check and not while responding to
any emergency. The reason for this particular limit-
ation is that the firefighier's rulc originated as an
exception fo the “rescue doctrine,” as nofed in

w20

DI Ida

“4. The wording of the rule suggests oth-

. er situations that fall outside its scope,
such as injuries caused by wanton or reck—
less acts, and intentional torts. See .4

w3 N ay A2
PN L I LIS
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- discusses the policy considerations
behind the development of the rescue doctrine as a
“legal shorthand™ for *931 proximate cause, and of
the fivefighter's rule as an exception thereto, most
of which need not be repeated here. Essentially, the
rescue doctrine embodies a policy choice by courts
to decm rescue atlempts 1o be foresecable for pur-
poses of tort recovery because, in Cardoza's mem-
orable phrase, “Danger invites rescue.”
citing
. The
doctrine ensures that the issue of proximate cause
will not hinder an injured rescuer's attewipt to re-
cover from the original tortfeasor. Thus, “the same
negligence which imperils a victim is also proxim-
atc negligence as to the nonwanton rescuer.”

The benefits of lhe rescue doctrine,
however, are withhicld from public safely officers
who are injured it the line of duly while performing
a rescue, again on grounds of public po[icy.'
Such “professional rescuers” cannol recover for in-
juries altributable o the negligence that required
then assistance, because their position specifically
requires them Lo confront these hazards on behalf of
the public. As stated in

Although the rule developed in con-
ncction with firefighters, hence its name, it
has been extended to police officers.

exempted ambulance attend-
ants from the firefighter's rule precisely be-
cause their responsibilities dO nof encom-
pass a duty to rescue.

Policemen and firemen have oxceptional re-
sponsibilities. Al the scene of an emergency they
are covered by a panoply of iegal powers and duties
necessary to control the people and place where
rescue is required. They are expecled to act with
darmg and dlspatch to pratect life and property.

: Firefighters and police of-

Page 5

ficers are hired, trained, and compensated to deal
with dangerous situations affecting the public as a
whole. Because of their exceptional responsibilit-
ies, when firefighters and police officers are injured
in the performance of their duties the cost of their
injuries should also be borne by the public as a
whoale, through the workers' compensation laws and
the provision of insurance benefits and special dis-
ability pensions. We have identified this
reasoning as “the most persuasive and most nearly
uneversal rationale for the fireman's rule”, e

Seme courts alsa cite the assumption
of risk rationale, noting that police officers
and firefighters voluntarily assume the
hazards inherent in their IE}S[JLCHVC profes-
sions. :

- Obviously, these considerations do not
apply in nonemergency or nonrescus sifuations.
When, as here, a routine inspection is being carried
out, the firefighter or police officer can choose nat
to proceed if the apparent risks present unreason-
able danger. In such circumstances, public policy
does not require exceptional rules of law such as
the rescue doctrine and the fircfighter's rule. The re-
lative duties and liabilities of the parties can then be
addressed by whatever traditional rules are applic-
able; here, those concerning premises liability, The
firefighter's tule does not exist to discriminate
agamst public safety officers or to make them
second class citizens. Nor doees it exist to insulate
individuals from hiability for ordinary negligence in
ordinary situations. The firefighter's rule is a nar-
row exceplion to the rescue doctrine, justified by
the public's need for immediate and courageous ac-
tion by public safety offtcers in emergency situ-
ations.

In sum, appellants' claims are not barred by the
firefighter's rule because the injuries complained of
were not sustained under circumstances that would
engage Roy Gray's professional duty to rescue or to
respond to an emergency.’  The summary judg-
ment in favor of respondents is reversed,*932 and
the cause is remanded to the trial court.
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" " This is not to impiy that a “separate
and independent acts™ exception, as argued
by appellants, could not be recognized in
an appropriate case. We reserve for anoth-
er day-the question of whether a public
safety officer who is injured during a res-
cuc aftempt because of an act of negli-
gence unrelated to the emergency at hand
may mainlain a causc of action, notwith-
stauding the applicability of the firefight-

ar's rule.
All concur.
Mo., 1993,

Giray v. Russell
8531 5.W.2d 928

END OF DOCUMENT
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-
Donohue v. San Francisco Housing Authority
Cal.App. 1 Dist.,1993.

Court of Appeal, First District, Division 2, Califor-
nia.
Robert DONOHUE, Plantiff and Appellant,
v.
SAN FRANCISCO HOUSING AUTHORITY et
al., Defendants and Respondents.
Neo. A049317.

June 15, 1993, _
Review Denied Sept. 16, 1993,

Fire fighter brought personal injury action against
building owner, alleging that he slipped and fell on
wel, slick stairs during upapnounced fire safety in-
spection of building. The Superier Court, Sar Fran-
cisco County, No. 866133 Ira A. Brown, I, entered
summary judgment for ownecr, and appeal was
taken. The Court of Appeal, 7 Cal. App.4th 1620,
281 Cal.Rptr. 446, affirmed. Fire fighter's petition
for review was granted, 284 CalRptr. 510, §14
P.2d 289.The Supreme Court, 13 Cal.Rptr.2d 849,
840 P.2d 954, remanded case for reconsideration.
On remand, the Court of Appeal, Smith, J, held
that: (1) fire fighter's rule did not bar claim, and (2)
fire fighter's conduct in proceeding (o traverse stairs
was no more than species of contributory negli-
gence to be comsidered by jury in apporiioning
comparative fault.

Reversed.
West Headnotes
[1] Negligence 272 €=257¢

272 Negligence
272X V1 Defenses and Mitigating Circumsiances
272k550 Assumption of Risk
272k570 k. Professional Rescuers;
“Firefighter's Rule”. Most Cited Cases
(Formerly 272k32(2.18}))

Page 1

Under “fire fighter's rule,” person who started fire
is not liable for injury sustained by fire fighter who
is summoned to fight fire since party who negli-
gently started fire has no lega] duty to protect fire
fighter from very.damger that fire fighter is em-
ployed to confront.

12] Negligence 272 €5=570

272 Negligence

272XV1 Defenses and Miligating Circumstances

272k550 Assumption of Risk
272k570 k. Professional Rescuers;

“Firefighter's Rule”. Most Cited Cases

(Formerly 272k105)
For defendant to invoke defense of fire fighter's
rule, negligence musl creale obvious risk and be
cause of fireman's presence.

I3] Negligence 272 €:21315

272 Neglipence
272X VH Premises Liability

2T2XVIKL) Defenses and Mitigating Cir-
cumstances

272k1310 Assumption of Risk

272k1315 k. Professional Rescuers;
“Firefighter's Rule”. Most Cited Cases
{(Formerly 272k32(2.18))

Fire fighter's rule did vot bar personal injury claim
brought by fire fighter who slipped and fell on wet,
slick stairs during unannounced fire safety inspec-
tion of building since fire fighter's injurics were not
caused by act of negligence which prompted his
presence in building; facts that fire fighter was in-
jured while in regular course of his duties and that
hazard was one normally encountered as part of his
Job were not dispositive, negligent conduct at issue
was building owner's falure to instail nonslip ad-
hesive treads on stairs coupled with improper main-
tenance practice of hosing down stairs and neither
of these acts was reason for fire fighter's presence
since fire fighter was not samsmoned to scene to in-
spect slipperiness of stairs, but rather to inspect for
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fire code violations.
[4] Negligence 272 £==1304

272 Negligence
272X VIl Premises Liability
272XVIKL) Defenscs and Mitigating Cir-
cumstances
272k 1301 Effect of Others' Fault
272k1304 k. As Grounds for Appor-
tionment; Comparative Negligence, Most Cited
Cases
(Formerly 272k97)

Negligence 272 €—=1315

372 Negligence
272XV Premises Liability

2T2XVIKL) Detfenses and Mitigating Cir-
cumstances

272k1310 Assumption of Risk

272k1315 k. Professional Rescuers;
“Firefighter's Rule”. Mest Cited Cases
{(Formerly 272k32(2.18)} )

Building owner owed general duty to tenants and
visitors to maintaio ils premises in reasonably safe
condition and owner breached its duly of care by
hosing down stairs prior to fire fighter's unan-
nounced fire safety inspection and by failing to in-
stall skid resistant {reading on stairs and therefore,
fire fighter's conduct in proceeding to fraverse
stairs, despite full appreciation of risk created by
such negligence, was no more than species of con-
tributory negligence to be considered by jury in ap-
portioning comparative faull in fire fighter's per-
sonal injury action.

|5] Judgment 228 €2181(33)

228 Judgment
228V On Motion or Swmmary Proceeding
228k181 Grounds for Summary Judgment
228k181(15) Particufar Cases
228ki81(33) k. Tort Cases in Generl,
Most Cited Cases
Material issue of fact as to whether building ownet

~ Page 2

breached duty of care toward fire fighter in main-
taining property precluded summary judgment for
owner in fire fighter's personal injury action, al-
leging that he slipped and fell on wet, slick stairs
during unannounced fire safety inspection of build-
mng.

**149 *660 Thomas }. Brandi, Mylene L. Re-
uvekamp, Bianco, Brandi & Jones, San Francisco,
for plaintiff and appellant.

McGee, Lafayetie, Willis & Greene, Gary T. Lafay-
efte, Kevin M. Clarke, San Francisco, for defend-
ants and respondents.

SMITH, Associate Justice. .

Roberd Donohue, a San Francisco firefighter,
breught this action for personal injuries after he
slipped and fell on wet, slick stairs during an unpan-
nounced fire safety inspection of a building owned
by the San Francisco Housing Authority (SFHA).
The California Supreme Cowrt remanded this case
for reconsideration in light of Knight v. Jewerr
(1992) 3 Cal4th 296, 11 CalRptr2d 2, 834 P.2d
696(Knight ), after we had affirmed summary judg-
ment in favor of SFHA by applying traditional
commeon law principles regarding assumption of the
risk. Upon reconsideration in light of Knight, we
conclude that assumption of the risk no longer
presents an absolute bar to plaintiff's recovery, but
in this factual sefting constitutes a mcre variant of
the doctrine of contribulory neglipence. We will
therefore reverse the judgment of the lower court.

*661 BACKGROUND

The facts arc basically undisputed. Plaintiff
Robert Donoliue was employed as a firefighter with
the San Francisco fire department from 1955 until
his retirement in March of 1987. On March 26,
1986, in his capacity as battalion chief, plaintiff
conducted a fire safety inspection of a low rise
apartment building owned by SFHA. The building
consists of three floors with a flight of concrete
stairs leading from the third floor to a penthouse
door, which opens out onte the roof.
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Plaintiff noticed that the stairs were wet and,
since he observed two or three men with a hose
leaving the scene, concluded that they had just fin-
ished washing down the stairs. As part of his in-
spection, plaintiff climbed the stairway to see if (he
penthouse door was locked, a condition not permit-
ted by the fire code. Having inspected the building
a pumber of times before, he knew the door had
sometimes been left locked.

Plaintiff was wearing crepe-soled shoes issued
by the fire department and was particularly cautious
in traversing the stairway, knowing that the steps
were wet and having observed puddles and mud. As
he descended the stairs from the penthouse door,
plaintiff slipped and fell on the landing above the
third floor, breaking his arm. After the mjury,
plainti ff did not return to work and went on disabii-
ity retirement.

The concrete steps did not have skid-resistant
treads on them, despite the fact that several years
carfier the SFHA safety conunitiee had recommen-
ded that they be installed. ln accordance with
routine practice, the fire department did nol give
SFHA any advance notice of the inspection, al-
though SFHA had general knowledge that s build-
ings were being inspecled on a quarterly basis.

According to ingury reporis kepl by the fire de-
partiment, plaintiff had multiple slip-and-fall acci-
dents prior to the incident in guestion, although all
of the accidents occurred under firefighting condi-
tions.

Defendant moved for summary judgment based
on the theory that plaintiff's recovery was barred by
cither the firefighter's rule or traditional common
law assumption of the risk. The court granted sum-
mary judgment without specifying which ground
formed the basis of its ruling.

*662 APPEAL

Page 3

The Knight Opinion

In Kright, a three-judge plurality of the state
Supreme Court (with a fourth, Justice Mosk, con-
curring in the result) effectively abolished the pre-
vious judicial categorization**150 of assumption of
the risk into “reasonable” and “unreasonable”
forms for purposes of determining whether the de-
fense is subsumed by comparative negligence as set
forth in Li v. Yellow Cab Co. {1975) 13 Cal.3d 804,
119 Cal.Rptr. 858, 532 P.2d 1226(Li ). After ana-
lyzing Li and the authorities it cites, Knight de-
clared that survival of the doclrine, in any given
fact sitnation, should instcad turn on 1he distinction
between “primary” and “secondary” asswnption of
the ngk. Primary assumplion of the risk according
to Knight refers lo “those instances in which the as-
sumplion of the risk doctrine cmbodies a legal con-
clusion that there is “no duty’ on the part of the de-
fendant to protect the plamtiff from a particular
nisk....” Sccondary assumption involves “those in-
stances i which the defendant does owe a duty of
care to the plaintiff but the plaintiff knowingly en-
counters a risk of injury causced by the defendant's
breach of that duty ... . (Knight, supra, 3 Cal.4th
296, 308, 11 CalRptr.2d 2, 834 P.2d 696.) In the
second instance, the plaintiff's conduct is simply
equivalent to conirtbutory negligence and not
deemed an abselute bar to recovery.

Knight beld that “the question whether the de-
fendant owed a legal duty to protect the plaintiff
from a particular risk of harm does not tarn on the
reasonableness or unreasonableness of the
plaintiff's conduct, but rather on the nature of the
activity or sport in which the defendant is engaged
and the relationship of the defendant and the
plaintiff to that activity or sport.” (Knight, supra, 3
Cal.4th 296, 309, 11 Cal.Rptr.2d 2, 834 P.2d 696.)

Finally, since the existence and scope of the
defendant's duty in a given situation is a legal ques-
tion, not a factual one, the applicability of the as-
sumption of the tisk doctrine is especially amenable
to resolution by summary judgment motion.
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Knight, supra, 3 Cal4th 296, 313, 11 CalRpir.2d 2,
834 P.2d 696.) With these principles i mind, we
turn to the case at bar.

1

Firefighter's Rule

SFHA continues to maintain that plamtff is
barred fram recovery by application of the fire-
fighter's rule, since his injury was incurred in the
*663 performance of his dutics and the hazard of
slipping and falling on wet stairs in particular was
part and parcel of plaintiff's job as a firefighter.

[1] Knight, supra, expressly declares that the
firefighter's rule survives as an example of
“primary” assumption of the nisk. In footnote 3, the
court states that i addition (o the sporis sefting,
“the primary assumption of risk doctrine also
comes into play in the category of cases often de-
scribed  as  invelving  the “firefighter's rule.’
[Ciation.] In its most classic form, the firefighter's
rule involves the guestion whether a person who
negligently has started a fire is liable for an injury
sustained by a firefighter who is summoned to fight
the fire; the rule provides that the person who star-
ted the fire 15 not Hable under such circumstances.
[Citation.] Although a oumber of theories have
been cited to support this conclusion, the most per-
suasive explanation is that the parly who negli-
gently startcd the fire had wo legal duty to protect
the firefighter from the very danger that the fire-
fighter is employed to confront.” (3 Cal4th 296,
309-310, 11 Cal Rptr2d 2, 834 P.2d 696, emphasis
added.} Since Kwight ncither expanded nor restric-
ted the scope of the rule, we must stili determine its
applicability here,

[2] In our prior opinion in this case, we found
that the firefighter's rule did not apply becanse it
does nol bar recovery for independentr acts of mis-
conduct which were not the cause of the plaintiff's
presence on the scene. (Hubbard v. Boelt (1980) 23
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Cal.3d 480, 486, 163 Cal.Rptr. 706, 620 P.2d 156;
Rowland v. Shell Oil Co. (1986) 179 Cal App.3d
399, 403, 224 Cal.Rptr. 547.) In order for defendant
to invoke the defense, the negligence must create an
obvious risk and be the cause of the fireman's pres-
ence. (Malo v, Willis (1981) 126 Cal.App.3d 543,
547, 178 CalRptr. 774.} We adhere to that conclu-
sion.

{3] The fact that plaintiff was injured while in
the regular course of his duties as **151 a fireman
and that the hazard was one normally cncountered
as part of his job, are not dispositive. The negligent
conduct at issue was SFHA's failure to install non-
ship adhesive treads on the stairs coupled with the
impraper maintenance practice of hosing down the
stairs. Neither of these acts was the reason for
plaintifl's presence. Plaintiff was not summoned to
the scene to inspect the slipperiness of the stairs, he
was there to inspect for fire code violations. Since
the injuries were not caused by an act of ncgligence
which prompted plaintiff's presence in the building,
the firefighter's rule does not bar the present claim.
(Terhell v. American Commonwealth Associates
(1985) 172 Cal.App.3d 434, 440, 218 Cal Rptr.
236.)

*064 111
Primary vs. Secondary Assumption of the Risk

After Knight, whether a plaintiffs cause of ac-
tion is barred by assumption of the risk or is a mere
variant of contributory pegligence no longer turns
on the reasonableness of the plaintiffs conduct or
his subjective awarcness of the nature and mag-
nitude of the danger. (Knight, supr'a; 3 Cal.4th 296,
309, 312-313, 316, 11 CalRptr.2d 2, 834 P.2d
696.) lustead, the central question is whether, in
light of the nature of the activity and rélalionship of
the parties, the defendant breached a duty of care
toward the plaintiff or had no duty to remedy the
danger which the plaintiff confronted. If the former,
the defense is subsumed by comparative negligence
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_principles and the claim survives. If the latter, the
defense presents an absolute bar to the claim. (I,
at pp. 314-315, 11 Cal.Rptr.2d 2, 834 P.2d 696.)

Again Knight provides direct guidance relevant
1o our situation. After acknowledging that an owner
or occupier of land owes a general duty of care to
eliminate dangerous conditions on his property (3
Cal.4th at p. 315, 11 CalRptr.2d 2, 834 P.2d 696
citing Rowland v. Christian (1968} 69 Cal.2d 108,
70 Cal Rptr. 97, 443 P.2d 561),Knight notes that in
the all-or-pothing cra prior to Li, a defendun! who
breached this duty by allowing a dangerous condi-
tion to exist was nevertheless absolved under com-
mon law assumption of the risk if’ the plaintiff had
actial knowledge of the danger and deliberately
chose to encounter it. As an example, Knight cites
Prescott v. Ralphs Grocery Co. (1954) 42 Cal.2d
158, 265 P.2d 904(Frescott ), a case virtually indis-
tinguishable from the one at bar.

fn Prescott. a grocery store cuslomer entered
the defendant's store to make a purchase. Upon ex-
iting she noticed a lot of dirty water covering the
sidewalk and that there was no dry area through
which she could walk. After taleng three or four
steps on the wet sidewalk, she slipped and fell. The
evidence showed that the defendant had just
washed down the area with two buckets of hot wa-
ter. (Prescott, supra, 42 Cal2d 158, 160, 265 P.2d
204.)

Prescort held thal the plaintiff's claim was
barred by assumption of the risk if she had actual or
constructive knowledge of the danger and voluntar-
ily exposed herself to it. 1t is clear, however, that
the variant of assumption of the risk of which the
court speaks presupposed a breach of duly by the
defendant; “As we have seen, the elements of the
defense of assumption of risk are a person's know-
ledge and appreciation of the danger involved and
his voluntary acceptance of the risk. It follows that
a person, if he is fully informed, may assume a risk
even though the dangerous condition is caused by
the negligence of others.” (Prescott, supra, 42
Cal.2d 158, 162, 265 P.2d 904, emphasis *665 ad-
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ded.) Prescott is referred to twice in Knight as illus-
trative of the “secondary” type of assumption of the
risk no longer viable after L. (Knight, supra, 3
Cal 4th 296, 304, 312, 11 CalRptr.2d 2, 834 P.2d
696.)

[4] Here, as in Prescotr, defendant SFHA owed
a general duty to tenants and visitors to maintain is
premises in reasonably safe condition. Bvidence
was submitted showing that the concrete slairs had
been heavily watered down just prior to plaintiff's
visit and lacked skid resistant treading, which might
have increased traction and prevented the accident.
From this evidence a jury could conclude that SF-
HA **152 breached its duty of care toward
plaintff. Plaintiff's conduct in proceeding to tra-
versc the stairs despite full appreciation of the risk
created by such negligence was no more than 2 spe-
cies of contributory negligence, to be considered by
the jury in apportioning comparative fault.

SFHA cites a series of older cases indicating
that a landowner has no duty to waru of a danger-
ous condition on his property if the conditivn is so
obvious that any reasonable persan would have ab-
served it (see 6 Witkin, Summary of Cal. Law (9th
ed. 1989) Torts, § 930, pp. 301-302 and cases cited
therein) to support its argument that this case falls
within the “no-duty” primary assumption of the risk
category referred to in Knight. These cases are not
apposite.

As explained in Beauchamp v. Los Gates Golf
Cowrse (1969) 273 Cal.App.2d 20, 77 CalRptr.
914, the "obvious danger” exception to a landown-
cr's ordinary duty of care is in reality a recharacter-
izstion of the former assumption of the risk doc-
trine, i.e., where the condition is so apparent that
the plaintifi must have rcalized the danger in-
volved, he assumes the risk of injury even if the de-
fendant was negligent. (id, at pp. 32-33, 77
Cal.Rptr. 914.) As noted, this lype of assurption of
the risk has now been merged into comiparative
negligence. In addition, recent authority makes it
clear that while a readily appatent danger may re-
lieve the property ‘owner of a duty to warn, it no
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longer necessarily absolves him of a duty to remedy
that condition. (Osborr v. Mission Ready Mix
(1990) 224 Cal.App.3d 104, 119, 273 CalRptr.
457.)

SFHA's reliance on Danieley v. Goldmine Ski
Associates, Inc. (1990) 218 Cal.App.3d 111, 266
Cal.Rptr. 749(Danieley ) for the proposition that
plaintiff's action is bared by the “obvious hazard™
rule, is unavailing. In Danieley, a skier brought a
personal injury action against a ski resort for failure
to remove or protect skiers from a tree with which
she collided. Although the opinion refers to the tra-
ditional “obvious hazard” rule when discussing
duty to warn, it leaves no doubt that the owner's im-
munity from *666 liability was predicated on the
spoarts setting of the case and the fact that collision
with an off-course tree is onc of the inherent risks
which skiers accept when they engage in the sport.
(Id., at pp. 122-125, 266 CalRptr. 749; see also
Brown v. San Francisco Baseball Chub (1950 99
Cal.App.2d 484, 488-492, 222 P.2d 19, & Neinstzin
v. Los Angeles Dodgers, Inc. {(1986) 185
Cal . App.3d 176, 184, 229 Cal Rptr. 612 [spectator
at baseball game cannot recover for injuries
suffered as a result of flying bat or ball].) Indeed,
Knight itself cites the ski resort example in distin-
guishing dangers “inherent in the sport” from
dangers caused by the owner's negligence. (Knight,
supra, 3 Cal4th 296, 315-3106, 11 CalRptr.2d 2,
834 P.2d 696.) Hence, Danicley is an instance
where the absence of duty is traceable to the nature
of the activity or sport iavolved-primary assump-
tion of the risk.

By contrast, slippery steps was not a danger in-
herent in the nature of the activity at bar. There was
nothing about plaintiff's inspection of the building
from which it can be inferred that the property own-

er's normal duty to keep its public areas in safecon-

dition would be relaxed.

[5] We conclude that this is a “secondary™ as-
sumption of the risk case as defined in Kwight.
There was a triable issue of fact concerning wheth-
er SFHA breached a duty of care toward plaintiff in
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maintaining the property. While a jury would cer-
tainly be entitled to consider plaintiff's conduct in
deliberately encountering the danger despite his
awareness of it for the purpose of determining com-
parative fault, such behavior does not automatically
bar plaintiff's recovery.

DISPOSITION

The judgment is reversed.

KLINE, P}, and BENSON, 1., concur.
Cal.App. 1 Dist,,1993.

Danchue v. San Francisco Housing Authority
16 Cal.App.4th 658, 20 Cal Rptr.2d 148
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