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STATEMENT OF THE CASE

On Febraary 4, 2003, Appellant Ricky M Torchik (hereinafter "Torchik") was injured.

Torchik timely filed a Complaint in the Ross County Court of Common Pleas against Jeffrey M.

Boyce (hereinafter "Boyce") and Appellee Daniel Heskett (hereinafter "Heskett"), asserting

negligence and personal injuries. Both Boyce and Heskett filed Motions for Summary Judgment

asserting they owed no duty to Torcliik and therefore were entitled to judgment as a matter of

law.

On August 11, 2006, the trial court granted both Boyce's and I-leskett's Motions for

Summary Judgment. On September 7, 2006, Torchik timely filed his Notice of Appeal with the

Fourth Appellate District Court. Torchik originally appealed both the trial court's decisions as to

Boyce and Heskett. However, Torchik withdrew his appeal regarding Boyce and focused his

appeal on the decision relating to Heskett only.

On February 1, 2008, the Fourth District Court of Appeals issued its Decision and

Judgment Entry overruling Torchik's appeal, affinning the decision of the trial court granting

Heskett's Motion for Summary Judgment.

On March 17, 2008, Torchik timely filed his Memorandum in Support of Jurisdiction in

the Supreme Court of Ohio. On June 18, 2008, this Court issued an Entry accepting Torchik's

appeal and issued an Order for the transmittal of the record from the Court of Appeals of Ross

County.

Torchik submits his Merit Brief in accordance with the Rules of Practice of the Supreme

Court of Ohio.



STATEMENT OF FACTS

In March 2000, Boyce contracted with Heskett to build a home on his property located at

213 Sulpher Springs Road, Chillicothe, Ohio. In the fall of 2000, as a part of that contract,

Heskett agreed to construct a deck with stairs to provide access to the deck. The deck was

constructed with treated wood, screws and nails. They were attached to the side of the deck by

screws at the top step. There were no anchors for the steps at the base of the stairs.lliere was no

hand railing.

On February 4, 2003, 'I'orchik, while acting in the course and scope of his employment

as a Deputy Sheriff for the Ross County Sheriff's Department, was dispatched to Boyce's

property to investigate a burglar alarm. Torchik had been to this property on previous

occasions due to the unexplained tripping of the burglar alarm. While at the premises, Torchik

went to the rear of the house to check the doors.

Torchik walked up the stairs on one end of the deck, checked the back door and

windows. As he went to leave, he stepped on the stairway located at the other end of the deck.

The entire stairway broke loose from the deck and collapsed under him. Since there was no

handrail, Torchik was unable to break his fall and was severely injured.

As a result of his injuries, Torchik sustained serious and permanent injuries to his knees

and other parts of his body, incurring past and future medical expenses, past and fature wage

loss, impaired earning capacity, and other damages recognized under Ohio law. Further,

Torchik suffered physical pain, anxiety, mental distress, loss of enjoyment of life, inability to

perform everyday activities, and physical impairment. These items of general damages are

recognized under Ohio law, however, they are not compensated under Ohio's Workers'

Compensation system.
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The trial court determined that there was a genuine issue of material fact as to whether or

not the steps were negligently designed and constructed. However, the trial court determined

that the contractor, Heskett, did not owe a duty of care to Torchik and Heskett's Motion

for Summary Judgment was granted.



ARGUMENT

Prouosition of Law: The public policy considerations which justify
immunity to private property owners or occupiers for their negligence
when firefighters and police officers enter the property, under
authority of law (The Fireman's Rule), does not extend to unrelated
negligence of independent contractor's who create hazards on private
property.

A. Introduction

The issue before this Court is whether or not there is sufficient public policy justification

to extend the Fireman's Rule beyond its traditional application to property owners and occupiers,

to extend immuiuty to third party independent contractors who negligently perform work on the

premises and create a hazardous condition on the premises.

'The Fireman's Rule has been described as a special limited duty rule that insulates

property owners or occupiers from negligence claims of firefighters or police officers that enter

the property in the performance of their official duty. The rule generally prevents firefighters

and police officers from recovering tort damages from a property owner or occupant for injuries

attributable to the negligence that requires their presence on the scene.

This Court has shifted its analysis in justifying the rule from common law entrant

classifications in defining "duty" to public policy considerations.

Torchik asserts that neither the entrant classifications nor the policy considerations

justify the extension of the Fireman's Rule to negligent third party independent

contractors. No Ohio case has extended the rule to negligent independent third parties or non-

property owners or occupiers until the instant case.

Torchik is not asking this Court to expand or contract the Fireman's rule. Torchik is

nie€ely asking this Court not expand the Rule and apply it to its current criteria.
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B. The Fireman's Rule has been traditionally applied to owners or
occupiers of property.

Traditionally, the Fireman's Rule applied exclusively to owners and

occupiers of property. The Fireman's Rule is a special, limited duty rule that a landowner or

occupier owes a firefighter or police officer that suffers injury while on a property owner's

premises in a professional capacity. This Court first adopted the Firernan's Rule in Scheurer v.

Trustees of the Open Bible Church (1963), 175 Ohio St. 163. In Scheurer, a police officer

suffered injuries when he fell into an open excavation pit while investigating a reported break-in

at the premises. This Court in Scheurer held that the police officer could not recover against the

property owner for negligence, stating as follows:

Where a policeman enters upon private premises in the
performance of his official duties under authority of law and is
injured, there is no liability, where the owner of the premises was
not guilty of any willful or wanton misconduct or affirmative act of
negligence; there was no hidden trap or violation of a duty
prescribed by statute or ordinance (for the benefit of the
policeman) concerning the condition of the premises; and the
owner did not know of the policeman's presence on the premises
and had no opportunity to wam him of the danger.

Id. at paragraph 2 of the syllabus. (Emphasis added.)

This Court re-visited the Fireman's Rule in Brady v. Consolidated Rail Corp. (1988), 35

Ohio St.3d 161. In Brady, a police officer suffered injuries while pursuing a suspect onto the

railroad's right-of-way.

Interestingly, in Brady, this Court focused on the fact that the police officer's injury

occurred in an area that was generally open to the public. This Court held "the following:

The liability of a possessor of land to a public officer or
employee who enters the land in the performance of his public
duty, and suffers harm because of a condition of a part of the
land held open to the public, is the same as the liability.

-5-



Id. at 163.

Therefore, this Court has made a distinction as to that limitation of duty where the land is

held open to the public. 'The Court in Brady discussed and distinguished Scheurer when

discussing that its holding in Scheurer there was guided by the fact that police officer's are likely

to enter premises at unforeseen times and venture into unlikely places typically in emergency

situations. This Court addressed the fact that a landowner cannot reasonably anticipate their

presence, nor prepare the premises for them, and the police officer must take the premises as the

owner himself uses them. Policenien and firemen can come onto the premises at any hour of the

day or night and go to parts of the premises where people normally would not go. This Court

focused on the fact that the presence of firemen and police officers cannot be reasonably

anticipated by the owner since there is no regularity to their appearance.

However, in Brady, this Court did recogiuze that a premises owner's duty should extend

to those areas that are held open to the public where the prenvses owner can anticipate the

presence of the public and prepare for it. The Court stated:

However, where a policeman enters into an area of the
landowner's property which is held open for the use of the general
public, where it is reasonable for the landowner to expect police
presence and prepare for it, the police officer stands in the same
position as others being an invitee, albeit implied, toward whom
the landowner must exercise ordinary care.

Id. at 163.

This Court's most recent discussion of the Fireman's Rule is expressed in Hack v.

Gillespie (1995), 74 Ohio St.3d 362. The syllabus in the Hack decision sets out the

following rule:

An owner or occupier of private property can be liable to a
firefighter or police officer who enters the premises and is
injured in the performance of his or her official job duties if (1)
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the injury was caused by the owner's or occupier's willful or
wanton misconduct or affirmative act of negligence; (2) the
injury was a result of a hidden trap on the premises; (3) the injury
was caused by the owner's or occupier's violation of a duty
imposed by statue or ordinance enacted for the benefit of fire
fighters, or police officers; or (4) the owner or occupier was
aware of the fire fighter's or police officer's presence on the
premises, but failed to warn them of any known, hidden danger
thereon.

Id. at syllabus. (citation omitted.)

In Hack, this Court discussed its divergence from trying to analyze the Fireman's Rule

solely in the context of duty owed by property owners or occupiers as it relates to the common

law entrant classifications, i.e. licensees or invitees, to a rule that is more properly grounded on

public policy considerations not artificially imputed coinmon law entrant classifications (see

Hack at 365).

In abandoning the premises liability rationale to justify the Fireman's Rule, this Court

discussed the following several factors that justify the Fireman's Rule application to property or

occupiers:

I. Firefighters and police officers can enter the premises of private property
or occupant under authority of law;

2. Landowners or occupiers can rarely anticipate the presence of safety
officers on the premises, the burden is placed on possessors of property
would be too great if firefighters and police officers were classified, in all
instances, as invitees to whom a duty of reasonable care was owed;

3. The rule has been deemed to be justified based on a cost spreading
rationale through the Ohio Workers' Compensation system;

4. Fireman's Rule is based upon firefighters and police officers assumption
of certain risks that may exist by way of the nature of their chosen
profession;

5. It would be unfair to impose the ordinary care standard upon a landowner
because firefighters can enter the premises at any time and cannot be
anticipated.

Therefore, this Court has moved away from the traditional preniises owner/entrant
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classification analysis in drawing the lines. However, the public policy considerations

are still focused on the fairness or unfairness to the premises owner or occupier of property.

Said another way, even though this Court in Hack acknowledged that they wanted to move away

from entrant classification in determining liability, all of the public policy considerations focus

on the fairness or unfairness to the premises owner or occupier. Nothing in the discussion of

public policy considerations would even logically extend to a negligent third party independent

contractor who created a hazardous condition on the property, as in this case.

For example, when trying to apply the public policy considerations to this case, it is clear

that they do not support extending the Fireman's Rule to non-property owners or occupiers. In

the instant case, looking at the development of the Firenian's Rule in Ohio, Heskett was hired by

Boyce to construct a deck at the rear of the premises. That deck included two sets of steps which

allegedly were only attached to the deck by the very top set of stairs and were, not adequately

grounded, nor did the steps have a railing. The independent contractor's duty of care relates to

the foreseeable use of the steps that he is building. T'he contractor's duty is to construct a set of

steps fit for that purpose. It is reasonably foreseeable that Torchik or anyone else would be

using the steps to gain access to the deck. That duty was fixed at the time that the steps were

constructed. T'orchik's purpose for using the steps has nothing to do with the fact that he

is a police officer or a fireman. The contractor, I-Ieskett, would owe the same duty to a

neighbor, the milk man, postman, firefighter or police officer that used the steps to gain access to

the deck in a reasonably foreseeable way. There is no public policy justification for insulating

the independent contractor from foreseeable risks of harm due to his negligence simply because

Torchik was using the steps in his capacity as a police officer to check the door as compared to

a neighbor who would use the same steps to enter the premises.

If we now go back through each of the public policy considerations this Court discussed

in Hack to justify the Rule, none of them logically apply to the negligent third party contractor in
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a way that was intended by the Court.

For example, the fact that Torchik entered the property and used the steps for

authority of law really does not change the duty of care in constructing sturdy steps, as it is

foreseeable that a police officer or any other pedestrian would use the steps in the same way that

Torchik did.

Under the second consideration, Heskett does not have to anticipate the presence of

'forchik using the steps, as he would have to anticipate not when Torchik would use the

steps, but the fact that Torchik or anyone would use the steps for purposes of gaining

access to the deck. Therefore, the timing does not affect the duty that Heskett would owe to

a user of the property.

The third justification is a little bit more complex and will be discussed separately, in an

argument below, but the cost spreading rationale through Ohio's Workers' Compensation laws

also does not readily apply. Suffice it to say here, that since 1995, when this Court last discussed

the concept of cost sharing benefits of Ohio's Workers' Comperisation system, the Ohio

legislature has granted the Bureau the entitlement to pursue its right of subrogation against

negligent third parties for money that it has paid. If anything, the public policy considerations

regarding subrogation have reversed this public policy consideration.

The next rationale regarding assumption of the risk also does not fit the context of the

negligent third party contractor because the same concepts of assumption of the risk, specifically

foreseeability of injury, also applied to Heskett's foreseeability as it relates to his duty of

care in constructing steps adequate for their foreseeable use.

Said more plainly, to the extent that the law should impose upon Torchik the obligation

to foresee risk of harm, it must also impose the same rule of foreseeability upon Heskett to

foresee risk of harm. Actually, Torchik was confronted with looking at a set of steps that

would appear to be relatively new. He would have had no reason to believe that these steps were
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not sturdy. Rather, the fact the steps were recently constructed would have given him a feeling

of confidence that they were new and in good condition. Torchik will address more thoroughly

below the assumption of the risk argument.

Lastly, relating to the fact that Torchik may enter the property any time, day or night, and

that it is difficult to anticipate his arrival, this point would have no rational application to a

negligent third party contractor who created a hazardous condition on the property years earlier

due to his negligently designed and constructed steps. No public policy considerations support

the lower court's extension of the Fireman's Rule to a negligent third party contractor.

All of the justifications discussed by this Court and other courts for the Rule focused on

the fact that property owners could be put at an unfair disadvantage by policemen and firemen

responding to emergencies that the property owner could neither anticipate nor prepare for. The

premises owner did not have a choice in whether or not they would allow police and fireman to

enter the property. Those first responders were going to come onto the property under an

operation of their official duties and the courts have established the Fireman's Rule to not punish

a property owner who could not protect himself from liability. That is the essence of the Rule,

which does not fit with the negligent third party contractor who, under the standard of care, must

construct his steps in such a way that they meet the demands of their foreseeable use. Those

duties are fixed at the time of completion of the steps.

tJnless a policeman or fireman would use those steps in a fashion that was not

foreseeable, meaning that they were doing something that would not ordinarily be expected of

the set of steps, then there should be no excuse or intervening act to insulate the negligent third

party contractor from liability.

While it is true that this Court can try to justify the extension of the Fireman's Rule, say

by concepts of cost sharing administrative remedies or assumption of the risk, there is no

justification for extending the rule based upon fairness or unfairness to the negligent third party
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contractor. If this Court chooses to focus its attention on the equities relating to the negligent

third party independent contractor, there is no justification for insulating someone on their own

negligence, particularly if the involved conduct is foreseeable.

This Court concluded at the end of its public policy analysis a four part test to be applied

to owners and occupiers to determine whether the Fireman's Rule would apply. Applying the

test to a negligent third party independent contractor clearly does not make sense with the court's

test.

(1) The injury was caused by the owner's or occupier's willful or wanton misconduct
or affirmative act of negligence.

In this case we are not dealing with an owner or occupier. I-Iowever, Torchik would

argue that in this context a third party contractor could never be in a position to act affirmatively,

willfully, or wantonly towards a firefighter, so it is a test without a meaning.

(2) Injury resulting from a hidden trap.

The nature of the stairs looked secure and relatively new. It did not appear to be

dangerous. It was a trap to the extent it gave a false sense of security of being sturdy.

(3) Injury caused by the property owner's or occupier's violation of a duty imposed
by statute enacted for the benefit of firefighters or police.

Torchik could find no such duty or ordinance that would apply to a third part contractor,

such that it would make the Rule meaningful. Building codes and construction standards are for

the protection of the public in general.

(4) The owner or occupier was aware of the firefighter's or police officer's presence
on the premises but failed to warn them of any known dangers.

The test could never apply to a third party contractor and is nonsensical in its application.

Torchik opposed the rationale of the courts below for attempting to apply this test. It clearly

proves that this part of the test has no application to third party contractors.
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C. There is no public policy justification for extending the Fireman's Rule to
negligent third party contractors.

As stated above, when this Coutt tries to implement public policy considerations for

justification of the Rule to negligent third party independent contractors, those public policy

justifications do not fit circumstances that apply to third party contractors.

The facts in Hack are similar to the instant case but demonstrate why the Fireman's Rule

should not apply to independent contractors. In Hack, a firefighter suffered injuries when he

responded to a fire and leaned over an improperly secured railing on the porch that collapsed and

caused him to fall to the ground. The firefighter asked the Supreme Court to "overrule Scheurer

and hold that a landowner owes a duty of reasonable care, in all instances, to fire fighters who

enter upon the private premises in the exercise of their official duties." Hack at 365. The fire

fighter in Hack alternatively requested the Court to limit Scheurer "so that a fire fighter can

recover against a negligent landowner where, as here, the dangerous condition that caused the

injury was in no way associated with the emergency to which the firefighter responded." Hack at

365. Ultimately, the Court in Hack applied the Fireman's Rule and insulated the owner of

the property and the occupiers of the property for the defective nature of the railing. However,

the factual foundation of Hack is different from the instant case. First, in Hack the claims were

brought against the premises owner's or occupiers. 1'he negligent third party contractor who

constructed the railing was not a party to the case and the issue was not extending the Rule to

that contractor.

Additionally, in Hack the property owner testified that he had not been aware of the

condition of the railing and that he had not installed it. That is significant because if the

property owner had not installed the railing then he would not have owed a duty of care to those

using the railing, if it was anchored incorrectly and he if did not discover it was anchored

incorrectly, the owner/occupier could not have wamed others of its defective
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condition.

In the instant case, Heskett did construct the steps, he was aware of how it was installed

and whether or not it would have been adequate for its foreseeable use. Further, in Hack the

occupiers of the premises also claimed that they did not install the railing and they were unaware

of the defective condition of the railing. Therefore, clearly the facts of Hack are distinguished

from the instant case because of Heskett's knowledge here of the construction of the steps at the

time they were constructed.

There is no public policy consideration that would support extending the Fireman's Rule

to the negligent third party contractor.

D. The "open to the public" exception in Brady is applicable.

In Brady, this Court discussed the "open to the public" exception to the Fireman's Rule,

where the court would impose the same duty of care to property owners and occupiers if the

injury occurred on that portion of the property that was typically open to the public. In fact,

policy considerations suggest that since Torchik's injury in the instant case occurred on private

property that would normally be held open to the public, liability should attach.

Fven though this is private property steps and stairways leading from the street to the

front door of a home or back door in this instance, it is part of the property that is open to the

public. It can be argued that people put doors and steps leading to the doors such that they would

invite the public to enter the premises in that particular location. As referenced above, in Brady.

supra, this Court found that when a police officer enters upon privately owned land in the

performance of his official duties and suffers harm due to a condition on part of the land held

open to the public, lie is an invitee in the same manner as other private citizens lawfully using

such land.

Torchik asserts that the analysis in this case is similar to the analysis in Brady. Since

steps leading up to the deck and doorway would be held open to the public, even though it is on
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private property, it is reasonably foreseeable and anticipated that people would use the steps to

come onto the property. Just like Heskett should foresee that people would come onto the

premises by way of using the steps, Heskett should be held to that degree of care relating to the

foreseability of people using the steps.

In Brady, this Court stated:

We find no persuasive reason to hold defendant railroad company
to a lesser standard of care with respect to police officers than that
which they owe to the general public. Therefore, we must remand
this cause for further proceedings consistent with our
determination that since Officer Brady was injured within the
railroad right-of-way, he was an implied invitee.

Id. at 164.

Torchik acknowledges that we are not analyzing this case as an invitee or a

licensee, the concept that the duty of care is the same whether or not the person entering

the property is the public in general or police officer as relevant. The steps and deck

area are held open to the public. This is the foreseeable way to gain access to the

property. There is no public policy justification for insulating a negligent third party

contractor to a lesser standard of care with respect to the police officer than that which

they would owe to the general public. That aspect of Brady is on all fours with the

instant case.

E. Ohio's statutory compensation schemes no longer justify the application of
the Fireman's Rule.

This Court in Hack discussed one of the justifications for the Rule was that Ohio has

statutory compensation schemes which hamper the admittedly harsh reality of public servants

being injured in the line of duty. Hack at 367. The Appellate Court in this case addressed that

aspect of this Court's decision without any discussion. The Appellate Court stated as follows:
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We believe that in the case sub judice, appellant's injuries are
better compensated through the workers' compensation system,
rather than through a civil action against an independent
contractor (Appellate Decision at p. 12).

Unfortunately, there is no discussion from the Appellate Court as to why it would be

better to compensate Torchik through the Workers' Compensation system rather than the civil

action system. Certainly, Torchik has not been fully compensated through the Workers'

Compensation system because he is not entitled to collect all of his damages. He is unable to

recover for lus physical pain, anxiety, mental distress, loss of enjoyment of life, inability to

perform ordinary activities and physical impairment. Therefore, Torchik has not made a full

recovery and he is without a remedy.

It is also important to note that the Hack decision was detennined in 1995. Since then,

public policy considerations relating to the use of Workers' Compensation benefits have greatly

changed. Ohio's Workers' Compensation system has gone through a series of stresses and

strains in which it has struggled to remain viable. The Workers' Compensation system has made

a dramatic shift in attempting to punish wrongdoers for their negligent conduct by the Ohio

Legislature enacting Senate Bill 227. The 124`h General Assembly enacted S.B. 227, which

modified Revised Code Sections 4121, 4123, 4127, and 4131, by enacting a statutory right of

subrogation against third parties. This law came into effect in April 2003. The bill gave the

Bureau of Workers' Compensation an entitlement to recover benefits paid that are recoverable

from negligent third parties. Specifically, Section 4123.931(H), provides that the statutory

subrogee may institute and pursue legal proceedings against third parties either by itself or in

conjunction with the claimant.

Therefore, when taking into account the public policy consideration surrounding
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subrogation, those considerations favor imposing liability upon the negligent third party

contractor making the wrongdoer responsible for his negligent conduct.

This Court should not extend the immunity provided by the Fireman's Rule to Heskett

because this is inconsistent with the Bureau's subrogation provisions which permit them to

pursue negligent third parties for injury.

In the instant case, Torchik asserts that it is the better public policy to reserve the

application of Workers' Compensation benefits for those instances where injuries are either

caused by the employer or are caused due to true Fireman's Rule to insulate negligent third party

contractors witliout just cause and burden the Workers' Compensation system unnecessarily.

In Hack, the Court discussed the concept of spreading that risk among all Ohioans who

benefit from the emergency services. Torchik asserts that it is unfair that diligent and

upstanding businesses should have to indenmify negligent independent contractors.

Torchik asserts that this should be a fault-based system and costs be allocated to the negligent

wrongdoers rather than the public at large. That is the only system which will foster safety for

all Ohioans.

F. Torchik did not assume risk of injury and assumption of the risk does not
justify extending the Fireman's Rule to negligent third party independent
contractors.

The last concept discussed in Hack relates to a rationalization of the rule that firefighters

and police officers assume risks by the very nature of their chosen profession. The Court has

recognized that risks encountered are not always directly connected with arresting criminals

or fighting fires. Such responders are trained to expect the unexpected, as is the nature of their

business. While assumption of the risk is a fair question, it does not justify or excuse the

negligence of Heskett. Nothing about assumption of the risk justifies the negligence of a
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negligent party who could foreseeably anticipate those risks and avoid them in the first place.

When putting the analysis of the foreseeability of risk at the forefront, imposing a duty upon

Heskett and balancing it against the assmnption of risk of a firefighter who must anticipate

and expect the unexpected, the scales of justice tip heavily in favor of imposing that

responsibility upon the independent contractor who is profiting from his work being performed

and has a duty to perform that duty consistent with foreseeable risks to others. While at the same

time, the firefighter is not per se profiting from bis work activities, but is "doing the work" for

the benefit of the public. It would seem that this would justify balancing the issue of

foreseeability by imposing the duty upon Heskett, the independent contractor, in preventing the

harm in the first place rather than on the fireman in trying to discover it and avoid it..

As to the assumption of the risk, secondary or implied assumption of the risk is when the

Plaintiff consents to or acquiesces an appreciated, known, or obvious risk to the Plaintiffs

safety. See Wever v. Hicks (1967), 11 Ohio St.2d 230, paragraph one of the syllabus. Secondary

or implied assumption of the risk exists when a Plaintiff, who fully understands the risk of harm

to himself, nevertheless voluntarily chooses to subject himself to the harin under circumstances

that manifest his willingness to accept the risk. See Benjamin v. Deffet Rentals (1981), 66 Ohio

St.2d 86, 89. In implied assumption of the risk cases, the Defendant owes the Plaintiff a duty,

but because the Plaintiff knew of the danger involved and acquiesced to it, the Plaintiff's claim

may be barred under comparative negligence principles.

In the instant case, Torchik, Appellant did not knowingly assume the risk of injury of

ascending a negligently constructed stairway. There is no evidence in the record that Torchik

was aware of any danger of ascending or descending the steps and in light of it acquiesced to it.

In fact, the opposite occurred. Torchik observed a set of steps and a deck that were relatively
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new in construction and did not give any warning or indication that they were

about to give way. There is no evidence that Torchik voluntarily assumed any risk. Torchik only

voluntarily assumed the task of using the steps. Therefore, at least as to the facts of the instant

case, assumption of the risk is a public policy consideration does not apply to extend the

Fireman's Rule to a negligent third party independent coutractor for defectively designing steps.

G. There is no public policy justification for expanding the Fireman's Rulc.

The lower courts acknowledged that no Ohio case has extended the Fireman's Rule

beyond the application of a premises owner or occupier. In essence, the lower courts determined

that since there was no case law prohibiting it, they would apply it. As Torchik has asserted

above, there is no public policy justification for extending the Rule to non-premises owners/third

party contractors. It is also clear that many other states who have adopted the Fireman's Rule

had done so in a very limited fashion. The remainder has abolished the common law rule either

by law or statute.

Most jurisdictions have moved toward a trend of restricting or eliminating the Fireman's

Rule. The Supreme Court of Iowa refused to expand the rule to contractors. Rennenger v.

Pacesetter Co., (1997), 558 N.W.2d 419. In Rennenger, a firefighter sued a contractor involved

in the renovation of an apartment building for injuries sustained when he fell from an unguarded

and un-railed deck area of a building while fighting a fire. The District Court of Poke County

granted sunnnary judgment for the contractor on the basis of the Fireman's Rule. The Courtof

Appeals reversed and the contractor appealed. In reversing the trial court and affirming the

Appellate Court, the Supreme Court of Iowa held that a contractor was not protected by the
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Fireman's Rule since the alleged negligent acts of the contractor that resulted in the firefighter's

injuries were independent from the act which created the emergency to which the firefighter had

responded. Iowa's approach, like other jurisdictions, demonstrates that courts are not rushing to

provide immunity unless there is reasonable justification to do so.

In Gray v. Russell (1993), 853 S.W.2d 928, the Supreme Court of Missouri found that a

police officer who was injured when lie fell down stairs of a loading dock while checking locks

of a business premises was not barred from bringing a personal injury suit against the owners.

The Court held that the officer's claim against the owners for alleged negligence in failing to

adequately maintain the steps at the loading dock fell outside the scope of the Fireman's Rule

because the officer was injured during routine building check and not while responding to an

emergency.

In Donohue v. San Francisco Housing Authority (1993), 16 Cal. App. 4th 658, the Court

of Appeals of the First District, Division 2, California Court of Appeals, found that a firefighter's

personal injury action against a building owner was not barred by the Fireman's Rule when he

alleged that he slipped and fell on wet slick stairs during an unannounced fire safety inspection

of the building, because the firefighter's injuries were not caused by an act of negligence which

prompted his presence in the building.

Torchik recognizes that there are legitimate underpinnings to the Fireman's Rule. The

Court should analyze closely those policy considerations that justify the necessity of immunity

for negligence. Many other jurisdictions refuse to grant immunity but those jurisdictions that do

are rather narrow in their application.

This is a case of first impression for Ohio, the crossroad of determining whether or not
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we are going to further expose our first responders to unknown and unanticipated risks. Being a

police officer or firefighter is risky business. We expect a lot out of our first responders to do

things that the general public is glad that they do not have to. It would seem logical that we

would tty to do our best to limit that unknown risk to those circumstances where they must be

exposed to that risk rather than in the instant case where there is no policy justification for

exposing them to that risk.

This Court should adopt the position that they will hold the line on expansion of the

Fireman's Rule. Torchik urges this Court to follow other jurisdictions that either hold the line

or retract the scope of the Fireman's Rule, acknowledging that we ask enough of the first

responders and do not need to pile on.

CONCLUSION

The lower cotut's decision to extend the Fireman's Rule to negligent independent

contractors, without precedent, is unfounded. Appellant Ricky M. Torchik asserts there is no

justification through public policy considerations to expand immunity to Appellee Daniel

Heskett when Heskett had all the tools of foreseeability available to him at the time that he

completed his work. Torchik, on the other hand, could not anticipate the negligence of Heskett

or the negligent condifion of the stairway. Heskett certainly could foresee that Torchik and

others like him would be using the steps and should have constructed them accordingly.

Public policy considerations have changed with regard to imposing those costs of injury

to the Workers' Compensation system. With the introduction of subrogation provisions in the

Workers' Compensation statute, as well as statutory provisions allowing direct suits against third

parties, this Court should reject efforts to impose additional burdens upon the Worker's
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Compensation system that cut off their rights of subrogation. For the foregoing reasons,

Torchik respectfully requests this Court reverse the appellate court and remand this matter back

to the trial court for trial on the merits.
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COMMON PLEAS COURT

This is an appeal from a Ross County Common Pleas Court

summary judgment in favor of Daniel Heskett, defendant below and

appellee herei.n, and Jeffrey M.J. Boyce.'

Ricky M. Torchik, plairitiff below and appellant herein,

assigns the following error for review:

1 Appellant initially appealed the trial court's decision as
it relates to Boyce, the landowner, but subsequently withdrew the
assignment of error. Boyce then filed a motion requesting that
we dismiss him from the sppeal. We grant Boyce's motion to
dismiss and consider this appeal drrly as it relates to Heskett.
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ROSS, 06CA2921

"THE TRIAL COURT ERRED TO THE PREJUDICE OF
THE PLAINTIFF-APPELLANT WHEN IT GRANTED
DEFENDANT-APPELLEE DANIEL HESKETT'S MOTION
FOR SUMMARY JUDGMENT BY APPLYING THE
`FIREMAN'S RULE' BEYOND THE SCOPE OF THE
PROPERTY OWNERS AND APPLYING THE RULE TO
INDEPENDENT CONTRACTORS."

2

In February 2003, appellant, a Ross County Sheriff's Deputy,

visited Boyce's property to investigate a burglar alarm. While

on the property, he suffered injuries when the steps of a wooden

deck collapsed. Appellee, a building contractor, constructed the

house, the deck, and the steps. Appellant subsequently filed a

complairit against Boyce and appellee and alleged that they were

negligent_

Both Boyce and appellee requested summary judgment and

asserted that the "fireman's rule" barred appellant's claims_

The trial court agreed and granted both Boyce and appellee

summary judgment. The court recognized that no Ohio court had

expanded the rule to apply to non-property owners, such as an

independent contractor who performed work upon the premises, but

reasoned that "it would seem anomalous to apply the fireman's

rule only to the owner or occupier of property and thus restrict

the owner or occupier's liability while the contractor's

liability would be governed by traditional concepts of

negligence, thus requiring a determination as to whether the

officer is a licensee or invitee." This appeal followed.

In his sole assignment of error, appellant asserts that the

trial court erred by granting summary judgment in appellee's

favor. Specifically, he asserts that the trial court improperly
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ROSS, 06CA2921 3

concluded that the fireman's rule applies to negligence claims

against independent contractors. Appellant argues that the rule

applies only in the context of a premises liability claim against

the owner or occupier of the property, not against an independent

contractor who performed work upon the property.

A

SUMMARY JUDGMENT STANDARD

Appellate courts conduct a de novo review of a trial court

summary judgment decisions. See, e.g_, Grafton v. Ohio Edison

Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241. Accordingly,

appellate courts must independently review the record to

determine whether summary judgment is appropriate and need noL

defer to the trial court's decision. Brown v. Scioto Cty. Bd. of

Commrs. (1993), 87 Ohio App.3d 704, 711, 622 N.E.2d 1153;

Morehead v. Conley (1991), 75 Ohio App.3d 409, 411-412, 599

N.E.2d 786. Thus, to determine whether a trial court properly

granted summary judgment, an appellate court must review the

Civ.R. 56 standard as well as the applicable law. Civ.R. 56(C)

provides:

Summary judgment shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories,
written admissions, affidavits, transcripts of evidence
in the pending case, and written stipulations of fact,
if any, timely filed in the action, show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law. No evidence or stipulation may be considered
except as stated in this rule. A summary judgment
shall not be rendered unless it appears from the
evidence or stipulation, and only from the evidence or
stipulation, that reasonable minds can come to but one
conclusion and that conclusion is adverse to the party
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ROSS, 06CA2921

against whom the motion for summary judgment is made,
that party being entitled to have the evidence or
stipulation construed most strongly in the party's
favor.

4

Thus, a trial court may not grant summary judgment unless the

evidentiary materials demonstrate that: (1) no genuine issue as

to any material fact remains to be litigated; (2) after the

evidence is construed most strongly in the nonmoving party's

favor, reasonable minds can come to but one conclusion and that

conclusiorr is adverse to the nonmoving party; and (3) the moving

party is entitled to judgment as a matter of law. Vahila v. Hall

(1997), 77 Ohio St.3d 421,.429-30, 674 N.E.2d 1164.

B

NEGLIGENCE ACTION

A negligence action requires a plaintiff to establish that:

(1) the defendant owed the plaintiff a duty of care; (2) the

defendant breached the duty of care; and (3) as a direct and

proximate result of the defendant's breach, the plaintiff

suffered injury. See, e.g., Texler v. D.O. Summers Cleaners

(1998), 81 Ohio St.3d 677, 680, 693 N.E.2d 217; Jeffers v. Olexo

(1989), 43 Ohio St.3d 140, 142, 539 N.E.2d 614; Menifee v. Ohio

Welding Products, Inc. (1984), 15 Ohio St.3d 75, 472 N.E.2d 707.

If a defendant points to evidence to illustrate that the

plaintiff will be unable to prove any one of the foregoing

elements and if the plaintiff fails to respond as Civ.R. 56

provides, the defendant is entitled to judgment as a matter of

law. See Feichtner v. Cleveland (1994), 95 Ohio App,3d 388,
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394, 642 N.E.2d 657; Keister v. Park Centre Lanes (1981), 3 Ohio

App.3d 19; 443 N.E.2d 532.

In this case, the central dispute is the duty, if any, that

appellee, an independent contractor, owed to appellant, a police

officer. Appellee claims that the fireman's rule sets forth the

applicable duty. Appellant counters that the rule does not

apply to his claim against appellee, a non-landowner or non-

occupier, and because the rule does not apply, ordinary

negligence principles define appellee's duty.

C

THE FIREMAN'S RULE

The fireman's rule is a special, limited duty rule that a

landowner or occupier owes a firefighter or police officer who

suffers injury while on a property owner's premises in a

professional capacity. The rule provides: "An owner or occupier

of private property can be liable to a fire fighter or police

officer who enters premises and is injured in the performance of

his or her official job duties if (1) the injury was caused by

the owner's or occupier's willful or wanton misconduct or

affirmative act of negligence; (2) the injury was a result of a

hidden trap on the premises; (3) the injury was caused by the

owner's or occupier's violation of a duty imposed by statute or

ordinance enacted for the benefit of fire fighters or police

officers; or (4) the owner or occupier was aware of the fire

fighter's presence on the premises, but failed to warn [him] of

any known, hidden danger thereon. (Scheurer v. Trustees of Open
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Bible Church [1963], 175 Ohio St. 163, 23 Ohio Op.2d 453, 192

N.E.2d 38, paragraph two of the syllabus, followed.)" Hack v.

Gillespie (1996), 74 Ohio St.3d 362, 658 N.E.2d 1046, syllabus.

The Ohio Supreme Court first adopted the fireman's rule in

Scheurer v. Trustees of Open Bible Church (1963), 175 Ohio St.

163, 23 0.O.2d 453, 192 N.E.2d 38. In that case, a police

officer suffered injuries when he fell into an open excavation

pit whi1e investigating a reported break-in at the premises. The

court held that the police officer could not recover against the

property owner for negligence and stated: "A policeman entering

upon privately owned premises in the performance of his official

duty without an express or implied invitation enters under

authority of law and is a licensee. Where a policeman enters

upon private premises in the performance of his official duties

under authority of law and is injured, there is no liabi.lity,

where the owner of the premises was not guilty of any willful or

wanton misconduct or affirmative act of negligence; there was no

hidden trap or violation of a duty prescribed by statute or

ordinance (for the benefit of the policeman) concerning the

condition of the premises; and the owner did not know of the

policeman's presence on the premises and had no opportunity to

warn him of the danger." Id. at paragraphs one and two of the

syllabus.

In Brady v. Consolidated_Rail Corp. (1988), 35 Ohio St.3d

161, 519 N.E.2d 387, the court re-visited the fireman's rule. In

Brady, a police officer suffered injuries while pursuing a

Appx. 9



ROSS, 06CA2921 7

suspect. The officer fell and hit his knee on a piece of loose

rail laying on railroad tracks as he exited the police cruiser to

chase the suspect. He subsequently filed a complaint against the

railroad company.

On appea]., the Ohio Supreme Court considered "whether a

police officer injured in the performance of his duties on a

railroad right-of-way is a].icensee or invitee with respect to

the railroad." Id. at 162. The court held "that the liabi].ity

of a landowrier Lo a poli.ce officer who enters the land in the

performance of his official duty, and suffers harm due to a

condition of a part of the land held open to the public, is the

same as the liability of the owner to an invite." Id. at 163.

Thus, unlike Scheurer, Brady involved a part of land held open to

the public. The Brady court explained the rati.onale for its

holding in Scheurer: 'In holding the policeman to be a mere

licensee, this court was guided by the fact that police officers

*** are likely to enter premises at unforeseeable times and

venture into unlikely places, typically in emergency situations.

Thus, the landowner cannot reasonably anticipate their presence

nor prepare the premises for them, and the police officer must

take the premises as the owner himself uses them. `Policemen and

firemen come on the premises at any hour of the day or night and

usually because of an emergency, and they go to parts of the

premises where people ordinarily would not go. Their presence

cannot reasonably be anticipated by the owner, since there is no

regularity as to their appearance and in most instances their
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appearance is highly improbable."' Id. at 163, quoting Scheurer,

175 Ohio St. at 171. "However, where a policeman enters into an

area of the landowner's property which is held open for the use

of the general public, where it is reasonable for the landowner

to expect police presence and prepare for it, the police officer

stands in the same position as others being an invitee, albeit

implied, toward whom the landowner must exercise ordinary care."

Id. at 163. The court noted that Colorado, Illinois, Nebraska,

New Jersey, and New York adopted a similar exception to the

fireman's rule, and that the Restatement adopts this view: "'The

liability of a possessor of land to a public officer or employee

who enters the land in the performance of his public duty, and

suffers harm because of a condition of a part of the land held

open to the public, is the same as the liability to an invitee."'

Id., quoting Section 345(2).

The court gave its most recent pronouncement of the

fireman's rule in Hack. In Hack, a firefighter suffered injuries

when he responded to a fire and leaned over an improperly-secured

railing on the porch that collapsed and caused him to fall to the

ground. The firefighter asked the supreme court to °overrule

Scheurer and hold that a landowner owes a duty of reasonable

care, in all instances, to fire fighters who enter upon the

private premises in the exercise of their official duties." Id.

at 365. The firefighter alternatively requested the court to

limit SCheurer "so that a fire fighter can recover against a

negligent landowner where, as here, the dangerous condition that
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caused the injury was in no way associated with the emergency to

which the fire fighter responded." Id. at 365. The court stated

that these arguments "miss the fundamental purpose upon which the

holding in Scheurer is based." Id. The court conceded that it

had previously "determined that the duty of care owed by a

landowner to a fire fighter (or police officer) stems from

common-law entrant classi.fications, i_e., licensees or invitees_

However, Ohio's F'ireman's Rule is more properly grounded on

policy considerations, not artificia].ly imputed common-law

entrant classifications. Indeed, persons such as fire fighters

or police officers who enter land pursuant to a legal privilege

or in the performance of their public duty do not fit neatly, if

ever, into common-law entrant classifications." Id. at 365-366

(footnotes omitted)_

The Ohio Supreme Court thus abandoned a premises liability

rationale to justify the fireman's rule and instead used various

policy rationales to explain the rule:

"First, fire fighters and police officers can
enter the premises of a private property owner or
occupant under authority of law. Hence, fire fighters
and police officers can be distinguished from ordinary

invitees. Second, because a landowner or occupier can

rarely anticipate the presence of safety officers on
the premises, the burdens placed on possessors of
property would be too great if fire fighters and police
officers were classified, in all instances, as invitees

to whom a duty of reasonable care was owed. Third, the
rule has been deemed to be justified based on a cost-

spreading rationale through Ohio's workers'
compensation laws. In this regard, this court has

recognized that all citizeiis share the benefits
provided by fire fighters and police officers and,

therefore, citizens shonld also share the burden if a
fire fighter or police officer is injured on the job."
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Hack, 74 Ohio St.3d at 367 (citations omitted).

Hack further stated that the rationale behind the fireman's

rule is based upon firefighters' and police officers' assumption

of certain risks that exist "by the very nature of their chosen

profession." Id. The court also recognized that "[t]he risks

encountered are not always directly connected with arresting

criminals or fighting fires," explaining: "Members of our safety

forces are trained to expect the unexpected. Such is the nature

of their business. The risks they encounter are of various

types. A fire fighter, fighting a fire, might be attacked by the

family dog. f3e or stie might slip on an object in the iniddle of a

yard or on a living room floor. An unguarded excavation may lie

on the other side of a closed doorway, or the fire fighter might

be required to climb upon a roof not realizing that it has been

weakened by a fire in the attic. Fortunately, Ohi_o has statutory

compensation schemes which can temper the admittedly harsh

reality if one of our public servants is injured in the line of

duty." Id. at 367. Thus, under Hack the risk encountered need

not be one directly associated with the firefighter's or police

officer's response to the situation.

The court also noted that it would be unfair to impose the

ordinary standard of care applicable to a landowner-invitee

situation because "fire fighters can enter a homeowner's or

occupier's premises at any time, day or night.° Id. Unlike an

invitee whom the landowner.expects and for whom the landowner can
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prepare the premises, the landowner cannot anticipate an

emergency responder's presence on the property and thus has no

time to ensure the premises are safe for a firefighter or police

officer responding to an emergency. As the court explained,

firefighters and police officers "respond to emergencies, and

emergencies are virtually impossible to predict. They enter

locations where entry could not be reasonably anLicipated, and

fire fighters often enter premises when the owner or occupier is

not present." Id. at 368. The court found that abrogating the

fireman's rule would impose "too great a burden" on landowners

and occupiers. Id. at 368.

In the case at bar, we agree with the trial court's

conclusion that an independent contractor who performed work upon

private property may invoke the fireman's rule to bar an injured

public safety officer's negligence claim. Although Ohi_o courts

traditionally have applied the rule in the landowner context,

nothing in the cases suggests that the rule is limited to the

landowner context. Here, the homeowner had complete control of

the premises and the appellee was not actively involved in any

construction projects. Furthermore, as the Hack court observed,

police officers and firefighters are trained to expect the

unexpected and to encounter potentially perilous situations,

irrespective of whether a landowner or a third party created the

situation that ultimately caused the police officer's or

Appx. 14
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firefighter's injury.1 We believe that in the case sub judice,

appellant's injuries are better compensated through the workers'

compensation system, rather than through a civil action against

an independent contractor. We, however, welcome further review

and scrutiny of this rule and its application as we believe, in

light of Hack, that any modification should originate with the

Ohio Supreme Court.

Accordingly, based upon the foregoing reasons, we overrule

appellant's assignment of error and affirm the trial court's

judgment.

JUDGMENT AFFIRMED.

1 We note that the fireman's rule exists in the majority of
other jurisdictions, but it has many variations. See, e.g.,
Levandoski v. Cone (Conn.2004), 267 Conn. 651, 841 A.2d 208;
Flowers v. Rock Creek Terrace Ltd. Partnership (Md.1987), 308 Md.
432, 520 A.2d 361; Pottebaum v. Hinds (Iowa 1984), 347 N.W,2d
643; 'Kreski v. Modern Wholesale Elec. Supolv Co. (Mich.1987), 429
Mich. 347, 415 N.W.2d 178.

Appx. 15
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JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that

appellee recover of appellant the costs herein taxed.

The Court finds there were reasonable grounds for this

appeal.

It is ordered that a special mandate issue out of this Court

directing the Ross County Common Pleas Court to carry this

judgment into execution.

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, J.: Concurs in Judgment Only
Kline, J.: Dissents

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document constitutes a
final judgment entry and the time period for further appeal
commences €rom the date of filing with the clerk.

Appx. 16
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t1.
iN THE COMMON PLLTAB COVa'1'

ROSS COON'TY, OHIO FILED

^hAUS ► a^^
ET RL•T IK ,,ORCHRYCRY

wyÎMF. T̂,N̂EJUOGFUv
' NO. Ad^..L:S..^9NTVnr.atumYCRC CA5L•

VS nA-C SIOV AND, ENT'RY

JEPFREY BOYCE, ET AL,

OEFEHDAN'P6.

F f • t

This cause came on for consideration of the motion of

d.efendant. Daniel Reskett (hereinafter Heskettl for oummary

judgmenc. The court has conuidec'ad the motion of HesketC,

plaintiff Ri.cky Torchik's (hereinafter Torchik) re5ponse, the reply

of Henkett, and Che materials aGtached to the various motions apd

responses as well ag the depositions of Daniel Neekett and .7aff.rcy

Floyce.

in order to succeed on a motaon for su.4mary judg,nent, movanc

muet show;

(1) There is no genuine iseue aa to any matezial fact;

(2) The moving party ie entitled to judgment as a matter at

law;

(31 Rea9onable minde can come to but one concluoion, and that

conclurqion is adveree to the non-moving party, in whose favor the

evidence is to be most strong7.y con6trued. Har].ess v. willis 1laY

W^.rchousin9_Co., 54 Ohio St. 2d 64, 66; TP.m^1g ^!. _wean Unitgdr

Inc., 50 Ohio St. 2d 311, 327.-

1
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The parLy moving for eummary judgment bears the initial burden

oR infotming the trial court of the busie for its motion and

identifying thoec portione of the record thut demonstrate the

absenc2 of a genuine isaue of material fect. The moving par.ty may

not make a conclusory assertion that thenon-moving party has no

evidence to prove hie case. The moving party must specif.ieally

point to some evidence which demonat.xates that the non-mov:ing party

cannot support its cluima. Yf the moving party satietiea its

requir.ement, the burden shifta to che non-moaing party to set forth

specific tachs demonst.rating chat there is a genuine isaue of

material fact for trial. van^a_va__na 1, 77 Ohio St. 3d 421, 429;

DXes cr,ys aurt, 75 Ohio St. 3d 280; Merrit,_ve_ Kcnton Townshig

noazd nf 1Yapteen, 17.6 Ohio App. 3d 533, 536.

Additionally, Oitio CiviJ. Rule 56(C) provi(les in part as

[o).Aows:

..(S)ummary judgment shall be renflered forthwith if bhe
pleadings, depositions, anawexa to interrogatoriee,
written admissions, affidavite, transcri.pts ot evidence
in the pending caec and written stipolations ot fact, iE
any, timely filed in the action show thac theru is no
genuine iaoue as to any material fact and tt,at the mo^i.nq
party is entitled to judgmenc aa a matter o.f law. NO
evidence or stipulation may be considered except as
etated in thie rule.

In the case at bar, many oL the facts are not contested.

Torchik was a deputy witti the Roes County Sheriff's Uepartment and

had eerved with che Sheriff'e Department for over. ten years when

the inCident Oocurred. on Feb;aary 9, 2003, Torchik wae on duty

when he was dispatched to property owned by one Jeffroy M.0'. noyee

at 213 Sulphur Sprinq Road, Chillicothe, ohio. 'rorchik went to the

2
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property for the purpose of cbecking a home burglar alario that had

sonnded. Torchik had been to the property five or aix times

previously. Torchik checked doore and window; and then when he

took his first step off the wood deck of the houee on the property,

the stepe collapsed under him. Torcbik anserte that as a result,

his left knee was injured. There is no ev9dence that

owner or ffeskett were aware of Torcbik's presence.

the pzoperty

The evidencr. l.ndieatee thac aeffrey Boyce purchased the land

and bUilt a houee oD it with construction begLnhing in M&cch of

20o0 and completed in October of 2000. tfeskett built the house,

the deck, and the steps. Hi. Boyce's deposition testimony

indicates chaa he was not aware oE any probleme with the steps and

had no knowledgo of any problema with the stops prior to eebruary

4, 2003, (Noyce depoeition, pagea 9-10)• Noyce does recall etep6

werc mios.ing at one time Mr. Boyce put them back in pi.ace and

f.astened them to the deck witb ecrews {Boyce deposition, page i7).

The steps in question were built without handrails. The baeeboard

ot the deck was not attachbd to the gtound ao that ic raiaed and

lowered with tee ground as it froze and thawed (Heokett fleposition,

page 1.0)- Heskettfnrther testified chat the eteps werc buiat "to

the state code^ taeskett depoeition, pdge 101. '1'he sc:.ire were

connected to the deok by oCrewr, at the top step (Heokett

deposition, pages 8-9).

Ohio law provides that a contractor, may be liable to thone who

may foreeeeably he injured by a structure when work is negiigently

done. Sec dsckson Vs Citv ok Frnnklin, 51 Ohio App. 3d 51, 57;

Appx. 19
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Fink„e iLp71i Homes. I1ic,, 3006-ohio-3093, unreported Case No-CA

7205-01--21 (Court of Appeals for 8utler. County 2006). Were it the

sole iasue in thie case, the court would derermine that thnre was

a genuine ieeue as to mxterial facts concerning negligence on the

part of Heekett and uould overrule the motion of Heskett. However,

tteskett aseerta this case ehould be governed by the fireman, s rule,

dealt with 7noct recently by the Ohio 8upreme Court in the case o2

iack v_s Gilleaoie, 79 Ohio St. 3d 362.

The Hack court specifically dtated that in order tor a

homeowner or occupier of private property to be held liable to a

fiirefighter or police officer who enters the premises and io

injured in the perfozmanca of of.ficial dutieo, (1) that el,tbe.r the

injury was caused by the ownor's or occupier's willful or wanton

misconduct or affirmative act of negligence; (2) the injury was a

reeult of a hidden trap on the premises; (3) the injuYy'was cansed

by the owner or occupier's violation of a duty imposed by sLatnte

or ordnance enacted for ttfe benefit of. firefighters and police

officcre; or (4) the owner or occupier wae aware of the.

firefighters or police officere presence on the pcemises but failed

tu warn them of any known hidden danger thereou. 'Phe court

beiieves that these requirements are in the diejunctive r,o that if

any one appli.es, the homeowner or occupier can be liable to an

injur.ed police offic¢r.

While the court has been unable to fi.nd any authority

extending the fireman's ruLP to a contractor as oppoeed to an owner

or occupier ot properey, it would eeem anomalous to apply the

4

Appx. 20



09/08/2008 14:27 fiAE 1740774Z147 Spetnegel & MaMahon
^e ^ ___ : (d008

fireman's rule only to the owner or oeeupier of property and thue

reetrict the owner or occupier's liability while the contractor's

l.iab3.lity would be governed by traditional concepts of negligence,

thus requiring a derekndnation as to wheLher the off.icer is a

licensep or invitee.

A`he Ohio Supreme eouxt in ack nnted the fact tha6

ftrefightars and policemen do not readily fa,ll into the

classificat.ion of licensee or invitee and thia provideu the

Xati.onale for the fireman's rule, Thus, the court pelieves it

appr.opriate to apply the £ireman's role when a police ofkicer

tisserts a claim for an injury againet a contractor when that

policeman or f-irefighter, while on duty ynd preeent on private

prpperty, is injured by a structure allegedly negligentAy built by

that contractor on the propercy.

In applying the Haek test to pl.aintiff's claim agninst

Heskett, the court must firut determine whether TOZChik'9 Injury

was cauncd by Heskett'e willful or wanton mieconduct or af}irmative

act oE negligence. The court can find no authority for the

proposition that any of the alleged acto of Heekett conetitute

willful or wanton miseonduct. The next queution is what is an

affirmative act of negligence. The court has considered the case

of 5_mvc?ek ve Hovan, 2002-Ohio-2261, unrepor.ted Cace No. B0180

(Court of Appeala for c.ltyahoga Ceunty - 2002) oited by Rr.x-kett. In

Sly.czeR, the court considered whaL Constituted an affirmative aeL

of negligence. The 8myzcek court revi-ewed two unreported cahrs,

Evane vs Xiseaok, unreported Casc No. 95 CA 102, ( Court of Hppeale

5
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for nicking County - 1996) and itler vaglect Tool and Dvye Co•,

unreported Case no. CA-12791 ICourt of Appealu for Montgomery

Connty 1992)- 6oth these caees also Involved applicatl,en of the

fireman's rule. in both ans and Sotitler, the Bmvczek ceutt noted

that the facte expreeely reflected defendants knew that the

officera were on the premises- The court noted that 3n thone both

eases, defendants engaged in come aftirmative act whieh created an

iasue of fact. in evane, officers responded to a reported

burgAa'ry, The defendant in Ly.nN yelled 'run', causing the

officers to chase suspects they believed to be escaping out the

back door, in Sitler, the court found that a defendant•s failure

to reasonably answer invecti,gator•e direct (piestiona could

constitute an akfirmative act ot ne93igence. in the smvczt:k case,

an officnr wao investigating a reported burglary at preminee owned

by the defendant. There wag approx.imately 3/4^ to 1" of snow on

the yround- Smyczek slipped on the premicee allegedly due to the

uneven nature of the sidewal.k, The stnyczek court, baued on a lack

of any evidence that defendant waa aware that the partion of the

aidewalk where Smyczek tell was in poor condicion and also due to

the fact that defendaut wa-- not on the premises when 5myczek

nlipped, held the defendant could not be liable to Smyczek under

the first prong of the fireman's rule.

In ttte case at bar, there- is no evidence that Heskett wae on

the premisee when officer Torchik was injured- 6'urther, no

evidence chowe Heskett was aware of Torchik's presence on the

premi--es, Therefnre, the court finds that ae a matter of law and

6
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no affirmative act of negligence on Heskett's part nor any wi11Eu1

or wanton misconduct.

With regarde to the argument that plaintiff's injury waa a

reault of a hidden trap on the premioes, there is no evidence frotn

whlch the court could conelude that Heekett was aware of a problent.

obvious].y Lhe lackoE handrails wae apparent for all to see and

could noC be hidden. Tha court further notes that no evidnnce hns

been nffered by plaintiff that tha consCruction oE the stepa, other

than lack of handrlils, wae in violation of anycode requiremente

or w:s negligent in any other way.

There is no evidence thxt Torchik's injury^was caused by any

violation of a duty impoeed on Heskett by ataLUte or ordnance for

the bencfit of firefighters and police officers or that Henket,t wad

aware of the Ei,refighter's or oEfi.cer's presence on the premi.ee6,

and failcd to warn htm of any known or hidden danger.

aor these reaeone and considering the etandards of Oresher v

aurton supra, plaintiff's claitns aga.i•nst Heskett must be dismissed.

IL is therefore the order oE the court the motion Eor summary

judgtnenr of Heskett is granted and the fclaims of plai.nti.ffc,gai.ndt

him are die:nissed. ^Gj•^i_l^ ^'^^'^'fi^( i

ENTER:__ ^0^-

The qet4 ni Ih15 Caitl 11 hereby Uhocletl

70eNE e;.'aar•f.'.i Jtdef, dnd h9

di1t29:^_.G,.^•^:;:::: .. ::.-Ab!.alIc0Un9El

o^iz•:+ii-,..:::C..,,,^^..ir^•icr:es,^dtry
cc^:r.•... , x^n:^s;:-ka::ruysla.Mad,
sHO 10 btn' a5i acn tx:lCn: i.t['St

Jsdgs 7
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P
Rennenger v. Paccsctter Co.
Iowa,1997.

Suprcmc Court of Iowa.

Joltn.l. RENNENGER, Individually and as Next

Friend of Rhonda C. Renoerger, Hoather M.

Renncnger,and Renada N. Rennenger,and Sandra

K. Rennenger, His Wife, Appellauts,

V.

PACCSETTER COMPANY a/k/a Pacesetter Com-

pany, [nc., Appellce.

No. 95-1162.

Jan.22,1997

FireSghter stied contractor involved in renovation

of apartment building for injuries sustained when

he fell from unguarded and unraited deck area of

building while fighting fire. The District Court,

Polk County, Michael J. Streit, 1, grauted summary

judgment for contractor on basis of firefigliter's

rule. The Court of Appeals reveesed, and contractor

appealed. The Supreme Court, - , J., held

that contraetor was not protected by fire(ighter's

rule since alleged negligent acts of contractor that

resulted in firefightei's injuries were independent

from act which created emergency to which 6re-

fighter had responded.

Decision of Court of Appeals aftirined, and district

courtjudgment reversecl and remanded.

West Headnotcs

^ I . Negligence 272 C^570

.. ;-: Negligence
_-' e: `, I Defenses and Mitigating Circumstances

Assuntptiou of Risk
°?2fSi' k. Professional Rescuers;

"Firefighter's Rule", ..ar :.... ........

(Formerly 272k32(2. 18))
Firefighter's rule prohibits firefighters and policc
officers from recovering dantages when their claim

Page I

is based on satne conduct or act that initially cre-

ated need for person's presence in his or her official

capacity.

Negligence 272 G =1205(7)

. .. Negligence

. . ^ Preniises Liability

=7 Liabilities Relating to Construc-

tion, Demolition and Repair

. I ,2^ Liabilities of Particular Persons
Othcr Than Owners

Contractors

-'k. In General.

(Formerly 272k32(2.18))

Contractor involved in renovation of apartment

building was oot protected by firefigliters rule in

ncgligence suit brought by firefghter who was nr

jured when he fell froni unguarded and umailed

deck area that was under construction whfle fight-

ing fire in aparnnent buildiug; contractors alleged

negligence in failing to make construction site reas-

onably safe, and failing to install teinporary railings

or barriers, and in failing to provide adequate wam-

ing were independent from act whichet-eated emer-

gency to which firefiglrter had re.sponded.

*420 .. ;.and . . . :: of Patter-
son, Lorentzen, Duffield, Timnions, Irish, Becker &
Ordway, L..t,.P., Des Moincs, for appellants.

. ^r and a . . .. ..: of Srad-
shaw, Fowlcr, Proctor & Fairgrave, P.C., Des
Moines, for appellee.

Considered by _..., ., C'.J., and ;... ......

^ .. , i-:IF" Zndiit'r

In 1984 we adopted the firenran's rule

[hereinafter referred to as the firefighter's rule] and

field that a dram shop operator was protected by the

rule in a suit brought by two police officers seeking

damages for injuries they sustained when an intox-

@ 2008 Thomson/West. No Ciaim to Orig. U.S. Govt. Works.
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icated patron assaulted thetn while they were at-

tempting to quell a disturbance at a tavern. .

We recognizcd that courts have generally extended

the firefighter's rule to police officers and have held

the rule is applicable to all causes of action. ' .

Sincc our adoption of the rule in 1984, we

considered the application of the rule in two ap-

pcals. Hoth appeals involved police officcr dram

shop actions.

Here, we must decide if a contractor involved

in the renovation of a fourvstory apartment building

is protected by the firefighter's rule in a negligence

suit brought by a tirefightcr who was injured while

fighting a firc in the apatttment building. f7nder the

circumstances of this case, we conclude the fire-

Gghters rule does not apply. The decision of the

court of appeals is affirmed; the district court judg-

mcnt is reversed and the suit is remanded for trial.

1. Background Facts and Proceeding.r.

John J. Renncngcr was a firefighter for the City

of Des Moines who was seriously injured in the

coruse of his employment when he fell frorn a deck

area on the fourth floor level to the deck arca on

the third floor of an apartment building owned by

Shcrman Hill Association, Inc. The apartmcnt

building was under repair and coustruction by Pace-

setter Company (Pacesetter) at the time.

John Rennenger, individually and as next

friend for ltis three children, and Sandra K.

Reunenger, his spouse (collectively referred to as

Rennenger), brought a negligence suit against Pace-

setter for peisonal iujuries and loss of consoitium.

The petition alleged John was injured at the apart-

tnent building when he fell from an tutguarded and

unrailed foutth floor landing that wasunder con-

struction by Pacesetter.

Pacesetter filed an answer and alleged, as an

Page 2

afGrmative defense, reliance upon the firefighter's

rule. After conducting discovery, Pacesetter filed a

motion for sunimary judgmenfurging that the fire-

Gghter's rule barred plaintiffs recovery and entitled

Pacesetter to surnmary judgrnent as a matter of law.

Renttenger filed a resistance to the motion urging

the rule did not apply.

The district court granted the motion for sum-

mary judgment and dismissed Rermengcr's action.

"I'he court concluded Rennenger received his injur-

ies while perforining of5cial dutics relating to the

hazardous situation. The court found "firefighters

and police officeis may not recover for injuries

suffered as a direct result of theduties tlrey were

called upon to perform."

Remteiger timely appealed (lie court's judg-

ment. We transfcrred the appeal to the Iowa Court

of Appeals. . ... . . .. ... It held

Rennenger's claims were ari exccption *421 to the

fii-efightcrs rule because the claiins wcre based on a

third-party's negligent conduct. The appellate court

cited PatteGauna in stating Oie scope of the rule. In

PotteGaum, we -relied upon the language of thc

California Supremc Court, which stated "thc

[firefighter's tute] does not prohibit a fire6ghter

8om recovering damages when the act which res-

tilts in his injuty is independent from the act whiclr

aeated the etnergency to which the [6refighter] re-

sponded." .. . . ,.'., (quoting

- . . . _ - . ._ ^). The ap-

pellate court reversed the district court's judgment

aud remanded for trial. We granted Pacesetter's ap-

plicationforfurtherreview.'•.- _ , . -

Sumtnary judgment is appropriate only when

no genuine issue of material fact exists aud the

tnoving party is entitled to a judgment as a matter

of law. !....,, R. ('i.. P. ., „ The scope of the

firefiglrters rule is a legal question subject to surn-

mary determination-

II. Firefighter's Rule.

® 2008 Thomson/West. No Claim to Orig. U.S. Govt Works.
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.': In PotteGauin, we adopted a limited fire-

tighter's rule. . t . . In

lowa, the firefighter's rule prohibits firefighters and

police officers from recovering darnages when their

claim is based on the same conduct or act that ini-

tially created the need for the person's presence in

Iris or her official capacity. Id. See generally

Richard C. Tinney, Annotation, : .,. ,. _

tion,

; Larry D. Schcafcr, Annota-

Page 3

Id. at 645-46 (citation omitted). In Chapman,

we found no new policy reasous to abandon our po-

sition supporting the 6refighters rule. t -• •._...

In de6ning the scope of the firefighter's rule in

Iowa, we stated:

This is nol to say that firemen or police officers

are barred froin recovery in all instances in which

they are injured by negligent acts. The relevant in-

quiry is whether the negligently created risk which

resulted in the Jireman's or policeman's injury was

the very reason j'or his presence on the scene in his

profes•.sional capacity. If the answer is yes, then re-

covery is barred; if no, recovery rnay be had.

Although otlterjurisdictions adopted the rule in

the context of the duties owed by a landlord or oc-

cupier to individuals entering on thc preiniscs, or

upon reliance of the assuniption of risk doctrine to

bar r-ecovery, we adopted the rule for policy reas-

ons. Wc con-

cludcd
it offends public policy to say that a citizen in-

vites pi-ivate liability tnerely because he happens to

create a nced for those public services. Citizens

should be encouraged and notin any way discour-

aged frorn relying on those public eniployees who

have been specially trained and paid to deal with

these hazards. Additionally, a citizen does not Irave

the right to exclude public safety officers from

eniergency situations or to control their actions

once thcy have becn alerted to an einergency and

arrive on the scene. Indeed, a citizen may ltave a

legal duty to summon a public safety officer in

some instances atid to say he may, in the course of

discharging that duty, risk toit liability to officers

who are specially traincd atid I»red to cope witlt

these hazards, strikes us as inconsistent and unfair.

Finally, although we are aware of the widespread

existence of liability insurance, we believe these

risks are niore effectively atid fairly spread by

passing thein onto the public through the govern-

ment entities that einploy fire6ghters and police of-

ficers.

As these cases point out, although policemen

are barred from recovery against the person whose

negligence created the need for their presence, tlrey

are not baried from recovery for negligent or irrten-

tional acts of misconduct by a third party. Nor

would they be barred from recovery if the inclividu-

al responsible for their presence engagecl in sub-

sequent acts ^422 of negligence or rniseoncluct once

the otTicer was on the scene.

. . . . . . . r(emphasis ad-

ded). Wc held the IireCghter's rule applies to a

dram shop action where the dram shop violation is

the act which created the need for the officer's pres-

ence. .. . ..

Ir. :ecognition of the limited scope of the lov^a

nde, we refused to apply the rule when an intoxic-

ated driver's car collided with a squad car that was

responding to a request for assistance in a high

speed chase. ... _ ,'. Although

the police officer was perforniing law enforcement

activities, we observed "the main act that created

the need for Gail's presence was the highspeed

chase atid not the indirect dram shop violation." Id.

Clearly, the scope of the lowa rule is narrow.

Although the Michigan court also adopted the
firefightees rule on public policy gromtds, the
scope of its rule is broader. See A.-e.r°i i•. b?odcrr.

(o 2008 Thontson/Wcst. No Claim to Orig. U.S. Govt. Works.
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In adoption of the
firefighter's rule, the Michigan court stated:

Thus, as a matter of public policy, we hold that

firefighters or police officers may not recover for

injuries occasioned by the negligence which caused

thcir presence on the prcmises io thcir professional

capacities. This includes injurie.s arising from the

normal, inherent, and foreseeaG(e risks a% the

chosen profession-

- ' . _ . - (emphasis added). The

court summarized:(t)he scope of thc rule adopted

today includes ncgligence in causing the incident

rcquiring a safety officers presence nnd those risks

inherent in lulfilling the police or fire fightiug du-

ties.... The firefighters rule only insulates a defend-

ant from liability for injuries arising out of the in-

hereiit dangers of the piafession.

ld. (emphasis added). Consequently, in

Michigan the firefigltter's rule prevents recoveiy for

Iwo types of injury, (1) those derived froin the neg-

tigence causing tlie safety ol7icer's presence, and

(2) those stemming from the normal risks of the

safety officer's profession.

In contrast, the Wisconsin court adopted a very

limitcd 6retlghters rule. In Wisconsin, a firc6ghter

may not recover from the landowner or occupier

who uegligently starts a fire or negligently fails to

cm-tail its spread - - -

(applicatiml of public policy consideration prevents

a firefighter 5nnr recovery against property or oc-

cupier whose only negligence is in starting a fire or

failing to curtail its spread); see also %, ...

.. . . . . . , - (court refused to expand the firc-

fighters rule to cover nianufacturers whose defect-

ive product starts or con(ributes to a fire).

Likewise m "::r%• _ .. i • . ._ , .
A):2 the court applied

the sanie "relevant inqairy" we expressed in Pot1e-
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baum when determining if the rule should apply.

The Georgia court refused to apply the rule where

the firefigliter was injured not by reason of the fire

but when he fell into an open excavation while try-

ing to get to the fire. Id. We believe the litnited fire-

fighter's rule as applied to 6refighters in Wisconsin

and Georgia expresses the limited scope of the fire-

figliter's rule adopted in Iowa.

Ill. Application qfFirefighter's Rule.

Rennenger alleged he was injured when he
fell froin the unrailed and unguarded landing on the

fourth Icvel of tfre aparttncnt building while he was

searching for occupants and ventilating the apart-

ment building. The building was being remodeled

and repaired by Pacesetter. Rennenger claims that

Pacesetter was negligent in failing to make the con-

struction site reasonably safe, in failing to coniply

with state and fedeial safety standards, in failing to

install temporary railings or barriers, and in failing

to provide adequate warning. Rennenger makes no

claim that Pacesetter negligently caused the fire or

contributed to its spread. Apparently the fire was a

result of arson. Although Rennenger's injuries may

have arisen from the normal, inherent, and foresee-

able risks of a firefighter, our firefighter's"423 rule

is liinited to those injurics arising from the acts that

created the need for the firefighter's presence.

Clearly, the alleged negligent acts that resulted in

Rennengers injuries are independent frotn the act

which created the emergency to which he and the

fire department had responded.

We af6rm the court of appeals decision; we re-

versc the district courtjudgtnerit and retnand for tri-

al.

DECISION OF COUR'T OF APPEALS AF-
FIRMED; DISTRICT COURT JUDGMENT
IIEVEftSED AND REMANDED.

lowa,1997.

Rennenger v. Pacesetter Co.
558 N. W.2d 419

C9 2008 Thomsott/West. No Claim to Orig. U.S. Govt. Works.

Appx. 27



558 N.W.2d 419
558 N.W.2d 419
(Cite as: 558 N.W.2d 419)

END OF DOCUMENT

© 2008 Thoroson/West. No Claini to Orig. U.S. Govt. Works.

Page 5

Appx. 28



\1t'sl.!;w
853 S.W.2d 928
853 S.W.2d 928
(Cite as: 853 S.W.2d 928)

^
Gray v. Russell

Mo.,1993.

Supreme Court of Missouri,En Banc.

Roy G. GRAY and Martha Gray, Appellants,

V.

Kenneth RUSSELL and Helcn Russell, d/b/a Rus-

sell's Varicty Store, Respondents.

No. 75449.

May 25, 1993.

Police officer, who was itjured in fall down stairs

of loading dock while checking locks at business

premises, brought personal irijury suit against own-

ers. Owners were granted summary judgment by

the Circuit Court, Henry County, ' . -

, J., and officer appealed. Appeal was trans-

ferred ti-mn the Court of Appeals. "I'he Suprenic

Court, , J., held that officer's claini against

ow•ners for alleged negligence in failing to ad

equately maintain steps from loading dock fell out-

side scope of "Greman's rule."

Revcrsed and remanded.

West Headnotes

Negligence 272 G^1040(3)

Negligence

Prcmiscs Liability

Standard of Care

. . ! Status of Entrant

Licensees

. . . . ^+ k. Care Required in

(Foi-inerly 272k32(2.2))

Negligence 272 C;;;>1085

Negligence

_ . . . !: Prentises Liability

.^ . - BreachofDuty

Page I

k. In Cenerul. ' . . . ._^! r.a^_...
(Formerly 272k52)

Possessor of land is liable for bodily harm caused
to licensees by nonobvious danger or artificial con-

dition on land if possessor knows of condition, real-
izes it poses unreasortable risk of harni, and fails to
eithcr remedy condilion or warn liccnsees of risk;

law no longer holds safety of gratuitous licensecs in
disregard.

Negligence 272 r>1060

Negligenec

Premises Liability

- - Standard of Care

. •' k. Police, FiretSghters and Oth-
er Public Servants. '- .

(Formerly 272k32(2.18))

Duty owed to public safety officers is not autotnat-

ically defined in terms of duty to licensees; status

of person entering land of auothcr is fact dependent

determination, and, ouce person's presence becomes

known, his or her status as invitce, licensee, or tres-

passer largely disappears, and uniform duty of reas-

onable care is owed in each instance.

Negligence 272 C^570

Ncgligcncc

Defeuses and Mitigating Circumstances

Assurnption of Risk

.. "- k. Professional Rescuers;

"Firetightcr's Rule". :,; ..

(Formerly 272k32(2.18))
"Firefighters rule" (also known as "tireman's
rule") applies only in emergencics.

Negligence 272 C=1315

.--'^ Negligence

Pretnises Liability
Defenses and Mitigating Cir-

', 0 Assutnption of Risk
191 ^ k. Professional Rescuers;

cumstances
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°Firefighter's Rttle".
(Forinerly 272k32(2.18))

Police officers claim against owncrs for alleged

negligence in failing to adequately maintain steps

from loading dock, which collapsed, causing inul-

tiple injury to ofliccr whilc he was checking door

locks on closed business in scope of Itis employ-

mcnt, fell outside scope of "firetnan's rule," be-

cause officer was injured during roufine building

check and not while responding to entergency.

Negligence 272 G^403

Negligence

Proximate Cause

. . --' k. Vuhierable and Hndangered Per-

sons; Rescues and fimergencies.

(Formerly 272k56(1.17))

"Rescue doctrine" embodies policy choice by

courts to deem rescue attenipts to be foreseeable for

purpose of tort recovery becausc "danger invites

roseue"; doctrine ensures that issuc df proxirnate

cause will not Iiinder injurcd rescuet's attempt to re-

cover from original tortfeasor, and thus, same neg-

lir;ence which iniperils victiin is also proximate

negligence as to nonwanton rescuer.

Negligence 272 «570

Ncgligeoce

Defenses and Mitigating Circunrstances

Assumption of Risk

" k. Professional Rescuers;

"Firc6ghter's Rule". ..;:^., - _. . . .

(Fortnerly 272k74)

Benefits of "rescue doctrine" are withheld from

public safety officers who are injured in line of

duty whilc pcrforming rescue, on grounds of public

policy; such "professional resetters" cannot recover

for injuries attributable to negligence that required

their assistance, because their position specifically

requires them to confront these hazards on beltalf of

public; because of their exceptional responsibilities,

when firefighters and police officers are injured in

performance of their duties, cost of their injury

should be borne by public as a whole, through

Page 2

workers' contpensation laws and provision of insur-

ance benefits and special disability pensions.

Negligence 272 <^=570

Negligence

. -" Defenses and Mitigating Circumstances
Assumption of Risk

^.- k. Professional Rescuers;
"Firefighter's Rule" 'I-•i^-.- ..

(Formcrly 272k32(2.18))

"Firefightet's rule," which prohibits firefighter from

recovering against person whose orclinary negli-

gence created emergency, extends to police of-

ficers.

Negligence 272 C^570

Negligence

Defenses and Mitigaling Circutnstances

Assumptiort of Risk

_. _..'. k. Prolessional Rescuers;
"Fire[ighter's Rule"-#.,, '

(Formcrly 272k32(2. I8))

Negligence 272 4E,:^1315

Negligcnce

•- Premises Liability

'' l!.1 Defenses and Mitigating Cir-
cunistances

' Assuniption of Risk

. . ^.- k. Professional Rescuers:
"FirefiglltersRule". '..... - .

(Fortnerly 272k32(2.18))
Where routine inspection is being carried out, 6re-

fighter or police officer can choose not to proceed

if apparcnt risks present unreasonabledanger, and

in such circumstances, public policy does not re-

quire exceptional rules of law such as rescue doc-

trine in firefighter's rule, and relative duties and li-

abilities of parties can then be addressed by

whatevcr traditional rules are applicable, including

pcemises liability.

i" 1 Negligence 272 C=570
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Negligence
- . ' Defenses and Mitigating Circumstances

- Assumption of Risk
- ik. Professional Rescuers;

"Firefigliter's Rule".

(Formerly 272k32(2.18))

"Fircfighter's rulc" is narrow exception to rescue

doctrine, justified by public's need for iunnediate

and courageous action by public safety ofticers in

emergency situations.

*929 , Sedalia, for appellants.

. .. . , " . , Kansas

City, for respondents.

Jeffrcy P. Ray, Kansas City, for ainicus curiae

MODL.

P. Kevin Blackwell, Independence, for ainicus curi-

ae MATA.

: . . , Judge.
In (his case we rcvisit the "firefighter's rule,"

which, ttnder certain circumstances, preclucles tort

rccovcry by public safety officers who are injurcd

in the line of duty. Because the firefighter's rule is

an execption to the rescue doetrine, it does not bar

an action for injuries suffcred by a police officer

while performiug t-outine duties in a nonemergency

situation when those injuries are caused by a

landowner's ordinary negligence. We reverse the

judgment in favor of respondents and iemand.

On review of a defendant's motion for sum-

mary judgment, this Court vicws the record in the

light tnost favorable to the plaintiff, accot'ding to

plaintiff all reasonable inferences that may be

drawn from the evidence. Surnmary judgment is ap-

propriate only if the pleadings, depositions, answers

to interrogatories, and admissions on file, together

with the affidavits filed in connection with the mo-

tion, demonstrate that there is no genuine issue as

to any material fact and that the ntovant is entitled

to judgment as a inatter of law. Ru(c 74.04(c).

The facts are not in dispute. Appellant Roy

Page 3

Gray was a police of6cer etnployed by the City of

Windsor, Missouri. liis duties included checking

the buildings in the city's business district pursuant

to department procedures. Oo the evening of

Scpteniber 30, 1988, Gray pcrFormed a routine in-

spection of the building owned by respondeuts.

After checking the loading dock behind the build-

ing, lie started to descend the wooden steps at the

dock's west end. The slairs collapsed and he was

badly hurl. At no time pertinent to the suit are facts

alleged that would constitute an emergency or res-

cue situation.

Appellants Roy Gray and Itis wife sued re-
spondents for negligence and loss of consortiuin,

alleging that the stairs were not reasonably safe,

that respondents knew or should Irave known of this

condilion, and that their failure to properly maintaiu
the stairs led to Roy Gray's injuries. Respondents'
molion ror summary judgtnent was granted on the

grounds thal the Ilrefighter's rule bars this suit.

The firefighter's rule lras been discussed in a

number of deeisions by this Court. Its initial ap-

pcarance was in the companion cases of '

and

;. These decisions ittvolved an incident in

which a firefigltter and a volunteer firefighter, re-

spectively, fell througlt a third-floor porcit while

battling a blaze. The owner of the building did not

warn the firefighters that the porch was unsafe al-

though*930 lie had knowledge of the danger and an

opportunity to warn theni.

-.;- analyzed the owtier's duty to the fire-

fighters in the context of the traditional rules of

premises liability. The Court decided that firefight-

ers have the same status as licensees, even though

they do not need the possessor's permission in order

to enter the property. "_ '. This

classification was fatal to the suit, as the Court

noted that "a possessor owes no duty to licensees as
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to maintenance". ' Consequently, the own-
er was absolved of liability for his failure to warn
the firefighters to leave the porch after he knew of

their presence there. extended

the rtde to the voluntcer 6refighter.

On their face, and . ... 1 ap-

pear dispositive of appcllants' cause of action. [3ttt

the detinition of a possessor's duty to li-
ccnsces was discarded in

Therc, the Court

"concluded that the existing law is outmoded and

should be changed." In its place, the

Court adopted the rulc sct forth in Restatement,
Law of To+-ts, First §342 (1934). That section holds
a possessor of land liable for bodily harm causcd to

licensees by a nonobvious natural or artificial con-

dition on the land, if the possessor knows of the

condition, realizes it poses an unreasonablc risk of

harm, aod fails to either remedy the condition or

warn licensees of the risk. Accordingly, the law

no longer Irolds the safety of gratuitous licensees in
disregard.

The Court rejected the morc expans-

ive form of the rule set out in the 1965 Re-

statement, which only requires the pos-

sessor of land to havc "reason to know of
the condition". This
version was advocated in Judge Storck-

man's concurring opinion. . ..

It should be noted that, under present

law, the duty owed to public safety officers

is not automatically defined in terms of the

duty to licensees. The status of a person

cntering the land of another is a fact-

dependent determination. See .^

In addi-
tion, once a person's presence becomes
known, his or her status as an invitee, li-
censee, or trespasser largely disappears,
and a uniform duty of reasonable care is

owed in each instance.

Page 4

Subsequeut opinions of this Court have dealt

with the firefighter's rule frotn a niore general per-

spcctive. In

_ . , , the Court discussed

the rulc's developntent and noted arguments ad-

vanced by other courts as support for its continued

viability, such as assuniption of the risk and public

policy considerations.' ^.. ... The Court de-

clined the plaintifYs invitation to abandon the rule,

but no statement of the rule itself appears

in the opinion. The rule was restated, however, in

, as follows:

Not being a traditional premises liab-

ility case, correctly cites . v. l

and as authority with regard only
to the recognitiou of tlie fircfighter's rule in
Missouri law. ^ . . -

The rule provides that a lirentan brought in

contact with an emergency situation solely by reas-

on of his status as a firetnan who is injured while

performing firetnan's duties tnay not recover

against the person whose ordinary negligence cre-
ated thc ctnergency.

A careful reading of this statetnent

slrows why the conclusion that appellants' petition

is baired by the rule is erroneous. Quite sirnply, the

fuefi.t,dhter's rule applies only in emergencies.

l'hus, appellants' claims fall outside the scopc of

the rule because Roy Gray was injured during a

routine buflding check and not while responding to

an'y emetgency. The reason for this particular limit-

ation is that the 5re6ghtels rule originated as an

exception to the "rescue doctrine," as noted in

.%datl_..

-^. 1'he wording of the rule suggests oth-
er situations that fall outside its scope,
such as injuries caused by wanton or reck-

less acts, and inteutional torts. See
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. . discusses the policy considerations

behind the development of the rescue doctrine as a

"lcgal shorthand" for *931 proximate cause, and of

the firefighter's rule as an exccption thereto, most

of which need not be rcpeated here. Bssentially, the

rescuc doctrine entbodies a policy choice by courts

to decm rescue attempts to be foreseeable for pur-

poses of tort recovcry because, in Cardozo's mem-

orablc phrase, "Dangcr invites rescue."

. The

doctrine ensures that the issue of proximate cause

will uot hinder an injurcd rescuei's attempt to re-

cover fi-om thc original tortfeasor. Thus, "the same

negligcnce which imperils a victim is also proxim-

atc negligence as to thc nonwanton rescuer."

. The benefits of the rescue doctrine,

however, are withheld from public safety officers

who are injured in the line of duty wltilc pcrforrning

a rescue, again on grounds of public policy.

Such "professional rescucrs" cannot recover for in-

juries attributable to the negligence that required

their assistance, because their position specifically

re,quires them to confront these hazards on behalf of

the public. As stated in

` Although thc rule developed in con-

ncction with firefighters, hence its name, it

has been extended to police officers.

cxcmpted ambulance attend-

ants from the firefighter's rule precisely be-

cause their responsibilities do not enconi-

pass a duty to rescuc.

Policetnen and firemen have exceptional re-

sponsibilities. At the sccne of an emergency they

are covered by a panopty of legal powers and duties

necessary to control the people and place where

rescue is required. They are expected to act with

daring and dispatch to protect life and property.

_ . _.. ... . . ^-. f irefrghters and police of-

Page 5

ficers are Itired, trained, and cotnpensated to deal

with dangerous situations affecting the public as a

wholc. Because of their exceptional responsibilit-

ies, when firefighters and police officers are injured

in the performance of their duties the cost of their

injuries shotdd also be borne by the public as a

whole, through the workers' compensation laws and

the provision of insurance benefits and special dis-

ability pensions. We have identified this

rcasoning as "the tnost persuasive and most nearly

universal rationale for the fireman's rule".' --- I

. Some courts also cite the assuinption
of risk rationale, noting that police officers
and fire6ghtets voluutarily assume the
hazards inherent in their respective profes-
sions. . : .. . . , .

Obviously, these considerations do not

apply in nonemergenr,y or nonrescue situations.

Wiren, as here, a routine inspection is being carried

out, the firefighter or police officer cart cltoose not

to proceed if the apparent risks present mtreason-

able danger. In such circumstances, public policy

does not require exceptional rules of law such as

the rescue doctrrine and the firc5glrter's rule. The re-

lative duties and liabilities of the parties can then be

addressed by whatever traditional rules are applic-

able; here, those concerning premises liability. The

firefighter's rtde does not exist to discriininate

against public safety officers or to make tltern

second class citizerns. Nor does it exist to insulate

individuals from liability for ordinary negligence in

ordinary situations. The 5refighter's rule is a nar-

row exception to the rescue doctrine, justified by

the public's need for immediate and courageous ac-

tion by public safety officers in emergency situ-

atlons.

In sum, appellants' claims are not barred by the

firetighter's rule because the injtuies complained of

were not sustained under circumstances that would

engage Roy Gray's professional duty to rescue or toN
respond to an emergency. "The sununaty judg-

ment in favor of respondents is reversed,*932 and
the cause is remanded to the trial court.
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This is not to imply that a "separate

and independent acts" exception, as argued

by appellants, could not be recognized in

an appropriate case. We reserve for anoth-

er daythe question of whether a public

safety officer who is injured during a res-

cuc attempt because of an act of negli-

gence unrelated to (he emcrgency at hand

may inaintain a cause of action, notwith-

standing the appticability of the 6refight-

cr's rule.

All concur.

M o.,1993.

Gray v. Russell

853 S.W.2d 928
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P
Donohue v. San Francisco Housing Authority
Cal.App. I Dist.,1993.

Court of Appeal, First District, Division 2, Califor-

nia.

Robert DONOHUE, Plaintiff and Appellant,

V.

SAN FRANCISCO HOUSING AUTHORITY et

al., Defendants and Respondents.

No. A049317.

June 15, 1993-
Review Denied Sept. 16, 1993.

Fire figlrter brought personal injory action against

building owner, alleging that he slipped and fell on

wet, slick stairs during unannounced fire safety in-

spection of building. The Supecior Court, San Fran-

cisco County, No. 866133,Ira A. Brown, J., entered

summary judgnrent for owner, and appeal was

taken. The Court of Appeal, 7 Cal.App.41h 1620,

281 Cal.Rptr. 446, affirmed. Fire fighter's petition

for review was granted, 284 Ca1.Rptr. 510, 814

P 2d 289.The Supreme Coutt, 13 Cal.Rptr.2d 849,

840 P.2d 954, remanded case for reconsideration.

On remand, the Court of Appeal, StniOt, J., held

that: (1) fire fighter's rule did not bar claim, and (2)

fire fighter's conduct in proceeding to traverse stairs

was no more than species of contributory negli-

gence to be cousidered by jury in apportioning

comparative fault.

Reversed.

West Headnotes

j]) Negligeoce 272 C^=570

272 Negligence

272XV1 Defenses and Mitigating Circumstances
272k550+Assumption of Risk

272k570 k. Professional Rescuers;
"Firefighter's Rule". Most Cited Cases

(Formerly 272k32(2.18))

Page 1

Under "fire fighteis rule," persmt who started fire

is not liable for injury sustained by fire fighter who

is summoned to fight fire since party who negli-

gently started fire has no legal duty to protect fire

fighter from very.danger that fire fighter is em-

ployed to confront.

12J Negligence 272 (D^570

272 Negligence

272XVI Defenses and Mitigating Circunistances

272k550 Assumption of Risk

272k570 k. Professional Rescuers;

"Firefighter's Rule". Most Cited Cases

(Formerly 272k 105)
For defendant to invoke defense of fire fighter's

rule, negligence ntust create obvious risk and be

cause of fireman's presence.

131 Negligence 272 C^1315

272 Negligence

272XVII Preniises l.iability

272XVII(L) Defenses and Mitigating Cir-

cumstances

272k1310 Assnmption of Risk

272k 1315 k. Profcssional Rescuers;

"Firefighter's Rule". Most Cited Cases

(Fonnerly 272k32(2.18))
Fire fighter`s nde did not bar personal injury claim

brought by fire fighter who slipped and fell on wet,

slick stairs during unannounced fire safety inspec-

tion of bnilding since fire fighter's injuries were not

caused by act of negligence which prompted his

presence in building; facts that fire 5ghter was in-

jured while in regular course of liis duties and that

hazard was one normally encountered as part of his

job were not dispositive, negligent conduct at issue

was building ownet's failure to install nonslip ad-

hesive treads on stairs coupled with itnproper main-

tenance practice of hosing down stairs and neither

of these acts was reason for fire fighter's presence

since fire fighter was not summoned to scene to in-

spect slipperiness of stairs, but rather to inspect for
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fire code violations.

(4) Negligence 272 C=1304

272 Negligence

272XVI1 Premises Liability

272XVIl(L) Defenscs and Mitigating Cir-

cutnstances

272k1301 Effect of Others' Fault

272k1304 k. As Grounds for Appor-

tionment; Comparative Negligence. Most Cited

Cases

(Formerly 272k97)

Negligence 272 C=1315

272 Negligence

272XV11 Premises Liability

272XVII(L) Defenses and Mitigating Cir-

cumstances

272k1310 Assumption of Risk

272k1315 k. Professional Rescuers;

"Firefighter's Rule". Most Cited Cases

(Formerly 272k32(2.18))

Building owner owed general duty to tenants and

visitors to maintain its premises in reasonably safe

condition and owner breached its duty of care by

hosing down stairs prior to fire fighter's unan-

nounced frre safety inspection and by failing to in-

stall skid resistant treading on stairs and tlierefore,

fire fighter's conduct in proceeding to traverse

stairs, despite fnll appreciation of risk created by

such negligence, was no tnore than species of con-

tributory negligence to be considered by jury in ap-

porlioning cotnparative fault in fire fighter's per-

sonal injury action_

)5J Judgment 228 ^.-`-^181(33)

228 Judgment
228V On Motion or Sumtnary Proceeding

228k181 Grounds for Summary Judgment
228k t 81(15) Particular Cases

228ki8l(33) k. Tort Cases in General.
Most Cited Cases

Material issue of fact as to whether building owner

Page 2

breached duty of care toward fire fighter in main-

taining property precluded summary judgment for

owner in fire fighters personal injury action, al-

legiug that he slipped and fell on wet, slick stairs

during unannounced fire safety inspection of build-

ing.

**149 *660 Thomas J. Brandi, Mylene L. Re-

uvekamp, Bianco, Brandi & Jones, San Francisco,

for plaintiff and appellant.

McGee, Lafayette, Willis & Greene, Gary T. Lafay-

ette, Kevin M. Clarke, San Francisco, for dcfend-

ants and respondents.

SMITH, Associate Justice

Robert Donohue., a San Francisco firefighter,

brought this action for personal injuries after he

slipped and fell on wet, slick staiis during an unan-

nounced fire safety inspection of a building owned

by ttte San Francisco Housing Authority (SFHA).

The California Supremc Couit remanded this case

for reconsicleration in light of Knight v. Jeweti

(1992) 3 Cal.4th 296, 11 Ca1.Rptr:2d 2, 834 P_2d

696(Knioht ), after we had affirined summary judg-

nrent in favor of SFHA by applying tradilional

common law principles regarding assumplion of the

risk. Upon reconsiderafion in light of Knight, we

conclude that assumption of the risk no longer

presenls an absolute bar to plaintiffs recovery, but

in this factual setting constitutes a mere variant of

the doctrine of contributory negligence. We will

therefore reverse Ihe judgnient of the lower court.

*661 BACKGROUND

'fhe facts an; basically undisputed. Plaintiff

Robert Donohue was employed as a firefiglrter with

the San Francisco fire departtnenl from 1955 until

his retirement in March of 1987. On March 26,

1986, in his capacity as battalion chief, plaintiff

conducted a fire safety inspection of a low rise

apartment bnilding owned by SFHA. The building

consists of three floors with a flight of concrete

stairs leading from the tltird floor to a penthouse

door, which opens out onto the roof.
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Plaintiff noticed that the stairs were wet and,

since he observed two or three men with a hose

leaving the scene, concluded that they Itad just fin-

ished washing down the stairs. As part of his in-

spection, plaintiff climbed the stairway to see if the

penthouse door was locked, a condition not permit-

ted by the fire code. Having inspected the building

a number of times before, he knew the door had

sometimcs been left locked.

Plaintiff was wearing crepe-soled shoes issued

by the fire department and was particularly cautious

in traversing the stairway, knowing that the steps

were wet and having observed puddles and mud. As

he descended the stairs from the penttrouse door,

plaintiffslipped and fell on the landing above the

third floor, breaking his arm. After the injnry,

plaintiff did not return to work and went on disabil-

ity retirement.

The concrete steps did not have skid-resistant

treads on thenl, despite the fact that several years

earlier the SFHA safety comtnittee had recoinmen-

ded that tlrey be installed- ln accordance with

routine practice, (he fire department did not give

SFHA any advance notice of the inspection, al-

though SFHA had general knowledge that its build-

ings were being inspected on a quarterly basis.

According to injury reports kept by the fire de-

partment, plaintiff had multiple slip-and-fall acci-

dents prior to the incident in question, although all

of the accidents occurred under fire5ghting condi-

tlons.

Defendant moved for sumniary judgnlent based

on the tlleory that plaintiffs recovery was barrcd by

either the firefighter's rule or traditional common

law assumption of the risk. The court granted surn-

mary judgment without specifying which ground

formed the basis of its mling.

*662 APPEAL

I

The Knight Opinion

Page 3

In Knighl, a three-judge plurality of the state

Supremc Court (with a fourth, Justice Mosk, con-

curring in the result) effectively abolished the pre-

vious judicial categorization**150 of assutnption of

the risk into "reasonable" and "unrcasonable"

forms for purposes of determining whether the de-

fense is subsumed by comparative negligence as set

forth in Li v. Yellorv Cab Ca. (1975) 13 Cal.3d 804,
119 Cal.Rptr. 858, 532 P.2d 1226(Li ), After ana-
lyzing Li and the authorities it cites, Knight de-

clared that survival of the doctrine, in any given

fact situation, should instead turn on the distinction

between "primary" and "secondary" assumption of

the risk. Prinlary assumption of the risk according

to Knight refers to "those instances in which the as-

sumption of the risk doctrine embodies a legal con-

clusion that there is `no duty' on the part of the de-

fendant to protect the plaintiff from a particrdar

risk...... Secondaty assumption involves "those in-

stances in w6ich the defendant does owe a duty of

care to the plaintiff but the plaintiff knowirngly en-

coanters a risk of injury eanscd by ttte defendant's

breach of that duty ... -" (Knight, supra, 3 Cal.4th

296, 308, 11 Cal.Rptr.2d 2, 834 P.2d 696.) In the

second instance, the plaintiffs conduct is simply

equivalent to contributory negligence and not

deemed an absolute bar to recovery.

Knigh/ held that "the question whether the de-

fendant owed a legal duty to protect the plaitttiff

frorn a particular risk of harm does aiot turtt on the

reasonableness or unreasonableness of the

plaintiffs conduct, but rather on the nature of the

activity or sport in which the defendant is engaged

arrd the relationship of the defendaut and the

plaintiff to that activity or sport." (Knight, supra, 3

Cal.4th 296, 309, 11 Cal.Rptr.2d 2, 834 P.2d 696.)

Finally, since the existence and scope of the

defendant's duty in a given situation is a legal ques-

tion, not a factual one, the applicability of the as-

sumption of the risk doctrine is especially amenable

to resolution by summary judgment motion.
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Knight, supra, 3 Cal.4th 296, 313, 11 Cal.Rptr.2d 2,
834 P,2d 696.) With these principles in mind, we
turn to the case at bar.

11

Firefighter's Rule

SFHA continues to maintain that plaintiff is

baned froni recovery by application of the fire-

f3ghter's rule, since his injury was incurred in the

*663 performance of his duties and the hazard of

slipping and falling on wet stairs in particular was

part and parcel of plaintifPs job as a firefighter.

[1] Knight, supra, expressly declares that the

firefighter's rule survives as an example of

"prinrary" assumption of the risk. In footnote 5, the

court states that in addition to lhe sports setting,

"the primary assumption of risk doctrine also

comes into play in the category of cases often de-

scribed as involving the `firefighter's rule.'

[Citation.] I n its most classic form, the firefighteis

rt4e involves the question whether a person who

negligently has started a fire is liable for an injury

sustained by a 6refighter who is sutntnoned to fight

the fire; the rule provides that the person who star-

ted the fire is not liable under such circumstances.

[Citation.[ Although a number of theories have

been cited to support this conclusion, the most per-

suasive explanation is that the party who negli-

gently started the fire had no legal duty to protect

the firefighter from the very danger that the fire-

fighter is employed to confront." ( 3 Cal.4th 296,

309-310, 11 Cal.Rptr.2d 2, 834 P.2d 696, emphasis

added.) Since Knight neither expanded nor restric-

ted the scope of the rule, we must still determine its

applicability here.

[2] In our prior opiniott in this case, we found
that the firefighteis rule did not apply because it

does not bar recovery for independent acts of mis-
conduct which were not the cause of the plainfiffs
presence on the scene. (Hubbard v. Baelt ( 1980) 28

Page 4

Cal.3d 480, 486, 169 Cal.Rptr. 706, 620 P.2d 156;
Rowland v. Shell Oil Co. (1986) 179 Ca1.App.3d

399, 403, 224 Ca1.Rptr. 547.) In order for defendant

to invoke the defense, the negligence must create an

obvious risk and be the cause of the fireman's pres-
encc. (Malo v, Willis (1981) 126 Cal.App.3d 543,
547, 178 Cal.Rptr. 774.) We adhere to that conclu-
sion.

[3] The fact that plaintiff was injured while in

the regular course of his duties as **151 a fireman

and that the hazard was one normally encountered

as part of his job, are not dispositive. The negligent

conduct at issue was SFHA's failure to install non-

slip adltesive treads on the s(airs coupled wilh the

impmper nraintenance practice of hosing down the

stairs. Neither of these acts was the reason for

plaintiffs presence. Plaintiff was not sommoned to

the scene to inspect the slipperiness of the stairs, he

was there to inspect for fire code violations. Since

ttte injuries were not caused by an act of negligence

which prompted plaintiffs presence in the building,

the firefighter's mle does not bar the presenl claim.

(Tet-hell v. Atnerican Commomvealth Associates

(1985) 172 Cal.App.3d 434, 440, 218 Cal.Rp(r.

256.)

* 664111

Primary vs. SecondaryAs.suinption of the Risk

After Knight, whether a plaintiffs cause of ac-

tion is barred by assumption of the risk or is a mere

variant of contributory negligence no longer htrns

on the reasonableness of the plaintiffs conduct or

his subjective awarcness of the nature attd mag-

nitude of the danger. (Knight, supra, 3 Cal.4th 296,

309, 312-313, 316, 11 Cal.Rptr.2d 2, 834 P.2d

696.) Instead, the central question is whether, in

light of the nature of the activity and rela(ionship of

the parties, the defendant breached a duty of care

toward the plaintiff or had no duty to remedy the

danger which the plaintiff confronted. If the former,

the defense is subsumed by comparative negligence
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principles and the claim survives. If the latter, the
defense presents an absolute bar to the claim. (Id.,
at pp. 314-315, 11 Cal.Rptr.2d 2, 834 P.2d 696.)

Again Knight provides direct guidance relevant

to our situation. After acknowledging that an owner

or occupier of land owes a general duty of care to

eliniinate dangerous conditions on his property (3

Cal.4th at p. 315, 11 Cal.Rptr.2d 2, 834 P.2d 696

citing Rowland v. Christian (1968) 69 Cal.2d 108,

70 Cal.Rptr. 97, 443 P.2d 561).Knight notes that in

the all-or-notbing era prior to Li, a defendant who

breached this duty by allowing a dangerous condi-

tion to exist was nevertheless absolved under com-

mon law assumption of the risk if the plaintiff had

actual knowledge of the danger and deliberately

chose to encounter it. As an example, Knight cites

Prescott v. Ralphs Grocery Co. (1954) 42 Cal.2d

158, 265 P.2d 904(Prescott ) , a case virtually indis-

tinguishable frotn the one at bar.

In Prescott, a grocery store customer entered

the defendant's store to make a purchase. Upon ex-

iting she noticed a lot of dirty water covering the

sidewalk and that there was no dry area through

which she could walk. After taking three or four

steps on the wet sidewalk, she slipped and fell. The

evidence showed that the defendant had just

washed down the area with two buckets of hot wa-

ter. (Prescott, supra, 42 Cal.2d 158, 160, 265 P.2d

904.)

Prescott held that the plaintiffs claim was

barred by assumption of the risk if she had actual or

constmctive knowledge of the danger and voluntar-

ily exposed herself to it. It is clear, however, that

the variant of assumption of the risk of which the

court speaks presupposed a breach of duty by the

defendattt: "As we have seen, the elements of the

defense of assutnption of risk are a person's know-

ledge and appreciation of the danger involved and

his voluntary acceptance of the risk. It follows that

a person, if he is fully informed, may assume a risk

even though the dangerous condition is caused by

the negligence of others." (Prescott, supra, 42

Cal.2d 158, 162, 265 P.2d 904, emphasis *665 ad-
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ded.) Prescott is referred to twice in Knight as illus-
trative of the "secondary" type of assumption of the
risk no longer viable after Li. (Knight, supra, 3
Cal.4th 296, 304, 312, 11 Cal.Rptr.2d 2, 834 P.2d
696.)

[4] Ilere, as in Prescott, defendant SPHA owed

a general duty to tenants and visitors to maintain its

premises in reasonably safe condition. Evidence

was subrnitted showing that the concrete stairs had

been heavily watered down just prior to plaintiffs

visit and lacked skid resistant treading, which might

have increased traction and prevented the accidcnt.

Front this evidence a jury could conclude that SF-

HA **152 breached its duty of care toward

plaintiff. Plaintiffs conduct in proceeding to tra-

verse the stairs despite full appreciation of the risk

created by such negligence was no rnore than a spe-

cies of contributoty negligence, to be considered by

lhe jury in apportioning cornparative fault.

SFHA cites a series of older cascs indicating

that a landowner has no duty to warn of a danger-
ous condition on his property if the condition is so

obvious that any reasonable person would have ob-

served it (see 6 Wi(kin, Sumntary of Cal- Law (9th

ed. 1989) Torts, § 930, pp. 301-302 and cases cited

therein) to support its arguntent that this case falls

within the "no-duty" pritnary assumption of lbe risk

category refened to in Knight. These cases are uot
apposite.

As explained in Beauchantp v. Los Gatos Golf
Coui-se (1969) 273 Cal.App.2d 20, 77 CaLRptr.

914, the "obvious danget" exception to a landown-

cr's ordinary duty of care is in reality a recharacter-
ization of the former assumption of the risk doc-

trine, i.e., where the condition is so apparent that

the plaintiff must have realized the danger in-

volved, he assumes the risk of injury even if the de-

fendant was negligent. (id., at pp. 32-33, 77

Cal.Rptr. 914.) As noted, this type of assumption of

the risk has now been nterged into comparative

negligence. In addition, recent authority makes it

clear that while a readily apparent danger may re-

lieve the property owner of a duty to warn, it no
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longer necessarily absolves him of a duty to remedy
that condition. (Osborn v. Mission Ready Mix
(1990) 224 Ca1.App.3d 104, 119, 273 Cal.Rptr.

457.)

SFHA's reliance on Danieley v. Goldrnine Ski

Associates, Inc. (1990) 218 Cal.App.3d Ill, 266

Ca1.Rptr. 749(Danieley ) for the proposition that

plaintiffs action is barred by the "obvious hazard"

rule, is unavailing. In Danieley, a skier brought a

personal injury action against a ski resort for failure

to remove or protect skiers from a tree with which

she collided- Altltough the opinion refers to the tra-

ditional "obvious hazard" rule when discussing

duty to warn, it leaves no doubt that the owner's im-

munity from *666 liability was predicated on the

sports setting of the case and the fact that collision

with an of7=course tree is one of the inherent risks

which skiers accept when they engage in ttte sport.

(Id., at pp. 122-125, 266 Ca1.Rptr. 749; see also

Brown v. San Francisco Baseball Club (1950) 99
Cal.App.2d 484, 488-492, 222 P.2d 19, & Neinstein

v. Los Angeles Dodgers, Ine. (1986) 185

Ca1.App.3d 176, 184, 229 CaLRptr. 612 [spectator

at baseball game cannot recover for injuries

suffered as a result of flying bat or ball].) Indeed,

Knight itself cites the ski resort example in distin-

guishing dangers "inherent in the sport" from

dangers cansed by the owner's negligence. (Knight,

supra, 3 Cal.4th 296, 315-316, 11 Cal.Rptr.2d 2,

834 P.2d 696.) Hence, Danieley is an instance

where the absence of duty is traceable to the nature

of the activity or sport involved-primary assump-

tion of the risk.

By contrast, slippery steps was not a danger in-

herent in the nature of the activity at bar. There was

nothing about plaintiffs inspection of the building

from which it can be inferred that the property own-

er's normal. duty to keep its public areas in safecon-

dition would be relaxed.

[5] We conclude that this is a "secondary" as-

sumption of the risk case as defitted in Knight.
There was a triable issue of fact concerning wheth-
er SFHA breached a duty of care toward plaintiff in

Page 6

maintaining the property. While a jury would cer-

tainly be entitled to consider plaintiffs conduct in

deliberately encountering the danger despite his

awareness of it for the purpose of determining com-

parative fault, such behavior does not automatically

bar plaintiffs recovery.

'I'he judgment is reversed

KLINE, P.J., and BENSON, J., concur.
Ca1.App. I Dist.,1993.

I)onohue v. San Francisco Housing Authority

16 Cal.App.4tlt 658, 20 Cal.Rptr.2d 148
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