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EXPLANATION OF THE WHY THIS IS A CASE
OF PUBLIC OR GREAT GENERAL INTEREST AND
INVOVLES A SUBSTANTIAL CONSTITUIONAL QUESTION

The United States Court of Appeals for the Sixth Circuit has held that an
indictment charging multiple counts of the same offense can violate a defendant's
constitutional right to notice, both in the context of mounting a defense and being able to
mount to raise a double jeopardy claim. Valentine v. Konteh (8™ Cir. 2005), 295 F. 3d
626, 632-636. There are now approximately twenty-five appellate court decisions in this
state applying Valentine. This Court has yet to address this issue. This case provides
this Court with the appropriate opportunity to provide the lower courts with guidance.

The need for guidance is illustrated by some of the issues concerning the
Valentine issue in the present case. The appellate court in the present case found that
because the issue was not preserved at triai; appellant could only prevail if he met the
heavy burden of plain error. Stafe v. Voorhis, Logan App. No. 8-07-23, 2008-Ohio-3224,
111 34-35. Another appellate court has found that when a Valentine error exists, it
always meets the plain error standard. State v. Ogle, 2007-Ohio-5066 at [ 43 (“We find
proceeding upon the copycat indictment to be plain error”). In the present case the
lower court found that because each of the counts in the indictment contained a
different time frame, Appellant had sufficient notice for purpose of due process. State V.
Voorhis, || 44. At least one other court has reached a contrary conclusion. Stafe v.
Shaw, Mont. App. No. 21880, 2008-Ohio-1317, 1] 21-25. Finally, the courts are divided
as what constitutes sufficient facts or information for purposes of distinguishing the

various counts with regard to a notice/due process claim.
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The Ohio courts are also divided as to a related issue; what constitutes sufficient
proof for purposes of due process when the indictment contains carbon copy counts. In
the present case the abuse was alleged to have occurred over a ten year time frame.
The complainant testified that Appellant sexually abused him ten to twenty times a week
each summer during the relevant time periods. The complainant, however, provided did
not provide specific testimony as to any individual act of abuse, with the exception of the
first act. The lower court found that this testimony was as a sufficient factual for finding
Appellant guilty by proof beyond a reasonable doubt. Stafe v. Vorhis, If] 50-52. Again,
another Ohio court has reached a different conclusion. State v. Hemphill, Cuy. App. No.
85431, 2005-Ohio-3726, v 88.

This Court should accept this case to provide the lower courts assistance in
applying the Valentine decision and resolving the conflicts that exist in this case. In
addition, Appellant has raised a third issue, the trial court's erroneous jury instruction
which gave the jury the option of treating the offense of rape as a strict liability offense.
This Court should address that issue in terms of its recent holding in State v. Colon, 118
Ohio St. 3d 26, 2008-Ohio-1624.

COMBINED STATEMENT OF THE CASE AND FACTS

Procedural Posture

On January 9, 2007, the Logan County Grand Jury returned a twenty-four count
indictment against Eric S. Van Voorhis (“Appellant”). [T.d. 152]. The indictment
contained ten counts or rape against Jeremy Van Voorhis, ten counts of rape against

Justin Williams, and four counts of child pornography. [/d.]. On August 16, the trial court



dismissed the counts involving Jeremy Van Voorhis because they were barred by the
statute of limitations. [T.d. 113].

On November 18, 2007, the trial court commenced a three day jury trial. On
September 20, 2007, the jury found the defendant guilty of all counts and specifications
except for Count XIl. [Tr. 575-79; T.d. 38-58]. On November 5, 2007, the trial court
imposed life sentences on each of counts I-VIl, nine years on each of Counts VIII-X, six
months as to both Counts Xl and XIV, and two years on Count XtII. [11/05/07 Tr. 10-11].
The court ordered that counts |, lll, V, VIl and 1X be served concurrently, counts I, IV,
VI, VIil and X be served concurrently, but consecutively to the odd numbered counts.
[11/05/07 Tr. 11]. The court furthered order that counts XI, XllI and XIV be served
concurrently, but be served consecutively to the other two groups. [11/05/07 Tr. 11].

On November 21, 2007, Appellant timely filed his notice of appeal to the
Logan County Court of Appeals. [T.d. 12]. On June 30, 2008, the Logan County Court of
Appeals affirmed Appellant’'s convictions and sentences. State v. Van Voorhis, Logan
App. No. 8-07-03, 2008-Ohio-3224.
Factual Posture

The complainant, Justin Williams, testified that the sexual assaults occurred
during a ten year time pericd “jo[n on a weekly | would — it's really hard to tell, but |
would mean, 10, 20 times, | guess. | don't know.” [Tr. 184]. He testified that they began
to have anal sex when he was “10 or 11. You know, it just - - it's kind of hard to
remember. It's just jumbled up.” Later when asked by the prosecutor when the anal sex
commenced, the complainant answered, “It's kind of hard to remember.” [Tr. 186]. The

complainant provided some detail as to the first sexual encounter. [Tr. 181]. However,



he provided no details as to any of the other alleged sexual encounters during the ten
year time period. [Tr. 181-226]. Appellant reported that the alleged abuse occurred in
the bedroom where he and his brother slept. [Tr. 150, 181, 241, 319]. The brother
testified that he had never witnessed any sexual acts. [Tr. 321, 331]. The state
produced no medical evidence to support the claim of six years of anal sex. [Tr. 152].

Appellant was a grandfather figure with whom Justin occasionally visited. [Tr.
115, 178, 342, 351]. The complainant had endless opportunities to report the abuse
during the ten year time period, but did not. [Tr. 264). When confronted with his parents’
concerns regarding possible abuse, the complainant denied the same. [Tr. 151, 287,
313, 344, 352, 122]. It was not until Appellant and the complainant had a disagreement
concerning the complainant’s bank account, did the complainant come forward with the
allegations of ten years of sexual abuse. [Tr. 157-58, 265-67]. Appeliant had wanted the
complainant to save his money to buy schoo! clothes. [Tr. 267].

PROPOSITION OF LAW NO. |

AN INDICTMENT WHICH CONTAINS TEN COUNTS OF RAPE AND

THERE IS NO BASIS FOR MEANINGFULLY DISTINGUISHING

BETWEEN THE VARIOUS COUNTS DEPRIVES THE DEFENDANT OF

ADEQUATE NOTICE Fifth and Fourteenth Amendments, Crim. R. 7.

Appellant was deprived of his right to due process when he was convicted

of ten counts of rape that failed to meaningfully distinguish between the relevant
conduct contained in the multiple counts. The State’s failure to provide Appellant with
more specific information, and his resulting convictions on ten “carbon-copy” counts of

rape deprived him of his federal constitutional right o due process of law. Russell v.

United States (1962), 369 U.S. 749.



A person's right to reascnable notice of a charge against him, an
opportunity to be heard in his defense, and his right to his day in court are basic
components of our system of jurisprudence. /n re Oliver (1948), 333 U.S. 257, 273.
Similarly “[N]o principle or procedural due process is more clearly established than that
of notice of the specific charge, and a chance to be heard in a trial of the issues raised
by that charge, if desired . . ."” Cole v. Arkansas (1948), 333 U.S. 196, 201. The nature
of the charge must be made known to the accused before the proceedings commence.
In re Ruffalo (1968), 390 U.S. 544, 551.

In the present case Appellant's right to due process and notice were
violated. The amended indictment contained fen counts of rape. The only difference
between the ten counts was the time periods. Each count alleged that a single rape had
occurred during a different year, starting with 1994 and continuing through 2003. [T.d.
64]. The testimony from the complainant did not provide any more specificity. He
testified that the sexual assaults occurred “{oln on a weekly | would — it's really hard to
tell, but | would mean, 10, 20 times, | guess. | don't know.” [Tr. 184]. He testified that
they began to have anal sex when he was “10 or 11. You know, it just - - it's kind of hard
to remember. It's just jumbled up.” When again asked by the prosecutor when the anal
sex commenced, the complainant answered, “It's kind of hard to remember.” On cross
examination the complaint testified that the number of times that the sex occurred “was
pretty much consistent” during the ten year time period, but that “[ilt got less frequent”
during the ten year time period. [Tr. 219-220]. The compiliant provided some detail as to
the first sexual encounter. [Tr. 181], but then provided no details as to any of the other

sexual encounters during the ten year time period.



The Sixth Circuit has addressed this issue. Valentine v. Konteh, 295 F. 3d
626 (6™ Cir. 2005). In that case the jury convicted the defendant of forty counts of
sexual abuse based upon an indictment which contained “20 ‘carbon copy’' counts of
child rape, each of which was identically worded so that there was no differentiation
among the charges and 20 counts of felonious sexual penetration, each of which was
also identically worded. The only evidence as to the number of offenses was provided
by the testimony of the child victim, who provided typical abuse scenarios and estimated
the number of times the abusive offenses occurred, eg. ‘about 20, ‘about fifteen’ or
‘about 20 times.” /d. at 628.

The Sixth Circuit granted habeas relief with respect to all but the initial
charges of rape and sexual penetration. The Court, relying upon Russell v. United
States, concluded that an indictment is only sufficient if it 1) contains the elements of the
charged offense, 2) gives the defendant adequate notice of the charges, and 3) protects
the defendant against double jeopardy. Valentine, 369 at 633-34. The Sixth Circuit
concluded that the indictment failed to meet both the second and third prongs of this
test; it failed to provide the habeas petitioner with sufficient notice and also adequate
protection against the later prosecution for additional charges arising from the same
factual pattern. Valentine,

The Court found that, as to lack of notice, the problem was not that the
indictment did not provide the defendant with exact times and places, but that the
indictment and testimony provided “absolutely no distinction” between the counts.” Id. at
632. The complainant’s testimony only described ‘typical’ abusive behavior by Valentine

and that this ‘typical' abusive behavior occurred twenty or fifteen times.” Id. at 633. The



Sixth Circuit found that “Valentine was prosecufed and convicted for a generic pattern of
abuse rather than for forty separate incidents.... {States] do not have the power to
prosecute one for a pattern of abuse through simply charging a defendant with the
same basic offense many times over.” Id. at 634. Because the prosecution made no
effort to distinguish between the various counts, “Valentine could only successfully
defend against some of the charges by effectively defending against all of the charges.”
Id. The court concluded that “[Wihile Valentine had legal and actual notice that he must
defend against the child’s allegations over a ten month time period, he was given no
notice of the multiple incidents for which he was tried and convicted.”

The same scenario exists in the present case. The complainant provided
testimony only as to general details concerning the various types of sexual acts which
occurred. [Tr. 182-185]). The complaint, in response to two leading questions, in one
word responses, affirmed that the abuse had occurred during the time periods alleged in
the indictment. The complainant provided no information as to when, where or the
particulars of any of the sexual acts, except for the first instance. [Tr. 182-185].
Appellant, like Valentine, was given no notice of the multiple acts for which he was
convicted and tried.

The Sixth Circuit also granted relief on the third prong of the Russell test,
there was insufficient specificity in the indictment and the trial record to permit Valentine
to plead convictions or acquittals as a bar to future prosecutions. /d. at 634. The Court
found that the record must provide “accuracy to what extent he may plead a former
acquittal or conviction in proceeding taken against him for a similar oﬁense.” Id. at 635,

quoting Russell v. United States, 369 U.S. at 74. The Court observed that because



there was no specificity regarding the various counts, it was unclear what double
jeopardy protections would have been imposed on any re-indictment. /d. at 635. The
Court concluded that ‘[a]s the charges were not Iinked to differentiated incidents, there
is resulting uncertainty as to what the jury found.” Id. at 636.

Again, this situation exists in this case. All that can be inferred from the
jury verdicts is that it convicted Appellant of one incident of rape for each year. it cannot
be inferred which of the ten or twenty incidents that the complainant testified occurred
each week were the basis of the conviction. The state could re-indict Appellant for the
same ten year time period, and the record does not establish whether the counts
contained in the new indictment would be the same incidents for which he was already
convicted.

The Logan County Court of Appeals found that Valenfine was
distinguishable because the bill of particulars provided some general information; the
abuse occurred during the summer time, that some of the offenses involved fondling,
some of the offenses involved masturbation, and finally some of the offenses involve
anal intercourse. State v. Van Voorhis at ]l 41-42. But this is not sufficient detail to
differentiate the alleged acts that supposedly occurred ten to twenty times a week. The
lack of detail differentiating the ten counts is to be contrasted with other cases in which
the courts have held that the victim’s testimony provided sufficient details to differentiate
the various counts. State v. Cunningham, Cuy. App. No. 89043, 2008-Ohio-803, § 6

(“victim was able to recall specific details about each incident, including what she was

wearing, who else was on the premises, and what she was doing before the incidents

occurred.”); State v. Hilton, Cuy. App. No. 89220, 2008-Ohio-3010, | 26 (victim “was



able to differentiate these incidents [counts] by the location where each occurred, giving
details of incidents in the living room on the couch where appellant slept, in the office in
front of appellant's computer, and in her mother's bedroom after appellant had take a
bath. Each one of these incidences are [sic] a separate and distinct offense sufficient to
support a multi-count indictment.”).

The Logan County Court of Appeals also asserted that there was a
sufficient basis for distinguishing between the counts for purposes of double jeopardy,
“itlhe indictment differentiates the counts based on time period. Moreover, the Bill of
Particulars differentiates the counts based on conduct. We find this sufficient to protect
VanVoorhis against a subsequent prosecution for the same conduct.” State v. Van
Vioorhis, | 43. This is simply incorrect. The fact that count one was limited to a particular
year did not permit either a court or the defendant to identify for which offense he was
convicted during that year because the aileged abuse was occurring ten to twenty times
a week. The same flaw existed in the lower court's reasoning with respeét to the
conduct that was alleged. The fact that in a particular year Appellant was alleged to
have either masturbated or had anal sex does not distinguish between the countless
times during that year that he engaged in either conduct.

This Court should exercise its discretionary jurisdiction to hear this issue. As it
relates to this case, neither the prosecution in the indictment or the bill or particulars or
the complaint in his testimony, provided a sufficient basis to distinguish the ten twelve

counts of rape.



PROPOSITION OF LAW NO. It

WHEN AN INDICTMENT CHARGES A DEFENDANT WITH MULTIPLE

COUNTS OF THE SAME OFFENSE, THE PROSECUTION BEARS THE

BURDEN OF PROOF OF BEYOND A REASONABLE DOUBT AS TO

ALL OF THE ELEMENTS IN ALL OF THE COUNTS Fourteenth

Amendment

The Constitution of the United States prohibits the criminal conviction of any
person except by proof of guilt beyond a reasonable doubt. /n Re Winship (1970), 397
U.S. 358. This Court has reached the same result. See Stafe vs. Adams (1980), 62
Ohio St.2d 151; State vs. Miclau (1957), 167 Ohio St. 38. A conviction based on
evidence which is not sufficient to prove guilt beyond a reasonable doubt violates the
Due Process Clause of the Fourteenth Amendment to the United States Constitution.
Jackson vs. Virginia, 443 U.S. 307 (1979).

in the present case the amended indictment contained fourteen counts. [T.d. 64].
The prosecution’s case suffered from two flaws, one law with respect to Count | and a
different flaw with respect to Counts Il - X. Appellant will divide this Proposition to

address the individual “gaps” in the evidence put forward by the prosecution.

A. THE PROSECUTION FAILED TO PRODUCE SUFFICENT EVIDENCE AS THE
DATE OF THE OFFENSE CONTAINED IN THE FIRST COUNT.

The amended indictment, as to Count |, alleged that Appellant had raped the
complainant during the time period of January 1, 1994 to December 31, 1995. [T.d. 72].
The complainant Witliams testified that the sexual assault occurred during his first visit
to Appellant's residence. [Tr. 174-75]. He asserted that the assault occurred on th_er last
day of kindergarten when he was about to tum six years of age. [Tr. 174-175, 181]. He
later testified that that he started to visit Appellant’s residence in 1983, which would

have meant that the first assault occurred in the year prior to the date contained in the

10



indictment. [Tr. 241]. Justin’s grandmother testified that Justin began visiting Appeliant
in 1993. [Tr. 300-01].

B. THE PROSECUTION FAILED TO PRODUCE ANY FACT SPECIFIC
EVIDENCE RELATED TO COUNTS 1I-X OF THE AMENDED INDICTMENT.

The complainant testified that the sexual assaults occurred “[o[n on a weekly |
would — it's really hard to tell, but | would mean, 10, 20 times, | guess. | don’t know.” [Tr.
184). However, he provided no details as to any of the sexual encounters other than the
first allegation of abuse. [Tr. 181-226]. The only testimony that he gave concerning the
other assauits were his one word answers to the prosecutor's leading questions that the
assaults continued from the years 1994 to 2003. [Tr. 1871

When a defendant is charged with a series of sexual assaulis, the prosecution
fails to meet its burden of proof by only adducing testimony from the complainant that
the inappropriate contact occurred several times. State v. Hemphill, Cuy No. 85431,
2005-0Ohio-3726, 2005 Ohio App. LEXIS 3429, 7 88. Instead, the prosecution must
produce testimony which is connected to the individual counts in the indictment. /d. The
prosecution failed to produce any testimony concerning Counts Il thought X in the
amended indictment.

The flaws in the complainant’s testimony were not limited to its lack of specificity.
First, the victim did not report the abuse to other individuals during the ten years which it
was supposedly occurring. The complainant had an infinite number of oppoi'tunities to
report the abuse because the he did not reside with Appellant [Tr. 115, 122, 151, 178,
264, 287, 313, 342, 344 351, 352]. Second, the complaint had a motive to lie. It was not
until after Appellant and the complainant had a disagreement concering the bank

account, that the complainant come forward with the allegation of ten years of sexual

11



abuse. [Tr. 157-58, 265-67]. Third, the complainant's version was not credible. The
complainant testified that Appellant forced him to engage in anal intercourse and oral
sex in the same bedroom where his brother was sleeping. [Tr. 150, 181, 241, 319]. It
would have been impossible for Appellant and the complainant to have engaged in
these sexual acts, especially anal sex without David Williams being aware of the alleged
abuse. David Williams testified that he had never withessed any sexual acts. [Tr. 321,
331]. Fourth, there was no physical evidence supporting the complainant's version.

The Logan County Court of Appeals found that there was sufficient evidence
because “Justin specifically testified that oral sex occurred every year from 1994-2003
and that anal sexual conduct occurred every year from 1998.” Stafe v. Van Voorhis. The
complainant did testify that the sexual assaults occurred during a ten year time period
“lo[n on a weekly | would — it's really hard to tell, but | would mean, 10, 20 times, |
guess. | don't know.” [Tr.184]. However, a “numerical estimate which is unconnected to
individual, distinguishable incidents” is not a sufficient factual basis for convicting a
defendant. State v. Hemphill, 2005-Ohio-3726, | 88. The Logan County Court of
Appeals also erred when it address the weaknesses in the prosecution’s case
singularly, as opposed to cumulatively. State v. Voorhis, Y] 50-61.

This Court should exercise its discretionary jurisdiction to hear this issue. The
prosecution should nbt be permitted excused from meeting its burden of proof beyond a
reasonable doubt by indicting on a large number of counts and then claiming that there

are simply foo many counts for it to prove any specific count.
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PROPOSITION OF LAW NO. 1l

WHEN AN INDICTMENT CHARGES A DEFENDANT WITH THE

OFFENSE OF RAPE, THE TRIAL COURT SHOULD NOT CHARGE THE

JURY WITH THE “GIST OF THE OFFENSE” ALTERNATIVE AS TO

THE ESSENTAIL ELEMENT OF “PURPOSEFULLY,” SIXTH AND

FOURTEENTH AMENDMENTS, R.C. 2901.22(A)

Counts I-X of the amended indictment charged Appellant with the offense of
rape. [T.d. 72}. The element of “purposefully” is an essential element of the offense of
rape. R.C. 2907.02(A)(2). The trial court submitted to counsel a draft of its proposed jury
instructions. [Tr. 449]. Appellant objected to the trial court charging the jury as to the
alternative definition of the element of purposely that is only applicable to a strict liability
offense. [Tr. 454].

The trial court instructed that jury that “A person acts purposefully when it is his
specific intention to cause a certain result of when the gist of the offense is a prohibition
against conduct of a certain nature regardless of what the offender intends lo
accomplish thereby. It is his specific intention to engage in conduct of that nature... [Tr.
553}. (Emphasis added).

The second or alternative definition of purpose does not require that the
defendant to posses a specific intent. This is a classic definition applicable to a strict
liability offense because it “makes certain acts *** criminal without regard to whether the
actor intended for proscribed consequences to occur or knew that they would occur”.
W. LaFave, A. Scott, Substantive Criminal Law (1986}, 219.

This instruction effectively relieved the State of the burden to prove every

element of the offense of rape. Sandstrom vs. Montana (1979), 442 U.S. 510, 520-

523. This improper “gist of the offense” instruction also violated Appellant’s right to trial

13



by jury as guaranteed by the Sixth and Fourteenth Amendments: Cabana vs. Bullock
(1986), 474 U.S. 376, 384.

This Court shouid exercise its discretionary jurisdiction to hear this issue. It
should address the issue in the context of the cases and constitutional issues cited
above as well as this Court's recent decision in Stafe v. Colon, 118 Ohio St. 3d 26,
2008-Ohio-1624.

CONCLUSION

This court should exercise its jurisdiction and summarily grant Eric S. Van
Voorhis Brown relief. In the alternative, the Court should exercise its jurisdiction and
grant relief after permitting Appellant full briefing and oral argument on all three

propositions of law.

Respectfully submitted,
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Case No. 8-07-23

SHAW, P.J.

{91} Defendant-Appellant Eric S. VanVoorhis appeals the November 9,
2007 Judgment Entry and Sentencing of the Common Pleas Court of Logan
County, Ohio sentencing him to life in prison for each of seven counts (1-7) of
Rape in violation of R.C. 2907.02(A)(1)(b), felonies of the first degree, nine years
for each of three counts (8-10) of Rape in violation of R.C. 2907.02(A)(2),
felonies of the first degree, six months for one count (11) of Pandering Sexually
Oriented Matter Involving a Minor in violation of R.C. 2907.322(A)(5), a felony
of the fourth degree, two years for one count (13) of lllegal Use of Minor in
Nudity Oriented Material or Performance in violation of R.C. 2907.323(A)(1), a
felony of the second degree, and six months for one count (14) of Iilegal Use of
Minor in Nudity Oriented Material or Performance in violation of R.C.
2907.323(A)(3), a felony of the fifih degree.’

{92} This matter stems from allegations .of abuse by the victim in this
case, Justin Williams (“Justin”) DOB 6/8/1988 agaiﬁst VanVoorhis. Justin
testified that he met VanVoorhis on his last day of kindergarten when he went to

stay at VanVoorhis’ home. At that time VanVoorhis and Justin’s grandmother,

! The trial court ordered that Counts 1, 3, 5, 7, and 9 shall be served concurrently, but consecutive to
Counts 2, 4, 6, 8, and 10. Moreover, Counts 2, 4, 6, 8, and 10 shall be served concurrently, but
consecutively to counts 1, 3, 5, 7, and 9. Counts 11, 13, and 14 shall be served concurrently but
consecutively to Counts 1 through 10. Overall, VanVoorhis was sentenced to two life terms in prison plus
two years.



Case No. 8-07-23

Alice Walls (“Alice”), were living at VanVoorhis® home in Logan County, Ohio.
Justin was living in an apartment complex in Indiana with his mother and siblings.
Alice requested that the children come and visit her in the summer and stay at
VanVoorhis’ home. During this time Justin’s father, Antony Williams (“Tony”)
was incarcerated.

{93} Justin testified that he and his siblings spent summers at
VanVoorhis’ home every summer from the time he finished kindergarten until the
summer after fourth grade. After fourth grade, Justin started fifth grade in the
Indian Lake School District in Ohio, where his father lived. After Justin moved in
with his father, he began seeing VanVoorhis on weekends and sometimes on
holidays. Justin stated that he viewed VanVoorhis as a step grandfather of sorts.

{914} Even after Alice and VanVoorhis ended their relationship, Justin and
his brother, David Williams (“David”) still visited VanVoorhis on weekends.
VanVoorhis would take the boys out and buy them CD’s, toys, and clothing,
Justin testified that he was VanVoorhis’ favorite and would often received more or
nicer items than David when VanVoorhis took them shopping or bought them
presents. |

{95} Justin testified that VanVoorhis started abusing him when he was
five years old, shortly before his sixth birthday. When Justin and David would

visit VanVoorhis, they would sleep on an air mattress on the floor in VanVoorhis’



Case No. 8-07-23

bedroom. David remembers that he would occasionally wake up to see Justin
sleeping in VanVoorhis’ bed.

{6} The abuse began when Justin first began staying with VanVoorhis,
the summer after kindergarten. Justin remembers VanVoorhis pulling him up by
the arm, so that he was up next to the bed. Then VanVoorhis removed Justin’s
underwear and as Justin described, “started touching me, and -- you know,
masturbating.” (Tr.p. 182). After that first incident, Justin testified that the abuse
occurred almost every night.

{7 The abuse quickly progressed to oral sex. Justin testified that
VanVoorhis would perform oral sex on him and then have Justin do the same.
The oral sexual conduct also began occurring at age five. Justin estimates that this
conduct would occur on a weekly basis over the summer and would usually ﬁccur
at night. However, Justin testified that VanVoorhis would engage in sexual
conduct with him at other times if no one else was around.

{98} Because he was only five at the time the abuse began, Justin testified
that he did not really understand what was occurring and did not know how to tell
VanVoorhis to stop. Around age ten or eleven, VanVoorhis began having anal sex
with Justin. Justin testified that the anal intercourse was painful, but that
VanVoorhis kept Vaseline above his bed and used that as lubricant. The anal sex

occurred less frequently than the other conduct, according to Justin.
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{99} Justin testified that he eventually wanted to stop around age
seventeen, and that eventually the abuse did stop. When questioned, Justin stated
that the oral sex occurred every year from when he was five in 1994 to when he
turned fifteen in 2003. Justin also stated that from the time he was ten in 1998 to
2003 anal intercourse occurred during every one of those years. Although
VanVoorhis was only charged until 2003 when Justin was fifteen years-old, Justin
stated that the abuse continued until he was seventeen years of age.

{910} In addition to the sexual conduct, VanVoorhis also filmed Justin
stimulating himself. Justin remembers that somewhere between the ages of ten
and twelve, VanVoorhis asked Justin to stimulate himself. VanVoorhis used a
camera, identified at trial, to film this act which occurred on VanVoorhis® bed.

{9111} VanVoorhis also showed Justin pornography on his cémputer.
Justin described it as “some kind of foreign pornography, little kids.” (Tr.p. 189).
VanVoorhis then told Justin that he “shouldn’t tell anyone because of what they
would do to him in prison.” (Tr.p. 190).

{912} When Justin was specifically asked why he did not stop going to
VanVoorhis home, Justin stated that he “didn’t really know how to make it stop,
and [ mean, there were certain time I didn’t -- 1 believed that he really did love me,
and ~— in his own way, you know.” (Tr.p. 191). Moreover, Justin stated that he

never reported the abuse because he felt he should protect VanVoorhis. “I mean,
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because I — I had grown attached to him, you know. Despite what age I was,
sexual bond is a strong bond, and I was — I still really cared for him, you know.”
(Tr.p. 192).

{913} Justin finally disclosed the abuse to his step-father, after the abuse
had stopped. After Justin told his step-father of the abuse, he went to the police
and made a report in Logan County. Officers with the Logan County Sherriff’s
Office had Justin wear a recording device and go to VanVoorhis’ home to
confront him regarding the abuse. This conversation was played for the jury, and
in pertinent part, went as follows:

Justin Williams: There’s been some things bothering me about,
you know, when I was younger.

Eric VanVoorhis: Yeah?

Justin Williams: And, you know, when you’d suck my dick and
everything. I mean, like, I think it’s cause a lot of problems for
me, and —

Eric VanVoorhis: Like what?

Justin Williams: Like — like I’ve gone through a withdrawn
attitude. I can’t talk to women, you know.

Eric VanVoorhis: What are you going to do to get over it?

whkd

Eric VanVoorhis: So you just want to avoid me for — for that
reason.



Case No. 8-07-23
Justin Williams: Right. I mean, I don’t know. Why did you do
it, though?
Eric VanVoorhis: I don’t know either. I really regret it, but I
can’t take it back. So what do we do, you know? I just -1 don’t

want to think that I’ll never see you again because of this whole
thing.

Rk

Eric VanVoorhis: 1 know. Don’t blame yourself, Justin. You

know, if that’s part of it. Don’t feel like you did anything wrong

because you didn’t. You never have and you never will. You

know, it’s something — it’s a demon that I have to live with for

the rest of my life, and — and I just — sometimes I don’t know

whether I can go on from one day to the next, you know.
(Tr.p. 212-216).

{414} After this conversation, on November 12, 2006, law enforcement
executed a search warrant for the VanVoorhis residence. During the execution of
the search warrant, which occurred several hours after VanVoorhis and Justin’s
conversation, officers seized VanVoorhis’ computer which contained large
amounts of child pornography.

{915} Justin also testified that if he was staying with VanVoorhis and
would wake early in the morning, he would see VanVoorhis on the computer
looking at child pornography. David testified that if he would be staying at
VanVoorhis’ home and would wake early, he would also find VanVoorhis at the

computer, but that VanVoorhis would quickly turn the computer screen away and

tell him to go back to bed.
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{916} VanVoorhis also had Justin help him desiroy some computer disks
that contained child pornography. Justin stated that VanVoorhis became
concerned about possessing the images after receiving a phone call. Subsequently,
Justin states that he and VanVoorhis drove around, breaking the disks and
throwing the pieces out the window.

{417} The jury also heard the testimony of Detective Ryan Furlong of the
Logan County Sheriff’s Office. Detective Furlong testified that he used a
computer program, Forensics Toolkit, to analyze the content of the computer
scized from VanVoorhis’ home.

Q: And can you give us a summary of what was found?

A: There was several images of children in different stages of

undress engaged in sexual activity with other children and

engaged in sexual activity with adults — or what appeared to be
adults.

Q: Okay. And were there boys and girls in these images?

A: Mostly boys. There were only one or two images that had
females.

Q: Do you know approximately how many images were found
on the computer?

A: There were approximately - - there were over 1,700,
Q: In that 1,700, would — would that include some — of just the
whole variety that you mentioned; some in a nude state; some in

semi dress.

A: Correct.
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Q: And some in sex acts?

A: Correct

ek

Q: Were there any video files found on the computer?

A: Yes, there were.

Q: And what did — what did the video files contain?

A: One contained two young boys engaging in sexual activity.

A second one was a young man exposing himself, what appeared
to be a webcam. :

(Tr.p. 375-376).

{418} Detective Furlong testified that David, Justin, and VanVoorhis all
had accounts on VanVoorhis’ computer. There was also a guest account, under
which most of the pornography had been accessed. Several password-protected
folders on the computer contained child pornography that was accessed through
the guest account. In fact, most of the pornography contained on the hard drive
was accessed through the guest account.

{419} Detective Furlong testified that David and Justin both accessed
pornography from their accounts. However, both David and Justin admitted to
looking at pornography, but both stated that this activity appeared to be limited to
‘adult websites, none involving children. This claim was corroborated by

Furlong’s testimony.
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{920} The jury also heard the testimony of Thomas J. Broadfoot, a
computer forensics analyst with the Midwest Data Group. Broadfoot testified that
numerous temporary internet files existed under the guest account which contained
child pornography. Broadfoot also testified that several temporary internet files
showing child pornography existed under VanVoorhis’ account as well,

{421} On January 9, 2007 VanVoorhis was indicted by the Logan County
Grand Jury on twenty counts of Rape, two counts of Pandering Sexually Oriented
Matter Involving a Minor, and two counts of Illegal Use of a Minor in Nudity-
Oriented Material or Performance. VanVoorhis pled not guilty on January 12,
2007.

{922} On July 20, 2007 VanVoorhis made a motion to dismiss the first
sixteen counts of Rape in the indictment, arguing that these counts were barred by
the statute of limitations. On August 10, 2007 the State filed a memorandum in
response to VanVoorhis’ motion to dismiss. The State agreed that the first ten
counts of Rape were barred by the statute of limitations. On August 16, 2007 the
trial court issued a Judgment Entry dismissing the first ten counts of Rape.

{9123} On August 27, 2007 VanVoorhis moved the trial court to severe the
remaining counts of Rape from the two counts of Pandering Sexually Oriented

Matter Involving a Minor and two counts of Illegal Use of a Minor in Nudity-

10
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Oriented Material or Performance. The trial court denied this motion on
September 14, 2007,

{924} On September 4, 2007 VanVoorhis filed for leave to file a motion to
suppress the results of the search of his home. Leave to file a motion to suppress
was granted and a hearing was held on September 14, 2007. The crux of
VanVoorhis’ motion to suppress was that the affidavit did not present sufficient
facts upon which to find probable cause to issue the search warrant. VanVoorhis’
motion to suppress was denied on September 17, 2007.

{25} The State moved to amend the indictment on September 12, 2007,
This amendment essentially resulted in the re-numbering of the counts of the
indictment. On September 14, 2007 the State filed an amended motion to amend
the indictment, correcting an error in the previously amended indictment. This
amended indictment was accepted by the trial court on September 18, 2007,

{26} The indictment at the time of trial indicted VanVoorhis on seven
counts (1-7) of Rape in violation of R.C. 2907.02(A)(1)(b),” three counts (8-10) of
Rape in violation of R.C. 2907.02(A)(2), one count (11) of Pandering Sexually
Oriented Matter Involving a Minor in violation of R.C. 2907.322(A)(5), one count
(12) of Pandering Sexually Oriented Matter Involving a Minor in violation of R.C.

2907.322(A)(6), one count (13) of Iilegal use of a Minor in Nudity-Oriented

? Each of the first seven counts of Rape contained additional penalty language that VanVoorhis compelled
the victim to submit by force or treat of force and that the victim was less than thirteen years of age.

11
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Material or Performance in violation of R.C. 2907.323(A)(1), and one count (14)
of Illegal use of a Minor in Nudity-Oriented Material or Performance in violation
of R.C. 2907.323(A)(3).

{27} A jury trial commenced on September 18, 2007. On September 20,
2007 the jury found VanVoorhis guilty of seven counts (1-7) of Rape in violation
of R.C. 2907.02(A)(1)(b) including an additional finding that VanVoorhis
compelled the victim to submit by force or threat of force, three counts (8-10) of
Rape in violation of R.C. 2907.02(A)(2), one count (11} of Pandering Sexually
Oriented Matter Involving a Minor in violation of R.C. 2907.322(A)(5), one count
(13) of Illegal use of a Minor in Nudity-Oriented Material or Performance in
violation of R.C. 2907.323(A)(1), and one count (14) of Illegal use of a Minor in
Nudity-Oriented Material or Performance in violation of R.C. 2907.323(A)(3).
The jury found VanVoorhis not guilty of one count (12) of Pandering Sexually
Oriented Matter Involving a Minor in violation of R.C. 2907.322(A)(6).

{928} On November 9, 2007 VanVoorhis was sentenced to life in prison
for each of seven counts (1-7) of Rape in violation of R.C. 2907.02(A)(1)(b),
felonies of the first degree, 9 years for each of three counts (8-10) of Rape in
violation of R.C. 2907.02(A)(2), felonies of the first degree, six months for one
count (11) of Pandering Sexually Oriented Matter Involving a Minor in violation

of R.C. 2907.322(A)(5), a felony of the fourth degree, two years for one count

12
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(13) of Illegal Use of Minor in Nudity Oriented Material or Performance in
violation of R.C. 2907.323(A)(1), a felony of the second degree, and six months
for one count (14) of Illegal Use of Minor in Nudity Oriented Material or
Performance in violation of R.C. 2907.323(A)(3), a felony of the fifth degree.
VanVoorhis total sentence was two life terms plus two years in prison.

{929} VanVoorhis now appeals asserting five assignments of error.

ASSIGNMENT OF ERROR 1
THE INDICTMENT FAILED TO PROVIDE APPELLANT

WITH SUFFICIENT NOTICE AS TO THE OFFENSES
CONTAINED THEREIN.

ASSIGNMENT OF ERROR 11
THE JURY’S VERDICTS WERE NOT SUPPORTED BY
SUFFICIENT EVIDENCE.

ASSIGNMENT OF ERROR HI
THE TRIAL COURT ERRED WHEN IT DENIED
APPELLANT’S MOTION TO SEVER COUNTS XI-XIV OF
THE AMENDED INDICTMENT.

ASSIGNMENT OF ERROR 1V
THE TRIAL COURT ERRED WHEN IT OVERRULED
APPELLANT’S MOTION TO SUPPRESS.

ASSIGNMENT OF ERROR V
THE TRIAL COURT ERRED WHEN IT INSTRUCTED THE
JURY AS TO THE ELEMENT OF “PURPOSE.”

First Assignment of Error
{430} In his first assignment of error, VanVoorhis claims that he was

deprived of his right to due process because the ten counts of Rape contained in

13
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the indictment were not sufficiently specific to allow him to defend against each
count. We note that in the present case, the first count of Rape in the amended
indictment read as follows:

Eric VanVoorhis, between the dates of January 1, 1994 and
December 31, 1994, at the county of Logan aforesaid, engaged in
sexual conduct with another who is not the spouse of the
offender, when the other person is less than thirteen years of
age, whether or not the offender knows the age of the other
person, to wit: J. Williams (DOB 06/08/1998), in violation of
Ohio Revised Code §2907.02(A)(1)b (Under 145 v. S 31 effective
9/27/1993), Rape, an Aggravated felony of the first degree,
punishable by life in prison in that the offender purposely
compelled the victim to submit by force or threat of force.

The first seven counts were identical to the first count, except that each count
specified a separate one year period.
{931} Count eight of the amended indictment read as follows:
Eric VanVoorhis, between the dates of January 1, 2001 and
December 31, 2002, at the county of Logan aforesaid, engaged in
sexual conduct with another when the offender purposely
compelled the other person to submit by force or threat of force,
to wit: J. Williams (DOB 06/08/1998), in violation of Ohio
Revised Code §2907.02(A)(2) (Under 145 v. H 32 effective
3/10/1998), Rape, a felony of the first degree.
Counts nine and ten read the same except they also specify a separate one year
period. In total the indictment covers ten years of abuse.
{932} As an initial matter, we note that VanVoorhis did not object to the
alleged lack of specificity in the indictment. Moreover, although on August 20,

2007 the State filed a Bill of Particulars, VanVoorhis never requested a Bill of
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Particulars in the present case, or requested a more specific Bill of Particulars after
the original was filled.

{933} Where a defendant fails to object to the form of the indictment before
trial as required by Crim. R. 12(C), he waives all but plain error. State v. Frazier
(1995), 73 Ohio St.3d 323, 332, 652 N.E.2d 1000, 1995-Ohio-235; State v.
Skatzes, 104 Ohio St.3d 195, 819 N.E.2d 215, 2004-Ohio-6391.2

{434} Pursuant to Crim.R. 52(B), “[p]lain errors or defects affecting
substantial rights may be noticed although they were not brought to the attention of
the court.” State v. Barnes (2002), 94 Ohio St.3d 21, 27, 759 N.E.2d 1240, 2002-
Ohio-68. The Ohio Supreme Court, in Barnes, articulated a three part test for the
finding of plain error.

First, there must be an error, ie., a deviation from a legal rule.

Second, the error must be plain. To be “plain” within the

meaning of Crim,R., 52(B), an error must be an “obvious” defect

in the trial proceedings. Third, the error must have affected

“substantial rights.” We have interpreted this aspect of the rule

to mean that the trial court's error must have affected the

outcome of the trial.

Barnes, 94 Ohio St.3d at 27 (internal citations omitted),

{435} Thus, “[o]nly extraordinary circumstances and the prevention of a

miscarriage of justice warrant a finding of plain error.” State v. Brown, 3rd Dist.

* We note that these cases were decided under a prior version of Crim, R. 12, citing specifically to Crim. R.
12(B)(2}. However Crim. R. 12(C)(2) now contains a substantially similar provision.

15
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No. 8-02-09, 2002-Ohio-4755 citing State v. Long (1978), 53 Ohio St.2d 91, 372
N.E.2d 804, at paragraph three of the syllabus.

{436} VanVoorhis argues that the on¢ year time periods contained in the
indictment are insufficient to afford him notice of the charges. The United States
Supreme Court has held that [a]ln indictment is sufficient if it (1) contains the
elements of the charged offense; (2) gives the defendant adequate notice of the
charges; and, (3) protects the defendant against double jeopardy. Russell v. U.S.
(1962), 369 U.S. 749, 82 S.Ct. 1038, 8§ L.Ed.2d 240.

{937} We first note that the indictment against VanVoorhis contains the
language of the Rapc statute as contained in R.C. 2907.02. Each element is
specifically included in the indictment. We next turn to whether the indictment
“gives the defendant adequate notice of the charges.” In arguing that the
indictment did not give him adequate notice of the charges, VanVoorhis’ argument
relies heavily upon Valentine v. Konteh (6™ Cir. 2005), 395 F.3d 626.

{9138} Specifically, VanVoorhis argues that the ten counts of Rape were not
separate and distinct enough as to compose ten separate counts. However,
VanVoorhis’ reliance on Valentine is misplaced. In Valentine, the defendant was
charged with twenty identically-worded counts of child rape and twenty
identically-worded counts of felonious sexual penetration of a child. No attempt

was made to differentiate any of the counts. At trial, the child victim was able to
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testify to “about twenty” occasions of forced fellatio and “about fifteen” instances
of vaginal penetration. No other evidence as to the number of instances was
presented. Moreover, all of the charges in Valentine were based on the same time
frame of abuse. The jury convicted Valentine of all forty counts. Id. at 629.

{939} The federal district court granted Valentine’s writ of habeas corpus,
finding that the identically-worded counts in the indictment deprived Valentine of
his due process rights to notice of the charges against him. The Valentine court
affirmed. The court noted that because the forty counts “were not anchored to
forty distinguishable criminal offenses, Valentine had little ability to defend
himself.” Id. at 633. Valentine was convicted “for a generic pattern of abuse rather
than for forty separate abusive incidents.” Id. at 634,

{940} In the case sub judice, VanVoorhis was not prosecuted for multiple
undifferentiated criminal offenses or for a generic pattern of abuse. The indictment
provided VanVoorhis with notice of the charges against him and differentiated the
multiple counts by year and the age of the victim. In Ohio, if is well settled that
cases involving the sexual abuse of children often cannot be charged with
specificity with regard to the time of the abuse. In such cases, the State must set
forth a time frame and charge a defendant for offenses occurring within that time
frame. See State v. Lawrinson (1990), 49 Ohio St.3d 238, 551 N.E.2d 1261; State

v. Daniel (10" Dist. 1994), 97 Ohio App.3d 548, 647 N.E.2d 174 (“It is well
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established that, particularly in cases involving sexual misconduct with a child, the
precise times and dates of the alleged offense or oﬁcnses oftentimes cannot be
determined with specificity.”); State v. Barnecut (5™ Dist. 1988), 44 Ohio App.3d
149, 151, 542 N.E.2d 353, 354-355; State v. Mundy (2" Dist. 1994), 99 Ohio
App.3d 275, 650 N.E.2d 502.

{441} We note that the indictment did not specifically refer to each one of
hundreds of instances of sexual conduct allegedly occurring over a seven year
period; and instead merely set forth a single representative count of sexual conduct
for each year, differentiated by the year and age of the victim. However, the
details of every instance need not be established in the indictment itself. Rather, it
is enough that the bill of particulars provide sufficient detail to connect each
charge to a specific incident and provide the defendant with adcqﬁate notice of the
crimes charged. Valentine v. Konteh, 395 F.3d 626.

{€42} In the present case, the August 20, 2007 Bill of Particulars
specifically detailed the sexual conduct at issuc in the indictment. The bill of
particulars provides that:

J. Williams reports that the first time the abuse occurred was

when he was five years old. He stated that he and his brother

were sleeping in the Defendant’s bedroom on the floor, when

the Defendant pulled him up to his bed, pulled down his boxers

and began fondling him, J. Williams stated that the following

nights the Defendant would do a little bi¢ more, until a few
nights later, the Defendant began performing oral sex on him.

18
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J. Williams reports that Defendant had him masturbate the
Defendant and also perform oral sex on him,

RNk

In addition to the oral sex and masturbation, J. Williams

estimates that when he was 10 or 11 years old, the Defendant

started to have anal intercourse with him. J. Williams stated

that the anal intercourse wasn’t as frequent as the oral sex and

masturbation. J. Williams stated the Defendant had him

perform anal intercourse on the Defendant a few times. J.

Williams states that almost every time the Defendant performed

a sex act on him he would perform the same sex act on the

Defendant.

{943} The indictment further provided that the abuse occurred every
summer when Justin would visit VanVoorhis. Ilere the Bill of Particulars is
specific enough to put VanVoorhis on notice of the conduct he is charged with,
and must defend against.

{§}44} Additionally, we find that the indictment in the present case protects
VanVoorhis against double jeopardy. The indictment differentiates the counts
based on time period. Moreover, the Bill of Particulars differentiates the counts
based on conduct. We find this sufficient to protect VanVoorhis against a
subsequent prosecution for this conduct. See State v. Crosky, 10" Dist. No.06AP-
655, 2008-Ohio-145 (the court found that defendant was protected against double
jeopardy where the identical counts in the indictment alleged different time

periods of sexual conduct); State v. Russell, 8% Dist. No. 88008, 2007-Ohio-2108,

at 9 18.
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{445} Based on the foregoing, we cannot find that the indictment failed to
satisfy the test as articulated in Russel v. U.S., supra. Accordingly, VanVoorhis’
first assignment of error is overruled.

Second Assignment of Error

{946} In his second assignment of error, VanVoorhis argues that the jury’s
verdicts were not supported by sufficient evidence. VanVoorhis more specifically
argues that the State failed to produce fact specific evidence of each count of Rape
and that the State failed to produce specific evidence as to who used the computer
located in VanVoorhis’ home to view child pornography.

{9147} Crim.R. 29(A) provides:

The court on motion of a defendant or on its own motion, after

the evidence on either side is closed, shall order the entry of a

judgment of acquittal of one or more offenses charged in the

indictment, information, or complaint, if the evidence is
insufficient to sustain a conviction of such offense or offenses.

{948} A trial court should not grant a Crim.R. 29 motion for acquittal if
“reasonable minds can reach different conclusions as to whether each material
clement of a crime has been proved beyond a reasonable doubt * * *.” State v.
Bridgeman (1978), 55 Ohio St.2d 261, 263, 381 N.E.2d 184. However, this Court
has previously held that the Bridgeman standard “must be viewed in light of the

sufficiency of evidence test put forth in State v. Jenks (1991), 61 Ohio St.3d 259,

574 N.E.2d 492, paragraph two of the syllabus.” State v. Foster (Sept. 17, 1997),
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Seneca App. No. 13-97-09. Thus, “[t]he relevant inquiry is whether, after viewing
the evidence in a light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime proven beyond a reasonable
doubt.” Jenks, 61 Ohio St.3d 259 at paragraph two of the syllabus.

{449} VanVoorhis first argues that the State failed to prove the Rape
counts in the indictment because it failed to elicit testimony on cach specific time
frame for which VanVoorhis was charged. However, it is well established that,
particularly in cases involving sexual misconduct with a child, the precise times
and dates of the alleged offense or offenses oftentimes cannot be determined with
specificity. State v. Hemphill, 8™ Dist. No. 85431, 2005-Ohio-3726 citing State v.
Daniel (10" Dist. 1994), 97 Ohio App.3d 548, 556, 647 N.E.2d 174.

{50} Justin specifically testified that the abuse began the summer after
kindergarten, when he was five years old and about to turn six. This would have
been 1994. Justin’s mother, Rebecca Brewer, also testified that it was in 1994 that
Justin and David began staying with VanVoorhis in the summer, which is when
the abuse started. Alice Walls testified that she introduced her grandchildren to
VanVoorhis in 1993, but that the grandchildren began visiting every summer from
1994-1997 while she was living with VanVoorhis.

{951} Justin recalls this initial abuse as occurring that first summer, right

before he turned six. Specifically, VanVoorhis pulled Justin, who was sleeping on
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the floor, up to his bed by his arm. VanVoorhis then pulled down Justin’s
underwear and began fondling him.

{952} Additionally, Justin testified that every summer he visited his
grandmother and VanVoorhis, the abuse would continue. Therefore, we find that
there was sufficient evidence for a reasonable jury to have convicted VanVoorhis
of Counts one through four of the indictment finding VanVoorhis guilty of Rape
during each year 1994-1997. See State v. Yaacov, 8™ Dist No. 86674, 2006-Ohio-
5321; State v. Lawwill, 8" Dist. No. 88251, 2007-Ohio-2627.

{453} Turning next to the remaining rape charges, Justin stated that when
he turned ten in 1998, VanVoorhis began to have anal sex with him. After Justin
began fifth grade while living with his father, he visited VanVoorhis more
frequently and recalled that the abuse continued under these changed
circumstances.

{454} Justin specifically testified that oral sexual conduct occurred every
year from 1994-2003, and that anal sexual conduct occurred every year from
1998-2003. This additional testimony is corroborated by the recollections of
Justin’s parents who both remember Justin spending a significant portion of his
free time during all of those years at VanVoorhis® home.

{9I55} Justin specifically recalls that the anal sex occurred less frequently

than the oral conduct. However, he testified that both of these kinds of abuse
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occurred until he was seventeen years of age when he finally asked VanVoorhis to
stop.

{456} VanVoorhis also argues that there was insufficient evidence to
convict him for several additional reasons. First, VanVoorhis argues that the
victim did not report the abuse in the years it was occurring, therefore, the abuse
must not have happened. This is directly related to VanVoorhis’ argument that the
victim had a motive to lic and was not credible. As previously noted, the victim’s
testimony and thé testimony of others satisfied the elements of the offense.

{957} The credibility of the victim, is a matter for the jury to resolve. State
v. DeHass (1967), 10 Ohio St.2d 230, 231, 227 N.E.2d 212. Accordingly, the trier
of fact must be given the appropriate deference with regard to credibility issues.
Ardrey v. Ardrey, 3d Dist. No. 14-03-41, 2004-Ohio-2471, at § 17. This Court
must not substitute its judgment for that of the trier of fact on the issue of witness
credibility unless it is patently clear that the finder of fact lost its way. State v.
Parks, 3 Dist. No. 15-03-16, 2004-Ohio-4023, at 9 13, citing State v. Twitty, 2"
Dist. No. 18749, 2002-Ohio-5595, at § 114.

{958} In the present case, the jury must have found the victim credible
given that the jury found VanVoorhis guilty of thirteen of fourteen counts he was

indicted on. However, the jury also found VanVoorhis not guilty of cne of the
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counts, indicating that the jury carefully considered the evidence before it, and
weighed that evidence before making any determinations.

{959} Moreover, although VanVoorhis relies heavily on a disagreement
over a joint checking account between him and Justin, this disagreement was
presented to the jury, but was not sufficient to convince the jury that Justin
fabricated the allegations. Additionally, given the amount of child pornography
on VanVoorhis computer, Justin need not fabricate an allegation to implicate
VanVoorhis in criminal activity.

{960} VanVoorhis also argues that there was no physical evidence of the
"abuse. This Court first recognizes that physical evidence of abuse isl not a
prerequisite to a conviction. In the present case, given that the victim was an adult
when he finally disclosed the abuse, we are unsure why a physical exam would be
necessary or warranted when he did not disclose any immediate physical injury.

{461} In his final argument, VanVoorhis argues that he did not make any
incriminating statements during his conversation with Justin on November 12,
2006. Initially, we would disagree with VanVoorhis’ interpretation of his remarks
in that conversation set forth earlier. However, even if it could be argued that
VanVoorhis did not directly implicate himself, he also did not react to Justin’s
accusation that VanVoorhis would “suck my dick” the way onc would expect a

person who had not engaged in such conduct to react. One might expect an
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innocent person to deny such an allegation. Moreover, there is no requirement
that a defendant incriminate themselves with a direct statement in order for a
criminal conviction to be sustained by sufficient evidence, making this argument,
in fact, irrelevant.

{462} Based on the foregoing, we find that the jury had before it sufficient
evidence such that any rational trier of fact could have found the essential
elements of the crime proven beyond a reasonable doubt. Accordingly,
VanVoorhis second assignment of error is overruled.

Third Assignment of Error

{463} In his third assignment of error, VanVoorhis argues that the trial
court erred in denying his motion to sever the first ten counts of the indictment
from the final four counts. Crim.R. 8(A) permits a court to join multiple charges
against a defendant if the charges “are of the same or similar character, or are
based on the same act or transaction, or ar¢ based on two or more acts or
transactions connected together or constituting parts of a common scheme or plan,
or are part of a course of criminal conduct.” Moreover, “it is well settled that the
law favors joinder.” State v. Waddy (1992), 63 Ohio St.3d 424, 429, 588 N.E.2d
819. It is clear in the instant case that joinder was permissible under this rule,
because the two child pornography charges are unquestionably of the “same or

similar character,” and arguably were part of a course of criminal conduct.
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{9}64} VanVoorhis argues that the rape charges arc unrclated to the
remaining charges and are unnecessarily inflammatory. A criminal defendant is
permitted to seek severance of the charges under Crim.R. 14, which provides:

If it appears that a defendant or the state is prejudiced by a

joinder of offenses or of defendants in an indictment,

information, or complaint, or by such joinder for trial together

of indictments, informations or complaints, the court shall order

an election or separate trial of counts, grant a severance of

defendants, or provide such other relief as justice requires.

{9165} To prevail on a claim that the trial court erred in denying a motion to

sever, the Ohio Supreme Court has determined that a defendant has the burden of

demonstrating three facts.

He must affirmatively demonstrate (1) that his rights were
prejudiced, (2) that at the time of the motion to sever he
provided the trial court with sufficient information so that it
could weigh the considerations favoring joinder against the
defendant's right to a fair trial, and (3) that given the
information provided to the court, it abused its discretion in
refusing to separate the charges for trial.
State v. Schaim 65 Ohio St.3d 51, 600 N.E.2d 661, 1992-Ohio-31 citing State v.
Torres (1981), 66 Ohio St.2d 340, 421 N.E.2d 1288 at syllabus. We note that [a]n
abuse of discretion implies that the trial court's decision was unreasonable,

arbitrary, or unconscionable. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,

219,450 N.E.2d 1140.

{9166} When a defendant claims that he was prejudiced by the joinder of

multiple offenses, a court must determine (1) whether evidence of the other crimes
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would be admissible even if the counts were severed, and (2) if not, whether the
evidence of each crime is simple and distinct. Schaim, 65 Ohio St. 3d at 59 citing
State v. Hamblin (1988), 37 Ohio St.3d 153, 158-159, 524 N.E.2d 476, 481-482.
Morcover, “[iJf the evidence of other crimes would be admissible at separate trials,
any ‘prejudice that might result from the jury’s hearing the evidence of the other
crime in a joint trial would be no different from that possible in separate trials,’
and a court need not inquire further.” Schaim, 65 Ohio St. 3d at 59 quoting Drew
v. United States (C.A.D.C.1964), 331 F.2d 85, 90.; sce also State v. Andrews, 3
Dist. No.1-05-70, 2006-Ohio-3764.

{4673 On August 27, 2007 VanVoorhis filed a motion for relief from
prejudicial joinder. In denying VanVoorhis’ motion, the trial court found that as
follows:

[Tlhe Court does believe the cases can be tried together in that

the evidence is direct and uncomplicated. The Court believes

the jury is capable of segregating the proof on each charge and

the Court will give special instructions to the jury that they must

find evidence beyond a reasonable doubt as to each individual

charge and because the Defendant did one act, there should be

no inference that he did the other act.

We note that the trial court also did not find that evidence of one crime would be
admissible at the trial of the other. We disagree.

{9168} Justin, the same minor VanVoorhis was convicted of raping, was

also the minor to whom he showed child pornography. Moreover, Justin not only
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observed VanVoorhis viewing child pornography, but alse helped VanVoorhis
destroy multiple compact discs he believed contained child pornography. It is
therefore highly unlikely that the child pornography charges could be tried without
introducing some evidence of the Rape charges to explain the situation between
VanVoorhis and Justin to show why Justin helped VanVoorhis destroy the child
pornography on the previous occasion.

{969} Additionally, Justin’s testimony was necessary to identify
VanVoorhis as the person downloading and viewing the child pornography found
on his computer in the early hours of the morning. See also State v. Purkhiser, ond
Dist. No. 2005 CA 34, 2006-Ohio-4014; see also State v. Wagner, 5% Dist, No. 03
CA 82, 2004-Ohio-3941 (holding that severance was inappropriate where other
acts showed defendant’s modus operandi that defendant was the perpetrator). It is
likely that Justin’s testimony that VanVoorhis showed him child pornography
involving children would be a crucial component in a severed frial of the child
pornography charges. Moreover, evidence of the rapes would likely be admissible
to explain why Justin did not disclose that VanVoorhis had shown him child
pornography.

{970} Moreover, in the reverse situation in which evidence of the child

pornography charges would be admissible at the trial on the rape counts, the child
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pornography related evidence would be admissible under Evid.R. 404(B), which
provides:

Evidence of other crimes, wrongs, or acts is not admissible fo
prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or
accident.

{971} In a similar case, the Fifth District Court of Appeals examined a set
of similar charges, where a defendant was charged with raping his granddaughter,
as well as two counts of gross sexual imposition, five counts of disseminating
matter harmful to juveniles, twenty counts of pandering obscenity involving a
minor, seven counts of pandering sexually oriented material involving a minor and
twenty counts of illegal use of a minor in nudity-oriented material. State v.
Eichorn, 5th Dist. No. 02 CA 953, 2003-Ohio-3415.

{972} On appeal, the Eichorn court found that:

As to the sex offense charges, the computer evidence would be
admissible to show appellant's motive, intent, scheme or plan in
committing the sexual abuse against his granddaughter and her
friend. This is based upon the fact that the exhibits admitted
into evidence clearly established they were gathered and viewed
by someone interested in child pornography.

As to the obscenity-related charges, the testimony of appellant's
granddaughter and her friend would have been admissible to
prove the identity of the person viewing the child pornography.
This testimony was relevant since appellant was accused of
performing the same type of sexual behavior displayed in the
exhibits.
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State v. Eichorn, 2003-Ohio-3415 at 33-934.

{73} In Eichorn, the trial court found that evidence introduced to prove
cach set of offenses would have been admissible in the trial of the other offense to
show motive, intent, scheme or plan. We find the same. Here, the child
pornography found on VanVoorhis computer was similar in nature to the sexual
acts he committed with Justin Williams. All of the 1,700 images, except two,
exclusively involved men and boys engaged in both oral and anal intercourse.
This was the same type of sexual conduct VanVoorhis performed with Justin.

{9174} Accordingly, we overrule VanVoorhis third assignment of error.

Fourth Assignment of Error

{975} In his fourth assignment of error, VanVoorhis argues that the trial
court erred in overruling his motion to suppress. VanVoorhis specifically
contends that the information contained in the affidavit supporting the search
warrant was stale and also that the information failed to establish probable cause.

{9176} When a trial court considers a motion to suppress, it must make both
factual and legal determinations. State v. Jones, 9" Dist. No. 20810, 2002-Ohio-
1109 citing Ornelas v. U.S . (1996), 517 U.S. 690, 699, 116 S.Ct. 1657, 134
L.Ed.2d 911, 920. Moreover, when we review a trial court’s decision that evidence
arising out of a challenged seizure should not be suppressed we apply the law, de

novo, to the facts as determined by the trial court. Id. At a suppression hearing, the
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trial court assumes the role of trier of fact and is therefore in the best position to
resolve factual questions and evaluate the credibility of witnesses. State v. Carter
(1995), 72 Ohio St.3d 545, 552, 651 N.E.2d 965, 1995-Ohio-104; State v. Mills
(1992), 62 Ohio St.3d 357, 366, 582 N.E.2d 972.

{9177} Furthermore, when reviewing a trial court’s decision on a motion to
suppress, an appellate court must uphold the trial court’s findings of fact if they
are supported .by competent, credible evidence. State v. Dunlap (1995), 73 Ohio
St.3d 308, 314, 652 N.E.2d 988, 1995-Ohic-243. We must defer to “the trial
court’s findings of fact and rely on its ability to évaluate the credibility of
witnesses[,]” and then independently review whether the trial court applied the
cotrect legal standard. State v. Anderson (1995), 100 Ohio App.3d 688, 691, 654
N.E.2d 1034,

{978} The Fourth Amendment to the United States Constitution and
Section 14, Article I of the Ohio Constitution guarantees “[t}he right of the people
to be secure in their persons, houses, papers, and possessions, against
unreasonable searches and seizures.” Accordingly, the State is prohibited from
making unreasonable intrusions into areas where people have legitimate
expectations of privacy without a search warrant. United States v. Chadwick
(1977), 433 U.S. 1, 7, 97 S.Ct. 2476, 53 L.Ed.2d 538, overruled on other grounds

in California v. Acevedo (1991), 500 U.S. 565, 111 S.Ct. 1982, 114 L.Ed.2d 619.
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{979} When “reviewing the sufficiency of probable cause in an affidavit
submitted in support of a search warrant issued by [a judge or] magistrate [under
the totality of the circumstances analysis of Gates]|, neither a trial court nor an
appellate court should substitute its judgment for that of the judge or magistrate by
conducting a de novo determination as to whether the affidavit contains sufficient
probable cause upon which that court would issue the search warrant.” State v.
Bressler, 3" Dist. No. 15-05-13, 2006-Ohio-611 at §13; State v. George, 45 Ohio
St.3d 325, 544, N.E.2d 640; lllinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317, 76
L.Ed.2d 527. Rather,

the duty of a reviewing court is simply to ensure that the

magistrate had a substantial basis for concluding that probable

cause existed. In conducting any after-the-fact scrutiny of an

affidavit submitted in support of a search warrant, trial and

appellate courts should accord great deference to the
magistrate’s determination of probable cause, and doubtful or
marginal cases in this area should be resolved in favor of
upholding the warrant.
George, 45 Ohio St.3d 325 at syllabus. Further, it is important to note that,
probable cause exists when a reasonably prudent person would believe that there is
a fair probability that the place to be searched contains evidence of a crime.
Gates, 462 U.S. 213.
{9180} In the present case, VanVoorhis argues the information contained in

the affidavit supporting the search warrant was stale. However, the warrant

contained numerous pieces of information which would cure any potential
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problems with staleness. In establishing probable cause, the warrant provided that
the detective had a lengthy history of employment in law enforcement as well as
specific training in sexual abuse cases.

{481} With respect to the timeliness of information relied upon in a search
warrant affidavit, there is no specific time limit indicating when information
becomes stale as a matter of law. See State v. Schmitz (Mar. 1, 1996), 6™ Dist. No.
S-95-031. Instead, the relevant determination is whether there are sufficient facts
alleged in the affidavit to justify a finding that contraband is probably on the
premises to be searched. Id Ohio courts have recognized that the continuing
. nature of sexual offenses involving minors often justifies a finding of probable
cause where the information supplied in an affidavit identifies conduct that
occurred several months prior to the warrant's issuance. See State v. Rogers, 124
Dist. No. 2006-03-055, 2007-Ohio-1890; State v. Thompson (C.P. 2000), 110
Ohio Misc.2d 139, 145-146, 745 N.E.2d 1159; State v. Young (1988), 37 Ohio
St.3d 249, 257, 525 N.E.2d 1363.

{482} This affidavit in support of the warrant in this case explained the
enduring nature of pornography, stating:

Based upon this investigation I have reason to believe that Eric

S. VanVoorhis collects sexually explicit materials consisting of

photographs, magazines, motion pictures, videos, tapes, books,

slides and computer images depicting juveniles which he uses

for his own sexual gratification and fantasy. Pedophiles rarely
dispose of their sexually explicit materials, including
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correspondence they receive from others with similar interests.
It is common for pedophiles to keep the names of the children
they are involved with and to maintain a diary of their sexual
encounters with or fantasies involving children. Depending
upon the resources available, this diary can be contained in
notebooks, journals, on audio tapes, video tapes, undeveloped
film or a home computer. Pedophiles are known to collect
books, magazines, newspapers and other writings on the subject
of sexual activities with children and adults along with sexual
aids, artifacts, statues, paintings or other media depicting
children as sexual objects. These people obtain, collect and
maintain photographs of children ranging from fully clothed to
states of nudity.

{9183} Detective Mike Brugler, who completed the affidavit supporting the
search warrant further stated that he had extensive training in sex crimes, and
determined that he believed VanVoorhis to be a pedophile based on the foliowing
information:

On November 7, 2006, an eighteen-year-old male victim, Justin
Williams, came to my office and disclosed that Eric S.
VanVoorhis had sexually abused him from the age of five to the
approximate age of fifteen. Justin Williams stated that last
summer he helped Eric S. VanVoorhis get rid of some child
pornography on CD-ROM disks at the 208 Midriver premises
more specifically described above. Justin Williams reports that
he is aware of other child pornography that Eric VanVoorhis
had that wasn’t destroyed.

On November 7, 2006, a thirty one-year-old male victim, Jeremy
VanVoorhis, also gave a statement reporting that Eric S.
VanVoorhis had sexually abused him from age seven to the
approximate age fifteen. Jeremy reports that he was shown
pornography by Eric S. VanVoorhis, and that Eric S.
VanVoorhis took nude photegraphs of him.
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{984} Detective Brugler concluded that based upon his training and
experience as a law enforcement officer, it was his belief that evidence of child
sex abuse and child pornography would be located in the home.

{9185} In considering VanVoorhis motion to suppress, the trial court found
that

given the officer’s training and his belief based upon his training

and experience that pedophiles collect and keep pornography

and other materials for sexual fantasies, the Court finds that

there is sufficient evidence to create probable cause that the

objects requested in the search warrant were in the Defendant’s

home or the Defendant’s vehicle,

{986} We agrec with the trial court’s determination that sufﬁcieni_: facts
were alleged in the affidavit to justify a finding that contraband was probably on
the premises to be searched. Having found that the issuing judge had a substantial
basis for detemiining that probable cause existed to search VanVoorhis’ home,
VanVoorhis fourth assignment of error is overruled.

Fifth Assignment of Error

{987} In his fifth assignment of error, VanVoorhis asserts that the trial
court gave an erroneous jury instruction concerning the element of purpose. He
claims that the trial court should not have given the “gist of the offense”
alternative in the definition of purpose. In reviewing jury instructions upon

appeal, we must examine the specific charge at issue in the context of the entire

charge, not in isolation. State v. Thompson (1987), 33 Ohio St.3d 1, 13, 514
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N.E.2d 407. Jury instructions are within the trial court’s discretion, which we will
not disturb absent an abuse of that discretion. State v. Guster (1981), 66 Ohio
St.2d 266, 271, 421 N.E.2d 157. We note that [ajn abuse of discretion implies that
the trial court's decision was unreasonable, arbitrary, or unconscionable.
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219, 450 N.E.2d 1140.
{988} Specifically, the trial court instructed the jury that:
You will determine whether the State proved beyond a
reasonable doubt that the defendant purposely compelled the
victim to submit by force or threat of force.
A person acts purposely when it’s his specific intention to create
a certain result or when the gist of the offense is a prohibition
against conduct of a certain nature, regardless of what the
offender intended to accomplish thereby, it is his specific

intention to engage in conduct of that nature.

Compel means to force or drive, especially to a course of action,
to secure or bring about by force or power.

(Tr.p. 553).
{9189} 2901.22 (A) provides:
A person acts purposely when it is his specific intention to cause
a certain result, or, when the gist of the offense is a prohibition
against conduct of a certain nature, regardless of what the
offender intends to accomplish thereby, it is his specific
intention to engage in conduct of that nature.
{990} In addressing this statute, the Ohio Supreme Court has found that the

bifurcated definition of purpose is intended to encompass both those crimes where

the specific result must be intended (“specific intent”) and those offenses where the
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act itself is all that must be intended (“gist of the offense™). State v. Wilkins (1980),
64 Ohio St.2d 382, 386, 415 N.E.2d 303.

{991} Here, VanVoorhis asserts that the trial court should not have
provided the second alternative definition to the jury because it eliminates the
requirement that the defendant have the specific intent to commit the offense. This
Court has previously addressed similar claims. See State v. Martens (1993), 90
Ohio App.3d 338, 629 N.E.2d 462. In Martens, this Court held as follows:

We do not find the instruction to be erroneous. R.C.

2907.02(A)(2) and 2907.12(A)(2) require the offender to have the

specific intent to purposely compel the victim to submit by force

or threat of force. *** The instruction was appropriate and

actually benefitted appellant by requiring the jury to find that

he specifically intended to force the victim to submit. When read

as a whole, the court's instructions indicate that the jury had to

find that appellant intended to commit the offenses with “a

conscious objective of engaging in specific conduct” and that

appellant intentionally committed the prohibited acts. Thus, the

court properly informed the jury that it had to find that

appellant intended to commit the act with force.

Martens, 90 Ohio App.3d at 350. See also State v. Dunn, 3 Dist. No. 8-05-03,
2005-Ohio-3762; State v. Bailey, 8" Dist. No. 81498, 2003-Ohio-1834; State v.
Johnson, 112 Ohio St.3d 210, 858 N.E.2d 1144, 2006-Ohio-6404.

{992} In the present case, we find that the same rationale can be followed.

Here the jury was given the full instruction of purposely as contained in R.C.

2901.22. When the instructions are read as a whole, including the definition of

compel, we find that VanVoorhis may have benefited from the language of the
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instructions. As in Martens, the instructions in the present case required the jury to
specifically find that VanVoorhis compelled the victim to submit. We cannot say,
with respect to instructing on the definition of purpose, that the trial court abused
its discretion. Based on the forcgoing, VanVoorhis’ fifth assignment of error is
overruled.

{593} Accordingly, the November 9, 2007 Judgment Entry and Sentencing
of the Common Pleas Court of Logan County, Ohio is affirmed.

Judgment Affirmed.

WILLAMOWSKI and ROGERS, J.J., concur.

filr
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