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EXPLANATION OF WHY THIS FELONY APPEAL INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION OR ISSUE OF PUBLIC OR GREAT GENERAL
INTEREST

Appellant, the State of Ohio, respectfully petitions this Honorable Court to return to its
decision in State v. Yarbrough (2004), 104 Ohio St. 3d 1, 2004-Ohio-6087, which imprecisely
requires dismissal of one of the offenses found to be allied under R.C. 2941 25(A), Ohio’s
multiple count statute, Under a strict reading of R.C. 2941.25(A), “dismissal” of any offenses
found to be allied offenses of similar import, is not required. R.C. 2941.25(A) simply allows a
defendant to be convicted of, 1.e., sentenced for, only one:

Where the same conduct by defendant can be construed to constitute two

or more allied offenses of similar import, the indictment or information may

contain counts for all such offenses, but the defendant may be convicted of only

one.

R.C. 2945.21(A).

Rather than preserving the verdicts for each offense by the trier of fact and allowing
sentencing on only one of the allied or merged offenses, the Yarbrough Court inserted into the
statute the word “dismissal”:

Thus, sentencing Yarbrough both for receiving the stolen Blazer and for

theft of the Blazer violated. R.C. 2941.25(A). ere was plain etror affecting

Yarbrough’s “substantial rights,” since he was sentenced to 18 months in prison

for each offense. *** Yarbrough’s conviction for receiving stolen property

(Count 19) shall be merged into his conviction for grand theft {(Count 20), Count

19 is dismissed, and the 18-month sentence that Yarbrough received for Count 19

is vacated.

Id., 2004-Ohio-6087 at §102-103 [emphasis added.]

The State asserts that an interpretation and application of R.C. 2941.25(A) is possible
without inserting the word “dismissal”. R.C. 2941.25(A) allows for the allied offenses to merge
for sentencing, i.e., therc is only one sentence. This leaves the remaining verdict standing,

giving appropriate effect to the wording of the statute according to this Court’s pronouncement

in State v. Lowe, 112 QOhio St.3d 507, 2007-Ohio-606, that “a court may not add words fo an



unambiguous statute, but must apply the statute as written.” /d., 2007-Ohio-606 at ] 15, citing
Portage Cty. Bd. of Commrs. v. Akron, 109 Ohio 5t.3d 106, 2006-Ohio-954. While the dismissal
of one count, rather than merger may appear to be a distinction with a difference, the end result 1s
that by requiring dismissal of one of the allied offenses, the State is left without the ability to
have the defendant sentenced on that count should the remaining allied offenses be overturned on
appeal.

On June 26, 2008, in Appellate Case Number 90244, the Eighth District Court of Appeais
held when two offenses are allied the proper remedy is to merge the allied offenses, reverse the
conviction for the lesser offense, and remand the case to the trial court to vacate the conviction
for the lesser offénse. State v. Darnell Whitfield, Cuy. App. No. 90244, 2008-Ohio-3150. In
addition to the above, this decision allows the vacation or reversal of a jury verdict, an
inexcusable trespass upon the right of trial by jury, a right jealously safeguarded by the laws of
the State of Ohio, and the United States of America. The decision of the lower court involves a
substantial constitutional question and an issue of public interest, namely, the ability of a jury to
weigh the evidence and decide the facts of the case presented before it. This is a right secured by
the Article I, Section 5 of the Ohio Constitution and the Sixth Amendment to the United States
Constitution. So hallowed is that right, a higher court cannot overturn a jury verdict unless the
person challenging that verdict is able to show that a guilty verdict is the result of a manifest
miscarriage of justice.

If this Honorable Court continues to interpret R.C. 2941.25 as requiring dismissal of
verdicts, thus nullifying a jury’s finding of guilt, the precedent set would be the culpability of
criminal conduct should be disregarded. This Court should honor the constitutional pfotcctions

and jurisprudence that have grown from the interpretation of the Constitution of Ohio and the



United States Constitution and hold when offenses are allied the correct remedy is, at sentencing,
to merge the punishments for those offenses and maintain the validity of all the verdicts.

STATEMENT OF THE CASE AND THE FACTS

On April 10,2006, Darnell Whitfield (Appellee) was stopped by the Cleveland Police for
running a stop sign. Appellee’s licenses was under suspension. The Cleveland Police arrested
Appellee and, pursuant to an inventory searéh of Appellee’s automobile, discovered a loaded
handgun and a bag of crack cocaine. Appellee was indicted on one count of possession of
criminal tools, drug possession, drug trafficking, have a weapon while under disability, and
carrying a concealed weapon.

On June 12, 2007 Appellee’s case was tried to the bench. At the close of Appelilee’s trial
the court found him guilty of drug possession, drug trafficking, having a weapon while under
disability, and carrying a concealed weapon. Appellee was sentenced to a four-year prison term
consisting of: three years for drug possession, drug trafficking, and having a weapon wiile under
disability; one year for carrying a concealed weapon, all four run concurrently. and, a one ycar
term for a firearm specification.

Citing several assignments of ervor not relevant for the purposes of this appeal, Appellee
brought his case before the Eighth District Court of Appeals. Appellee’s third assignment of
ecror, the trial court committed plain error by convicting and sentencing appellant to both drug
possession and drug trafficking which are allicd offenses of similar import, is the only
assignment of error relevant to this present appeal. Finding that assignment of error meritorious,
the Appellate Court held drug trafficking and drug possession are allied offenses. Because those
offenses were allied, the Appellate Court held the trial court should have merged those

convictions. When sustaining Appellee’s third assignment of error, the Appellate court further



specified the appropriate remedy is to reverse the conviction for drug possession and remand the
case to the trail court to vacate the drug possession conviction.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: Upon finding one or more counts to constitute
two or more allied offenses of similar import, R.C. 2941.25(A) requires
that the verdicts are merged for the purposes of sentencing and the
defendant be sentenced only on one,

When applying R.C. 2941.25, leaving the underlying convictions unmolested, Ohio
courts should only merge the senfences of the allied offenses. This application of R.C. 2941.25
not only avoids constitutional conflict, but this remedy is in line with the common law doctrine
of merger, which is the basis for R.C. 2941.25, and follows this Court’s precedent concerning
appropriate statutory construction. Lowe, supra, 2007-Ohio-606 at § 15.

The legislative purpose of RC 2941.25 is to prevent the trial cowrt from imposing
multiple punishments on a defendant based on a single criminal action. State v. Rice (1982}, 60
Ohio St.2d 422, 433 N.E.2d 175. This Court held in State v. Rice, the effect of RC 2941.25 15 to
codify the judicial doctrines of merger which holds “a major crime often includes as inherent
therein the component elements of other crimes and that theses component elements, in legal
effect, are merged into the major crime.” Rice, 60 Ohio St.2d at 425, 433 N.E.2d at 178-179,
citing State v. Botta (1971), 27 Ohio St.2d 196, 201, 271 N.E.2d 776. Applying thes¢ doctrines,
this Court held in State v. kner, after determining that offenses are allied, the correct remedy
was to merge the sentences of the two offenses. (1975), 44 Ohio St.2d 132, 339 N.E.2d 633; see
also State v. Botta (1971), 27 Ohio St.2d 196, 27 1. N.E.2d 776, Woodford v. State (1853), 1 Ohio
St. 427, 1853 WL 46. Therefore, the historical application of the doctrine of merger prevented

the imposition of multiple punishments, not the removal of legal culpability.



Adhering to the doctrine of merger, the application of R.C. 2941.25(A) permits the State
to submit allied offenses to the jury, but is prohibited from imposing multiple convictions, or
sentence, on the defendant. State v. Baer (1981), 67 Ohio St.2d 220, 423 N.E.2d 432, see also
State v. Osborne (1976), 49 Ohio St.2d 135, 144, 359 N.E.2d 78, vacated on other grounds by
Lockett v. Ohio (1978), 438 11.S. 586, 98 S.Ct. 2954; see also Maumee v. Geiger (1970), 45
Ohio §t.2d 238, 344 N.E.2d 133. When a jury convicts a defendant and those convictions are
later found to be allied offenses of similar import, the allied offenses do not merge until
sentencing. State v. McGuire (1997), 80 Ohio St.3d 390, 399, 1997-Ohio-335. '

Not only does this interpretation appropriately apply this Court’s precedent concerning
statutory construction, it preserves any remaining verdicts should the offense for which a
defendant is sentenced be overturned. Upon disrmissal of one or more verdicts pursuant to
Yarbrough, the State is forever prevented from seeking punishment for the other crime(s)
committed. This serves neither victims nor the public and is contrary to the concept of justice.

In addition to the above, Yarbrough is disparately applied throughout the State.’

In Whitfield, supra the Eighth District Court of Appeals held the lesser conviction should be
vacated and the case remanded for re-sentencing. The First and Second Districts adopted a
different approach when those courts merged the allied convictions but left issue of guilt intact,

vacated the lesser sentences, and remanded for re-sentencing. State v. Smith, Ham. Co. App. No.

' Appellant herein filed a Motion to Certify conflict in the instant case in the Eighth District
Court of Appeals. There was no ruling on the motion at the time the State was required to file its
notice of appeal and memorandum in support of jurisdiction in this Court. Compare the Eighth
District’s holdings in State v. McSwain (8™ Dist. 2004), 2004 W1, 1402700, where the Appcllate
Court vacated the lesser and greater convictions, vacated lesser and greater sentence, and then

remanded the case for resentencing and State v. McNamee (8" Dist. 1989), 1989 WL 147649
where the Appellate Court only required merger of the lesser and greater convictions and was
silent on the issues of vacating convictions or sentences and remanding for resentencing.



C-070216, 2008 -Ohio- 2469; see also State v. Coffey, Miami Co. App. No. 2006 CA 6, 2007 -
Ohio- 21. The pattern of inconsistency was repeated by the Second District when 1t vacated the
lesser conviction with out addressing sentencing or remand. State v. Manns, Clark Co. App. No.
2000 CA 58, 2001 -Ohio- 1822. The Seventh District has vacated the lesser sentence of two
allied offenses, leaving the conviction for both. State v. Barneite, Mahoning Co. App. No. 02
CA 65, 2004 -Ohio- 7211, reversed in part on other grounds by In re Ohio Criminal Sentencing
Statutes Cases, 109 Ohio St.3d 313, 847 N.E.2d 1174, 2006 -Ohio- 2109. In less than a year
from the decision in Barnett, the Seventh District failed to follow its own holding when it
vacated the lesser conviction, vacated the lesser sentence, and remanded to the trial court for
resentencing in State v. Bunch, Mahoning Co. App. No. 02 CA 196, 2005 -Ohio- 3309, reversed
in part on other grounds by In re Ohio Criminal Sentencing Statutes Cases, 109 Ohio St.3d 313,
847 N.E.2d 1174, 2006 -Ohio- 2109.

CONCLUSION

This case is worthy of Ohio Supreme Court review, both to address the efficacy ofits
decision in Yarbrough and to decide a conflict among jurisdictions in the State.
Respectfully subrmitted,

WILLIAM D. MASON
CUYAHOGA QOUNTY PROSECUTOR

/R Y I, oy
By: O{/(/izﬁl / W J,MC{/&/ M/M///LJ
LISA REITZ W]ﬂLIAMSON (0041468)
Assistant Prosecuting Aitorney
The Justice Center, 8th Floor
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7800
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MELODY J. STEWART, J.:

Defendant-appéllant, Darnell Whitfield, appeals from a judgment of
conviction which found him guilty of drug possession, drug trafficking, having
a weapon while under disability, and carrying a concealed weapon. Appellant
raises five agsignments of error for review. For the reasons set forth below, we
affirm in part, reverse in part and remand.

The record before us demonstrates that on April 10, 2006, appellant was
driving a vehicle that was stopped by the Cleveland police for running a stop
gign. Police discovered appellant’s driver’s license was suspended and arrested
hirﬁ for driving under suspensioﬁ. During an inventory of the éar prior to
towlng, police looked in the glove compartment and found a loaded handgun
and a bag containing 26.19 grams of crack cocaine. The drugs and gun were
confiscated, along with more than $6,000 cash found in appellant’s pocket.

Appellant was indicted on one count each of possession of drugs, drug
trafficking, possessing criminal tools, having weapons while under disability,
and carrying a concealed weapon. Counts 1, 2, and 4 also included one-year
firearm specifications. Appellant entered pleas of not guilty to all counts.

On June 12, 2007, appellant’s case was tried to the bench, Upon

completion of the state’s case, the trial court denied appellant’s motion to

We66 1 BO3| 92



9.
suppress. The court also denied his Crim.R. 29 motion for acquittal. At the
close of appellant’s case, the trial court found appellant guilty on four of the five
counts, The court found no evidence that the money confiscated was intended
to be used in the commission of a drug offense and found appellant not guilty
of possessing criminal tools. The trialhcourt 1imposed a sentence of three-years
imprisonment on counts 1, 2, and 4, and one-year on count 5, all to be served
concurrently, Additionally, the court merged the firearm specifications and
imposed a one-year term to be served prior to the other sentences; resulting in
a four-year prison term. Appellant appealed raising the following five errors.

“I. The trial court erred in denying appellant’s motion to suppress.r”

In support of this assignment, appellant claims the officers searched the
car prior to arresting him and, therefore, the search of the vehicle was not
incident to a lawful arrest. Additionally, appellant claims that the traffic stop
was én unlawful pretext to search the vehicle. He argues that any evidence
discovered as a result of this stop must be suppressed, We disagree.

“A motion to suppress evidence seeks to challenge the arrest, search or
seizufe as somehow being in violation of the Fourth Amendment of the United
States Constitution. The principal remedy for such a violation is the exclusion

of evidence from the criminal trial of the individual whose rights have been

®I66 1 10320y



-3-

violated. See Katz, Ohio Arrest, Search and Seizure (2001) 31, Section 2.1.
Exclusion is mandatory under Mapp v. Ohio (1961), 367 U.S. 643, 81 S.Ct. 1684,
6 L.Ed.2d 1081, when such evidence is obtained as a result of an illegal arrest,
search or seizure.” State v. Williams, Cuyahoga App. No. 81364, 2003-Ohio-
2647, at 7.

Appellate review of a motion to suppress presents a mixed question of law
and fact. When considering a motion to suppress, the trial court assumes the
role of trier of fact and is therefore in the best position to resolve factual
questions and evaluate the credibility of witnesses. State v. Mills (1992), 62
Ohio St.3d 357. An appellate court must accept the trial court’s findings of fact
if they are supported by competent, credible evidence. State v. Harris (1994),
98 Ohio App.3d 543. Accepting these facts as true, the appellate court must
then independently determine whether the facts satisfy the applicable legal
standard. State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, at 8.

At the suppression hearing, the two arresting officers related the events
leading up to the traffic stop and to appellant’s subsequent arrest. The officers
testified that they observed appellant run a stop sign. They followed the vehicle
and ran the license plates through the police data base. The computer showed

that the vehicle was registered to appellant, and that his driver’s license wag

W66 | %ﬁ32|g



4-
suspended. At that time, they activated the lights and sirens and tried to pull
appellant over.

The officers testified that appellant slowed down but did not pull over in
response to their lights and siren. He continued to drive at a slow speed for a
few blocks, before pulling into and then out of the Karamu House parking lot.
Officers observed appellant reaching over to the passenger’s side while driving
slowly. Finally, after they used the loudspeaker and twice ordered him to stop,
appellant pulled over and stopped the car on East 89* Street. The officers
testified that as appellant stepped out of the car, he was patted down and
placed under arrest. He was handcuffed and placed in the back of the zone car.
They then ordered a tow truck and took an inventory of the car’s content prior
to it being towed. The drugs and gun were found during the inventory search.

Appellant argues that the stop was invalid. He challenges the testimony
of the two officers and points to inconsistencies in their testimony as to how the
situation actually transpired. However, as previously stated, the trial court is
in the best position to resolve factual questions and evaluate the credibility of
witnesses. The trial court considered the inconsistencies in the officers’
testimony and found them to be minor. The court found that appellant ran the

stop sign and was driving with a suspended license. We accept the factual

WE66 | |
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B
findings of the trial court. We must now determine whether these facts satisfy
the legal standard.

Appellant argues the stop was merely a pretext to search his car for
contraband. The Ohio Supreme Court has recognized that “where an officer
has an articulable reasonable suspicion or probable cause to stop a motorist for
any criminal violation, including a minor traffic violation, the stop 1is
constitutionally valid regardless of the officer’s underlying subjective intent or
motivation for stopping the vehicle in question,” City of Déyton v. Erickson, 76
Ohio St.3d 3, 11-12, 1996-Ohio-431, See, also, Whren v. United States (1996),
517 U.S. 806, 135 L.Ed.2d 89, 116 S.Ct. 1769 (reaching the same holding).
Accordingly, regardless of the officers’ motivation, based on the trial court’s
finding that appellant ran the stop sign, the initial stop was lawful.

It is undisputed that appellant was driving under a suspended license,
Therefore, the arrest was valid and the police were warranted in towing
appellant’s car. This court has previously held that it is reasonable to do an
mnventory search before surrendering a car to a towing company in order to
insure the proper accounting of the contents of the car. State v. Bridges,
Cuyahoga App. No. 80171, 2002-Ohio-3771; State v. Cook (2001), 143 Ohio

App.3d 386. “In order for an inventory search to be constitutionally valid, it

WH66 | 3803237



-6-
must be ‘reasonable;’ that is, it must be conducted in good faith, not as a pretext
for an investigative search, and in accordance with standard police procedures
~or established routine.” Statev. Odavar, Cuyahoga App. No. 89029, 2007-Ohio- .
5535, citing State v. Hathman, 65 Ohio St.3d 403, 1 992-0Ohi0o-63, paragraph one
of the éyllabus. The arfesting officers testified that they followed the Cleveland
police department’s policy for inventorying vehicles prior to being towed. A copy
of that written policy was admitted into evidence,

Therefore, the record reflects that the traffic stop, arrest, and subsequent
search of the vehicle were constitutionally valid. The trial court did not err in
denying appellant’s motion to suppress. The first assignmerit of error is
overruled.

“II. The trial court erréd when it denied appellant’s motion for acquittal
under Crim.R. 29 because the state failed to present sufficient evidence to
establish beyond a reasonable doubt the elements necessary to support the
convictions.”

“An appellate court’s function when reviewing the sufficiency of the
evidence to support a criminal conviction is to examine the evidence admitted
at trial to determine whether such evidence, if believed, would convince the

average mind of the defendant’s guilt beyond a reasonable doubt. The relevant

WA66 1 MO32Y
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inquiry is whether, after viewing the evidence in a light most favorable to the
prosecution, any rational trier of fact could have found the essential elements
of the crime proven beyond a reasonable doubt.” State v. Jenks (1991), 61 Ohio
St.3d 259, paragraph two of the syllabus. A reviewing court will not overturn
a conviction for insufficiency of the evidence unless it finds that reasonable
minds could not reach the conclusion reached by the trier of fact. State v.
Treesh, 90 Ohio St.3d 460, 484, 2001-Ohio-4.

The weight to be given the evidence intrqduced at trial and the credibility
of the witnesses are primarily for the trier of fact to determine. Statev. Thomas
‘(1 982), 70 Ohio St.2d 79, syllabus. Further, it is not the function of an appellate
court to substitute its judgment for that of the factfinder. Jenks, supra, at 279.

Appellant was convicted of drug possession, drug trafficking, having a
weapon under disability, and carrying a concealed weapon. Appellant claims
that there was no evidence that he possessed the drugs or the gun found in the
car. He further argues that there is no evidence that he knew or had
reasonable cause to believe that the drugs were intended for sale or resale to
another person. We disagree.

R.C. 2925.11(A), provides that, “no person shall knowingly obtain,

possess, or use a controlled substance.”

me66 1 MWO325
1



.8.

R.C. 2925.03 (A)(2) provides that no person shall knowingly “prepare for
shipment, ship, transport, deliver, prepare for distribution, or distribute a
controlled substance, when the offender knows or has reasonable cause to
believe that the controlled substance is intended for sale or resale by the
offender or another person.”

A person acts knowingly, regardless of his or her purpose, when that
person is aware that his or her conduct will probably cause a certain result or
will probably be of a certain nature. R.C. 2901.22(B). It is necessary to look at
all the attendant facts and circumstances in order to determine if a defendant
knowingly possessed a controlled substance. State v. Teamer (1998), 82 Ohio
St.3d 490, 492,

Possession “means having control over a thing or substance, but may not
be inferred solely from mere access to the thing or substance through ownership
or occupation of the premises upon which the thing or substance is found.” R.C.
2925.01(K). Interpreting the meaning of the term “possession,” Ohio courts
have held possession may be actual or constructive. See State v. Wolery (1976),
46 Ohio St.2d 316, 329; State v. Hankerson (1982), 70 Ohio St.2d 87, 90-1; State
v. Boyd (1989), 63 Ohio App.3d 790. To estabiish constructive possession, the

state must prove the defendant was able to exercise dominion or control over

Wwo661 MWO326
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9.

the object, even though that object may not be within his immediate physical
possession. Boyd, supra, at 796. Further, if must also be shown that the person
was “conscious of the presence of the object.” Hankerson, supra, at 91.

The evidence shows that the car was registered to appellant, and that he
was the sole occupant of the car at the time the police stopped him for the traffic
violation. The officers testified thaf, appell‘ant did not immediately stop when
the lights and siren were activated, but continued at a slow speed for a number
of blocks during which time he was observed reaching over into the passenger
side of the car. The gun and drugs were found in thg glove compartment on the
passenger side of the car. We find appellant, as owner and operator of the
vehicle, had the ability to exercise dominion or control over the drugs found in
his car’s glove compartment. Additionally, appellant’s actions in failing to stop
when signaled by police and in reaching over into the passenger’s side of the
car, support an inference that appellant had knowledge of the illegal drugs and
gun in the glove compartment and, therefore, knowingly possessed them.

Based upon the amount of drugs seized and the testimony of the vice
detective, we also find there was sufficient evidence to support the finding that

appellant was transporting the drugs for sale or resale.

WA66 | HO327
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-10-

In addition to the testimony of the arresting police officers, the state
presented the following evidence: a laboratory report showing that the gun
 seized was loaded and operable; a laboratory report showing that the contents
of the bag found in the glove compartment was 26.19 grams of cocaine; a copy
of the citation issued to appellant for the traffic violations; a certified copy of the
journal entry showing appellant’s prior felony burglary conviction; and a copy
of the city of Cleveland’s written policy regarding the towing of vehicles.

Viewing this evidence in a light most favorable to the prosecution, and
congidering all the attendant facts and circumstances, we find that a rational
trier of fact could have found the essential elements of all of the crimes charged
proven beyond a reasonable doubt, therefore, we find there was sufficient
evidence to support appellant’s convictions. Appellant’s second assignment is
overruled.

“II1. The trial court committed plain error by convicting and sentencing
appellant to both drug possession and drug trafficking which are allied offenses
of similar import.”

In addition to the conviction for carrying a concealed weapon and having
a weapon while under a disability, the trial court convicted appellant of

possession of drugs in violation of R.C. 2925.11 (A), and trafficking in drugs in

mI66 | Mm0328 )



“11-
violation of R.C. 2925.03(A)(2), each with a one-year firearm specification. In
sentencing, the trial court merged the firearm specifications but imposed
separate, concurrent sentences on the drug possession and drug trafficking
offenses. Appellant argues that pursuant to R.C. 2941.25(A), the two drug
offenses are allied offenses of similar import and therefore the trial court erred
in convicting him on both offenses.

R.C. 2945.25 states:

“(A) Where. the same conduct by defendant can be construed to constitute
two or more allied offenses of similar import, the indictment or information may
contain counts for all such offenses, but the defendant may be convicted of only
one.

“(B) Where the defendant’s conduect constitutes two or more offenses of
digssimilar import, or where his conduct results in two or more offenses of the
same or gimilar kind committed separately or with a separate animus as to
each, the indictment or information may contain counts for all such offenses,
and the defendant may be convicted of all of them.”

R.C. 2941.25 requires a two-step analysis. Staie v. Cabrales, 118 Ohio
St.3d 54, 2008-Ohio-1625, at (14, citing Newark v. Vazirani (1990), 48 Ohio

St.3d 81, syllabus; State v. Blankenship (1988), 38 Ohio St.3d 116, 117; State v.
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Mughni (1987), 33 Ohio St.3d 65, 67; State v. Talley (1985), 18 Ohio St.3d 152,
.153; State v. Logan (1979), 60 Ohio St.2d 126, 128. “In the first step, the
elements of the two crimes are compared. If the elements of the offenses
correspond to such a degree that the commission of one crime will result in the
commission of the other, the crimes are allied offenses of similar import and the
court must proceed to the second step. In the second step, the defendant’s
conduct is reviewed to determine whether the defendant can be convicted of
both offenses. If the court finds either that the crimes were committed
separately or that there was a separate animus for each crime, the defendant
may be convicted of both offenses.” Cabrales at 14, quoting State v.
Blankenship, 38 Ohio St.3d 116, 117.

In the instant case, the first step is determined by the holding in Cabrales
which states:

“Trafficking in a controlled substance under R.C. 2925.03(A)(2) and
possession of that same controlled substance under R.C. 2925.11(A) are allied
offenses of similar import under R.C. 2941.25(A), because commission of the
first offense necessarily results in commission of the second.” Id. at paragraph

two of the syllabus.
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In the second step, we look to appellant’s conduct to determine whether
he committed the two offenses separately, or with a separate animus. The
state’s evidence demonstrated that the offenses were committed at the same
_ time and that appellant possessed the cocaine with the single intent to sell it to
street-level suppliers. Under these facts, pursuant to R.C. 2941.25, appellant
cannot be convicted of both drug possession and drug trafficking.

Allied offenses of similar import do not merge until sentencing, since a
convietion consists of the verdict and sentence. State v. McGuire (1997), 80
Ohio 5t.3d390, 399, 1997—Ohi0—335. It is plain error to impose multiple
sentences for allied offenses of similar import, even if the sentences are run
concurrently. State v. Sullivan, Cuyahoga App. No. 82816, 2003-Ohio-5930.
Therefore, the court should have merged the convictions for the two offenses
rather than imposed concurrent sentences. ld.

We therefore susfain appellant’s third assignment of error, reverse the
conviction for drug possession and remand the case to the trial court to vacate
the drug possession conviction. See R.C. 2953.08(G)(2); State v. Saxon, 109
Ohio St.3d 176, 2006-Ohio-1245; State v. Yarbrough, 104 Ohio St.3d 1, 2004-

Ohio-6087.
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“IV. Appellant’s convictions are against the manifest weight of the
evidence.”

When reviewing a claim that a verdict is against the manifest weight of
the ev‘idénce, we weigh all the reasonable inferences, consider the credibility of
witnesses and, in considering conflicts in the evidence, determine whether the
trier of fact clearly lost its way and created such a manifest miscarriage of
justice that the conviction must be reversed and a new trial ordered. See State
v. Thompkins, 78 Ohio St.3d 380, 387, 1997-Ohio-52. In doing so, we remain.
miﬁdful that the weight to be given the evidence and the credibility of the
witnesses are primarily for the trier of fact. State v. DeHass (1967), 10 Ohio
St.2d 230, paragraph one of the syllabus. This gives the trier of fact the
authority to “believe or disbelieve any witness or accept part of what a witness
says and reject the rest.” State v. Antill (1964), 176 Ohio St. 61, 67.

Appellant argues that the quality of the evidence was poor and unreliable
and that the trial court lost its way in convicting him. He asserts again that
inconsistencies in the officers’ testimony renders the evidence unreliable. We
disagree.

The trial court heard the two arresting officers testify to the events

leading up to appellant’s arrest on April 10, 2007, The court heard the

Weo66! 0332
’ A



-15-

inconsistencies in their testimony and found them to be I_ninor. The court also
heard appellant testify to a completely different set of events leading up to his
arrest and his claim that the police officers were not telling the truth.

It was within the trial court’s province to weigh the evidence and the
credibility of the witnesses. After reviewing the testimony and all the evidence
before the court, we cannot say that the trial court clearly lost its way in
resolving the conflicts in the evidence. Appellant’s fourth assignment is
overruled.

“V. The trial court erred by not ordering the return of the proceeds taken
from appellant.”

Appellant argues that the trial court failed to order the state to return the
money confiscated from him during his arrest. This argument is belied by the
record. The court’s journal entry of June 19, 2007 states: “$6,124.00 FOUND
ON DEFENDANT AT TIME OF ARREST IS ORDERED RETURNED TO
DEFENDANT, FOUND NOT TO BE A CRIMINAL TOOL AS CHARGED.”

Additionally, in light of the trial court’s findings that, “[t]here’s no
evidence at all that the money was the fruit of drug transactions,” and that
there was “evidence submitted by defendant that it was money he had taken

from the bank,” we find no merit to the state’s assertion that the court needs to
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hold a forfeiture hearing regarding the money. We note that the state has not
filed a cross-appeal on this or any other issue, and has asked us to affirm the
trial court’s jﬁdgment. Therefore, we overrule appellant’s fifth and final
assignment of error.

Accordingly, the judgment of the trial court is affirmed in part and
reversed in part. This case is remanded to the trial court with instructions to
vacate the conviction and sentence for drug possession only.

It is ordered that appellant and appellee share the costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It 15 ordered that a special mandate 1ssue out of this court directing the
Cuyahoga County Court of Common Pleas to carry this judgment into execution.
The defendant’s conviction having been affirmed in part, any bail pending appeal
is terminated. Case remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 pf the Rules of Appellagte Procedure,

/

MELO V’ STEWART, JUDGE

SEAN C. GALLAGHER, P.J., and
FRANK D. CELEBREZZE, JR., J., CONCUR
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