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City of Akron and Mayor Donald L. Plusguellic's Motion to Strike the Amicus Curiae Brief
of John K. Burdeshaw

Now come the City of Akron and Mayor Donald L. Plusquellic (the "City"), and

respectfully request this Court strike the amicus curiae brief filed by Jon K. Burdeshaw for the

reasons contained in the attached memorandum.

Respectfully submitted,

Max Rothal - No. 0009431
Director of Law
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Stephanie H. York - No. 0064424
Assistant Directors of Law
161 S. High Street, Suite 202
Akron, Ohio 44308
(330) 375-2030 Fax (330) 375-2041
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MEMORANDUM

Jon Burdeshaw is a City of Akron employee who has sued the City in the Summit County

Common Pleas Court, Case No. CV 2007-05-3896. Mr. Burdeshaw's suit challenges the City's

residency requirement. Rather than try his own case, however, Mr. Burdeshaw sought and was

granted a preliminary injunction precluding the City from terminating Mr. Burdeshaw's

employment and a stay of his action pending this Court's decision in this case. There has been

no trial on the merits of Mr. Burdeshaw's complaint. Burdenshaw now seeks to insert his case,

on untried and untested facts, into the record here via an amicus filing. Burdeshaw's amicus

brief must be stricken from the record.

Burdeshaw's brief will not assist the Court in deciding issues properly before it. The

facts recited in Burdeshaw's amicus brief are based entirely on facts which could perhaps have

been presented at trial, had he not sought to stay the proceedings. As a result of the stay,

however, that case has not been tried to final judgment, has not been through the appellate

process, and has not been accepted by this Court for determination of any kind. Instead,

Burdeshaw is trying to leap-frog from filing his Complaint in the Court of Common Pleas to

having the Supreme Court consider his case on his facts.

This Court lacks jurisdiction to determine the merits of Burdeshaw's case. When this

court accepted jurisdiction of the case at hand pursuant to S.Ct.Prac. R. III, Section 6 (and

necessarily pursuant to Section II(B)(2)(e) of the Ohio Constitution which states that the appeal

comes from the Court of Appeals), this Court only accepted jurisdiction over the facts of the case

of State of Ohio v. City of Akron. Thus, this Court is limited to the factual record that was

extensively created in State of Ohio v. City ofAkron. It is improper for a party to a different case,

who is not before this Court, to interject his case and his facts into the Supreme Court through an
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amicus brief, thus avoiding final judgment in his case by the trial court, an appeal before the

before the court of appeals, and a petition for discretionary review by the Supreme Court of

Ohio. See also State ex rel. Plain Dealer Publ. Co. v. Cleveland, 104 Ohio St. 3d 1458 (Ohio

2005) (striking affidavits attached to an amicus brief).

Burdeshaw's "facts" as contained in his amicus brief are not in the record, are not

developed, and are not rebutted. Indeed the "facts" as set forth in the amicus brief fully support

the City's argument in a proper case. If Burdeshaw is, as he alleges, unable to travel from Akron

to Canton to be with his children, it is wholly unlikely that Burdeshaw would be able to travel

northbound from Canton to Akron to get to work, particularly in the event of an emergency.

These facts are not in the record before this Court. An amicus brief may not substitute for a

properly developed record. Mr. Burdeshaw's amicus brief must be stricken.

Respectfully submitted,

Max Rothal (0009431)
Director of Law
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Stephanie H. York - No. 0064424
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CERTIFICATE OF SERVICE

This is to certify that a true and accurate copy of the foregoing Motion to Strike was sent

by regular U.S. mail this 21s` day of August, 2008 to:

Ryan J. Lemmerbrock
Susannah Muskovitz
Robert M. Phillips
Faulkner, Muskovitz & Phillips, LLP
820 West Superior Avenue, Ninth Floor
Cleveland, OH 44113-1800
Counsel For Appellants
Fraternal Order of Police, Lodge No. 7, Akron
Firefighters Assn., IAFF Loca1330, Phil Gauer
and Paul Hlynsky

Nancy Rogers, Attorney General of Ohio
Benjamin C. Mizer, Solicitor General
Michael L. Stokes, Assistant Solicitor
Pearl M. Chin
Sharon A. Jennings
Assistant Attomey Generals
30 East Broad Street, 17`" Floor
Columbus, Ohio 43215
Counsel for Appellant State of Ohio

Debor M. FoKia
Assistant Director of Law
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