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STATEMENT AGAINST JURISDICTION FOR CROSS-APPEAL

The prosecutor seeks a reversal of the lower court's.
determination that the wmultiple punishments for the singular
conduct that constituted the offenses of robbery .and aggravated
robbery, and two disjunctive counts of felonious assault, each
committed as a single act, against a single victim, with a single
animus, were prohibited by the double jeopardy clause as allied
offenses of similar import.

The prosecutor argues that, even under the clarified test of an
abstrgct analysis of the elements, neither pair of offenses
qualifies as allied offenses,

The prosecutor's arguments, however, are devoid of a crucial
infredient of the relevant analysis, which was clearly properly
factored by the court of appeals, that being the concept of a single
animus., When the '"'sinzgle animus” element 1is factored in, the
prosecutor's argumenté against allied offenss determination must
fail.

The guestions presented by the prosécutor in the cross-appeal are
not of substantial constitutional import and arel not of great
general or public interest,.and rpesent no novel questions of law

;]

for this Court to determine. Jurisdiction should not be granted on

e

the issues presented in the cross-appeal.




STATEMENT OF THE CASE AND FACTS

tpnallant/Crosz-tonalles would refer hack and incovporate Lv
reference one Statements of the Cese and Facts set forth in hisz

initial Memorandum in Sunpori of Jurisdiction in this case to any
extent that it differez with that presented by the appellez/lroges-
Appellant,

ARGUMENT AGAINST PROPOSITIONS OF LAW IN CROSS APPEAL

The initisl apnellee herein hasz filed a Cross-ippeal challenzing
the lower court's psrtisl sustaining of an assignment of error in=-
cOrporating the State v Cabrélés 2008-0hio=1625% clarifiction for an
snalyvsis of whather multiple convictions constitute allied offenses
of similar import on two grounds. tppellant/Cross-Appelles opposes

the accentance of jurisdiction for the reasons set forth below.

CROSS-APPELLANT'S PROPOSITION OF LAW NO., I:

WHEN A SINGLE ACT WITH A SINGLE ANIMUS CAN BE SAID
TO VIOLATE TWC DISTINCT STATUTES, DCUBLE JEOPARDY
PROHIBITS MULTIPLE PUNTSHMENT ARSENT DEPRESS
LEGISLATIVE IHTENT TC AUTHORIZE SUCH  COMULATIVE
PUNTSHMENT.

LAW AND ARGUMENT

The prosecutor argues that the offenses of Robbery under R.C.
§2911.02¢AX(2) and Aggravated Robbéry under R.C. §2911.01¢aAXH1) are
not allied offenses of similar import even under abstract elemental
analysis, arguing specifically thst, generally, ‘the elements of
"inflict or attewpt to {inflict..physical harm'" in the robbery
staﬁute and "have a deadly weapon' in the aggravated robbery statute
render any determination that- a single animus resuiting in the
commission of both of these offenses against one vietim prohibits

multiple punishment incorrect under the Cabrales analysis.
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The nrosecutror, however, overlocked the necessarv inecredient of
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a determinaticn as to whether a single azct committed with a2 single
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animus that happens to violate two disjunctive statutes, may result

wmeat tharvefor. The prosecutor fails teo include the

e

in multinle punis
. - X . . . .
cetermination that a single sct with a single animus rvesulted in the

prosecutor’s determinaztion to include both offenses in the shotgun
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indictmant., Whan copnsiderin the s

ngle animus element, the lower

court was proper in susiaining the issue with ros
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LEQISLATIVE IHTTHT T

'LAW AND ARGUMENT

vrogecutor attempis Lo rely upon Albernaz v U.S. Mi881) 454
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0.5, 333 for the proposition that multin]
disjunctive charges of felonious assauvlt sre proper.
prosacutor overlaogs the fact that in Albernaz, ths two di
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SrLreaenses B importation arn maril __j uans, ana GlLacribuiicn Lnared
regulire a sepsrats animus anid separats mens rea for each offense.

Conversely, in this case, it is uncontested that there was 2 single

act, agaianst a siongle wvictim, with 2 sinzle aoimus. The pere fact

that the prosecutor elected to "throw in ths witcehsn zine’ in thez
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multiple punishment in

Latature  intended o

whare  htha prosscutor 1z able o charze both disiunciives of
felonious asssult, but points te no authority to suppoert the

argumant.,

In State v Torres (12%6) 31 0Ohic

nresented a succinct discussion

relevant authorities from

will be constrosd not to avihorize cumulsitive wunishment, in the
absence of wmanifezrly cleaar intent Lo autharizea It

cumulative suni
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CONCLUSION
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For tne forezoing reascns, this Court should 4
on thz prosecutor's arguments.

Resneciftully submittsad,
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