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ARGUMENT

Appellee's Proposition of Law I:

When a criminal defendant voluntarily rescinds his guilty plea after serving
a portion of his sentence, and when the original case is dismissed and he is
later indicted, tried, and convicted, the subsequent prosecution does not
violate either the defendant's double jeopardy or due process rights

The state repeats in its brief that Harrison "chose" to withdraw his guilty plea. The use of

that adjective was addressed in Harrison's initial brief. Assuming it was Harrison's choice, he

still needed a court with jurisdiction to activate that choice. He did not have one. The state

offers no authority to contradict that in Harrison's brief leading to the conclusion the Auglaize

County Court was without jurisdiction to accept Harrison's plea withdrawal.

The state claims Harrison was infonned of post release control (hereinafter referred to as

"PRC") in his sentencing entry following his plea in the case number 2003-CR-83. He was. He

was informed that "PRC" was o tp ional up to three (3) years. (See, Sentencing Entry, Ex. "A".).

Properly interpreted, Harrison's "PRC" could be anywhere from zero (0) months to thirty-six

(36) months. He was released from prison receiving zero (0) months "PRC". That fact ends his

journalized sentence. It can be speculated as to why the Adult Parole Authority (hereinafter

referred to as the "APA") did not impose any "PRC," but there is nothing in the record from

which any court can determine the "APA's" reasoning. Even if some reasoning can be

determined or the state believes the "APA" erred in not imposing "PRC," once Harrison was

released without "PRC," no further re-sentencing is permitted. See, Hernandez v. Kelly, 108

Ohio St.3d 395 (2006). The state did not appeal the "APA's" reasoning at any point and does

not argue the "APA's" choice to impose zero (0) months of PRC is contrary to law.

The state argues, without authority, that the attempted re-sentencing in case number

2003-CR-83 was permissible because the state brought Harrison back prior to the time when his
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probation would have expired had it been ordered by the court and imposed by the "APA." No

authority supports that contention. The duration of a sentence a court meant to im o^se cannot

confer jurisdiction upon that court for the duration of that intended sentence. No authority

supports that contention. Such a notion posits endless jurisdiction by courts who reflect into

history recollecting sentences they intended to impose.

In its brief, the state concedes that without Harrison's plea withdrawal being valid,

jeopardy attaches to the plea and conviction in case number 2003-CR-83. (See, Appellee's

Brief, Ex. "B".). If this court determines the Auglaize County Court was without jurisdiction to

accept Harrison's plea withdrawal, the double jeopardy violation is not disputed.

The state claims Harrison waived his jurisdictional challenge. A jurisdictional challenge

to subject matter jurisdiction is not subject to the waiver doctrine and may be raised for the first

time on appeal. State v. Wilson, 73 Ohio St.3d 40, 46 (1995).

This court released its decision in Hernandez v. Kelly, 108 Ohio St.3d 395 (2006) on

January 12, 2006. Harrison's trial conunenced on March 6, 2006. The Hernandez rule is

retroactive to the enactment of the sentencing statute. As is later noted, it is de facto ineffective

assistance of counsel for trial counsel to have failed to recognize the obvious import of that

decision on Harrison's upcoming trial. Hemandez v. Kelly, 108 Ohio St.3d 395 (2006).

Regardless of whether the trial court in the 2003 case realized it or not, it did not have

jurisdiction to re-sentence Harrison. The legal authority explicitly held in Hernandez was

applicable prior to the decision in Hernandez. Hernandez simply said what the sentencing statute

said all along. Hemandez.

The state's claim that Harrison's double jeopardy claim is waived is without merit. Even

should the court accept the proposition that his trial counsel's failure to raise the issue constitutes
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waiver, that act alone is sufficient to establish trial counsel's ineffective assistance. In addition,

the plain error standard is applicable to this clear double jeopardy violation.

The plea agreement counts and the later indictment counts are identical. The appellate

opinion in this case at ¶12 held that the information and indictment arise from the same set of

facts and circumstances. The state did not contest that holding in its brief or any cross-appeal.

The double jeopardy problem is not eliminated by merely rewording indictment counts that are

arising from the same set of facts and circumstances as Harrison's original plea.

The state had a contractual duty to abide by the terms of Harrison's plea agreement. It

agreed not to charge him for anything related to the incident leading to his plea. He abandoned

significant constitutional rights in pleading guilty. He served his entire journalized sentence.

Later indicting for conduct for which the state contractually agreed not to charge in the plea

agreement breaches that original plea agreement and should not have been permitted.

Appellee's Proposition of Law II:

A separate standard of review does not exist for claims of ineffective
assistance of counsel when the case involves technology

The state argues that there is no authority for the assertion that a certain level of expertise

is required to defend a computer related criminal case. This assertion should be viewed with

some skepticism coming from the state. It is advantageous to the state to confront counsel in

such cases who admit, as trial counsel here did, "I barely know how to turn one of these [a

computer] on." Defense counsel who asks the state's key technology witness for "help"

correcting counsel's mistakes with his understanding of technology, is the ideal opponent for the

state in such a case as Harrison's. The state has a conflict of interest in arguing here that trial

counsel was effective. If effective counsel means one whom the state can easily overwhelm and
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maneuver around without counsel even knowing it is happening, then effective counsel in Ohio

has a whole new definition.

There is long standing authority recognizing that being a lawyer does not equal effective

ability in all legal areas. This Court has adopted over time more than ten (10) separate

certification areas for attorneys. See, http://www.sconet.state.oh.us/certificatioiVDefault.asn.).

This Court recognizes the public is best served by informing it of attorneys with demonstrated

experience and training in areas where they seek counsel. The era of computers and technology

related criminal cases is newer than many of the court's recognized areas of specialization. The

first personal computers began arriving in consumer's houses, for those who could afford the

hefty price tags, in the mid 1980s. It was until the mid 1990s that the Internet became something

usable to the average computer user. The necessary, but at times problematic, entanglement of

technology in the lives of clients of the lawyers of our profession requires more than just hiring a

computer expert for a lawyer to effectively represent a person whose liberty is at stake in a

computer related case. Computers and technology were not just part of the case here -- all the

key counts in this case were reliant upon evidence derived from a computer, and in some cases

multiple computers with different Internet connections in different locations, used for different

purposes, potentially with evidence of files being exchanged between them, etc.

This Court recognizes just one (1) specialization category related to criminal law, general

criminal law advocacy. See, http://www.sconet.state.oh.us/certification/Default.asp.).

Technology makes this one (1) category too blunt an instrument to enable the public to ascertain

whether their potential counsel can effectively handle the unique technological, and often unique

legal issues of criminal cases such as Harrison's and the thousands (1000 +) of other computer

related criminal cases in Ohio courts each year.
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Not a week goes by without the typical lawyer being confronted with the latest local,

state, or national seminar for "DUI attomeys." These seminars comprise an entire CLE day.

They are dedicated to defending just one (1) type of case. That defense requires diligent

attention to such cases, regular involvement in them, understanding the technology for measuring

BAC which constant changes, the training for officers, knowledge about human biology related

to these cases, etc. Precisely the same level of complexity applies to defending child

pornography related cases involving computers, digital images, IP addresses, pixels, alteration,

digital imaging experts, computer forensic experts, partially downloaded files, web cache

folders, temporary internet folders, file sharing, P2P programs, virtual imaging, creation of

exhibits, Photoshop, researching the origin of alleged contraband online, overbreadth and

vagueness challenges, fair trial challenges, authentication issues and on and on.

Six (6) hour seminars are offered nationwide on the topic ofjust defending child

pornography cases and those seminars cannot adequately cover all the numerous issues even

within those six (6) hours. It is likely that most, if not all, attorneys passing the bar before 1990

did not use a computer in law school or college, did not use one for the formative years of their

law practice, did not use one as an early prosecutor or defense attorney until the later 1990s. The

Internet itself was not commercially viable until 1996 with the arrival of the Graphical User

Interface. From that start, more than ten (10) years ago, so much has changed in the world of

digital imaging technology and the defense of child pornography related crimes, it is unrealistic

to expect that even an experienced criminal defense attorney, with no familiarity with computers

beyond email, typing, booking plane tickets and searching Google, has the capacity to

understand, consider, discuss with his clients and implement technology related arguments as

they interweave with this area of the law. It is a disservice to the public to permit unqualified
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counsel to accept payment for representation that requires skills he or she does not possess.

This Court has handled now three (3) separate cases involving child pornography

prosecutions and each of them was heavily reliant on a sophisticated understanding of digital

imaging technology articulated in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002) and

it's progeny across the country in federal and state courts. This Court's own opinions in State v.

Tooley, 114 Ohio St. 3d 366 and the upcoming decision in State v. Brady, 07-0742 are replete

with examples of the intricate discussions of technology and the law that rarely, if ever, appear in

any other criminal matters uninvolved with computers, digital images and the like.

The failure to seek the exclusion of Hany Farid was not a strategic decision by trial

counsel. Farid was the only witness presented to attempt to authenticate the key evidence in the

child pornography counts. He admitted in prior cases misleading courts and completely

disavows any ability to view digital images and know whether they are illegal or not. Failure to

challenge the state's claimed authentication of its evidence was not a strategic decision. There is

on downside for the client in losing such a challenge and a huge upside -- unauthenticated

images do not get admitted as potential evidence against him. Harrison's merit brief contains

sufficient additional examples to support an ineffective assistance finding by this Court.

Without a clear ruling from this court regarding trial counsel's ineffective assistance, this

claim will continue to arise under similar circumstances to this case. Lawyers will continue to

accept fees for criminal cases involving these intricate, sophisticated technological issues relying

on a decade or two (2) of general criminal defense experience which will fail them in properly

identifying, considering, researching, implementing and appealing the unique technological and

legal issues of these cases.
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CONCLUSION

For the reasons set forth above, Appellant respectfully requests this Court issue the

following orders:

1. Reversal of Appellant's conviction and an order to the Madison
County Common Pleas Court to dismiss Appellant's case;

2. Immediate, permanent suspension of the execution of his sentence
pending the issuance of the dismissal by the Madison County Common
Pleas Court;

3. That neither the Auglaize County Common Pleas Court nor the
Madison County Common Pleas Court retain any jurisdiction over the
Appellant for any matters relating to either the now dismissed case no.
2003-CR-0083 nor case no. 2005-CR-10-099, respectively, once it is
dismissed.

4. An award of Attorney's Fees from the state for all Attorney's Fees
paid by Appellant starting from the state's filing of the motion to re-
sentence up to and including fees for his appeal to this court as a
sanction against the state for its treatment of Appellant following this
court's ordering of Appellant released from prison;

Respectfully submitted,

Dean Boland (0065693)
COUNSEL FOR APPELLANT,
DAVID W. HARRISON

18123 Sloane Avenue
Lakewood, Ohio 44107
216.529.9371 phone
866.455.1267 fax
dean@deanboland.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifres that a true copy of the foregoing Merit Brief of
Appellant has been served via ordinary U.S. Mail, postage prepaid, this 27th day of August, 2008
upon the following Counsel for Appellee:

Scott A. Longo,
Special Prosecuting Attorney
Auglaize County
30 East Broad Street
14th Floor
Columbus, OH 43215

Dean Boland (0065693)
COUNSEL FOR APPELLANT,
DAVID W. HARRISON
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IN THE COURT Op COMMON PLEAS
AuGLAIZECOUNTY, oMo

CRIMINAL DIVISION

STATE OF OHIO
Plaintiff

VS.

DAVID L, HARRISON
Defendant

^
* Case No. 2003-CR-83
*
^ JOURNAL ENTRY --
s O123aII2S ON SENTENCE
^

^

^
^

On July 31, 2003, Defendant's Sentencing Flearing was held pursuant to
Ohio Revised Code §2929.19. 17efense Attamey Thomas R Kuhn and ToddKohtreiser
and Attorney Lawrence S. Huffman and Craig Gottschallc Speciai Prosecuting Attorneys
were present. I)efendant was afforded all dglus pursuant tc'Craninal Rule 32. The Court
has considered the record, oral statements, any Victim Impac;^Stazernent and Pre-
Sentence Report prepared, and inforrnation and letters submitEed by the âefendant to be
considered in mitigatFon of his punishment, as well as the principies and purposes of
sent+encittg under Ohio Revised Code•§2929.11, and has balanced the seriousness and
recidivistn factors under Ohio Revised Code §2929.12.

The Court finds that pursuant to R.C. §2929.13(B):
• The Defendant held a public office or position of trust and the

offense related to that office or positian and the Defendant's
position facilitated the offense.

The Court finds the Defendant has been conti-,=d oi BILL OF
LT(FORMATION--COLINT I--OBSTRUCT'ING OFFICIAL BZSL\T.SS, a violation of
Ohio Revised Code §2921',3 i(A), a MISDEMEANOR of the'_•ND degree; BILL OF
INFORMATION-CqLTNTS II, fII & IV-iINAUTHORI7Fd7 USE OF A
COMPUTER, violations of Ohio Revised Code §29I3.04(B), FELONIF.S of the S^
degree; BII..L OF INFORMA'TION-COUNT V-PANDER ,T^ G OBSCENITY
INVOLVING A MINOR, a violation of Ohio Revised Code §290+321(A)(5), a
FELONY of.the 4:M degree and BII..L OF INFORMATION'••--CO'I' VI-
PANDERINO OBSt."..RNITY, a violation of Ohio Revised Code §22907.32(A)(5), a
FELONY of the 5'm degree.

It is the sentence of the Court that the Defendant be incarcerated with the
Depaatment of Rehabilitation and Corrections, Orient, Ohio,

BILI.OF I.Nl'ORMATION--COUN'P I- for a term of NINETY (90)
DAYS. eO% m ,.

EXHIBIT
c

APPe^+nlx ^ ; Q



$II.i.OF INFOR.MATION-COI3NT II-for a term of SIX (6).
MONTHS, in addition to POST RELEASE CONTROL TIMB XND
POST RELEASE CONTROL VIOLATION TiME as may be imposed
according to law.

BILL OF INFORMATION-COUNT ILC-for a term of SIX (6)
MONTHS, in addition to POST RELEASE CONTROL TIlvS6 AND
POST RELEASE CONTROL VIOLATION T]ME as may be imposed
according to law.

BII..I.OF INFORMATION-COUNT IV-for a t.erm of SIX (6)
MONTHS, in addition to POST RELEASE CONTROL TIME.4ND
POST REI.,EASE CONTROL VIOLATION TIME as may be imposed
according to law.

BILL OP INFORMATION: CO17NT V-for a term of TWELVE (12)
MONTHS, in addition to POST RELEASE CONTROL TIME AND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law.

BII.I.OF INFORMATION-COLTN"I' VT-for a term of ELEVEN (11)
MONTHS, in addition to POST RELEASE CONTROL TIME AND
POST RELEASE CONTROL VIOLATION TIME as may be imposed
according to law.

The above sentenees shall run CONCURRENTLX for a total prison
sentence of TWELVE (12) MONTHS.

The Court having engaged in the analysis required in Revised Code
Sit.•z;on °9:9.34(B) finds that the shortest prison terms possible in Counts Five and Six
tvouid demean the setiousness of the offenses, and will not adequately protect the public
€mm futni•e crime by the offender or others.

The Court has further notiPied the Defendant that Post Ttelease Control is
OPI3.OVAT, in this case for THREE (3) years, as well as the consequences for violating
couditiors of Post Release Control imposed by the Parole Board under Ohio Revised
Code `s»`'6- 28. The Defendant is ORDERED to serve as part of tliis sentence any term
of Post Reiease Control imposed by the Parole Board, and any prison term For violation
of+±+at PosL Release Control. ,

The Defendant is therefore ORDEitED conveyed to the custody of the
Ohio Department of Rehabilitation and Cotrection. Credit for -0- days is b anted as of
this date along with future custody days while the Defendant awaits transportation to the
approprias State insE9tution, The Defendant is,ORDERED to pay costs of prosecution

^p^ ... ' 1LJ3, ^.....1!• ^ .
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imdan.y fees permitted pursuant to R.C, §2929.1.8(A)(4) through the bfScc of the Clerk
of Caurts.

The Conrt.does advise the.Defendant of the following:

a) That Ctie Def"Glttnt ltas k.rightCo appeal;

b) Thai if the'Defend.Ynt is unable to pay the cost of an appeal, the
Defcmdant has the right to appeal without payment;

c) That if the Defendant is unable ta obtain counsol for an appeat,
eounsel will be aggointed without cosc:

d.) T-liat if the Dd€endant is unable to pay the costs of documents
necessary ta an appeal, the documents wriIl be peovided without
cost:

e) That tlie Defenclartt has u right to have a notice of appeal timely
' filed on lyls behalf.

CoRts assussed to the Dafendant. J•udgnPrii for costs.

The C1$rk of Courts shalI oause a copy of rhis 7otsrnal Entry to bc setv.ed
on Attorney Tttomas R. Kuhn, 973 W. North Street, Lirna, Qltio 4580^ tmd &pecial
Ptzssse4tztor• Law.ronce S. TLuffman,127-129 N. Pierce 5treet, P.O. Box 546, L'srna, Ohio
458S1^r^i^d^ by.Rnu3ar tT.S.l3ail, and a copy on the Attalaize County 5heriff; the Ohio
M.>t4t,mole AttCl;loCity'b:^•lyanii deti'vm:ng Yhe saxne, and.a copy ttpon the Warden of the
C;me'olirazts Rea4?:'ption Cen•ter, Orient, C)hio and.to the Defendant by Personal Setvlce by
t'itie Auglsize Cdanty Sl7erlf€. The Court'Cvrther ORDERS that a copyof the Pt r-
Ssntenae Investigatfon Rsport, sealetl by t•fte Court, be se; : ed ttnon the RJarden togeftter
with said ccspy of this Entry, in accordance with law. •

IT IS S(;i ORDERED.

8uasakou^>^f^hsse.
0.0e 6EW KdhlsS 3Ye^etlEihu iki fr49 C.amtA6n f^aal

4M^'^^•^8^
IO^II501ftC6. ^T OOD7 p4

aW SJl^t1p1 1dCMd RSI 4ttR

akYAlU9661'4'RPI^o4, t}I8 W UC780p1b49 t h^ f1Bhd
39dSNU[ddlhu$69I01 Baltl'S'iollit6t YfepUkopBi&

&4
INs "'°":d6YM'^rtl-3 4QG

c.wn:
J^.• E t. fv.fri^ f/_^-:a^a^ u^^.6RDuryC4oix

'L
rGE CHk RLESMSMDE

ng by AsAgMMM,
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INTRODUCTION

Appellant David Harrison, the former police chief of the Wapakoneta police department,

chose to withdrawal a guilty plea rather than to be resentenced to two additional years of post-

release control. He knowingly withdrew his plea while being fully aware, and counseled by the

trial court, that he could appeal the resentencing to the Third District Court of Appeals.

The Auglaize County trial court acted properly by bringing Harrison back for

resentencing prior to the expiration of the time he was to be on post-release control. Harrison

was aware that bis original sentence included a period of post-release control because (1) Judge

Steele explained post-release control on the record; (2) Judge Steele explicitly included post-

release control in the court's judgment entry of sentence; and (3) Harrison reviewed and signed

the plea form with an explanation of the five-year post-release control being imposed.

By choosing to withdraw his guilty plea, he is precluded now from claiming that his due

process rights had been violated. Additionally, by choosing to withdraw his plea rather than

allow the resentencing to proceed and then appeal the resentencing, his double jeopardy rights

have not been violated by his subsequent prosecution. Logically, jeopardy cannot attach when a

defendant withdraws his previously entered guilty plea. '1'he plea withdrawal effectively

removed any jeopardy that attached with the court's acceptance of Han-ison's guilty pleas.

Harrison relies heavily on this Court's ruling in Hernandez v. Kelly (2006), 108 Ohio St.

3d 395. Hernandez is not applicable to the facts in this case, and Harrison does not correctly state

this Court's holding. Hernandez does not stand for the legal proposition that "trial courts do not

have jurisdiction to resentence citizens whose journalized sentences have expired." Rather, this

Court held that the Adult Parole Authority cannot impose post-release control where post-release

control was not included in the trial court's journal entry and explained to the defendant at the

time of sentencing.

EXHIBIT
1 '^ 13
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