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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION

RICHARD COOEY, ct al.,
Plaintiff,

v. ' Case No, 2:04-cv-1156
_ "~ JUDGE GREGORY L. FROST

TED STRICKLAND, et al, Magistrate Judge Mark R. Abel

Defendants, _
OPINIO ORD

This matter is before the Court for consideration of Defendants’ Motion to Dismiss (Doc..
# 297), Plaintiff Brett Hartmann's memorandum in opposition (Doc. # 302}, and Defendants’
reply memorandurn (Doc. # 328), For the reasons that follow, this Count finds the motion well
taken. |

Hartmann asserts claims under 42 U.8.C. § 1983 challenging multiple facets of the lethal
injection protocol by which the Statz of Ohio intends to execute him, Defendants move for
dismissal under Federal Rule of Civil Procedure 12(b)(6) on the ground that the Sixth Circuit’s
decision in Cooey v. Strfekland, 479 F3d 412 (_Gth Cir, 2007), requires dismissal of the § 1983
claims asserted here, Previousiy, this Court issued an Opinion and Order in this litigation that
discussed at length the Sixth Circuit’s construction in Cooey of the statute of limitations for such
§ 1983 claims. (Doc. # 344.) The Court adopts and incorporates herein the entirety of that
decision and artaches it to the instant decision for ease of reference.

As this Court noted in that prior decision, Cooey teaches that § 1983 claims of the sort

- asserted in this case begin to accrue upon conclusion of direct review in the srate courts and

when a plaintiff knows or has reason to know about the act providing the basis of his or her
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injury, Zd. at 422. Even in light of recent changes to the lethal injection protocel and the United
States Supreme Court's issuance of Baze v. Rees, 128 S. Ct. 1520 (2008)~the latter of which pre-
dated issuance of the Cooey mandate-the court of appeals issued Cooey as binding authority. 7
This authority reasons that & plaintifi’ knew or had reason o know about the act providing the
basis of his or her injury when Ohio made lethal injection the exclusive method of execution in
December 2001. Cooey, 479 F.3d a1 422. Consequently, review of the briefing and the record
indicates that the following dates are relevant to the stawte of limitations issue:
(1) Date of Harmann's conviction and sentence: May 27, 1993.
(2) Date the Chio Supreme Court affirmed Hartmann’s conviction and sentence: October
3, 2001.
(3) Month in which the time for filing a petition for eertiorari with the United States
Su.preme Coﬁ:t expired: January 2002. |
In light of the foregoing, this Court concludes that the rﬁtiona!e of Cooey applies 10
Hartmann's § 1983 claims. The statute of limitations on these claims therefore expired, at the
latest, in January 2004 Hartmann has raised no arguments to save his claims that the Court did
‘not previously consider and reject in its anached and incorporated Opinion and Order. Thus,
because Hartmann’s assertion of his § 1983 claims s time-barred, the Court GRANTS
Defendants' Motion to Dismiss. (Doc. # 297.)
IT IS SO ORDERED.

[sf Gregary L, Frost
GREGORY L. FROST

UNITED STATES DISTRICT JUDGE
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~ IN THE UNITED STATES DISTRICT COURT
"~ FOR THE SOUTHERN DISTRICT OF OHIO

FEASTERN DIVISION
RICHARD COOEY, et al.,
Plaintiff,
Y. * Case No. 2:04-cv-1156
JUDGE GREGORY L. FROST
TED STRICKELAND, ¢t al,, Magistrate Judge Mark R. Abel
Defendants.

PINION AND ER

This manter is before the Court for consideration of befendants’ Motion 1o Dismiss (Doe.
# 279), Plaintiff Jeffrey Hill’s memorandum in opposition (Doc, # 317), and Defendants’ reply
memorandum (Doc. # 330), For the reasons that follow, this Court finds the motion well taken,

L. Background

On March 2, 2007, the Sixth Circuit issued the decision of Cooey v, Strickland, 479 F 3d
412 (6th Cir. 2007), that, among other things, directed this Court w0 dismiss Plaintiff Richard
Cooey’s 42 US.C. § 1983 complaint with prejudice as barred by the statute of limitations,
Pursuant to the June 12, 2008 mandate, which this Court finally received on July 3, 2008 (Doc. #
276), this Court issued a July 7, 2008 order that dismissed Plaintiff Richard Cooey’s § 1983
complaint with prejudice as time-burred, denied without prejudice a premature motion to dismiss
that Defendanté had filed on June 13, 2008, and direcied Defendants to file any motions to
dismiss other intervenor-plaintiffs, addressing specifically whether any other complaints were
untimely under the statate-of-limitations ruling that the Sixth Circuit had announced. (Doc. #

277)

In Cooey v. Strickland, the Sixth Cirouit reversed the judgment of this Court thar Richard
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Cooey had timely filed his 42 U.S.C. § 1983 complaint challenging multiple facets of the lethal
injection protocol by which the State uf Ohio intended to execute him. In so doing, the Sixth
Circuit remarked that the two-year statute of limitations period begins 1o run when the plaintiff
knows or has reason o know that the act providing the basis of his injury has _occuned. Cooey,
479 F.3d a1 416, The. Sixth Circuly went on to anmounce that, “since the ‘date’ the lethal
injection protocol is imposed is infeasible, it stands to reason that the next most appropriate
acerual date should mirror that found in the AEDPA: upon conclusion of direct review in the
state court or the expiration of time ior seeking such review.” JId, at421-22. Thus, the Sixth
Circuit held that such ¢laims begin to accrue upon conclusion of direct review in the state courts
and when the plaintiff knows or has reason to know about the act providing the basis of his or
her injury. As 1o that latter condition—-when the plaintiff knows or has reason 10 know abour the
act providing the basis of his injury--the Sixth Circuit offered several possible dates: either when
Ohio adopred lethal injection as a method of execution -in 1993 or when Ohio made it the
exclusive method of execution in 2061. Id. wt 422, The Sixth Circuit did not resolve that
question “becausé even under the Tater date, 2001, Cooey’s claim exceeds the two-year statute of
limitations deadline because his claim was not filed until December 8, 2004.” Id.

Seizing on the statute of limitations loosely defined by the Sixth Circuit in Cogey,
Defendants now argue that Intervenor-PlaintifE Hill’s § 1983 complaint is untimely. Defendants
point out that the Sixth Circuit determined that a two-year statute of limitations applied to § 1983
claims and that the cause of action accrues with the event that should have alerted the typical lay
person to protect his or her rights. In so holding, according to Defendants, “{t]he Sixth Cireuit

explicitly rejected Cooey’s contention that his claim did not accrue until he had acrual and
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detailed knnwlcdge of Ohio’s procedures for execuring him” and concluded that his claim '
accrued at the Jatest when Cooey knew or should have known about the protocol, based on
reasonable inquiry, (Doc. # 279 at 15.) The Sixth Circuit appears 1o have defined that “event”
as December 2001 at the latest, when Ohio ma;de lethal injéction its exclusive method of
execurion and information -about the protocol was available upon request. According to
Defendants, “[rlhe Sbcth‘Circuit then held generally that for the purposes of the two-year statufc
of limitatlons, a prisoner’s claim that his execution will be carried out in violation of the Eighth
Amendment accrues upon conclusion in state court of the direct review of the prisoner’s
.conviction and .scntence, or the expiration of the time for seeking such review.” Id.

Against this backdrop, Defendants offer the following relevant dates. Hill was convicred
and sentenced to death in 1992. The Ohio Court of Appeals affirmed the judgment against him
in 1993, the Ohio Supreme Court affirmed the Ohio Court of Appeals’ decision in 1995, and the
United States Supreme Court denied certiorart in 1996. HiIP’s unsuccessful efforts to obrain
posteonviction relief concluded in 1998, Hill then filed 2 motion to intésvene in the abﬁve-styled
action oh December 11, 2005, which this Court granted on January 9, 2006. On Aprii 28, 2006,
this Court issued an order granting Hill's April 14, 2006 motion for a preliminary injunction
staying his exccution.

The crux of Defendants’ argument is that because Hill’s direct appeal concluded before
Ohio mandated letha] Injection as its exclusive method of execution in December 2001, and
because a condemned prisoner in Ohio had ample information to alert him or her 10 a potential
Eighth Amendment violation by that time, “Hill could and should have brought his claim ar the

latest in December of 2001[.]" (Doc, # 279, at2.) Under Defendants’ interpretation of the
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statute of limitations, Hill's December 11, 2004 motion to intervene was three years late.’

Hill offers several arguments in résponsc. First, Hill atgues that the Sixth Circuit's
Cooey v. Srrickland decision Is not binding on him. Second, Hill asserts that the Sixth Circuit in
Cooey essentially adopted the statute of limitations set forth in the Antitertorism and Effective
Death Penalty Act (“AEDPA™), 28 U.S.C. § 2244(d)(1) and that under that statute of limizations,
his complaint -is actually timely pursuant to three alternative accrual dates set forth in §§
2244(d)(1)(B)-(D). Hill’s third argument is that even assuming his complaint is somehow
untimely, he is entitled To equitable 10lling, Fourth, Hill argues that he is entitled to conduct

. factual development to prove that his complaint is not time-barred. Finally, Hill argues that the
Sixth Circuit’s Cooey decision was wrongly decided,
IL. Discussion

A. Standard Involved

Defendants move for dismissal under Federal Rule of Civil Procedure 12(b)(6), which
requires an assessment of whether Hill has set forth claims upon which this Court may grant
relief. Under the United States Supreme Court’s recent articulation of the analytic standard -
involved in applying this rule, this Court must construe the amended complainf in favor of Hill,
aceept the factual allegations contained in his complaint as true, and determine whether the
factual allegations present plausibie claims, See Bell Atlantic Corp. v. Twombly, 127 8. Ct.
1955, 1964-65 (2007); Luckey v. Builer County, No, 1:06cv123, 2007 WL 4561782, at *1 (S.D.

Ohiq Dec, 21, 2007) (characterizing Bell Atlantic as requiring that a complaint * *stare a claim o

! This Court reads the $ixth Cireuit’s svatute-of-limitations ruling as stating that

December 2001, at the latest, was the date on which a prisoner’s claim began to accrue, not the
date on which a prisoner should have filed.
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relief that is plausible on its face’ * (quoting Ir re OSB Anritrust Liigation, No. 06-826, 2007
WL 2253419, at ¥2 (E.D. Pa. Aug. 3, 2007))). To be considered plausible, a claim must be more

than merely conceivable, Bell Addantic Corp.. 127 3. Ct. at 1974; Assoc. of Cleveland Fire
Fighters v. City of Cleveland, Ohio, 502 F.3d 545, 548 (6th Cir, 2007); Tucker v. Middleburg-
Legacy Place, LLC, No. 1:07CV2015, 2007 WL 3287359, at *2 (N.D. Ohio Nov. 5, 2007).
Thus, *[d]ismissal is wmantt;,d ifthe complaint lacks an allegation as 10 a necessary clement of
the claim raised.” Id (citing Craighvad v. E.F. Hunion & Co., Inc., 899 F.2d 485 (6th Cir.
1990)). A complaint that presents only a time-barred claim is properly dismissed under Rule
12(b)(6). Bishop v. Lucent Technologies, Inc., 520 F.3d 516 (6th Cir. 2008).

B. Analysis

1. Whether Coovep v. Strickiand is binding on Hill.

Hill argues that the Cooey detision is not binding on him because Hill was not a party to
the Sixth Clrouit’s dﬁciéion, because Hill will not be executed under the version of the protocol
that Cooey challenged, because the law-of-the-case doctrine does not apply to make Cooey
binding on Hill, and because Coeey’s new rule of law cannot be retroactively applied to Hill.
All of Hill’s arguments in this regard are unsuceessful.

Hill seeks 1o challenge via 42 U.S.C. § 1983 multiple facets of the lethal injection
pr.otocol by which Qhio intends 10 execute him. In Cooey v. Strickland, fhe Stxth Circuit
confirmed that a rwo-year statute of limitations applies 1 such complaints and clarified when
those claims begin to accrue. Cooey, 479 F.3d at 416-12. The fact, as Hill argues, that “the
govmn;ﬁent did not appeal the adverse decisions of this Court” (Doe. # 317, at 7) permitting Hill

to intervene and granting him a preliminary injection staying his execution in no way exempts
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Hill from the statute of limitations that the Sixth Circuit set forth in Cooey as to method-of-
execution claims such as that advanced by Hill. Hill’s argument, extended to its illogical end,
would mean that no rule of law would apply 10 any litigant unless it was _expressly announced in
that litigant’s case. Hill has not cited, and this Court is ndt aware of, any authérily'supporﬁng
such an argument.

Equally untenable is Hill’s argument that Cooey is not binding on him because he will be
executed undear a different pfotocol than the earlier protocol that Cooey challengcd.. Hill argues
that he grieved within the administrative process and challenges in this lawsuit the execution
protocol adopted by Defendants on July 10, 2006, and that Cooe}f chalienged “a much cartier
protocol.” (Doc. #317 at 7.) The Sixth Circuit has already rejected that argument. Contrary to
Eiill’s suggestion, the “protocel adopied by the defendants on July 10, 2006" actually was
squarely before the Sixth Circuit in the Caoejr appeal. Jd. The Sixth Circuit expressly noted that
the parties had submitted “supplemental briefs discussing the impact of recent changes in Ohio's
letha] injection protocol on the issues pending before this Court.” Cooey, 479 F3d at 415, The
Sixth Circuit 'went on to describe those “five recommendations and process changes{,]” Jd. at
423 (internal quotation marks omined). Apparently nothing about that version of the protocol-
or, more precisely, the slight changes that were made in 2006 to the protocol at the heart of
Cooey and Hill's chaﬂeﬁges—-was significant enough in the Sixth Circuit’s view 10 alter its
determination that Coogy’s claim began o acerue when he was capable of discovering the

injury, which in the Sixth Circuit’s view was, at the very latest, December 2001 when Ohio made
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lethal injection its exclusive method ol'execution.” Id. at 422, |
Thus, to the extent that Hill is arguing that his claim did not bcgin to accrue until July
2006, his argument is foreclosed by the Sixth Circuit. Further, any argument by Hill that Ceoey
is somehow not binding on him because he is challenging a different protocol than that
challenged by Cooey is disingenuous. That certainly wﬁs not Hill’s position when he sought
leave to intervene in this action, asserting that his Eighth Amendment claim involved “precisely

the same issues of law and fact” presented in Cooey’s action (Doc, # 29, at 1), that he was

2 The five “recommendations and process changes™ were: (1) the removal oftime

deadlines that previously dictated that execurions begin by a certain hour and be complered
within a narrow time frame; (2) a requirement that prisoners be given more in-depth medical
examinations prior to their executions; (3) a requirement that correciional personnel make every
effort to obtain two sites for heparin locks before proceeding 1o the execution chambers; (4)
replacement of “high pressure” saline injections with a “low pressure” drip of saline to keep the
line open and confirm its ongoing viability; and (5) a requirement that correctional personne!
observe each inmate’s arms and check for signs of infravenous incontinence while the drugs are
being administered. Cooey, 479 F.3d at 424. Although attention has been unduly focused on
Cooey’s challenge to the specifics of the Ohio’s three-drug protocol, Cooey’s complaint also
challenges facets of the lethal injection execution process beyond the three-drug protocol,
including bt not limited to, the adequacy of the waining of execution-team personnel, the
appropriateness of the equipment and methods to be used during ¢xecutions, the adequacy of the
information provided by the Ohio Dopartment of Rehabilitation and Correction about the
execution protocol, the adequacy of procedures governing the preparation of the drugs, the
existence of provisions for responding to unanticipated problems or undue suffering by the
inmate, and the lack of equipment or qualified personnel to monitor the inmate’s viral signs
during execution. (Doc. #2.)

_ Between the time that the Sixth Circuit decided Cooey v. Strickland and the time that the
Sixth Circuit issued the Cooey mandate, the Supreme Court decided Baze v. Rees, 128 S.Ct.
1520 (2008). Baze made clear thal, in viewing a lethal injection protoco! to determine whether it
comports with the Constitution, a court must examine muhiple aspects of the protocol, not just
the drugs that are administered. The fact that the Sixth Circuir issued the Cooey mandate even
after the Supreme Court decided Bruze signals that the Sixth Circuit did not view the changes that
were made 1 Ohio’s protocol! in July 2006--changes that did not relate {0 the three drugs that are
administered--as significant enough to preclude its determination that Cooey and similarly-
sitated prisoners knew or could have known of the facts giving rise to their claims in December
2001 at the latest,
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asserting “precisely the same Eighth Amendment claim asserted by Mr. Cooey™ in this action
f!d, at 2), and that“[bloth he and Mr. Cooey arc to be execured under the state of Ohio's official
policy of death by lethal injection” (Jd. at 3).

| Appatently coﬁceding that Cooey’s statute of limitations ruling is the law of the case in
which he is a plaintiff, Hill nonetheless argues that the law-of-the-case doctrine does not make
Cooey binding on him. Hill asserts that the docwine is inapplicable when there is new evidence,
# subsequent contrary view of the law by the controlling authority,r or where the earlier decision
is clearly erreneous and would work o manifest injustice, Hill's arguments miss the mark. None
of the “exceptional circumstances” offered by Hill éxist in this instance o permit this Court to
exercise its discretion not to abide by the law of the case doctrine. _

Citing a June 10, 2008 decision by Lorain County Common Pleas Court Judge James M.

Burge, Hill argues that “[tlhere is ﬁow new law with respect to this issue.” (Doc. # 317, at8)) In
State v, Rivera, Judge Burge found that Ohio’s exeeution procedure does not provide for a quick
ﬁnd painless death as required by stuie law and the Fourteenth Amendment to the United States
Constitution. Without expressing any opinion as to the soundness of any aspect of Judge
Burge's ruling, this Court notes siniply that it is bound by the Court of Appeals for the Sixth
Circuit and the Supreme Court of the United States, not the Lorain County Common Pleas Court.
Hill attempts to evade this bedrock principle by noting that “federal courts have recognized that
state courts provide controlling interpretations as to their own statutes.” (Doc, # 317, at §.)

Hill's argument in this regard fails because he relies on federal habeas corpus cases to support it
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(Doc. #317, &t 8_.n.5) and this is not o federal habeas corpus case.? Further, even assuming this
Court were free to ignore the ruling of the Sixth Circuit in Cooey v. Strickland in order 1o follow
the ruling of Judée Burge in Srate v. Rivera, Judge Burge's decision does not constitute a
“subsequent contrary view of the taw™ in this instance becanse 1t in no way addressed the statuie
éf limitations applicable to & method-of-¢xecution challenge brought pursuant to 42 U.S.C.

 §1983. In other words, eveﬁ if Judge Burge is wholly correct, § 1083 caﬁnot be the mechanism
by which Hill can assert his constituiional claim.

Nor is this Court persuaded by Hill's argument thar the law of the case doctrine does not
require it to apply the Sixth Circuit's Cooey decision fo him because he has new evidence. Hill
reasons:

Dr. Mark Heath, 2 qualified medical practitioner has now found Ohic’s lethal

injection infirm, Heath's earlier opinions were not based on an understanding of

the protocols, which had remained obscured under the cloak of administrative

obfuscation.

Doc. # 317, at 8.) Hill's argument relies on a factual assertion that the Sixth Circuit has
explicitly rajected—namely, that Hill and similarly-situated inmates did not have sufficient
knowledge of the facts giving tise 10 thelr complainr at the very latest in December 2001, Hill’s
argument that Dr, Heath gleaned new information and additional facts by virtue of the Stare v,

Rivera litigation is another spin on his argament that the July 2006 changes 1o Ohio’s lethal

injection protocol prevented him from filing his method-of-execution challenge sooner than he

3 The Sixth Circuir’s unfortunate remark in Cooey that this case “falls at the

margins of habeas,” 479 F.3d at 412 (internal quotation marks and citations omitted), Is notsa
blanket invitation to conflate habeas corpus principles at will, including the well established, but
unigue to habeas corpus, principle that “it is not the province of a federal habeas court to

reexamine state-court determinations on state-law questions.” Estelle v. McGuire, 502 U.S. 62,
67-68 (1991).

F-258
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did. This Court has already considercd and rejected that argument. Thus, none of the
“exceptional circumnstances” offered by Hill exist in this instance to permit this Court to exercise
its discretion not to abide by the law of the case doctrine, which requires that the Court dismiss
Hill's complaint with prejudice as rime-bayred. _

A third argument offered by 1 1ill for why Cooey v. Srrickland is not binding on him is
that “ftlhe decision in Cooey is a new rule of law and cannot be applied retroactively.” (Doc. #
317, at 9.) First, none of the cases that Hill cites stands for the proposition that retroactivity
Jurisprudence comes into play when the issue is whcthef 1o apply an appellate ruling to litigants
in the very case in which the ruling was announced. Further, even assuming that it is appropriate
fo turm to rewoactivity jurisprudence in determining whether Cooey applies to any other
intervenor-plaintiffs in the above.stvled zetion, Hill’s argument fails, The Sixth Circuit gave no
indication that its ruling was 10 be applied only prospectively. |

2. Whether Hill's complatnt is timely under the AEDPA’s statute of limitations,

In addition to arguing that Cooey v. Strickland's statute of limitations ruﬁng is not
binding on him, Hill argues that if the statte of limitatioﬁs set forth in thc-AEDPA is applicable,
then his complaint is actually timely under three alternative accrual dates set forth in the AEDPA
but not specifically addressed by the Sixth Circuit in Cooey. (Doc. # 317, a1 12.) But contrary to
Hill’s assertion, the Sixth Circﬁit did not “adopt” the AEDPA’s statute of limitations, Rather,
the Sixth Circuit merely referenced the AEDPA, and the principles of comity and federalism
underlying it, en route to announbing that method-of-execution claims begin to accrue npon

conclusion of direct review in the siate court or the expiration of time for seeking such review.

Cooey, 479 F.3d a1 421-22.

10
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Further, even assuming that the Sixth Circuit “adopted” the AEDPA’s stawne of
limitations—a finding this Court expressly rejects--this Court would stifl find that Hill’s.
complaint is untimely under the alternative accrual dates set forth in §§ 2244(d)(1)(B)-(D). Hill
asserts that his complaint is timely under § 2244(d)(1)(B), which gives & p}-isoner OLE Year ta
file his habeas petition from the date on which the state removes an impediment to ﬁling the
petition; under § 2244(d)(1){C), which gives a prisoner one year 10 file his habeas petition from
the date on which a new constitutional right was recognized by the Supreme Court and made

- applicable to cases on collateral review; and under § 2244(d)(1)(D), which gives a prisoner one
year to file his petition from the date on which the factual predicate of a prisoner’s claim could
have been dis;OVcred through due diligence. Each of Hill's arguments relics on assertions that
this Court has already rejected.

Hill asserts that thé stare-created impediment to the filing of his method-of-execution--
the state’s failure to fully disclose all of the relevant information surrounding the execution
protocol--was just recently removed via the Stare v. Rivera litigation in the Lorain County
Common Pleas Court. Hill similarly asserts that ‘hc only recently discovered new facts
supporting his methad-of-execution claim when ODRC released information pursuant 1o the
State v, Rivera |itigation and Hill's expert, Dr. Heath, formed new opinions questioning the
efficacy of Ohio’s lethal injection protacol based on that information. But the Court ﬁas already
derermined--or, more precisely, the Sixth Circuit determined--that Cooey and alf similarly-
situated prisoners, including Hill, had sufficient information to file their method-of-execurion
cfaims at the very latest in December 2001, In arguing that his complaint is timely under §

2244(d)(1)(C), Hill asserts that Judge Burge’s ruling in Stare v. Rivera, made applicable to Hill

11
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via the habess corpus principle that fodera) courts must defer to state court interpretations of
state law, constitutes a new constitutional rule and that Hill therefore had two years from the date

" of that decision to file his complaint. This Court has already rejected the argument that Judge
Burge's ruling in State v. Rivera has arly force or effect here. Further, it tests the limits of
credulity tO suggest that Judge Burge™s ruling amounts 1o a new constitutional right recognized
by the Supreme Court and made applicable to cases on collateral review within the meaning of §
2244(d)(1)(C). Hill's arguments concerning the timeliness of his complaint under the altcrnatiﬁc
accrual dates st forth in the AEDPA s statnte of limitations sre unavailing,

3. Whether Hill is entitled to equitable tolling.

Hill also argues that he is enﬁded to equitable tolling. This Court hgs previously noted
that th§ Sixth Cireult's decision in Cooey concluded in relevant part that Cooey had not fimely
filed his § 1983 complaint challenging multiple facets of the lethal injection protm.:ol by which
the State of Ohi6 intended 10 execure him, As noted, the Sixth Circuit reasoned that the two-year
statute of 1imitation§ period begins to run when the plaintiff knows or has reason to know that
the a¢t providing the basis of his injury has ogourred. 479 F.3d at 416. The Sixth Circuit
explained that “since the ‘date’ the uthal injsction protocol is imposed is infeasible, it stands to
reason that the next most appropriaie accrual date should mirror that found in the AEﬁPA: upon
conclusion of direct review in the suute court or the expiration of time for seeking such review.”
Id. at 421-22, Thus, the appellate clourt held that such claims begin to accrue upon conclusion of
direct review in the state courts ane! when the plainti ff knows or has reason to know about the act
providing the basis of his ihj ury. Asto that latter condition, when the plaintiff knows or has

Teason to know about the act providing the basis of his injury, the Sixth Cirouit offered several
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possible dates: either when Ohio adopted lethal injection as & method of exevution in 1993 or
when Ohio made it the exclusive method of execution in 2001. Id. at422. And as discussed
earlier, the Sixth Circuit did not conclusively reselve that quest.ion becayse it concluded that
“gven under the later date, 2001, Cooey’s claim exceeds the two-year statute of limitations
deadline because his claim was not filed until Dacember S, 2004." Id.

Nothing in the Sixth Circuit’s analysis contemplated equitable tolting of the sort Hill now
advances or statutory tolling of the sort asserted by other plainiffs in this litigation.* Although
the Sixth Circuit turned to the AEDPA to informebut not control~its analysis of the statute-of-
limitations acerual date, the appellaie coﬁrt neither adopted the prdvisions of thai statutory
scheme nor indicated that the case law addressing that set of statutes applies to § 1983 method-
of-execution ¢laims of the sort advanced here. The logical leap that Hil] makes in asserting that
the equitable wlling provisions of the AEDPA apply in this litigation is therefore unfounded.

4. Whether Hill is entitled tq; conduct factual development,

The inapplicability of the ATDPA also defears Hill's argument that he is entitled to
conduct factual development or an evidentiary hgaring on the statuterof limitations issue, Hill
attempts to parlay the July 8, 2008 Bires rernand (Doc. # 278) into grounds supporting infarred
permission for factual development. But Hill’s Interpretation of that remand reads more into the

action of the appellate court than is there. The Sixth Circuit’s remand rargeted whether Baze v,

% The Court also notes that a number of plaintiffs have relied expressly on the continuing
violations doctrine in zn attempt to salvage their claims. But similar to any form of tolling, the
Sixth Circuit in Cooey did not apply this doctrine to its conswruction of the statute of limitations.
By holding that a dispositive limitations period existed, the court of eppeals implicitly rejected
that the lethal injection protocol dispute presents continuing recent violations that would save the
claims of any plaintiff in this litigation, including Hill. The appellate court simply could not
have reached the conclusion it did in Cooey without rejecting application of the doctrine.
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Ree&, 128 8. Ct. 1520 (2008), invalidates or otherwise proves dispositive of the preliminary
injunction that this Court formerly granted 1 Kenneth Biros. It did not invalidate the Cooey
statute of limitations and does not constitute on its face or implicicly instructions to conduct the
factﬁnding Hill seeks on that issue. An inquiry under Baze focuses upon the merits of the § 1983
claims being advanced in this litigatién, and thé Bivos remand permits this Court to reexamine
the likelihood of success Biros has in light of the Supreme Court’s recent decisioﬁ.

5. Whether Caocy v. Stricklund was wrongly decided,

This leaves Hill’s ﬁnai_argumcmt, that the Sixth Circuit panel behind the Cooey decision
reached the wrong conclusion. The Court recognizes that this argument also cannot afford Hill
the relief he secks. To thé extent that Hill raises once again his substantive arguments regarding
the statute of limitations *for purposes of preservation for review” by the Sixth Circuit sitting en
bane and by the Supreme Court (Doc, # 317, at 18), this Court again rejects those arguments for
purposes of the record, for the reasons previously set forth in this litigation and in the Cooey
decision.’ To the extent that Hill’é memorandum in opposition could be read as curiously
suggesting that this Court disregard that binding aplﬁcllatt-; decision, this Court is neither able nor
willing to do so. The Court can continue to disagree with the Cooey rationale, its conflating of §
1983 with the AEDPA, its reliance on protocol information belng available upon public request

when that has not always appeared 10 be the case, and its conclusion that “the recent changes [to -

* The Court notes that the Sixth Circuit's decision in Cooey addresses explicitiy or
implicitly the argnments Hill advances. For example, the appellate court was fully aware of
Nelson v, Campbell, 541 U.S. 627 (2004), while deciding Cooey, but tied the statute of
lirnitations for Cooey’s ¢laim to 2001 at the latest. Hill’s reliance on the 2004 Nelson as the
turning point in lethal injection litigation therefore relies on a dave and event that the Sixth
Circuit did not regard as controlling the accrual date. See Cooey, 479 F.3d at 422,
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the execution protocol] do not relate 1o Cooey's corc complaints.”® Cooey, 479 F3d at 423, But
this Court’s opinion on those issues no longer matters. Cf Doe. # 142, &t 2, quey v. Taft, No.
06-4527, slip op. at 2 (6th Cir, Dec. 1, 2006) (Bagchelder, ., dissenting) (“Judges may personally
disagreé with prior decisions—for good reasons or bad, or perhaps for no reason at all~but the
integrity of the judicial system demands that courts of law adhere to those decisions or else
provide a reasotied explanation for the refusal to do 50.”). Cooey is controlling precedent with 2
dispositive rationale that the undersiyned must fully recognize, credit, and apply.
IH. Conclusion _

For the foregoing reasons, this Court GRANTS Defendants’ Motion to Dismiss. (Doc. #

279)

IT IS SO ORDERED.

- Is/ Greporv L, Prost
GREGORY 1. FROST

UNITED STATES DISTRICT JUDGE

® Baze reaffirms that more than just the amount of drugs matters in method-of-execution
challenges; the methods employed and training involved are subject to analysis as well,
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