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STATE'S MOTION TO SET NEW EXECUTION DATE

On August 25, 20o8 the United States District Court for the Southern District of

Ohio dismissed Brett X. Hartman's U.S.C. Section 1983 action. Copy of Opinion and

Order attached.

The State contends that there is no pending state litigation and that the Ohio

Attorney General who litigates the federal litigation has indicated that there is no

pending federal litigation that would delay the execution of Brett X. Hartman. The State

requests that this Court set an execution date in this case.
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Counsel for Brett Xavier Hartmann; and to Charles L. Wille, Principal Assistant
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Columbus, Ohio 43215, on the 26th day of August, 2oo8.
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IN THE'QNI7'ED STATES DISTRICT COURT
FOR TF1F SOUTHERN DISTRICT OF OHIO

EASTEItN DI'VISION

RICHARD COOEY, et al.,

Plaintiff,

Case No. 2:04-cv-1156
JUDGE GREGORY L. FROST

TED STRICKLAND, et al., Magistrate Judge Mark R. Abel

Defendants.

OPIlVION AND ORDER

This matter is before the Court for consideration of Defendants' Motion to Dismiss (Doc.

# 297), Plaintiff Brett T-iarimann's memorandum in opposition (Doc. # 302), and Defendants'

reply memorendum (Doc. # 328). For the reasons that fellow, this Court finds the motion we11

taken.

Hartmann asserts claims ander 42 U.S.C. § 1983 challenging multiple faoets of the lethal

injection protocol by which the State of Ohio intends to execute him. Defendants move for

dismissal under Federal Rule of Civil Procedure 12(b)(6) on the ground that the Sixth Circuit's

decision in Cooey v. Srrtekkmd, 479 F.3d 412 (6th Cir. 2007), requires dismissai ofthe § 1983

claims asserted here. Previously, this Court issued an Opinion and Order in this litigation that

disoussed at length the Sixth Circuii's construction in Cooey of the statute of limitations fnr such

§ 1983 claims. (Doc. # 344.) The Court adopts and incorporates herein the entirety of that

decision and attaches it to the instant decision for ease of reference.

As this Court noted in that prior decision, Cvoey teaches that § 1983 claims of the sort

asserted in this case begin to accrue upon conclusion of direct review in the state courts and

when a plaintiff knows or has reason to know about the act providing the basis of his or her
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injury, id at 422. Even in light of rccent changes to the lethal injection protocol and the United

States Supreme Court's issuance of Baze v. Rees, 128 S. Ct. 1520 (2008)-the latter ofwhich pre-

dated issuance of the Cooey mandatc--the court of appeals issued Cooey as binding authority.

This authority reasons that a ptaintifl'knew or had reason to know about the act providing the

basis of his or her injury when Ohio made lethal injection the exclusive method of execution in

December 2001. Cooey, 479 F.3d at 422. Consequently, review of the brieflng and the record

indicates that the following datcs are relevant to the statute of limitations issue:

(1) Date of Har¢nann's conviation and sentence: May 27,1998.

(2) Date tho Ohio Supreme Court affirmed Hartmann's conviction and sentence: October

3,2001.

(3) Monih ln which the time t'or filing a petition for cortiorari with the United States

Supreme Court expired: January 2002.

In light of the foregoing, this Court concludes that the rationale of Cooey applies to

Hartmann's § 1983 claims. The statute of limitations on these claims therefore expired, at the

latest, in January 2004. Hattmann has raised no arguments to save his claims that the Court did

not previously consider and reject in its attached and incorporated Opiaion and Order. Thus,

because Hartmann's assertion of his § 1983 claims is time-barred, the Court GRANTS

Defendants' Motion to Dismiss. (Doc. # 297.)

IT IS SO ORDERED.
/sl Greeory L. Frost

GREGORY L. FROST
UNITED STATES DISTR[CT 7f7DGE

2
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IN TIiE UNITED STATES DISTRICT COU1tT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN Di'VISION

RICHARD COOEY, et al.,

Plaintiff,

TED STRICKLAND, et al.,

Case No. 2:04-ev-1156
JUDGE GREGORY L FROST
Magistrate Judge Mark R. Abel

Defendants.

OPINION AND 012DER_

This matter is before the Court for consideration of Defendants' Motion to Dismiss (Doc.

# 279), Plaintiff Jefftey Hill's memorandum in opposition (Doe. # 317), and Defendants' reply

memorandum (Doc. # 330). For the reasons that follow, this Court finds the motion well taken.

1. Background

On March 2, 2007, the Sixth Circuit issued the decision of Cooey v. Strickland, 479 F.3d

412 (6th Cir. 2007), that, among other things, directed this Court to dismiss Plaintiff Richard

Cooey's 42 U.S.C. § 1983 complainr with prejudice as barred by the statute of limitations.

Pursnant to the June 12, 2008 mandate, which this Court finally received on July 3, 2008 (Doc. #

276), this Court issued a July 7, 2008 order that dismissed Plaintiff Richard Cooey's § 1983

complaint with prejudice as time-barred, denied without prejudico a premature motion to dismiss

that Defendants had filed on June 13, 2008, and direeted Defendants to filc any motions to

dismiss other intervenor-plaintiffs, addressing specifically whether any other complainis were

untimely under the statute-of-limitations ruling that the Sixth Circuit had announced. (Doe. #

277)

In Cooey v. Strickland, the Sixth Circuit reversed the judgment of this Court that Richard
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Cooey had timely filed his 42 U.S.C. § 1983 complaint challcnging multiple facets of the lethal

injeetion protocol by which the State of Ohio intended to execute him. In so doing, the Sixth

Circuit remarked that the two-year statute of limitations period begins to run when the plaintiff

knows or has reason to know that the act providing the basis of his injury has occurred. Cooey,

479 F.3d at 416, The Sixth Circuit wurtt on to announce that, "since the 'date' the lethal

injection protocol is imposed is infeasible, it stands to reason that the next most appropriate

accrual date should mirror that found in the AEDPA: upon conclusion of direct review in the

stato court or the expiration of time for seeking such review." Id, at 421-22. Thus, the Sixth

Circuit held that such claims begin to accrue upon conclusion of direct review in the state courts

and when the plaintiff knows or has reason to know about tho act providing the basis of his or

her injury. As to that lattar condition--when the plaintiff knows or has reason to know about the

act providing the basis of his injury--the Sixth Circuit offered several possible dates: either when

Ohio adopted lethal injection as a muthod of execution in 1993 or when Ohio made it the

exclusive method of oxecution in 2001. Id at 421 The Sixth Circuit did not resolve that

question "because even undcr the later date, 2001, Cooey's claim exceeds the two-year stetute of

limitations deadline bedause his clairn was not filed until December 8, 2004." Ic1.

Seizing on the statute of limitatlons looscly defined by the Sixth Circuit in Cooey,

Defendants now argue that Intervenor-Plaintiff Hill's § 1983 complaint is untimely. Defendants

point out that the Sixth Circuit determined that a two-year statute of limitations applied to § 1983

claims and that the cause of action accrues with the event that should have alerted the typical lay

person to protect his or her rights. In so holding, according to Defendants, "[t]he Sixtlt Circuit

explicitly rejected Cooey' s contention that his elaim did not accrue until he had actual and

F-268

2
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detailed knowledge of Ohio's procedures for executing him" and concluded that his claim

accrued at the latest when Cooey knew or should have known about the protocol, based on

reasonable inquiry. (Doc. # 279 at 15.) The Shcth Circuit appears to have defined that "event"

as December 2001 at the latest, when Ohio made lethal injection its exclusive method of

execution and information about the protocol was avaiiable upon request- According to

Defendants, "Itlhe Sixth Circuit then held generally that for the purposes of the two-year statutc

of limitations, a prisoner's claim that his execution will be carried out in violation ofthe Eighth

Amondment accrues upon c.onclusior in state court of the direct review of the prisoner's

conviction and sentence, or the expiration of the time for seeking such review." Id.

Against this backdrop, Defendants offer the following relevant dates. Hill was convicted

and sentenced to death in 1992. The Ohio Court of Appeals affirmed the judgment against him

in 1993, the Ohio Supreme Court affirmed the Ohio Court of Appeals' decision in 1995, and the

United States Supreme Court denied certiorari in 1996. Hill's unsuccessful efforts to obtain

postconviction relief concluded in 1998. Hill then filed a motion to intervene in the above-styled

action on December 11, 2005, which this Court granted on January 9, 2006- On April 28,2006,

this Court, issued an order granting 1-iill's April 14, 2006 motion for a preliminary injunction

staying his exccution.

The crux of Defendants' argument is that because Hill's direat appeal concluded before

Ohio mandated lethal injection as its exclusive method of execution in December 2001, and

because a condemned prisoner in Oltio had ample information to alert him or her to a potential

Eighth Amendment violation by that time, "iiill could and should have brought his alaim at the

latest in Deoember of 2001[.]" (Doe. # 279, at 2.) Under Defendants' interpretation of the

3
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statute of limitations, Hill's December 11, 2004 motion to intervene was three years late.'

Hill offers several arguments in response. Birst. Hill argues that the Sixth Circuit's

Cooey v. Srrtckland decision Is not birtding on him. Second, Hill assetts that the Sixth Circuit in

Cooey essentially adopted the statute of limitations set forth in the Antiterrorism and Effective

Death Penalty Act ("AEDPA"), 28 LI.S.C. § 2244(d)(1) and that under that statute of limitations,

his complaint is actually timely pursuant to three alternative accrual dates set forth in §§

2244(d)(1)(B)-(D). Hill's third argument is that even assuming his complaint is somehow

untimely, he is entitled to equitable iolling. Fourrht Hill argues that he is entitled to conduct

factual development to prove that his complaint is not time-barred. Finally, Hill argues that the

Sixth Circuit's Cooey decision was wrongly decided,

II. Discussion

A. Standard Involved

Defendants move for dismissal under Federal Rule of Civil Procedure 12(b)(6), which

requires an assessmcnt ofwhether 11i11 has set forth claims upon which this Court may grant

relief. Under the United States Supreme Court's recent articulation of the analytic standard

involved in applying this rule, this Court must construe the amended cornplaint in favor of Hill,

accept the factual allegations contained in his complaint as true, and determine whether the

factual allegations present plausible claims. See Bell Atlantic Corp. v. Twombly, 127 S. Ct.

1955, 1964-65 (2007); Luckey v. Bwler County, No. 1:06cv 123, 2007 WL 4561782, at • 1(S.D.

Ohio Dec. 21, 2007) (characterizing Bell eitlantie as requiring that a complaint "`slate a claim to

I This Court reads thc Sixth Circuit's statute-of-limitations ruling as stating that
December 2001, at the latest, was the date on which a prisoner's claim began to accrue, not the
date on which a prisoner should have filed.
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relief that is plausible on its face' "(quoting In re O,SB Anritrusr Litigarion, No. 06-826, 2007

WL 2253419, at *2 (E.D. Pa. Aug. 3, 2007))). To be considered plausible, a claim must be more

than merely conceivable, Bell Atlantic Corp., 127 S. Ct. at 1974; Assoc. of Cleveland Fire

Fighters v. Ciry of Cleveland, Ohio, 502 F.3d 545, 548 (6th Cir. 2007); Tucker v. Middleburg-

Legacy Place, LLC, No. 1:07CV2015, 2007 WL 3287359, at *2 (N.D. Ohio Nov. 5, 2007).

Thus, "[d]ismissal is watranted ifthe complaint lacks an allagation as to a necessary element of

the claim raised:" Id, (citing Craighrad v. E.F. Hurron & Co., Inc., 899 F_2d 485 (6th Cir.

1990)). A complaint that presents ouly a time-barred claim is properly dismissed under Rule

12(b)(6). Bishop v. Lucent Technologies, Inc., 520 F.3d 516 (6th Cit. 2008).

B. Analysis

1. Whether Cooey v. Strickland is binding on Hill.

Hill argues that the Cooey decision is not binding on him because Hill was not a party to

the Sixth Circuit's decision, because Hill will not be cxecuted under the version of the protocol

that Cooey challenged, because the law-of-the-case doctrinc does not apply to make Cooey

binding on Hill, and beaause Cooey's new rule of law cannot be retroactively applied to Hill.

All of Hill's arguments in this reeard are unsuccessful.

Hill seeks to challenge via 42 U.S.C. § 1983 multiple facets of the lethal injection

protocol by which Oliio intends to execute him, In Cooey v. Strickland, the Sixth Circuit

confirmed that a iwo-year statuta oi' limitations applies to such complaints and clarified when

those claims begin to accrue. Cooey, 479 F.3d at 416-19. The faot, as Hill argues, that "the

govemm.ent did not appeal tbe advcrse decisions of this Court" (Doc. # 317, at 7) permitting Hill

to intervene and granting him a preliminary itljection staying his cx®cution in no way exempts

5
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Hill from the statute of limitations that the Sixth Circuit set forth in Cooey as to method-of-

execution claims such as that advanced by Hill. Hili's argument, extonded to its illogical end,

would mean that no rule of law would apply to any litigant unless it was expressly announced in

that litigant's case. Hill has not citcd, and this Court is not awarc of, any authority supporting

such an argument.

Equally untenable is Hill's argument that Cooey is not binding on him because he will be

executed under a different protocol than the earlier protocol that Cooey challenged. Hill argues

that he grieved within the administrative process and chailenges in this lawsuit the execution

protocol adopted by Defendan.ts on July 10, 2006, and that Cooey challenged "a much earlier

protocol." (lJoc. # 317 at 7.) The Sixth Circuit has already rejected that argument. Contrary to

klill's suggestion, the "protocvl adopted by the defendants on July 10, 2006" actually was

squarely before the Sixth Circuit in the Cooey appeal. Id. The Sixth Circuit expressly noted that

the parties had submitted "supplemental briefs discussing the impact of recent changes in Ohio's

lethal injection protocol on the issues pending before this Court." Cooey, 479 F.3d at 415. The

Sixth Circuit went on to describe those "tive recommendations and process ohanges[.]" Id. at

423 (internaf quotation marks omittcd). Apparently nothing about that version of the protocol-

or, more pretisely, the slight changes that were made in 2006 to the protocol at the heart of

Cooey and Hill's challenges--was significant enough in tbe Sixth Circuit's view to alter its

determination that Cooey's claim bcgan to accrue when he was capable of discovering the

injury, which in the Sixth Circuit's view was, at the very latest, December 2001 when Ohio made

6
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iethal injection its exclusive method oi'exeoution."- Id. at 422.

Thus, to the extent that Hill is arguing that his claim did not begin to accrue until July

2006, his argument is foreclosed by the Sixth Circuit. Further, any argurnent by Hill that Cooey

is somehow not binding on him because he is challenging a different protocol than that

challenged by Cooey is disingenuous. That cortainly was not Hill's position when he sought

leave to intervene in this action, asserting that his Eighth Amendment claim involved "precisely

the same issues of law and facf' presented in Cooey's action (boc. ft 29, at 1), that he was

2 The five "reeommendations and process changes" were: (1) the removal of time
deadlines that previously dictated that executions begin by a certain hour and be completed
within a natrow time frame; (2) a requirement that prisoners bc given more in-depth medical
examinations prior to their executions; (3) a requirement that correctional personnel make every
effort to obtain two sites for heparin locks before proceeding to tbe exeoation chambers; (4)
replacement of "high pressure" saline Injeaions with a "low pressure" drip of saline to keep the
line open and confirm its ongoing viability; and (5) a requirement that correctional personnel
observe each inmate's arms and check for signs of intravenous incontinence while the drugs are
being administered. Cooey, 479 F.3d at 424. Although attcntion has been unduly focased on
Cooey's challenge to the specifics of the Ohio's three-dtug protocol, Cooey's complaint also
challenges faoets of the lethal injection execution process beyond the three-drug protocol,
including but not limited to, the adequacy of tho training of execution-team petsonnel, the
appropriateness of the equipment and methods to be used during executions, the adequacy of the
information provided by the Ohio Acpartment of Rehabilitation and Correction about the
execution protocol, the adequacy of procedures governing the preparation of the drugs, the
existence of provisions for responding to unanticipated problems or undue suffering by the
inmate, and the lack of equipment or qualified personnel to monitor the ittmate's vital signs
during execution. (Doc. # 2)

Between the time that the Si \th Circuit decided Cooey v. Strickland and the time that the
Sixth Circuit issued the Cooey mandate, the Supreme Court decided Baze v. Rees, 128 S.Ct.
1520 (2008). Baze made clear that, in viewing a lethal injection protocol to determine whether it
comports with the Constiturion, a court must examine multiple aspects of the protocol, not just
the drugs that are administered. The fact that the Sixth Circuit issued the Cooey mandate even
after the Supreme Court decided BrLe signals that the Sixth Circuit did not view the changes that
were made to Ohio's protocol in July 2006-changes that did not relate to the three drugs that are
administered--as significant enongh to preclude Its determination that Cooey and similarly-
siiuated prisoners knew or could have known of the facts giving rise to their claims in December
2001 at the latest.

7
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asserting "precisely the same Eighth Amendment claiin asserted by Mr. Cooey" in this action

(Id. at 2), and that"[b]oth he and Mr. C:ooey are to be exeeuted under the state of Ohio's official

policy of death by lethal injection" (lcl. at 3).

Apparently conceding that Cooey's statute of limitations ruling is the law of the case in

which he is a plaintiM Hill nonetheless argues that the law-of-the-case doctrine does not niake

Cooey binding on him. Hill asserts that the doctrine is inapplicable when there is new evidence,

a subsequent contrary view of the laiv by the controlling authority, or where the earlier decision

is clearly erroneous and would work a manifcst injustice. HiII's arguments miss the mark. None

of the "exceptional circumstanoes" offered by Hill exist in this instance to permit this Court to

exercise its discrction not to abide by the law of the case doctrine.

Citing a June 10, 2008 decision by Lorain County Common Pleas Court Judge Jemes M.

Burge, Hill argues that "[t]here is now new law with respect to this issue." (Doc. # 317, at 8.) In

State v. Rfvera, Judge Burge found ihat Ohio's exeeution procedure does not provide for a quiok

and painless death as required by state law and the Pourteenth Amendment to the United States

Constitution. Without expressing any opinion as to the soundness of any aspeot of Judge

Burge's ruling, this Court notes siniply that it Is bound by the Court of Appeals for the Sixth

Circuit and the Supreme Court of the United States, not the Lorain County Common Pleas Court.

Hill attempts to evade this bedrock principle by noting that "fcderal courts have recognized that

state courts provide controlling intcrpretations as to their own sratutes." (Doe. # 317, at 8.)

Hill's argument in this regard fails because he relies on federal babeas corpus cases to support it

8
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(Doe. # 317, at 8 n.5) and this is not a federal habeas corpus case 3 Further, even assuming this

Court were free to ignore the ruling oi'the Sixth Cucuit in Cooey v. Strickland in order to follow

the ruling of Judge Burge in State v. Rivera, Judge Burge's decision does not constitut,e a

"subsequent contrary view ofthe law" in this instance because it in no way addressed the statute

of limitations applicable to a method-of-execution challenge brought pursuant to 42 U.S.C.

§ 1983. In other words, even if Judgc Burge is wholly correct, § 1983 cannot be the mechanism

by which Hill can assert his constitutionai claim.

Nor is this Court persuaded by Hill's argument that the law of the case doctrine does not

rcquire it to apply the Sixth Circuit's Cooey decision to him because he has new evidence. Hill

reasons:

Dr. Mark Heath, a qualified medioal practitioner has now found Ohio's lethal
itjection infism. Heath's earlier opinions were not based on an understanding of
the protocols, which had reniained obscured under the cloak of administrative
obfliscation.

(Doc,1E 317, at 8.) Hill's argument relies on a factual assertion that the Sixth Circuit has

explicitly rejectrd-namely, that Hill and similarly-situated inmates did not have sufficient

knowledge of the facts giving rise to their complaint at the very latest in December 2001. Hill's

argument that Dr. Heath gleaned new information and additional facts by virtue of the Srare v.

Rivera litigation is another spin on his argument that the July 2006 changes to Ohio's lethal

injection protocol prevented him from filing his method-of-execution challenge sooner than he

' The Sixth Circuit's unfortunate remark in Cooey that this case "fhils at the
margins of habeas," 479 F.3d at 412 (internal quotation marks and citations omitted), Is not a
blanket invitation to conflate habea+ corpus principles at will, including the well established, but
unique to habeas corpus, principle ihat "it is not the province of a federai habeas court to
reexamine state-court determinations on state-law questions." Estelle v. Mcfnfire, 502 U.S. 62,
67-68 (1991).

9
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did. This Court has already considercd and rejected that argument. Thus, none of the

"exceptional circumstances" offered by Hill exist in this instance to permit this Court to exercise

its discretion not to abide by the law of the case doctrine, which requires that the Court dismiss

Hill's complaint with prejudice as time-barred.

A third argument offered by f lill for why Cooey V. Srrickland is not binding on him is

that "[t]he decision in Cooey is a new rule of law and oannot be applied retroactively." (Doc. #

317, at 9.) First, none of the cases that Hill cites stands for the proposition that retroactivity

jurisprudence comes into play when the issue is whether to apply an appellate ruling to litigants

tn the very case in which the ruling was announced. Further, even assuming that it is appropriate

to tum to retroactivity jurisprudence in determining whether Cooey applies to any other

intervenor-plaintiffs in the above-styled action, Hill's argument fails: T'he Sixth Circuit gave no

indication that its ruling was to be applied only prospectively.

2. Whether Hill's complatnt is timely under the AEDPA's statute of limitations.

In addition to arguing that C'ooey v. Sn•ieklmrd's statute of limitations ruling is not

binding on him, Iii1l argues that if the statute of limitations set forth in the AEDPA is applicable,

then his complaint is actually timely under threo alternative accrual dates set forth in the AL-DPA

but not specifically addressed by the Sixth Circuit ln Cooey. (Doc. # 317, at 12) But contrary to

Hill's assertion, the Sixth Circuit did not °adopt" the AEDPA's statute of limitations. Rather,

the Sixth Circuit merely referenced the AEDPA, and the principles of comlty and federalism

underlying it, en route to announcing that method-of-execution claims begin to accrue upon

conclusion of direct review in the state court or the expiration of time for seeking such review.

Cooey, 479 F.3d at 421-22.

10
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Further, even assuming that the Sixth Circuit "adopted" the ASDPA's statute of

limitations--a finding this Court expressly rejects--this Court would still find that Hill's

complaint is untimely under the alternative accrual dates set forth in §§ 2244(d)(1)(B)-(D). Hill

asseris that his complaint is timely under § 2244(d)(1)(B), which gives a prisoner one year to

file his habeas petition from the date on which the state removes an impediment to filing the

petition; under § 2244(d)(1)(C), whiclt gives a prisoner one year to file his habea9 petition from

the date on which a new constitutionul right was recognized by the Supreme Court and made

applieable to cases on collateral review; and under § 2244(d)(1)(D), which gives a prisoner one

year to file his petition from the date on which the factual predicate of a prisoner's claim could

have been discovared through due diligence. Each ofHill's arguments relies on assertions that

this Court has already rejected.

Hill asserts that the state-created impediment to the filing of his method-of-cxecution--

the srate's failure to fully disclose all of the relevant information surrounding the execution

protocol--was just recently removeci via the State v. Rivera litigation in the Lorain County

Common Pleas Court. Hill similarly asscrrs that he only recently discovered new faots

supporting his method-of-executlon claim when ODRC released information pursuant to the

State Y. Rtvera litigation and Hill's expert, Dr. Heath, formed new opinions questioning the

efficacy of Ohio's lethal injection pi-otocol based on that information- But the Court has already

determined--or, more precisely, the Sixth Circuit determined--that Cooey and all similarly-

situated prisoners, including Hili, had sufficient information to file their method-of-execution

claims at the very latest in Decembrr 2001. In arguing that his complamt is timely under §

2244(d)(1)(C), Hill asserts that Judge Burge's ruling in Stare v. Rivera, made applicable to Hill

11
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via the habeas corpus principle that fcdaral courts must defer to state court interpretati0ns Of

state law, constitutes a new constitutional rule and that Hill therefore had two years from the date

of that decision to file his complaint. 'Chis Court has already rejeeted the argument that Judge

Burge's mling in State v. Rivera has any force or effect here. Further, it tests the limits of

credulity to suggest tltat Judge Burge's ruling amounts to a new constitutional right recognized

by the Supreme Court and made applicable to cases on collateral review within the meaning of §

2244(d)(1)(C). Hill's arguments concerning the timeliness of his complaint under the alternative

accrual dates set forth in the AEDPA's statute of limitations are unavailing.

3. Whether Hill is entitled to equitable toliing.

Hill also argues that he is entitled to equitable tolling. This Court has previously noted

that the Sixth Circuit's decision ln C'ooey concluded in relevant pan that Coocy had not timely

filed his § 1983 complaint challenging multiple facets of the lethal injection protocol by whioh

the State of Ohio intended to execute him. As noted, the Sixth Circuit reasoned that the two-year

statute of limitations period begins to run when the plaintiff knows or has reason tolcnow that

the act providing the basis of his injury has occurred. 479 F.3d at 416. The Sixth Circuit

explained that "since the `date' the iuthal injection protocol is imposed is infeasible, it stands to

reason that the next most appropriatc acerual date should mirror that found in the AEDPA: upon

conclusion of direct review in the siate courl or the expiration of time for seeking such review:'

Id. at 421-22. Thus, the appellate court held that such claims begin to accrue upon conclusion of

direct review in the state courts and when the plaintiff knows or has reason to know about the act

providing the basis of his injury. As to that latter condition, when the plaintiff knows or has

rcason to know about the act providing the hasis of his itljury, thc Sixth Cirouit offered several

12
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possible dates: elther when Ohio adopted lethal injection as a method of execution in 1993 or

when Ohio made it the exclusive method of execution in 2001. Id. at 422. And as discussed

earlier, the Sixth Circuit did not conclusively resolve that question because it concluded that

"even under the later date, 2001, Coocy's claim exceeds the two-year statute of limitations

deadline because his claim was not filed until December 8, 2004." Id.

Nothing in the Sixth Circuit's analysis contemplated equitable tolling of the sort Hill now

advances or statutory tolling of the svrt asserted by other plaintiffs in this litigation." Although

the Sixth Circuit turned to the AEDPn to infonn-but not control-its analysis of the statute-of-

limitations accrual date, the appellate cottn neither adopted the provisions of that statatory

scheme nor indicated that the case law addressing that set of statutes applies to § 1983 method-

of-execution elalms of the son advanced here. The logical leap that Hill makes in asserting that

the equitable tolling provisions of the AEDPA apply in this litigation is therefore unfounded.

4. Whether FIill is entitled to conduct factual development.

The inapplicability of the AEDPA also defeats Hill's argument that he is entitled to

conduct factuai development or an evidentiary hearing on the statute of limitations issue. Hill

attempts to parlay the July 8, 2008 /31ros remand (Doo. # 278) into grounds supporting inferred

permission for factual development. But Hill's interprotation of that remand reads more into the

action of the appellate eourt than is there. The Sixth Circuit's remand targeted whether Baze v.

" The Court also notes that a number of plaintiffs have relied expressly on the continuing
violations doctrine in an attempt to salvage their claims. But similar to any form of tolling, the
Sixth Circuit in Cooey did not apply this doctrine to its construction of the statute of limitations.
By holding that a dispositive limitations period existed, the court of appeals implicitly rejected
that the lethal injection protocol dispute presents continuing recent violations that would save the
elaims of any plaintiff in this litigation, including Hill. The appellate court simply could not
have reached the conclusion it did in Cooey without rejecting application of the doctrine.

13
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Rees, 128 S. Ct. 1520 (2008), invalidates or otherwise proves dispositive of the preliminary

injunction that this Court formerly granted to Kcmneth Biros. It did not invalidate the Cooey

statute of limitations and does not constitute on its face or lmplleidy instructions to conduct the

factfinding Hill seel<s on that issue. An inquiry under Baze focuses upon the merits of the § 1983

claims being advanced in this litigation, and the Biros remand permits this Coutt to reexamine

the likelihood of success Biros has in iight of the Supreme Court's recent decision.

S. Whether Cooey v. .Strtckland was wrongly decided.

This leaves Hill's final argutnant, that the Sixth Circuit panel behind tlte Cooey decision

reached the wrong conclusion. The t'ourt recognizes that this argument also cannot afford hlill

the relief he seeks. To the extent that Iiill raises once again his substantive arguments regarding

the statute of limitations "for purposes of preservarion for review" by the Sixth Circuit sitting en

bane and by the Supreme Court (Doc. # 317, at 18), this Court again rejects those arguments for

purposes of the record, for the reasons previously set forth in this litigation and in the Coney

decision.5 To the extent that Hill's nlemorandutn in opposition could be rcad as curiously

suggesting that this Court disregard that binding appellate decision, this Court is neither able nor

willing to do so. The Court can continue to disagree with the Cooey rationale, its conflating of §

1983 with the AEDPA, its reliance on protocol Information being available upon public request

when that has not always appeared to be the case, and its conclusion that "the recent changes [to

° The Court notes that the S ixth Circuit's decision in Cooey addresses explicitly or
implicitly the arguments I4ill advances. For example, the appellate court was fully aware of
Nelson Y. Campbell, 541 U.S. 627 (2004), while deciding Cooey, but tied the statute of
linvtations for Cooey's olaim to 2001 at the latest. FIill's reliance on the 2004 Nelson as the
turning point in lethal injection litigation tberefore relies on a date and event that the Sixth
Circuit did not regard as controlling the accrual date. See Cooey, 479 F.3d at 422.
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the execution protocol] do not relate to Cooey's corc complantts:'6 Cooey, 479 F.3d at 423. But

this Court's opinion on those issues no longer matters. Cf. Doe. # 142, at 2, Cooey Y. Tajr, No.

06-4527, slip op. at 2 (6th Cir. Dec. 1, 2006) (Batchelder, J., dissenting) ("Judges may personally

disagree with prior decisions-for good reasons or bad, or perhaps for no reason at all-but the

integr'Ry of the judicial systcm demands that courts of law adhere to those decisions or else

provide a reasoned explanation for thc refusal to do so,"). Cooey is controlling precedent with a

dispositive rationale that the undersigncd must fully recognize, credit, and apply.

III. Conclusion

For the foregoing reasons, this Court GRANTS Defendants' Motion to Dismiss. (Doc. #

279.)

IT IS SO ORDERED.
/s/ Gree= L. Frost

GREGORY L. FROST
UNITSD STATES DISTRICT JUDGE

° Baxe reaffirms that more than just the amount of drugs matters in method-of-exeoution
challenges; the methods employed and training involved are subject to analysis as well.
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