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I. STATEMENT OF THE FACTS

On the a$emoon of Sunday, July 15, 2003, 17 year old Benjamin White ("Ben") tried to

murder 13 year old Casey Hilmer while she was jogging in the 8800 block of Given Road in the

Village of Indian Hill, Hamilton County, Ohio. (H-Wl, Trial docket2 2; Supplement at p.2-3)

Ben grabbed Casey, dragged her into the woods and knocked her to the ground. (DJ, T.d. 38 at

Ex. 1; Supp. at p. 95-96) At that point Ben withdrew a knife from his pocket and stabbed Casey

repeatedly in the side and neck. Id. On March 15, 2004, Ben pled guilty to one count each of

attempted murder and felonious assault and shortly thereafter was sentenced to ten years in

prison. (DJ, T.d. 37 at 7; DJ, T.d. 38 at Ex. 2; Supp. p. 96)

Less than a month after Ben's sentencing, Casey and her parents, Steven and Megen

Hilmer ("The Hilmers"), filed Case No. A-0403452 in Hamilton County Common Pleas Court

asserting various claims3 against Ben and his parents, Lance and Diane White. Ben lived with

his parents at the time of the stabbing. (H-W, T.d. 2; Supp, at p. 2) After the Hihners'

Complaint was filed, Lance and Diane White, through their personal counsel, tendered the

defense of their case to their insurers, Safeco Insurance Company of America ("Safeco") and

Pacific Indemnity Company and Federal Insurance Company ("Chubb") 4. (DJ, T.d. 37 at p.9;

1 Since this appeal involves cases which were initially separate at the trial court level and which
each have their own transcript of docket entries, for clarity Safeco will preface trial docket
references related to trial court Case No. A-0403452 with "H-W" and references related to trial
court Case No. A-0408943 with "DJ."
2 References to the trial docket numbers used in the First District Court of Appeals below are
included to ensure compliance with S.Ct. Practice Rule VI Section 2(B)(3).
' The claims in the Hilmers' Complaint included battery against Ben, negligent supervision and
entrustment against Ben's parents, and punitive damages and infliction of emotional distress
against Ben and his parents. (H-W, T.d. 2; Supp. at p. 1-7)
" Safeco issued a Quality Crest Homeowners Policy and a Personal Umbrella policy to Lance and
Diane White for their home located at 8675 Pipewell Lane in Indian Hill. (DJ, T.d. Ex. 1& 2;
Supp. at p. 15-59) The Whites also obtained similar, although higher limit, homeowners and
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Supp. at p. 98) In response, Safeco and Chubb both denied that the allegations in the Hihners'

Complaint were covered by the duty to indemnify in their respective policies. (DJ, T.d. 37 at

p.9; Supp. at p. 98-99) Chubb retained defense counsel to represent Lance and Diane White with

respect to the Hilmers' Complaint. (DJ, T.d. 37 at p.9; Supp. at p. 98) Safeco's position on

coverage was set forth in a reservation of rights letter forwarded to personal counsel for Mr. and

Mrs. White.

Consistent with the position outlined in the letter, Safeco filed Case No. A.-0408943, a

Complaint for Declaratory Judgment5 asserting that the Quality Crest Homeowners policy issued

to Lance and Diane White and the Personal Umbrella policy issued to Lance White did not

provide coverage for Ben or his parents for any of the claims arising out of Ben's attack. (D.J.,

T.d. 2; Supp. at p. 10-12) Safeco's Quality Crest Homeowners Policy begins with the following

"INSURING AGREEMENT:"

hi reliance on the information you have given us, we will pay
claims and provide coverages as described in this policy if.you pay
the premiums when due and comply with all the applicable
provisions outlined in this policy.

Claims under this policy must be for losses occurring during the
policy period.

(DJ, T.d. 2 at Ex. 1; Supp. at p.23)

excess policies through Chubb. (DJ, T.d. 2 Ex. 3 & 4; Supp. at p. 60-89) Pacific Indemnity
Company issued the homeowners' policy and Federal Insurance Company issued the excess
policy. Id.
5 The Defendants identified in the Declaratory Judgment Complaint were Lance and Diane
White, Benjamin White, Casey Hilmer, Steve and Megen Hilmer, and Federal Insurance
Company and Pacific Indemnity Company. (DJ, T.d. 2; Supp. at p. 8-10)
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After setting forth the hisuring Agreement, the insurance contract is then separated into

two sections: Section II of which provides liability coverage. Under Section II is Coverage Part

E entitled "PERSONAL LIABILITY". Coverage Part E provides:

If a claim is made or a suit is brought against an insured for
damages because of bodily injury or property damage caused by
an occurrence to which this coverage applies, we will:

1 pay up to our limit of liability for the damages for which
the insured is legally liable. Damages include
prejudgment interest awarded against the insured; and

2. provide a defense at our expense by counsel of our choice
even if the allegations, which if true would be covered, are
groundless, false, or fraudulent. We may investigate and
settle any claim or suit that we decide is appropriate. Our
duty to settle or defend ends when the amount we pay for
damages resulting from the occurrence equals our limit of
liability.

(DJ, T.d. 2 at Ex. 1; Supp. at p. 29)

Those words in bold type in the previous quotation from the policy have specific

definitions established in the contract. (DJ, T.d. 2 at Ex. 1; Supp. at p.23 front and back)

However, the preface of the contractual definitions section also states that throughout the policy

the words "you" and "your" refer to the "named insured" shown in the Declarations and the

named insured's spouse if a resident of the same household. (DJ, T.d. 2 at Ex. 1; Supp. at p.23)

The "POLICY DEFINITIONS" section continues, in pertinent part:

2. "Bodily Injury" means:

a. bodily harm, sickness or disease, including required
care, loss of services and death resulting therefrom, except:
bodily injury does not include any communicable disease
transmitted by any insured to any other person;

b. personal injury arising out of one or more of the
following offenses:

3



(1) false arrest, detention or imprisonment, or malicious
prosecution;
(2) libel, slander or defamation of character; or
(3) invasion of privacy, wrongful eviction or wrongful
entry.
Personal injury coverage does not include:

(2) injury caused by a violation of a penal law or ordinance
committed by or with the knowledge or consent of an
insured;

6. "Insured" means you and the following residents of your
household:
a. your relatives;
b. any other person under the age of 21 who is in the care
of any person named above.

8. "Occurrence" means an accident, including exposure to
conditions which results in:
a. bodily injury; or
b. property damage;

during the policy period. Repeated or continuous exposure
to the same general conditions is considered to be one
occurrence.

(DJ, T.d. 2 at Ex. 1; Supp. at p. 23 front and back)

The liability coverage in Section II is subject to various exclusions set forth under the

heading "LIABILITY LOSSES WE DO NOT COVER." (DJ, T.d. 2 at Ex. 1; Supp. at p.28

back) Relevant policy exclusions state as follows:

1. Coverage E - Personal Liability and Coverage F - Medical
Payments to Others do not apply to bodily injury or property
damage:

4



a. which is expected or intended by an insured or which is the
foreseeable result of an act or omission intended by an insured;

2. Coverage E- Personal Liability, does not apply to:

a. Liability;

*^*

(3) for punitive damages awarded against an insured;

(4) arising out of any illegal act committed by or at the
direction of an insured.

(DJ, T.d. 2 at Ex. 1; Supp. at p. 29)

At the conclusion of the listed exclusions, Section II lists six "ADDITIONAL

LIABILITY COVERAGES" including:

5. Statutorily Imposed Vicarious Parental Liability

We will pay the lesser of:

a. the statutorily imposed limit; or

b. $3,000, for the legal obligation you are required to pay
as a result of acts of a minor child who resides with you.

This coverage is excess over any other valid and collectible
insurance.

(DJ, T.d. 2 at Ex. 1; Supp. at p.29 back)

In addition to the Quality Crest Homeowners Policy issued to Lance and Diane White,

Safeco issued to Lance White a Personal Umbrella policy which also begins with an

"INSURING AGREEMENT." (DJ, T.d. 2 at Ex. 2; Supp. at p.52) The insuring agreement

states:

5



We agree to provide the insurance described in this policy in return
for the premium and compliance with all applicable provisions of
this policy. The limit of our liability and the premiunis are shown
in the Declarations, which becomes a part of this policy.

(DJ, T.d. 2 at Ex. 2; Supp. at p.52)

After setting forth the insuring agreement, the Personal Umbrella policy outlines the

specific coverages and states as follows with respect to the "PERSONAL LIABILITY"

coverage:

We will pay on behalf of the insured for the ultimate net loss in
excess of the retained limit which the insured is legally obligated
to pay as damages because of covered personal injury or
property damage caused by an occurrence.

(DJ, T.d. 2 at Ex. 2; Supp. at p. 52 back) The "COVERAGES" section of the insurance contract

also sets forth the scope of the duty to defend and states in pertinent part:

When a claim covered by this policy is made against any insured,
and such claim is not covered by the insured's underlying policies
stated in the declarations or by any other underlying insurance
available for the insured, we will, subject to the retained limits:

1 Defend any suit against any insured, even if it is
groundless or fraudulent. And we will investigate,
negotiate and settle on behalf of the insured any claim or
suit as we deem appropriate.

(DJ, T.d. 2 at Ex. 2; Supp. at p. 52 back)

As was true with the homeowners' policy, those terms in the Personal Umbrella set forth

in bold are defined in the "DEFINITIONS" section of the contract with one caveat. The preface

to the definitions section again indicates that the terms "you" and "your" referenced in the policy

refer to the "named insured" shown in the Declarations and the named insured's spouse if the

spouse is a resident of the same household. (DJ, T. d. 2 at Ex. 2; Supp. at p. 52) Additional

relevant definitions include the following:

6



2. "Insured" means you and also:

a. any member of your household.

*+* .

3. "Member of your household" means any person whose
principle place of residence is the same as yours and who is:

a. related to you by blood, marriage or adoption; or
b. a ward or foster child.

*+*

5. "Personal injury" means:

a. bodily injury, sickness or disease, disability or shock
including required care, loss of services and death resulting
therefrom;
b. mental anguish or mental injury;
c. injury arising from one or more of the following
offenses:

(1) false arrest, detention or imprisonment, or
malicious prosecution or humiliation;
(2) libel, slander or defamation of character; or
(3) invasion of privacy, wrongful eviction or
wrongful entry.

***

9. "Occurrence" means:

a. an accident, including continuous or repeated exposure
to substantially the same general hannful conditions, which
results, during the coverage period, in:
(1) personal injury; or
(2) property damage;

b. an offense, committed during the coverage period, which results in
personalinjury.

(DJ, T.d. 2 at Ex. 2; Supp. at p. 52 front and back)
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The aforementioned coverages are subject to 22 enumerated exclusions. The

"EXCLUSIONS" section states as follows, in pertinent part:

This policy does not apply to:

9. Any injury caused by violation of a penal law or
ordinance connnitted by or with the knowledge or consent
of any insured, except those caused by violation of a motor
vehicle law.

10. Any personal injury arising out of sexual molestation
or sexual harassment or physical or mental abuse.

15. Any act or damage which is expected or intended by
any insured, or which is the foreseeable result of an act or
omission intended by any insured, which causes personal
injury or property damage. But this exclusion does not
apply to personal injury resulting from a reasonable action
by any insured in:

a. preventing or eliminating danger in the operation
of motor vehicles or aircrafi; or
b. protecting persons or property.

20. Any punitive or exemplary damages awarded against
any insured.

(DJ, T.d. 2 at Ex. 2; Supp. at p. 53-54)

The Quality Crest Homeowners Policy and the Personal Umbrella policy

contain nearly identical general severability of insurance "conditions" which

state:

2. Severability of Insurance

8



This insurance applies separately to each insured. This condition
will6 not increase our limit of liability for any one occurrence.

(DJ, T.d. 2 at Ex. 1 and 2; Supp, at p. 30 and 54)

After a briefmg schedule was established for the declaratory judgment proceeding Safeco

filed a Motion for Sunnnary Judgment7 on the issue of whether Safeco owed the Whites a duty to

defend or indemnify them from the various claims in the Hilmers' Complaint. (DJ, T.d. 37,

Supp. at p. 90-141) A month later, Chubb filed a Cross-Motion for Sununary Judgment, joining

Safeco in requesting that the trial court determine that neither carrier owed a duty to defend or

indemnify the Whites. (DJ, T.d. 43, Supp. at p.142-52) Shortly thereafter the declaratory

judgment proceeding was consolidated into the original lawsuit and a two week jury trial

conunenced. (H-W, T.d. 240; Supp. at p. 156-62) After the conclusion of the jury trial,g Chubb

withdrew the portion of its Cross-Motion dealing with coverage for Mr. and Mrs. White but not

with respect to coverage for Ben. (DJ. T.d. 45; Supp. at p. 163-64)

After consolidation and the completion of the jury trial, briefing resumed on the coverage

issues. Ben and his parents opposed Safeco's Motion for Summary Judgment. (H-W, T.d. 287,

289; Supp. at p. 167-85 and 186-97) In addition to opposing Safeco's Motion, Lance and Diane

White filed their own Cross Motion for Summary Judgment asking that the trial court determine

6 The Personal Umbrella replaces the word "will" with "shall."
' The Motion was supported by various deposition transcripts and an Affidavit of counsel. (DJ,
T.d. 30-36, 38.)
s The jury trial resulted in a verdict in favor of Casey Hihner and Steve Hilmer as against Lance,
Diane and Ben White with damages totaling $10 million; $4,623,500 against Lance and Diane
White and $2,121,500 against Ben White plus an additional $3,500,000 in punitive damages
against Ben White. (H-W, T.d. 240; Supp. at p. 162) The jury found Ben committed an
intentional battery which proximately caused injury to Casey and Steve Hilmer and that Ben's
conduct entitled Casey and Steve to punitive damages. (H-W, T.d. 240; Supp. at p. 157 and 160)
The jury also found that Mr. and Mrs. White were negligent and that their negligence caused
injury to Casey and Steve Hilmer. (H-W, T.d. 240; Supp. at p. 158-59)

9



that they were entitled to coverage. (H-W, T.d. 289; Supp. at p. 186-97) Safeco filed its

Response, which served as both a Memorandum Contra Lance and Diane White's Motion for

Summary Judgment as well as a Reply Memorandum in support of Safeco's own Motion for

Summary Judgment. (H-W, T.d. 305, Supp. at p. 205-61) Finally Lance and Diane White filed a

Reply Memorandum in Support of their own Cross-Motion for Summary Judgment. (H-W, T.d.

312; Supp. at p. 262-79)

On March 27, 2006, after oral argument had taken place, the trial court issued an Entry

(over the objections of Safeco), which granted Lance and Diane White's Motion and denied

Safeco's Motion. (H-W, T.d. 336, 337; Supp. at p.397-414) The Entry reads in pertinent part:

Safeco has argued that its homeowner's policy and personal
umbrella policy do not provide coverage to the Whites because
their son, Benjamin White, allegedly committed an intentional tort
excluded from coverage. Safeco argues that an intentional tort or
criminal act committed by Benjamin White (i.e. "an insured" or
"any insured'.") negate coverage for the Whites even though they
have been found by a jury to have acted negligent (sic) but, not
intentionally, with respect to their supervision of Ben proximately
causing a percentage of Plaintiffs' compensatory damages.

The exclusions relied upon by Safeco do not specifically address
negligent supervision or entrustment claims. The policies mandate
that the "insurance applies separately to each insured."
Homeowner's policy at p. 15; Umbrella policy at p. 5. The jury
found that the Whites acted negligently. When the policy is read
as a whole, the Court finds the exclusions relied upon by Safeco do
not apply. At a minimum, an ambiguity arises which must be
resolved in favor of the Whites. The Court finds the arguments of
the Whites are persuasive in light of Doe v. Shaffer (2000), 90
Ohio St.3d 388. * * *

That, as to the motions of Safeco, Federal and Pacific against
Benjamin White, there are genuine issues of materials fact that,
under the precedent of Nationwide Ins Co. v. Estate of Kollstedt,
71 Ohio St.3d 624, 1995 Ohio 245, preclude summary judgment.

(H-W, T.d. 337 at 2-3; Supp. at p. 412-414)
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Safeco and Chubb filed timely appeals from this Entry which were consolidated in the

First District Court of Appeals under App. Case No. C-060360.9 Despite appealing the Entry,

Chubb moved to dismiss Safeco's appeal claiming the Entry was not a final appealable order.

Motion to Dismiss for Want of Jurisdiction in App. Case No. C-060360, at 1. Safeco opposed

Chubb's Motion to Dismiss and initially the First District agreed, issuing an Entry overruling the

Motion to Dismiss. June 1, 2006 Entry Overruling Motion to Dismiss in App. Case No. C-

060360. However, upon Application, the First District reconsidered its holding and dismissed

the appeal because "although there was a final order under R.C. 2505.02, it is not yet appealable"

since it lacked Rule 54(B) language. July 26, 2006 Entry Sustaining Reconsideration in App.

Case No. C-060360 at 3.

Thereafter the matter retumed to the trial court. During the pendency of the appeal of the

original Entry, the underlying case settled, although Safeco was not a party to that confidential

settlement. After the settlement, the parties entered into a Joint Stipulated Confidentiality Order

which resulted in the filing under seal of all subsequent pleadings discussing the settlement at

both the trial court and appellate levels. (H-W, T.d. 349; Supp. at p. 296-99) When the

declaratory judgment case returned to the trial court, Safeco requested a trial of the unresolved

coverage issues and in response, Chubb and the Whites filed a Motion for Entry of Final

Judgment, which Safeco opposed. (H-W, T.d. 350, 351; Supp. at p. 300-96) Ultimately, aHer

hearing10, on January 17, 2007, the trial court signed an Order and Judgment Entry against

Safeco incorporating the previous coverage rulings of the trial court and entering judgment

9 Chubb's appeal was originally assigned Court of Appeals Case No. C-060367.
10 During the lead up to the hearing conducted January 3, 2007, Safeco and Chubb engaged in
discovery associated with the claims for attorneys' fees made by Chubb in the Motion. On the
day of the hearing Safeco and Chubb reached an agreement with respect to the amount of
attomeys' fees paid by Chubb to defend Lance and Diane White.
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against Safeco in a specific amount. (H-W, T.d. 360; Supp. at p. 412-14) This Order included

Rule 54(B) language. (H-W, T.d. 360; Supp. at p. 413) Safeco timely appealed that Order and

Entry and sought reversal of the trial court's decision on the coverage issues in the First District

Court of Appeals in Case No. C-070074. (H-W, T.d. 361; Supp. at p. 415-18)

After the completion of briefing and oral argument, on December 28, 2007 the First

District Court of Appeals issued an Opinion affirming the decision of the trial court and sua

sponte recognizing two certified conflicts with decisions of other Courts of Appeal. Safeco Ins.

Co. of Am. v. Federal Ins. Co. (Ohio App. 1 Dist.), 2007-Ohio-7068; Supp. at p. 559-570. In its

Opinion, the First District focused on the negligent supervision and negligent entrustment claims

against Lance and Diane White." Initially, the First District determined that the term

"occurrence" in the Safeco policies could include a negligence claim even when the negligence

pertains to a failure to prevent intentional conduct. Id. at ¶19. Additionally, the Court of

Appeals determined that the presence of a general severability of insurance clause within both

Safeco policies rendered ambiguous the various exclusions applicable to Ben's conduct. Id. at

¶26. Safeco filed with this Court both a Notice of Appeal of the First District's Decision and

also a Notice of Certified Conflict. The discretionary appeal was assigned Case No. 2008-0304

and the Certified Conflict was assigned Case No. 2008-0403. hr two Entries, both issued April

9, 2008, this Court accepted the discretionary appeal with respect to Proposition of Law Nos. 1

and 2 (but not 3) as well as accepting both issues identified in the February 13, 2008 First

District Court of Appeals Order recognizing Certified Conflict. In conjunction with accepting

" The First District's Opinion erroneously concluded that the issue of whether Ben White was
entitled to coverage had not been appealed. Safeco at ¶8 fn.1. However, since this Court did not
accept jurisdiction to consider Safeco's Proposition of Law No. 3 no additional discussion of this
issue will occur.
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and consolidating the discretionary appeal and the certified conflict (and no doubt recognizing

the similarity of the issues raised) this Court also consolidated briefmg in Case Nos. 2008-0304

and 2008-0403.

II. ARGUMENT

A. ARGUMENT BASED UPON THE SECOND CERTIFIED QUESTION'Z

WHEN AN INSURANCE POLICY EXCLUDES AN INJURY "WHICH IS EXPECTED OR
INTENDED BY [AND OR ANY] INSURED * * *"; INJURIES "ARISING OUT OF AN
ILLEGAL ACT COMMITTED BY OR AT THE DIRECTION OF AN INSURED"; OR "ANY
INJURY CAUSED BY A VIOLATION OF PENAL LAW OR ORDINANCE COMMITTED
BY OR WITH THE KNOWLEDGE OR CONSENT OF AN INSURED," DO THE
EXCLUSIONS BECOME AMBIGUOUS WHEN READ IN CONJUNCTION WITH A
"SEVERABILITY OF INSURANCE" CONDITION, IN LIGHT OF THE ANNOUNCED
EXPECTATION BY POLICY HOLDERS THAT THEIR NEGLIGENCE WILL BE
COVERED?

1. PROPOSITION OF LAW NO.1

The presence of a general severability of insurance provision
witliin an insurance contract does not create ambiguity pertaining
to excluded conduct performed by an insured or any insured under
the policy.

"An insurance policy is a contract whose interpretation is a matter of law." Sharonville

v. Am. Emps. Ins. Co. 109 Ohio St.3d 186, 2006-Ohio-2180, ¶6, 846 N.E.2d 833. If the

language in a written contract is clear, a court may look no further than the writing itself to find

the intent of the parties. Alexander v. Buckeye Pipe Line Co. (1978), 53 Ohio St.2d 241,

syllabus, 374 N.E.2d 146. However, if language in an insurance contract is ambiguous, the

language will be construed strictly against the insurer and liberally in favor of the insured party.

1z Because the first proposition of law advanced in Safeco's Memorandum in Support of
Jurisdiction and accepted for review and the second certified question pertain to the same or
similar issues they will be addressed together to facilitate discussion. The first certified question
and the second proposition of law accepted for review will similarly be addressed together in the
second portion of this Argument section.
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Faruque v. Provident Life & Acc. Ins. Co. (1987), 31 Ohio St.3d 34, 38, 508 N:E.2d 949. In

determining whether ambiguity or uncertainty exists within the language in an insurance

contract, words and phrases in the contract must be given their natural and usual meaning, absent

specific contractual definitions. Watkins v. Brown (1994), 97 Ohio App.3d 160, 164; 646

N.E.2d 485, discretionary appeal not allowed (1995), 71 Ohio St.3d 1458, 644 N.E.2d 1030.

Stated differently, coverage must be determined by a reasonable constrnction of the insurance

contract in conformity with the intent of the parties as gathered from the ordinary and commonly

understood meaning of the language actually employed. Cincinnati Ins. Co. v. American Line

Bldrs. Apprenticeship Training Program (1994), 93 Ohio App.3d 392, 395,638 N.E.2d 1047. A

contract is unambiguous if it can be given a defmite legal meaning. Westfield Ins. Co. v. Galatis

100 Ohio St.3d 216, 219, 2003-Ohio-5849, 797 N.E.2d 1256. When interpreting a contract, a

construction must be sought which avoids rendering words in the contract meaningless or

unnecessary. Wohl v. Swinney 118 Ohio St.3d 277, 2008-Ohio-2334,122, 888 N.E.2d 1062.

"A policy of liability insurance imposes a duty on the insurer to defend and indemnify the

insured against claims of third persons for injuries and losses that arise out of an insured risk,

occurrence of which creates potential legal liability for the insured. The insurer's duty of

`coverage' is therefore determined in the first instance by the occurrence of a risk identified in

the policy, not by the potential liability of the insured resulting from it." American States Ins.

Co. v. Guillermin (1995), 108 Ohio App.3d 547, 567, 671 N.E.2d 317 (Grady, J., dissenting).

An insurer's duty to defend is quite broad and is treated as distinct from the duty to indemnify.

Mains v. State Auto. Mut. his. Co. (1997), 120 Ohio App.3d 534, 538, 698 N.E.2d 488. "An

insurer is obliged to defend the insured against an action if the claim alleges conduct which falls

within the scope of the applicable policy." Grange Mut. Ins. Co. v. Rosko (Ohio App. 7 Dist.),
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146 Ohio App.3d 698, 705, 2001-Ohio-3508, 767 N.E.2d 1225. If an insurer has no duty to

defend against a claim, it likewise has no duty to indemnify regarding that same claim. An

insurance company has no obligation to its insured or to others harmed by the actions of the

insured unless the conduct at issue falls within the scope of coverage as defined by the policy.

Gearing v. Nationwide Ins. Co. 76 Ohio St.3d 34, 41, 1996-Ohio-113, 665 N.E.2d 1115.

Because the interpretation of an insurance contract is ordinarily a matter of law, the

resolution of a dispute involving a contract is particularly amenable to summary judgment

practice. Targetronix v. Flextronics International, USA, hrc. (Ohio App. 8 Dist.), 2003-Ohio-

3963, at 12: Summary judgment procedure is "properly regarded not as a disfavored procedural

shortcut, but rather as an integral part of the [civil] rules as a whole, which are designed to secure

the just, speedy and inexpensive determination of every action." Celotex Corp. v. Catrett (1986),

477 U.S. 317, 327, 106 S.Ct. 2548. This Court's review of the First District's Opinion, which

arises from a summary judgment, is de novo and therefore requires no difference with respect to

the lower court's decision. Doe v. Shaffer 90 Ohio St.3d 388, 390, 2000-Ohio-186, 738 N.E.2d

1243.

As set forth above, the policy provisions of the Quality Crest Homeowners Policy issued

to Lance and Diane White clearly and unambiguously exclude coverage for "bodily injury"

which is "expected or intended by an insured or which [is] the foreseeable result of an act or

omission intended by an insured." Ben White, by virtue of his resident relative relationship to

Lance and Diane White, was indisputably "an insured" under the homeowner's policy. It is also

beyond dispute that while attempting to murder Casey Hilmer, Ben White committed an illegal

act and that the homeowners' policy excludes liability "arising out of any illegal act committed

by or at the direction of an insured."
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Similarly, Safeco's Personal Umbrella excludes coverage for "any act or damage which

is expected or intended by an insured, or which is the foreseeable result of an act or omission

intended by any insured, which causes personal injury or property damage." The Personal

Umbrella also excludes coverage for "any injury caused by a violation of a penal law or

ordinance committed by * * * M insured ***." Again, Ben White, as a member of his parents

household, was indisputably "any insured" under the Personal Umbrella. Understandably, the

First District did not find ambiguity present in the specific language used in any of the exclusions

present in the Safeco policy. Rather, the First District concluded these exclusions were made

ambiguous by the presence of the general severability of insurance provision present in both

Safeco policies. Safeco, supra, at ¶26. This conclusion is error.

The erroneous nature of the First District's decision on this issue is made clear by a close

examination of the history of the general severability clause present in the Safeco policies.

Consideration of the history and original purposes of the general severability clause are relevant

to evaluation of the impact of the clause on policy exclusions. Anderson v. Highland House Co.

93 Ohio St.3d 547, 549-50, 2001-Ohio-1607, 757 N.E.2d 329.

A general severability clause was added to standard insurance policies in 1955 to clarify

that "the insured" did not mean "any insured" under the policy. Phoenix Assurance Co. v.

Hartford Ins. Co. (Colo. Ct. App. 1971), 29 Colo. App. 548, 488 P.2d 206, 207. Prior to 1955,

the majority of jurisdictions reached the opposite conclusion. Id. The specific severability

clause language present in the Safeco policy appeared for the first time in 1959. N. Risjord & J.

Austin, "Who is `The Insured' Revisited", 28 Ins. Counsel J. 100, 101, fn. 9. Thus, the First

District's conclusion about the severability of insurance provision present in the Safeco policies
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would be correct if the Safeco policy referenced "the insured" instead of "an insured" or "any

insured" in the relevant policy exclusions.

Ohio courts have recognized this point, as exemplified by the Eleventh District Court of

Appeals decision in Taft v. West American Ins. (Ohio App. 11 Dist.), 1999 Ohio App. LEXIS

853. In Taft, the Eleventh District addressed a situation where a husband set fire to his own

house. Id. at 1. During divorce proceedings, his ex-wife sought insurance coverage for the fire

loss and their insurance carrier, West American, refused to pay. Id. The ex-wife brought suit

and the trial court granted summary judgment to the insurer, holding that an unambiguous

provision within West American's fire insurance policy precluded the ex-wife, an innocent

insured under the policy, from recovering for a loss attributed to the illegal and fraudulent acts of

her ex-husband, who is also an insured under the policy. Id. The Eleventh District Court of

Appeals affirmed. Id.

The West American homeowners' property coverage excluded "Intentional Loss,

meaning any loss arising out of any act connnitted: (1) By or at the direction of an insured; and

(2) With the intent to cause a loss." Id. at 3. The Taft court went on to apply the language in

West American's exclusion to the facts of the case and stated:

The trial court's interpretation of the insurance contract is in
accord with established precedent throughout the United States. In
construing the intent of the parties to an insurance contract, courts
have determined that language excluding coverage in the event of
fraud by "the insured" applies only to the insured who committed
the fraud and has no application to an innocent co-insured.
However, language such as that found in West American's policy,
excluding coverage when "an insured" has intentionally committed
the loss, unambiguously precludes a co-insured from recovery.
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Id. at p. 5. [Citations omitted]. Taft is consistent with many cases from other jurisdictions

holding that an exclusion using the term "the insured" will only be effective if it is applicable

with respect to the specific insured seeking coverage.

Thus the presence of the separation of insureds provision creates the above meaning only

when "the insured" is used and does not trigger ambiguity for a policy exclusion that applies to

the acts of"an" or "any" insured. United Ohio Ins. Co. v. Metzger (Ohio App. 3 Dist.), 1999

Ohio App. LEXIS 920 at 9-11. Nor is there a significant difference between the presence of "an

insured" versus "any insured" in a policy exclusion. Id. "'A' or `an' is indefinite article often

used in a sense of `any' and applied to more than one individual object; whereas `the' is an

article which particularizes the subject spoken of." Allstate Ins. Co. v. Foster (D. Nev. 1988),

693 F.Supp. 886, 88913. "Strong public policy supports this decision. Adherence to a correct

usage of the English language in insurance contract construction promotes a unifonn, reliable,

and reasonable foundation upon which policyholders and insurers alike may rely when they enter

into a contractual agreement. In the instant case, if we place the word `a' or `an' in front of the

word `insured' then we must conclude that `an insured' unambiguously means `any insured.

Allstate Ins. Co. v. Freeman (Mich. 1989), 432 Mich. 656, 443 N.W.2d 734, 754.

13 See also ArQent v. Brady (N.J. Super. 2006), 386 N.J. Super. 343, 901 A.2d 419 ("Courts
have uniformly held that the use of the article "an" in [the context of an exclusion] is not
susceptible to any other meaning, and in this context cannot be deemed synonymous with "the".)
Id. at 350-52 fin. 6 and 8; Bonin v. Westport Ins. Corp. (La. 2006), 930 So.2d 906 ("An insured
refers to any unspecified insured and not necessarily the insured against who the claim is
brouglrt. If instead the [exclusion] referred to `the insured,' then perhaps it could be interpreted
to apply only to the specific insured (1) who committed the dishonest or fraudulent act and (2)
against whom the claim was brought. Because the policy refers to `an insured,' however, the
insured against whom the claim is brought need not be the same insured who committed the
dishonest and fraudulent act. If any insured committed the dishonest and fraudulent act, the
policy excludes claims made against any other insured.") Id. at 913.
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Understandably insurance companies responded to the original rationale for including a

severability provision in a policy accompanied by the desired uniformity of court analysis of

those policies. Insureis modified their contracts and replaced "the insured" language with "an"

or "any insured" language, particularly in exclusions. "Many [of these] exclusions eliminate

coverage for certain actions taken by "any" insured. Such an exclusion should be read to

eliminate coverage for all insureds as long as the exclusion applies to one insured. ***[I]t has

been held that an "any insured" exclusion will be treated like a "the insured" exclusion if the

policy contains a severability clause; that is, a provision stating that the `insurance applies

separately to each insured.' Such a holding is not justifiable. A severability clause provides that

each insured will be treated independently under the policy. The fact remains, however, that as

applied even independently to each insured, an `any insured' exclusion unambiguously

eliminates coverage for each and every insured." Windt, Insurance Claims and Disputes:

Renresentation of Insurance Companies and Insureds § 11:8 5fiEd. 2007 (emphasis added).

Metzger, supra, addressed a situation where a gas tank owned by an outdoor equipment

company and maintained on the private residence of a company shareholder exploded during

fueling, injuring a fuel truck operator. Id. at 2-3. The company shareholder was insured by a

business policy and a homeowners' policy. Id. at 1-2. The homeowners' policy was issued by

United Ohio Insurance Company. Id. at 6-7. The United policy provided homeowners'

coverage to John and Karen Metzger; however, the policy contained an exclusion for use of the

property associated with a business purpose. Id. at 9. The Metzgers claimed that while John

Metzger was properly denied insurance coverage under the United homeowners policy exclusion

because the loss caused by the fuel storage tanks explosion arose out of, or was in connection

with his business; they claimed that Karen Metzger was separately insured under the contract and
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as an innocent spouse could not be held accountable for the conduct of her husband. Id. at 5.

United responded that Karen and John Metzger were insured jointly under the policy and that

when coverage is denied to any one insured, it was denied to all insureds. Id.

The United policy at issue identified both John and Karen Metzger as named insureds and

contained definitions of "you" and "your" as meaning the named insured and spouse if a resident

of the same household. Id. at 6-7. The policy defined "insured" to mean you and residents of

your household who are your relatives. Id. at 7. The specific language of the exclusion at issue

stated that coverage did not apply to bodily injury or property damage "arising out of or in

connection with businesses engaged in by an insured." Id. at 10. Additionally, under the

"Conditions of coverage" portion of the United policy was a condition worded identically to the

one present in the Safeco homeowners' policy.

The Third District found Karen to be a separately insured person under the policy since

John and Karen Metzger were separately identified as named insureds and the insurance policy

specifically stated that the insurance applied separately to each insured. Id. at 9. However, the

court further held that even if separately insured, Karen Metzger's recovery was still contingent

on the terms of insuring agreement. Id. As such, the Metzeer court determined that even though

Karen was separately insured under the policy, the exclusion present in the policy applied to hcr

and that she had no separate right of recovery. Id. at 12.

In the First District's December 28, 2007 Opinion, it disagreed with the Third District's

holding in Metz er and determined that the presence of a general severability of insurance clause

within both Safeco policies rendered ambiguous the various exclusions applicable to Ben's

conduct. The First District stated it agreed with the analysis used by the Eleventh District in a

case styled Havel v. Chapek (Ohio App. 11 Dist.), 2006-Ohio-7014, discretionary appeal not
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allowed 2007-Ohio-2208. However, the Havel decision cited in the First District's Opinion does

not even involve a situation where a valid negligent supervision or entrustment claim existed

with respect to the intentional actor's parents. Id. at ¶61. As noted by the dissent in Havel, that

court determined as a matter of law that no negligence claim existed against the parents. Id. at

¶64. In effect, the First District's conclusion in the case sub judtce stands as a lone outlier in

Ohio because of the advisory nature of the I-lavel decision.

This particular issue has been the subject of a great deal of discussion among the courts

of other jurisdictions. Within those courts a majority position and a minority position have

developed. "The majority of courts hold, primarily in connection with a construction of the

exclusion of coverage for intentional conduct found in many homeowner's policies, that the

existence of a severability clause does not effect a clearly worded exclusion" applicable if harm

arises out of the actions of an insured or any insured. Argent, supra, at 353.74 The Areent court

adopted the majority rule because "if a severability clause is given effect, despite an exclusion of

coverage for specifically described conduct by `an insured,' as in Worcester Mut Ins. Co. v.

14 See also Yerardi v. Pacific Indem. Co. (D. Mass. 2006), 436 F. Supp.2d 223, 248-49; Travelers
Indem. Co. v. Bloomington Steel & Suoly Co. (Minn. 2006), 718 N.W.2d 888, 894-95;
American Faly Mut. Ins. Co. v. Corrigan (Iowa 2005), 697 N.W.2d 108, 115-117; EMCASCO
Ins. Co. v. Diedrich (C.A.8 2005), 394 F.3d 1091, 1097 (South Dakota law); Ristine ex rel.
Ristine v. Hartford Ins. Co. of Midwest (Ore. App. 2004), 97 P.3d 1206, 1209-10; Bituminous
Cas. Corp. v. Maxey (Tex. App. Houston 1" Dist 2003), 110 S.W.3d 203, 210-14, review denied
2003 Tex. LEXIS 479; American Family Mut. Ins. Co. v. White (Ariz. App. 2003), 204 Ariz.
500, 65 P.3d 449, 456-7 n.7; McAllister v. Millville Mut. Ins. Co. (Pa. Super. 1994), 433 Pa.
Super 330, 640 A.2d 1283, 1288-89; Chacon v. American Family Mut. Ins. Co. (Colo. 1990),
788 P.2d 748, 750-52; Caroffv. Farmers Ins. Co. of Wash. (Wash. 1999), 98 Wash. App. 565,
989 P.2d 1233, 1236; American Motorists Ins. Co. v. Moore (Mo. App. E.D. 1998), 970 S.W.2d
876, 880-81; Johnson v. Allstate Ins. Co. (Me. 1997), 1997 ME 3, 687 A.2d 642, 645; American
Family Mutual Ins. Co. v. Copeland-Williams (Mo. App. E.D. 1997), 941 S.W.2d 625, 629-30;
St. Paul Fire and Marine Ins. Co. v. Schilling (S.D. 1994), 520 N.W.2d 884, 888-89;
Swentkowski By and Through Reed v. Dawson (Colo. App. 1994), 881 P.2d 437, 439, cert.
denied 1994 Colo. LEXIS 791.
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Marnell (Mass. 1986), 496 N.E.2d 158 a leading case adopting the minority position, then the

language of the exclusion as it relates to an or any insured is robbed of any meaning." Id. at 354-

55. The court also explained that a severability clause was not rendered meaningless if it does

not act to provide coverage to insureds that would otherwise be precluded by exclusions

applicable because of the conduct of "an" or "any" insured. Id. at 355. The purpose of the

severability clause is solely to render the coverage actually provided by the insuring provisions

of the policy applicable to all insureds equally, up to coverage limits. Id. The severability clause

is not denominated a "coverage" provision and it would be unreasonable to find it operated

independently in that capacity to partially nullify existing coverage exclusions. Id.

Even the Sixth Circuit has grappled with a form of this issue in Illinois Union Insurance

Co. v. Shefchuk (C.A.6 2004), 108 Fed. Appx. 294 cert. denied (2006), 127 S.Ct. 379. While

Shefchuk involved a non-standard severability provision and is thus factually distinguishable

from this case, the analysis used by the Sixth Circuit is enlightening. In Shefchuk, the Sixth

Circuit explained:

Although we recognize that the question is a close one, we
conclude that in this case the severability clause in the Illinois
Union policy makes the term "an insured" ambiguous. In the cases
in which the courts have found to the contrary, the severability
clauses in the disputed policies have tended to provide e¢ neral
that "the insurance applies separately to each insured." The clause
in the Illinois Union policy on the other hand, includes an
additional provision: "We will cover each such person or
organization just as if a separate policy had been issued to each."
There is no way we can see to reconcile a provision this explicit
with the assertion that the exclusions bar coverage of claims
arising out of the excluded acts of anyone listed as "an insured"
under the policy. If, under the Illinois Union policy, the actions of
one insured can preclude another insured from coverage then the
two were not being treated as though a separate policy had been
issued to each of them.
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Id. at 303. (emphasis added)

Thus, Shefchuk finds a close call in a situation where a policy does not even contain a

general severability of insurance provision. This position is consistent with the detennination

made by the Third District in Metzg er. Similarly, this Court's own opinion in Doet5 cites

favorably Silverball Amusement, Inc. v. Utah Home Fire Ins. Co., (W.D. Ark. 1994), 842 F.

Supp. 1151, which states that even in the presence of a separation of insured provision the way to

make an exclusion enforceable for all claims arising from all intentional acts regardless of who

committed them was to use "any insured" language. Id. at 1158.16

Thus, the general severability condition in the Safeco policies means merely what it says

and that is that the insurance "applies separately to each insured." That clause does not alter the

fact that insurance that applies separately to each insured contains an exclusion for claims arising

out of intentional acts, illegal acts or penal acts committed by "an" or "any" insured. Moreover,

the fact that the Personal Liability coverages in Safeco's homeowners policy and umbrella

exclude coverage for Mr. and Mrs. White is consistent with the limited Statutorily Imposed

Vicarious Parental Liability additional coverage. It would be unreasonable for insured parents to

expect to have such coverage on top of coverage for harm derived from the intentional, illegal,

15 The First District's comment that the "announced expectation by policy holders that their
negligence will be covered" included in the certified question and presumably premised on Doe
ignores the critical requirement that such coverage must exist under the language of the relevant
insurance contract.
""In [All American his. Co. v.1 Burns [(C.A. 10, 1992), 971 F.2d 4381, a volunteer bus driver
for a church allegedly molested several children, whose parents then sued the church. The
church sought coverage, but the 10th Circuit ruled that the driver was `an insured' and thus under
the precise language of the exclusion there was no coverage for `any insured.' The separation of
insureds provision in Utah Home illustrates that the acts of `the insured' are viewed
independently of the acts of additional insureds. If Utah Home had wished to exclude coverage
for all claims arising from all intentional acts regardless of who committed them, it could have
easily drafted its policy to exclude coverage arising from the intentional act of `any insured."'
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penal acts of their children when the policies clearly exclude intentional, criminal conduct and

abuse.

The First District Court of Appeals decision, by refusing to follow historical evidence,

treatise law, persuasive authority from the Third District, the majority of foreign jurisdictions as

well as guidance provided by this Court in Doe has taken a step in the wrong direction.

Consequently, this Court determine that the presence of a general severability of insurance

provision within an insurance contract does not create ambiguity pertaining to excluded conduct

performed by an insured or any insured under the policy. Accordingly, this Court should also

answer the certified question addressing the general severability provision in the negative and

join the majority of jurisdictions which have correctly evaluated the interaction of a general

severability condition with exclusions applicable to the conduct of "an" or "any insured."

B. ARGUMENT BASED UPON THE FIRST CERTIFIED OUESTION

WHEN AN INSURANCE POLICY DEFINES AN "OCCURRENCE" AS AN "ACCIDENT"
THAT RESULTS IN BODILY INJURY, DOES AN OCCURRENCE INCLUDE INJURIES
THAT RESULT FROM AN INTENTIONAL ACT WHEN THE INSURED[S] SEEKING
COVERAGE ARE CLAIMED TO HAVE BEEN NEGLIGENT IN RELATION TO THAT
INTENTIONAL ACT?

1. PROPOSITION OF LAW NO. 2

Negligence in relation to an intentional tort is not an "occurrence"
separate and apart from the underlying intentional tort but rather is
a derivative claim arising out of the intentional act(s).

Both Safeco policies at issue in this case describe the duty to defend or indemnify the

insured as existing in relation to an "occurrence." The Quality Crest homeowners' policy

defines "occurrence" to mean "an accident, including exposure to conditions which results in: (a)
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bodily injury; or (b) property damage during the policy period."' 7 Ohio law interpreting what

constitutes an "occurrence" has been shaped in large part by this Court's efforts to address the

issue regarding the duty to defend and indemnify insureds against lawsuits arising out of the

allegations related to the sexual molestation ofminors18. In Gearing v. Nationwide Ins. Co.,

supra, this Court held that providing liability coverage for injuries caused by criminal sexual

conduct with a minor is prohibited and that no coverage exists for such acts:

Incidents of intentional acts of sexual molestation of a minor do
not constitute "occurrences" for purposes of determining liability
insurance coverage, as intent to harm inconsistent with an
insurable incident is properly inferred as a matter of law from
deliberate acts of sexual molestation of a minor.

The public policy of the state of Ohio precludes issuance of
insurance to provide liability coverage for injuries resulting from
intentional acts of sexual molestation of a minor.

Id. at syllabus ¶¶ 1 and 2.

In Cuervo v. Cincinnati Ins. Co 76 Ohio St.3d 41, 1996-Ohio-99, 665 N.E.2d 1121, this

Court discussed the alleged negligence of a relative living in the same household as an alleged

child molester. The parents of the minor victims in Cuervo obtained a judgment against Peter

Snell for intentional sexual molestation and against Peter's father Stephen Snell, for negligently

supervising his son. Id. at 42. In a subsequent action, the victim's parents sought payment of the

judgment from Stephen Snell's insurance company. Id. This Court held that:

In Gearing * * * we held that incidents of intentional acts of sexual
molestation of a minor do not constitute "occurrences" for

"The Personal Umbrella has a broader definition of "occurrence" which includes language
similar to that present in the homeowners' policy plus "an offense, committed during the
coverage period, which results in personal injury."
18 This Court has stated that murder and child molestation are similar in that they are
intentionally injurious by definition. Buckeye Union Ins. Co. v. New England Ins. Co. 87 Ohio
St.3d 280,283-84, 1999-Ohio-67, 720 N.E.2d 495.
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purposes of determining insurance coverage; that intent to harm
inconsistent with an insurable incident is properly inferred as a
matter of law from deliberate acts of sexual molestation of a
minor; and that the public policy of the state of Ohio, which
prohibits the issuance of insurance to indemnify damages flowing
from intentional torts, precludes issuance of insurance to provide
liability coverage for injuries resulting from intentional acts of
sexual molestation of a minor. * * *

[T]he damages for which the Cuervos seek compensation [from
Peter's father Stephen] flow from Peter's intentional acts of sexual
molestation of a minor. Thus, and on this record, the obligation of
[the insurance company] to pay the judgment entered against his
father, Stephen, is precluded as well.

Id. at 43-44. In Westfield Cos. v. Kette, 77 Ohio St.3d 154, 1996-Ohio-335, 672 N.E.2d 166,

this Court revisited insurance coverage for conduct related to the sexual molestation of a minor.

In Ke ,tte the Court considered and rejected the Appellant's argument that a negligence claim

against a child molester's spouse was covered by a homeowner's insurance policy. Id.

However, in Doe, supra, this Court retreated from its previous holdings in Kette and

Cuervo and construed its holding in Gearine. The Doe syllabus states "Ohio public policy

permits a party to obtain liability insurance coverage for negligence related to sexual molestation

when that party has not committed the act of sexual molestation." In Doe, Interstate Fire and

Casualty Company sought a declaration that it had no duty to defend or indemnify the Catholic

Diocese of Columbus, its Bishop and others related to sexual abuse of a mentally retarded man

allegedly committed by employees of a residential care facility run by a Catholic religious order

including negligent hiring, retention and supervision. Id. at 389-90. The Common Pleas Court

of Hamilton County had granted summary judgment in a declaratory judgment proceeding to

Interstate and First District affirmed. Id, at 390. This Court reversed and stated that "in light of

the [syllabus] holding, we find that the court of appeals erred in holding that the acts of

26



negligence alleged here could not constitute occurrences under an insurance policy as a matter of

law." Id. at 395. However, the alleged molesters in Doe were not insureds under the same

insurance policy as those seeking coverage. Id. at 394.

The First District Court of Appeals incorrectly determined that the negligent supervision

and/or entrustment claims proven by the Hilmers against Mr. and Mrs. White constituted a

senarate occurrence distinct from the underlying intentional tort conunitted by Ben White. This

is because, but for Ben White attacking and injuring Casey Hilmer, the Hilmers would not have

had a claim against Mr. and Mrs. White at all, since parents cannot be held liable in a civil suit

for the acts of their minor children unless someone sustains injury and resulting damages.' 9

'fhe First District's position on this issue was specifically rejected by the Fifth District

Court of Appeals in Ofthaus v. Guthrie (2000), 140 Ohio App.3d 90, 746 N.E.2d 685,

discretionary appeal not allowed (2001)20 91 Ohio St.3d 1478, 744 N.E.2d 685. The Offhaus

case involved an incident in which a juvenile, Michael Guthrie shot and killed his neighbor

Tammy Offhaus. Id. at 91. Guthrie was convicted for, among other things, aggravated murder.

Id. Offhaus' Estate filed a complaint for wrongful death against Guthrie, his mother and his

stepfather. Id. The complaint alleged that Guthrie's parents provided him access to a gun box

where the .357 Magnum he used to kill Tannny Offhaus was stored. Id. at 92-93. The complaint

also alleged that the parents were liable for damages under R.C. §3109.10 and doctrines of

negligent supervision and negligent entrustment. Id. at 91. At the time of the murder, the

parents had in effect a homeowners' policy issued by Cincinnati Insurance Company. Id.

Guthrie's parents sought coverage under the policy for the complaint filed against them. Id.

19 See R.C. §3109.10.
20 The date of the denial of the discretionary appeal is significant because it postdates the Doe
decision.
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Cincinnati filed a declaratory judgment action to determine its obligations to the parents. Id.

Cincinnati filed a summary judgment motion which the trial court granted finding that Cincinnati

had no duty to defend or indemnify the parents in the underlying case. Id. The parents appealed.

Id.

In asking the Fifth District Court of Appeals to reverse the trial court's decision, the

parents claimed that the occurrences for which they were entitled to coverage were the negligent

supervision claim and the negligent entrustment claim and not the murder itself. Id at 93.

Cincinnati Insurance argued that the negligent supervision and negligent entrustment claims

were not separate acts or occurrences apart from the criminal activity of Guthrie. Id. Ultimately,

the Court of Appeals concluded that the negligent supervision and negligent entrustment claims

were not "occurrences" separate and apart from the underlying intentional tort but are derivative

claims arising out of the intentional acts. Id. at 94. The Court of Appeals reached its conclusion

relying in part on the Cuervo case discussed above. The Offhaus court stated as follows:

The matter sub judice is not about liability but coverage under a
homeowner's policy. We find the Supreme Court of Ohio's dicta
in Cuervo [Citation omitted], to be controlling on this issue:
"Similarly the damages for which the Cuervos seek compensation
flow from Peter's intentional acts of sexual molestation of a minor.
Thus, and on this record, the obligation of Cincinnati to pay the
judgment entered against his father, Stephen, is precluded as well.
See Gearing v. Nationwide Ins. Co. 76 Ohio St.3d 34 at paragraph
two of syllabus. See, also, Taryn v. Joshua (1993), 178 Wis.2d.
719; Northwest G.F. Mut. hrs. Co. v. Norgard (N.D. 1994), 518
N.W.2d 179, 184; Farmers Ins. Co. of Washington v. Hembree
(1989), 54 Wash. App. 195.

We are further persuaded to adopt the Cuervo conclusion by
comparing the facts sub judice to a similar case from the Sixth
District Court of Appeals, Noftz v. Emsberger (1998), 125 Ohio
App.3d 376, 382 wherein the court held that "an insurer has no
duty to defend or indemnify its insured when the insurer
demonstrates that the acts of the insured were intentional." The

28



essential facts in Noftz and this case are identical. The minors
committed intentional acts resulting in harm to their respective
victims, the victims sued the minors and their parents and the
claims against the parents were in negligence for negligent
supervision of the minors.

We conclude negligent supervision and negligent entrustment are
not "occurrences" separate and apart from the underl nn^
intentional tort but are derivative claims arising out of the
intentional acts. Also, said claims are not a "continuous or
repeated exposure to substantially the same general harmful
conditions" because of the derivative nature of the negligence
theories. Upon review, we find the trial court did not err in
granting summary judgment to appellee. The sole assignment of
error is denied.

Id. at 93-94. (emphasis added)

Noftz v. Emsbereer (1998), 125 Ohio App.3d 376, 708 N.E.2d 760, referenced in

Offhaus, was decided by the Sixth District Court of AppealsZ' and involved the alleged victim of

a sexual assault on a boat and her parents bringing a tort action against the perpetrator of the

sexual assault and his parents, who owned the boat. Id. at 377-78. The claims against the boy's

parents were based on negligent supervision. Id. at 379. hi disposing of the negligent

supervision claim, the Sixth District Court of Appeals stated:

Appellant's next contend, however, that finding coverage for the
injury caused by Aaron's intentional act does not, as determined by
the trial court, preclude coverage under the watercraft owner's
policy for appellant's negligent supervision claims against
Christine and David Ernsberger. Because the damages sought by
appellants arise from Aaron's intentional sexual activity with
Krista, appellant's cannot recover those damages from Allstate for
the alleged negligent supervision (regarding the sexual activity that

21 This is the same Court of Appeals in which Allstate v. Dolman (Ohio App. 6 Dist.) 2007-Ohio-
6361, discretionary appeal not allowed 2008-Ohio-1841, relied upon by the First District to
support its position, originated. The Dolman case does not mention Noftz. The second case
relied upon by the First District to support its position is Havel, supra, which does not even
involve a situation where a valid negligent supervision or entrustment claim existed with respect
to the intentional actor's parents. Id. at ¶61.
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took place) by Christine and David Ernsberger. Cuervo [Citation
omitted]. See, also, Worrell v. Daniel (1997), 120 Ohio App.3d
543.

Appellants argue, nonetheless, that the trial court erred in granting
summary judgment on the issue of whether coverage existed for
the negligent supervision claim related to the alleged presence of
alcoholic beverages on Christine and David Emsberger's boat.

To repeat, an insurer has no duty to defend or indemnify its insured
when the insurer demonstrates that the acts of the insured were
intentional. Prefen•ed Risk Ins. Co. v. Gill [(1987), 30 Ohio St.3d
108, 507 N.E.2d 1118]. Further, no coverage exists for the parents
of a minor child whose intentional conduct causes damages.
Cuervo [Citation omitted].

Here, we need only direct our attention to appellant's complaint.
Count Three expressly states that Aaron intentionally and willfully
served Krista alcoholic beverages to "lower her defenses." The
negligent supervision claims flow from this alleged intentional
behavior. Therefore, Allstate had no duty to defend or indemnify
Christine and David Emsberger on any of the claims raised by
Appellants in their complaint.

Accordingly, the trial court did not err in granting Allstate's
Motion for Summary Judgment.

Id. at 382-83.

Most recently, the First District's position on this issue was rejected by the Fifth District

Court of Appeals in Torres v. Gentrv (Ohio App. 5 Dist.), 2007-Ohio-4781. hi Torres, the Fifth

District was called upon to evaluate coverage for 14 year old Matthew Gentry and his parents

with respect to claims triggered when Matthew discharged a shotgun into the head of 10 year old

Emmanuel Torres. Id. at ¶¶3-8. Torres and his father sued Matthew for negligence and willful

conduct and Matthew's parents for negligence. Id. at ¶9. Grange, the Gentry's homeowner's

carrier, intervened in the action and obtained summary judgment in its favor with respect to
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coverage for any claims asserted against the Gentrys. Id. at ¶¶13,15-19. After a trial the

Gentry's appealed and the Fifth District affirmed. The Fifth District explained:

In the case sub judice the clear and unambiguous language of the
Grange policy states that it will not pay for loss or damage arising
out of any act arising out of or at the direction of any insured with
the intent to cause a loss. Matthew Gentry was an insured under
the terms of the policy and, as stated above, his intent to cause a
loss may be inferred for his intentional act of shooting a loaded
fireann at Emmanuel Torres. Emmanuel Torres is without a doubt
a sympathetic plaintiff, but the loss caused by Grange's insured is
simply not covered under the terms of the policy.

Furthermore, this Court has previously held that negligent
supervision and negligent entrustment are not "occurrences"
separate and apart from the underlying intentional tort but are
derivative claims arising out of the intentional acts. See Offhaus v.
Guthrie [citation omitted].

We find the decision of the Supreme Court in Doe v. Shaffer
[citation omitted] to be inapplicable to the present case in that such
case was limited to cases involving incidents of sexual molestation
and insurance coverage for a non-molesters negligence.

Id. at ¶160-62.

Because the negligent supervision and/or entrustment claims proven by the Hilmers

against Mr. and Mrs. White are derivative of the intentional criminal conduct of Ben White the

claims against Mr. and Mrs. White cannot constitute a separate occurrence distinct from the

underlying intentional tort committed by Ben. As such the First District Court of Appeals

incorrectly determined that the negligence claims were occurrences under the Safeco policies.

Appellant requests that this Court determine that negligence in relation to an intentional tort is

not an "occurrence" separate and apart from the underlying intentional tort but rather is a

derivative claim arising out of the intentional acts. Therefore, this Court should answer the

second certified question relating to this issue in the negative.
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III. CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse the

decision of the First District Court of Appeals, answer both of the certified questions in the

negative and remand this matter to the First District Court of Appeals with instructions to

consider whether Ben White's conduct triggers application of any of the exclusionary language

present in the Safeco policies and if it does then Safeco does not owe coverage for the Hilmer's

judgment against Lance and Diane White or Ben White.

Respectfully submitted,

P. Christian Adordstrom (0065439)
Scott G. Oxley (0039285)
JENKS, PYPER & OXLEY CO., L.P.A.
901 Courthouse Plaza, S.W.
10 N. Ludlow St.
Dayton, OH 45402
Telephone: (937) 223-3001
Facsimile: (937) 223-3103
pcnordstromnas jpolawyers.com
soxley@jpolawyers.com
Attomeys for Appellant Safeco Insurance
Company of America
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Attomey for Defendants/Appellees
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Robert A. Pitcaim, Esq.
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255 East Fifth Street, Ste. 2400
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120 E. Fourth St., Ste. 420
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Attorney for Defendants Lance
and Diane White

Michael D. Eagen, Esq.
DINSMORE & SHOHL, LLP
1900 Chemed Center
255 E. Fifth Street
Cincinnati, OH 45202
Attorney for Defendants Lance
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NOTICE OF APPEAL OF APPELLANT SAFECO
INSURANCE COMPANY OF AMERICA

Now comes Appellant Safeco Insurance Company of America and hereby gives notice of

its appeal to the Supreme Court of Ohio from the attached Opinion and Judgment Entry of the

Hamilton County Court of Appeals, First Appellate District, entered in Court of Appeals Case

No. C-070074 on December 28, 2007. This case is one of public or great general interest and

involves a substantial constitutional question. Safeco is simultaneously filing a Memorandum in

Support of Jurisdiction.

Respectfully submitted,

P. Christian Nordstrom (0065439)
Scott G. Oxley (0039285)
JENKS, PYPER & OXLEY CO., L.P.A.
901 Courthouse Plaza SW
10 N. Ludlow St.
Dayton, OH 45402
Telephone: (937) 223-3001
Facsimile: (937) 223-3103
pcnordstrom o,jpolawyers.com
soxleyna jpolawyers.com
Attorneys for Plaintiff-Appellant Safeco Ins. Co. of
America
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STEVE HILMER, et al.,

Plaintiffs,

vs.

LANCE WHITE, et al,,

Defendants.

APPEAL NO. C-o70074

TRIAL NO. A-o4o3452

SAFECO INSURANCE COMPANY OF : TRIAL NO. A-o4o8943
AMERICA,

Plaintiff-Appellant, JUDGMENT RNTRI'.

vs.

FEDERAL INSURANCE COMPANY

and

PACIFIC INDEMNITY COMPANY,

Defendants-Appellees,

and

BENJAMIN WHITE, et al.,

Defendants.

i

ENTE^ED
DEC 2` 8 2007

D76473947

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed and conflict certified for the

reasons set forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal,

allows no penalty and orders that costs are taxed under App. R. 24.

The court further orders that 1) a copy of this Judgment with a copy of the

Decision attached constitutes the mandate, and 2) the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerk:

Enter upon the Journa fh}je CoV on December 28, 2007 per Order of the Court.

By:
" ' 11 PreA
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STEVE HILMER, et al., . APPEAL NO. C-070074

Plaintiffs, TRIAL NO. A-o4o3452

vs.

LANCE WI-IITE, et al.,

Defendants.

SAFECO INSURANCE COMPANY OF : TRIAL NO. A-o4o8943
AMERICA,

Plaintiff-Appellant, 0 P I NI O N.

vs.

FEDERAL INSURANCE COMPANY

and

PACIFIC INDEMNITY COMPANY,

Defendants-Appellees,

and

BENJAMIN WHITE, et al.,

Defendants.

PRESENTED TO THE CLERK
OF COURTS FOR FILING

DEC 2 8 2007

COURT OF APPEALS

Civil Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed From Is: Affirmed and Conflict Certified

Date of Judgment Entry on Appeal; December 28, 2007

Jenks Pyper & Oxley Co., L.P.A., P. Christian Nortstrom, and Scott G. Oxley, for
Appeljant,

Gallagher Sharp, Jay Clinton Rice, and Richard C. O. Rezie, for Appellees.

Please note: We have removed this case from the accelerated calendar.
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DINKELACKER, Judge.

{¶1} In this case, we are asked to determine whether a homeowners'

insurance policy and an umbrella policy obligated the issuing insurance company to

defend and indemnify when its insureds were sued for negligence relating to the

intentional and criminal conduct of their child, also an. insured. While the issue is

close, we hold that coverage was afforded under the policies.

Felonious Assault and Attempted Murder
Result in Litigation

{¶2} Benjamin White, who was then 17 years old, attempted to kill Casey

Hilmer. He grabbed the lg-year-old while she was jogging, dragged her into the

woods, and stabbed her repeatedly in the side and neck. After this attack, White

pleaded guilty to attempted murder and-felonious assault, and was sentenced to ten

years in prison.

{13} Casey Hilmer and her parents sued Benjamin White and his parents,

Lance and Diane White. In that lawsuit, the Hilmers claimed that Lance and Diane

White had been negligent for failing to properly supervise their son and for entrusting

him with a dangerous instrument. That case proceeded to a jury trial. According to a

jury interrogatory, Lance and Diane White had been negligent and their negligence had

proximately caused injury to the Hilmers, though the manner of the negligence was not

specified. The jury awarded $6.5 million in compensatory damages and determined that

Lance and Diane White were responsible for 70% of that amount.

{14} At the time of the attack, the Whites had two homeowners' insurance

policies and two umbrella policies. One of the homeowners' policies was issued by

defendant-appellee Federal Insurance Company. One of the umbrella policies was
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issued by defendant-appellee Pacific Indemnity Company. Both Federal and Pacific

were members of the Chubb Group of Insurance Companies (collectively "Chubb").

The remaining policies were issued by plaintiff-appellant, Safeco Insurance Company

of America.

{15} Shortly after the Hilmers' lawsuit was filed, Safeco filed a declaratory-

judgment action claiming that it owed neither a duty to defend fior a duty to

indemnify the Whites. In that suit, Safeco also asked the trial court to determine the

priority of coverage between the two policies that it had issued and the two issued by

Chubb. During this litigation, Chubb withdrew its opposition to coverage for "the

negligence claims and the jury verdict against Lance and Diane White."

{16} Safeco filed a motion for summary judgment, as did Lance and Diane

White. While the motions were pending, the declaratory-judgment action was

consolidated with the underlying suit filed by the Hilmers. The trial court considered

the arguments and found that the intentiorial-tort exclusions in the Safeco policies

were rendered ambiguous by the "Severability of Insurance" language found in each

policy. The trial court then concluded that Safeco owed coverage on a pro-rata basis

with the Chubb policies and set forth the amounts owed under each policy. The trial

court granted the motion of Lance and Diane White for summary judgment and

denied Safeco's motion. Chubb settled wittr Lance and Diane White and took their

place in the litigation with Safeco.

The Trial Court's Judgment Was Sufficient

{¶71 As an initial matter, Safeco argues that the decisions made by the trial

court were insufficient to resolve all the matters presented to it by the declaratory-

judgment action. We disagree. The trial court was asked to determine if coverage

3
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was owed to the Whites and the priority of coverage between the Safeco and the

Chubb policies. The trial court addressed those issues, declared the rights of the

parties, and set forth the amounts owed under each insurance policy. Since the trial

court decided all the issues before it, we overrnle Safeco's first assignment of error.

The Issue of Coverage

{18} In its second assignment of error, Safeco argues that the trial court

improperly determined that it owed coverage to Lance and Diane White., To address

this issue, we begin by analyzing whether such coverage was precluded as a matter of

public policy in Ohio. We conclude that it was not.

Ohio Public Policy- Doe and Automobile Club Ins. Co.

[19} Both Safeco and Chubb refer to the Ohio Supreme Court's decision in

Doe v. Schaffer.2 In Doe, the court held that "Ohio public policy permits a party to

obtain liability insurance coverage for negligence related to sexual molestation when

that party had not committed the act of sexual molestation."3 While some courts

have limited the application of this holding to cases that actually involve sexual

molestation,4 we conclude that such a distinction is unjustified.

{1[I0} One month after the Doe decision was released, the Ohio Supreme Court

released the decision in Automobile Club Ins. Co. v. Mills.5 Neither party has referred to

Automobile Club in their briefs. In that case, the insured mother sought coverage for a

1 The trial court concluded that issues of fact remained regarding coverage for Benjamin White.
While this decision is curious, since he pleaded guilty to attempted murder and felonious assault
and since Benjamin Wiiite conceded in his answer that he was not seeking coverage under the
Safeco policies, that aspect of the trial court's decision has not been appealed and is not before us.
29o Ohio St.3d 388, 2ooo-Ohio-i86, 7g8 N.E.2d 1243•
a Id. at syllabus..
4 See, e.g., Torres v. GenGy, 5th Dist. No. o6 COA 038, 2007-Ohio-4781, '¶61 ("We find the
decision of the Supreme Court in Doe v. Shaffer ** " to be inapplicable to the fresent case in that
such case was limited to cases involving incidents of sexual molestation and insurance coverage
for a non-molester's negligence."),
s 9o Ohio St.3d 594, 2oor-Ohio-2r, 94o N.E.2d 284.
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claim of negligent supervision and failure to warn after her son had killed his fiance.6

The son and his fiance both lived in the mother's residence, and the son was an insured

under the mother's homeowners' policy.7 The mother sought a defense and

indemnification from the insurance company that had issued the homeowners' policy.g

The court of appeals held that the mother's negligent conduct did not fall within the

definition of an "occurrence" under the policy.9 The court concluded that "the

'occurrence' here is Donald's act of murder," and that Ohio public policy prohibited the

issuance of insurance to provide liability coverage to indemnify for damages flowing

from intentional conduct or liability coverage resulting therefrom.10

{¶11j In a one-sentence decision, the Ohio Supreme Court reversed that

decision on the authority of Doe.'' Reading this sentence in the context of the

appellate decision that preceded it, we cannot conclude that the Doe public-policy

holding is limited to cases involving sexual molestation. We hold that Ohio public

policy permits a party to obtain liability insurance coverage for negligence related to

intentional conduct when that party does not commit the intentional act.

{¶12} But holding that such coverage is permitted by public policy is not the

same as holding that coverage is available under the policies in this case. We agree

with Safeco that Doe (and Automobile Club) leave room for such coverage to be

excluded by the express terms of the policies.12 The question becomes whether the

policies issued by Safeco did so.

6 Automobile Club Ins. Co. u. Mills (July io, 2000), r2th Dist. Nos. CA-99-o7-o64 and CA-99-o7-
070.
7Id.
e Id.
9 Id.

Id.
Automobile Ck.tb Ins, Co. v. Mills, go Ohio St.3d 574, 2oox-Ohio-21, 74o N.E.2d 284.

12 See, e.g., Lehrner v. Safeco Insurance/American States Ins. Co., 171 Ohio App.gd 570, 2007-
Ohio-795, 872 N.E.2d 295, ¶46 ("Shaffer addressed public policy, not policy language. The fact

5
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The Policy Language

{¶13} The Safeco homeowners' policy named Lance and Diane White as

insureds. The term "insured" also induded relatives if they were residents of the

household. The policy provided liability coverage for a claim or suit against "an

insured for damages because of bodily injury or property damage caused by an

occurrence to which this coverage applies ***." An "occurrence" was defined as "an

accident * * * which results in bodily injury ***." The policy excluded coverage for

bodily injury "which is expected or intended by an insured or which is the reasonably

foreseeable result of an act or omission intended by an insured ***." Additionally,

bodily injury "arising out of an illegal act committed by or at the direction of an

insured" was also excluded.

{¶14} The Safeco umbrella policy named Lance White as an insured. The

term "insured" also included any member of the named insured's household. The

policy similarly provided liability coverage for an "occurrence." "Occurrence" was

similarly defined-"an accident *** which results, during the coverage period, in

bodily injury ***:' The policy carried several exclusions, including "any injury

caused by a violation of penal law or ordinance committed by or with the knowledge

or consent of any insured." The policy also excluded from coverage "any act or

damage which is expected or intended by any insured, or which is the foreseeable

result of an act or omission intended by any insured ***."

{115} Both policies contained the following "Severability of Insurance"

condition: "This insurance applies separately to each insured. This condition shall

not increase our limit of liability for any one occurrence."

that public policy allows the purchase of insurance for negligence related to sexual molestation
says nothing about whether the Utica policy exclttsion applies in this case:').

6
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Occurrence Means Accident - But What
ts An Accident9

{¶16} Safeco first argues that the attack on Casey Hilmer was not an

"oceurrence" under its policies. An "occurrence" was defined in both policies as an

"accident." Safeco contends that the attack was not an accident.

{117} At least one appellate district has agreed with Safeco's position. In

Torres v. Gentry, the Fifth Appellate District held that "negligent supervision and

negligent etitrustment are not 'occurrences' separate and apart from the underlying

intentional tort but are derivative claims arising out of the intentional acts."I3

{118} But other districts have renounced this approach. In the most recent

decision on the topic, the Sixth Appellate District held that coverage was owed.14 In

that case, a wife was sued for negligence after her husband had molested a neighbor's

child. The wife sought coverage under the couple's homeowners' policy. The court

held that "a common meaning of 'accident' ('an unfortunate event resulting from

carelessness or ignorance') places the allegation of negligence within the policy

meaning of an 'occurrence.' "15 The Eleventh Appellate District has reached the

same conclusion.16

{¶19} We agree with the Sixth and Eleventh Appellate Districts. The

problem with the derivative analysis embraced by the Fifth Appellate District is that

it runs counter to the rationale of the Ohio Supreme Court in Doe. The Doe court

13 Torres u. Gentry, 5th Dist. Ne. o6 COA 038, 2007-Ohio-4781, ¶61, citing Of aus v. Guthrie
(2000), 140 Ohio App.3d 90, 746 N.E.2d 685, discretionary appeal not allowc2001), 91 Ohio
St.3d 1498, 744 N.E.2d 775.
14Allstate Ins. Co. v. Dolman, 6th Dist. No. L-o7-1113, 2007-Ohio-6361.
15Id, at 1I46, citing Owners Ins. Co: v. Reges (Sept. 30, 1999), 6th Dist. No. OT-99-o17 (internal
citations omitted).
16 See Havel v. Chapek, ilth Dist. No. 2004-G-26o9, 2oo6-Ohio-7014, ¶33, ("This court,
consistently witlt other cotirts, has defined 'accident' as 'an unusual, fortuitous, unexpected,
unforeseen or tinlooked for event, happening or occurrence.' "), citing Chepke v. Lutheran
Brotherhood (1995), 103 Ohio App.3d 508, gu, 66o N.E.2d 477, and Randolf u. Grange Mut.
Cas. Co. (1979), 57 Ohio St.2d 25, 29, 385 N.E.2d 1305 ("the word 'occurrence,' defined as an
'accident,' was intended to mean just that-an unexpected, unforeseeable event").
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stated that "the intentions of the molester are immaterial to determining whether the

allegedly negligent party has coverage. ***-[T]he critical issue is the nature of the

intent-inferred or otherwise-of the party seeldng coverage:'17 Therefore, we

conclude that when an insurance policy defines an "occurrence" as an "accident,"

that definition will include allegations of negligence even when the negligence relates

to the failure to prevent intentional conduct.

Severabitity-of-Insurance Clause Creates Ambiguity

{¶201 Having concluded that the negligence of Lance and Diane White

constituted an "occurrence" under the Safeco policies, we must now determine if

coverage was otherwise excluded by the terms of the policies. We conclude that it

was not.

{¶21 } Safeco's homeowners' policy excluded bodily injury "which is expected

or intended by an insured ***" and bodily injury "arising out of an illegal act

committed by or at the direction of an insured." The umbrella policy excluded "any

injury caused by a violation of penal law or ordinance committed by or with the

knowledge or consent of any insured" and "any act or damage which is expected or

intended by any insured, or which is the foreseeable result of an act or omission

intended by any insured ***:' Each policy also contained a condition that "[t]his

insurance applies separately to each insured." We agree with Chubb that, at the very

least, this language created an ambiguity when read in conjunction with the

foregoing exclusions.

17 Doe, 9o Ohio St.3d at 393, 394, 2ooo-Ohio-186, 738 N.E.2d 1243, citing Preferred Mut. Ins.
Co. V. Thompson, 23 Ohio St.3d 78, 81, 491 N.E.2d 688, and Transamerica Ins. Group u. Meere
(1984),143 Ariz. 351, 356, 694 P.2d 181.

8
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{122} In Wagner v. Midwestern Indemn. Co.,18 the court held that in

"determining whether the parties contemplated joint or several coverage, the terms

of the contract are to be considered, and where provisions of a contract of insurance

are reasonably susceptible of more than one interpretation, they will be construed

strictly against the insurer and liberally in favor of the insured."19

{123} In Havel v. Chapek, the Eleventh Appellate District held that coverage

was still afforded for the negligence of an insured-even when the injury was caused by

the intentional conduct of another insured. In that case, the parents were sued after

their son had Idlled his girlfriend. The parents sought coverage from their homeowners'

policy, which contained exclusions that were similar to those at issue in this case.20

{¶24} The Havel court concluded that applying the intentional-conduct

exclusions to a negligent insured "is contrary to the Ohio Supreme Court's holding

under Doe and is inconsistent with the Supreme Court's holding in Automobile Club

Ins. Co. v. Mills ***. Doe distinguished its analysis as to any intentional act of an

insured, but permitted appellants to obtain coverage for negligence related to the

sexual molestation when they did not commit the molestation. *** Each insured's

individual coverage under the Grange policy must be applied separately to each

insured. The physical abuse and bodily injury exclusion in question only applies to

an insured who actually commits an intentional act-in this case, Jeremy, who

committed murder. The exclusion does not apply to potentially innocent negligent

insureds, such as Jeremy's parents, who may have negligently contributed to the

injury through failure to warn or protect. Pursuant to the holdings in Doe and

Automobile Club, Jeremy's parents have coverage and Grange has an absolute duty

i8 83 Ohio St.3d 287, i998-Ohio-iri 699 N.E.2d ^oy.
9 Id. at 291 (internal quotations an^ citations omitted).

20 Havel at ¶35•

9
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to defend under the policy."21 The court rejected the position of the dissenting judge,

noting that the "dissent would deny coverage for the negligent acts of an innocent

insured, due to the intentional, criminal act of another insured. In effect, the dissent

would deny coverage for the very purpose for which insurance is purchased, i.e.,

negligence resulting in bodily injury."22

{¶25) We agree with this analysis. When confronted with an issue of

contractual interpretation, a court must give effect to the intent of the parties to the

agreement.23 The Doe court established that, in the context of negligence tied to

sexual molestation, "[w]hile it is indeed true that the average person would likely

find liability coverage for the intentional tort of sexual molestation loathsome, the

same rationale cannot extend to negligence. The average person would no doubt find

such coverage to be the purpose for which he obtained insurance."24

{¶26} When determining coverage, we examine the insurance contract as a

whole and presume that the intent of the parties is reflected in the language used in

the policy.25 When reading the severability condition in conjunction with the

exclusions in the Safeco policies, we hold that the exclusions are ambiguous.

Construing that ambiguity in favor of the insureds, in light of the policyholder

expectation recognized in Doe, we hold that the exclusions for intentional conduct do

not apply to insureds who have been merely negligent, when the policies contain

language indicating that coverage applies "separately to each insured."

21 Id. (citations omitted).
22 Id. at ¶37•
23 Westfield v. Galatis, ioo Ohio St. 3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, ¶u, citing
Hamitton Ins. Serv., Inc. v. Nationwide Ins. Cos., 86 Ohio St.3d 270, 273, i999-Ohio-162, 714
N.E.2d 898, citing Employers' Liab. Assur. Corp. v. Roehm (i919), 99 Ohio St. 343,124 N.E. 223,
syllabus.
24 Doe, 9o Ohio St.3d at 395, 2ooo-Ohio-i86, 738 N.E.2d 1243.
25 Westfield at ¶tt, citing Kelly u. Med. Life Ins, Co. (1987), 31 Ohio St.3d 130, 5o9 N.E.2d 411,
paragraph one of the syllabus.

10
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{¶27} We acknowledge the admonition of the Ohio Supreme Court in

Westfield v. Galatis that this "rule [of construction] will not be applied so as to

provide an unreasonable interpretation of the words of the policy."26 But we

conclude that our interpretation is reasonable in light of Doe. For these reasons, we

overrule Safeco's second assignment of error.

Conflicts Sua Sponte Recognized

{128} Having examined the decisions in our sister districts, we find that our

decision in this case is in conflict and, on our own motion, certify the conflicts to the

Ohio Supreme Court for its consideration.

{129} First, our holding that the negligence of the insureds constitutes an

"occurrence" conflicts with the holding in Torres v. Gentry from the Fifth Appellate

District, which has held that "negligent supervision and negligent entrustment are

not 'occurrences' separate and apart from the underlying intentional tort but are

derivative claims arising out of the intentional acts."27 We therefore certify the

following question for review: "When an insurance policy defines an 'occurrence' as

an 'accident' that results in bodily injury, does an `occurrence' include injuries that

result from an intentional act when the insureds seeking coverage are claimed to

have been negligent in relation to that intentional act?"

{¶30} We also conclude that our holding regarding the effect of the

"Severability of Insurance" language conflicts with the holding in United Ohio Ins.

Co. v. Metzger,z8 which held that the existence of a severability provision did not

26 Westfield at ¶14, citing Morfoot v. Stake (1963), 174 Ohio St. 5o6, 19o N.E.2d 573, paragraph
one of the syllabus.
27 Torres v. Gentry, 5th Dist. No. o6 COA 038, 2007-Ohio-4781, 161, citing Of aus v. Guthrie
(2000), 140 Ohio App.3d 90, 746 N.E.2d 685, discretionary appeal not allowe (2001), 91 Ohio
St.3d 1478, 744 N.E.2d 775.
28 (Feb. 8, 1999), 3rd Dist. No. 12-98-1; see, also, Lehrner v. Safeco Insurance/American States
Ins, Co., 171 Ohio App. 3d 570, 2007-Ohio-795, 872 N.E.2d 295, ¶53 ("The separation-of-insureds

I1
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change the analysis or create an ambiguity with respect to enforcement of

exclusionary language referring to "an insured."29 We therefore certify the following

question for review: "When an insurance policy excludes an injury'which is expected

or intended by [an or any] insured ***'; injuries `arising out of an illegal act

committed by or at the direction of an insured'; or 'any injury caused by a violation

of penal law or ordinance committed by or. with the knowledge or consent of any

insured," do the exclusions become ambiguous when read in conjunction with a

'Severability of Insurance' condition, in light of the announced expectation by

policyholders that their negligence will be covered?"

Conclusion

{131} For the reasons given above, the judgment of the trial court is affirmed.

Judgment affirmed.

HENDON, J., concurs.

PAnv'rER, P.J., concurs separately.

PAiNTF.R, P.J., concurring separately.

{132} I concur with every word of Judge Dinkelacker's excellent analysis.

When different appellate districts can come to different conclusions about the

meaning of language, then that fact alone is good enough evidence that the language

is ambiguous. If lawyers and judges must puzzle over meaning, then of course the

meaning is unclear.

Please Note:

The court has recorded its own entty on the date of the release of this opinion.

clause makes the coverage actually provided by the policy applicable to all insureds equally. It
does not purport to create coverage where a policy exclusion applies.").
=9 Id.
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Accoi-dingly, the Court finds that a conflict exists between this Court's December 28,

2007 judgment and Torres v. Gentrv (Ohio App. 5 Dist.), 2007-Ohio-4781 on the following

issue:

When an insutance policy defines an 'occurrence' as an `accident'
that resultsiin bodily injury, does an `occurrence' include injuries
that result from an intentional act when the insured seeking
coverage are claimed to have been negligent in relation to that
intentional act?

The Court also finds that a conflict exists between this Court's December 28, 2007

judgment an•3 United Ohio Ins. Co. v. Metzg (Feb. 8, 1999), Putnam App. No. 12r98-1, 1999

Ohio App. L.E7GS 920 on the following issue:

When an i»eu.Y,nce policy excludes an injuty'which is expected or
intendedby [an oi any] insured.* **; injuries 'arising out of an
illegal act committed by or at the direction of an insuwred'; or 'any
injury causedby a violation of penal law or ordinance committed
by or with the lm.owledge or consent of any insured,' do the
exclusions become ambiguous when read in eonjunction with a
`Severability of Jnsurance' condition, in light of the announced
expectation by policyholders that their negligence will be covered?

IT IS SO ORDEIt$D.

DATE: fEB 13 20t8 11L-^
Presid ng Judge

The Clerk is,. instrncted to serve this Order on all parties to App. No. C070074.
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DINKEI.ACKER, Judge.

{¶1} In this case, we are asked to determine whether a homeowners'

insurance policy and an umbrella policy obligated the issuing insura.nce company to

defend and indemnify when its insureds were sued for negligence relating to the

intentional and criminal conduct of their child, also an insured. While the issue is

dose, we hold that coverage was afforded-under the policies.

Felonious Assault and Attempted Murder
Result in Lifigation

{¶2} Benjamin White, who was then 17 years old, attempted to kill Casey

Hilmer. He grabbed the 13-year-old while she was jogging, dragged her into the

woods, and stabbed her repeatedly in the side and neck. After this attack, White

pleaded guilty to attempted murder and felonious assault, and was sentenced to ten

years in prison..

{13} Casey Hilmer and her parents sued Benjamin White and his parents,

Lance and Diane White. In that lawsuit, the Hilmers claimed that Lance and Diane

White had been negligent for failing to properly supervise their son and for entrusting

him with a dangerous instrument. That case proceeded to a jury trial. According to a

jury interrogatory, Lance and Diane White had been negligent and their negligence had

proximately caused injury to the Hilmers, though the manner of the negligence was not

specified. The jury awarded $6.5 million in compensatory damages and determined that

Lance and Diane White were responsible for 70% of that amount.

{¶4} At the time of the attack, the Whites had two homeowners' insurance

policies and two umbrella policies. One of the homeowners' policies was issued by

defendant-appellee Federal Insurance Company. One of the umbrella policies was

2
APPENDIX 27



_-:IIOFIRST DISTRICT-COIJRT OF-Ai ^ALS

issued by defendant-appellee Pacific Indemnity Company. Both Federal and Pacific

were members of the Chubb Group of Insurance Companies (collectively "Chubb").

The remaining policies were issued by plaintiff-appellant, Safeco Insurance Company

of America.

{¶5} Shortly after the Hilmers' lawsuit was filed, Safeco filed a declaratory-

judgment action claiming that it owed neither a duty to defend nor a duty to

indemnify the Whites. In that suit, Safeco also asked the trial court to determine the

priority of coverage between the two policies that it had issued and the two issued by

Chubb. During this litigation, Chubb withdrew its opposition to coverage for "the

negligence claims and the jury verdict against Lance and Diane White."

{¶6} Safeco filed a motion for summary judgment, as did Lance and Diane

White. 4Vhile the motions were pending, the declaratory-judgment action was

consolidated with the underlying suit filed by the Hilmers. The trial court considered

the arguments and found that the intentiorial-tort exclusions in the Safeco policies

were rendered ambiguous by the "Severability of Insurance" language found in each

policy. The trial court then concluded that Safeco owed coverage on a pro-rata basis

with the Chubb policies and set forth the ainounts owed under each policy. The trial

court granted the motion of Lance and Diane White for summary judgment and

denied Safeco's motion. Chubb settled with Lance and Diane White and took their

place in the litigation with Safeco.

The Trial Court's Judgment Was Sufficient

{¶7} As an initial matter, Safeco argues that the decisions made by the trial

court were insufficient to resolve all the matters presented to it by the declaratory-

judgment action. We disagree. The trial court was asked to determine if coverage

3
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was owed to the Whites and the priority of coverage between the Safeco and the

Chubb policies. The trial court addressed tho.se issues, declared the rights of the

parties, and set forth the amounts owed under each insurance policy. Since the trial

court decided all the issues before it, we overrule Safeco's first assignment of error.

The Issue of Coverage

{¶8} In its second assignment of error, Safeco argues that the trial court

improperly determined that it owed coverage to Lance and Diane White 1 To address

this issue, we begin by analyzing whether such coverage was precluded as a matter of

public policy in Ohio. We conclude that it was not.

Ohio Public Policy- Doe and Automobile Club Ins. Co.

{19} Both Safeco and Chubb refer to the Ohio Supreme Court's decision in

Doe u. Schaffer.2 In Doe, the court held that "Ohio public policy permits a party to

obtain liability insurance coverage for negligence related to sexual molestation when

that party had not committed the act of sexual molestation."3 While some courts

have limited the application of this holding to cases that actually involve sexual

molestation,4 we conclude that such a distinction is unjustified.

{¶10} One month after the Doe decision was released, the Ohio Supreme Court

released the decision in Automobile Club Ins. Co. v. Mills.5 Neither party has referred to

Automobile Club in their briefs. In that case, the insured mother sought coveeage for a

1 The trial court concluded that issues of fact remained regarding coverage for Benjamin White.
While this decision is curious, since he pleaded guilty to attempted murder and felonious assault
and since Benjamin White conceded in his answer that he was not seeking coverage under the
Safeco policies, that aspect of the trial court's decision has not been appealed and is not before us.
2 go Ohio St.3d 388, 2ooo-Ohio-t86, 738 N.E.2d 1243•
3 Id. at syllabns.
4 See, e.g., Torres v. Gentry, 5th Dist. No. o6 COA 038, 2007-Ohio-4781, 16i ("We find the
decision of the Sqreme Court in Doe v. Shaffer * * * to be inapplicable to the present case in that
such case was limited to cases involving incidents of sexual molestation and insurance coverage
for a non-molester's negligence.").
5 90 Ohio St.3d 574, 2oo1-Ohio-2i, 74o N.E.2d 284.

4
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claim of negligent supervision and failure to warn after her son had killed his fiance.6

The son and his fiance both lived in the mothet's residence, and the son was an insured

under the mother's homeowners' policy.7 The mother sought a defense and

indemnification from the insurance company that had issued the homeowners' policy.8

The court of appeals held that the mother's negligent canduct did not fall within the

definition of an "occurrence" under the policy..9 The court concluded that "the

occurrence' here is Donald's act of murder," and that Ohio public policy prohibited the

issuance of insurance to provide liability coverage to indemnify for damages flowing

from intentional conduct or liability coverage resulting therefrom.10

{¶11} In a one-sentence decision, the Ohio Supreme Court reversed that

decision on the authority of Doe." Reading this sentence in the context of the

appellate decision that preceded it, we cannot conclude that the Doe public-policy

holding is limited to cases involving sexual molestation. We hold that Ohio public

policy permits a party to obtain liability insurance coverage for negligence related to

intentional conduct when that party does not commit the intentional act.

{112} But holding that such coverage is permitted by public policy is not the

same as holding that coverage is available under the policies in this case. We agree

with Safeco that Doe (and Automobile Club) leave room for such coverage to be

excluded by the express terms of the policies.12 The question becomes whether the

policies issued by Safeco did so.

6Automobile Club Ins. Co. V. Mills (July io, 2000), i2th Dist. Nos. CA-99-07-064 and CA-99-oy-
070.
7 Id.
a Id.
91d.
- Id.
11 Automo6ile Club Ins. Co. u. Mills, 9o Ohio St.3d 574, 2ooi-Ohio-zi, 740 N.E.2d 284.
12 See, e.g., Lehrner u. Safeco Insurance/American States Ins. Co., 171 Ohio App.3d 570, 2007-
Ohio-795, 872 N.E.2d 295, 946 ("Shaffer addressed public policy, not policy language. The fact
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The Policy Language

{¶13} The Safeco homeowners' policy named Lance and Diane White as

insureds. The term "insured" also included relatives if they were residents of the

household. The policy provided liability coverage for a claim or suit against "an

insured for damages because of bodily injury or property damage caused by an

occurrence to whieh this coverage applies ***." An "occurrence" was defined as "an

accident *** which results in bodily injury ***." The policy excluded coverage for

bodily injury "which is expected or intended by an insured or which is the reasonably

foreseeable result of an act or omission intended by an insured ***." Additionally,

bodily injury "arising out of an illegal act committed by or at the direction of an

insured" was also excluded.

{¶14} The Safeco umbrella policy named Lance White as an insured. The

term "insured" also included any member of the named insured's household. The

policy similarly provided liability coverage for an "occurrence:" "Occurrence" was

similarly defined-"an accident * * * which results, during the coverage period, in

bodily injury ***." The policy carried several exclusions, including "any injury

caused by a violation of penal law or ordinance committed by or with the knowledge

or consent of any insured." The policy also excluded from coverage "any act or

damage which is expected or intended by any insured, or which is the foreseeable

result of an act or omission intended by any insured ***:"

{¶15} Both policies contained the following "Severability of Insurance"

condition: "This insurance applies separately to each insured. This condition shall

not increase our limit of liability for any one occurrence."

that public policy allows the purchase of insurance for neglipnce related to sexual molestation
says nothing about whether the Utica policy exclusion applies in this case.").

6
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Occurrence Means Accident - But What
Is An Accident?

{¶16} Safeco first argues that the attack on Casey Hilmer was not an

"occurrence" under its policies. An "occurrence" was defined in both policies as an

"accident." Safeco contends that the attack was not an accident.

{1117} At least one appellate district has agreed with Safeco's position. In

Torres v. Gentry, the Fifth Appellate District held that "negligent supervision and

negligent etitrustment are not 'occurrences' separate and apart from the underlying

intentional tort but are derivative claims arising out of the intentional acts:'13

{¶18} But other districts have renounGed this approach. In the most recent

decision on the topic, the Sixth Appellate District held that coverage was owed.14 In

that case, a wife was sued for negligence after her husband had molested a neighbor's

child. The wife sought coverage under the couple's homeowners' policy.. The court

held that "a common meaning of 'accident'. ('an unfortunate event resulting from

carelessness or ignorance') places the allegation of negligence within the policy

meaning of an `occurrence: "15 The Eleventh Appellate District has reached the

same conclusion 16 -

{¶19} We agree with the Sixth and Eleventh Appellate Districts. The

problem with the derivative analysis embraced by the Fifth Appellate District is that

it runs counter to the rationale of the Ohio Supreme Court in Doe. The Doe court

13 Torres v. Gentry, 5th Dist. No. o6 COA 038, 2007-Ohio-4781, 161, citing O ffhaus v. Guthrie
(2000), 140 Ohio App.3d 90, 746 N.E.2d 685, discretionary appeal not allowed (20oi), 91 Ohio
St.3d 1478, 744 N.E.2d 775.
14Allstatelns. Co. v. Dolrnan, 6th Dist. No. L-o7-ui3, 2007-Ohio-636i.
s Id. at ¶46, citing Owners Ins. Co: v. Reges (Sept. 30, i999), 6th Dist. No. OT-99-o17 (internal
citations omitted).
16 See Ilauel v. Chapek, iith Dist. No. 2004-G-2609, 2oo6-Ohio-7014, ¶33, ("This court,
consistently with other courts, has defined 'accident' as 'an unusual, fortuitous, unexpected,
unforeseen or unlooked for event, happening or occurrence.' "), citing Chepke v. Lutheran
Brotherhood (1995), 103 Ohio App.3d 508, 511, 66o N.E.2d 477, and Randolf v. Grange Mut.
Cas. Co. (1979), 57 Ohio St.2d 25, 29, 385 N.E.2d 1305 ("the word 'occurrence,' defined as an
'accident,' was intended to mean just that-an unexpected, unforeseeable event").
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stated that "the intentions of the molester are immaterial to determining whether the

allegedly negligent party has coverage. ***[T]he critical issue is the nature of the

intent-inferred or otherwise-of the party seeking coverage."17 Therefore, we

conclude that when an insurance policy defines an "occurrence" as an "accident,"

that definition will include allegations of negligence even when the negligence relates

to the failure to prevent intentional conduct. •

Severability-of-Insurance Clause Creates Ambiguity

{120} Having concluded that the negligence of Lance and Diane White

constituted an "occurrence" under the Safeco policies, we must now determine if

coverage was otherwise excluded by the terms of the policies. We conclude that it

was not.

{¶21) Safec.o's homeowners' policy excluded bodily injury "which is expected

or intended by an insured ***" and bodily injury "arising out of an illegal act

committed by or at the direction of an insured." The umbrella policy excluded "any

injury caused by a violation of penal law or ordinance committed by or with the

knowledge or consent of any insured" and "any act or damage which-is expected or

intended by any insured, or which is the foreseeable result of an act or omission

intended by any insured ***." Each policy also contained a condition that "[t]his

insurance applies separately to each insured." We agree with Chubb that, at the very

least, this language created an ambiguity when read in conjunction with the

foregoing exclusions.

17 Doe, 90 Ohio St.3d at 393, 394, 20oo-Ohio-186, 738 N.E.2d 1243, citing Preferred Mut. Ins.
Co. v. Thompson, 23 Ohio St.3d 78, 8i, 491 N.E.2d 688, and Tkansomerica Ins. Group v. Meere
(i984), 143 Ariz. 351, 356, 694 P.2d i8i.

8
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{¶22} In Wagner v. Midwestern Indemn. Co.,18 the court held that in

"determining whether the parties contemplated joint or several coverage, the terms

of the contract are to be considered, and where provisions of a contract of insurance

are reasonably susceptible of more than one interpretation, they will be construed

strictly against the insurer and liberally in favor of the insured."19

{123} In Havet v. Chapek, the Pleventh Appellate District held that coverage

was still afforded for the negligence of an insured-even when the injury was caused by

the intentional conduct of another insured. In that case, the parents were sued after

their son had ldlled his girlfriend. The parents sought coverage from their homeowners'

policy, which contained exclusions that were similar to those at issue in this case.20

{¶24} The Havet court concluded that applying the intentional-conduct

exclusions to a negligent insured "ig contrary to the Ohio Supreme Court's holding

under Doe and is inconsistent with the Supreme Court's holding in Automobile Club

Ins. Co. v. Mills ***. Doe distinguished its analysis as to any intentional act of an

insured, but permitted appellants to obtain coverage for negligence related to the

sexual molestation when they did not commit the molestation. *** Each insured's .

individual coverage under the Grange policy must be applied separately to each

insured. The physical abuse and bodily injury exclusion in question only applies to

an insured who actually commits an intentional act-in this case, Jeremy, who

committed murder. The exclusion does not apply to potentially innocent negligent

insureds, such as Jeremy's parents, who may have negligently contributed to the

injury through failure to warn or protect. Pursuant to the holdings in Doe and

Automobile Club, Jeremy's parents have coverage and Grange has an absolute duty

i8 8g Ohio St.3d 287> 1 998-Ohio-irr, 699 N.E.2d go7.
9Id. at 291 (internal quotations and citations omitted).
20 Hauel at ¶35•

9
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to defend under the policy."21 The court rejected the position of the dissenting judge,

noting that the "dissent would deny coverage for the negligent acts of an innocent

insured, due to the intentional, criminal act of another insured. In effect, the dissent

would deny coverage for the very purpose for which insurance is purchased, i.e.,

negligence resulting in bodily injury."22

{125} We agree with this analysis. When confronted with an issue of

contractual interpretation, a court must give effect to the intent of the parties to the

agreement.23 The Doe court established that, in the context of negligence tied to

sexual molestation, "[w]hile it is indeed true that the average person would likely

find liability coverage for the intentional tort of sexual molestation loathsome, the

same rationale cannot extend to negligence. The average person would no doubt find

such coverage to be the purpose for which he obtained insurance."24

{¶26} When determining coverage, we examine the insurance contract as a

whole and presume that the intent of the parties is reflected in the language used in

the policy.25 When reading the severability condition in conjunction with the

exclusions in the Safeco policies, we hold that the exclusions are ambiguous.

Construing that ambiguity in favor of the insureds, in light of the policyholder

expectation recognized in Doe, we hold that the exclusions for intentional conduct do

not apply to insureds who have been merely negligent, when the policies contain

language indicating that coverage applies "separately to each insured."

21 Id. (citations omitted).
22Id. at ¶37•
23 Westfield v. Galatis, ioo Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, ¶n, citing
Hamilton Ins. Serv., Inc. v. Nationwide Ins. Cos., 86 Ohio St.3d 270, 273, 1999-Ohio-162, 714
N.E.2d 898, citing Employers'Liab. Assur. Corp. v. Roehm (1919), 99 Ohio St. 343, 124 N.E. 223,
syllabus.
Q4 Doe, 9o Ohio St.3d at 395, 2ooo-Ohio-186, 738 N.E.2d 1243.
25 Westfield at 111, citing Kelly v. Med. Life Ins. Co. (1987), 31 Ohio St.3d 130, 5og N.E.2d 411,
paragraph one of the syllabus.
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{9(27) We acknowledge the admonition of the Ohio Supreme Court in

Westfield v. Galatis that this "rule [of construction] will not be applied so as to

provide an unreasonable interpretation of the words of the policy."26 But we

conclude that our interpretation is reasonable in light of Doe. For these reasons, we

overrule Safeco's second assignment of error.

Conflicts Sua Sponte Recognized

{128} Having examined the decisions in our sister districts, we find that our

decision in this case is in conflict and, on our own motion, certify the conflicts to the

Ohio Supreme Court for its consideration.

(¶29} First, our holding that the negligence of the insureds constitutes an

"occurrence" conflicts with the holding in Torres v. Gentry from the Fifth Appellate

District, which has held that "negligent supervision and negligent entrustment are

not `occurrences' separate and apart from the underlying intentional tort but are

derivative claims arising out of the intentional acts."27 We therefore certify the

following question for review: "When an insttrance policy defines an `occurrence' as

an `accident' that results in bodily injury, does an `occurrence' include injuries that

result from an intentional act when the insureds seeldng coverage are claimed to

have been negligent in relation to that intentional act?"

{¶30} We also conclude that our holding regarding the effect of the

"Severability of Insurance" language conflicts with the holding in United Ohio Ins.

Co. v. Metzger,'s which held that the existence of a severability provision did not

26 Westfield at ¶14, citing Morfoot v. Stake (1963), 174 Ohio St. 5o6, t9o N.E.2d 573, paragraph
one of the syllabus.
27 Torres v. Gentry, 5th Dist. No. o6 COA 038, 2oo7-Ohio-4781, ¶61, citing Offhaus v. Guthrie
(2000),140 Ohio App.3d 90, 746 N.E.2d 685, discretionary appeal not allowed (20ot), 9r Ohio
St.3d 1478, 744 N•Esd 775.
2B (Feb. 8, i999), 3rd Dist. No. 12-98-1; see, also, Lehrner u. Safeco Insurance/American States
Ins. Co., 172 Ohio App. 3d 570, 2oo7-Ohio-795, 872 N.E.2d 295, 1153 ("The separation-of-insureds
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change the analysis or create an ambiguity with respect to enforcement of

exclusionary language referring to "an insured."29 We therefore certify the following

question for review: "When an insurance policy excludes an injury 'which is expected

or intended by [an or any] insured ***'; injuries 'arising out of an illegal act

committed by or at the direction of an insured'; or 'any injury caused by a violation

of penal law or ordinance committed by or with the knowledge or consent of any

insured," do the exclusions become ambiguous when read in conjunction with a

'Severability of Insurance' condition, in light of the announced expectation by

policyholders that their negligence will be covered?"

Conclusion

{131} For the reasons given above, the judgment of the trial court is'af8rmed.

Judgment affirmed.

T-IE1NDOx, J., concurs.
PAiNrER, P.J., concurs separately.

PAINPER, P.J., concurring separately.

{¶32} I concur with every word of Judge Dinkelacker's excellent analysis.

When different appellate districts can come to different conclusions about the

meaning of language, then that fact alone is good enough evidence that the language

is ambiguous. If lawyers and judges must puzzle over meaning, then of course the

meaning is unclear.

Please Note:

The court has recorded its own entry on the date of the release of this opinion.

clause makes the coverage actually provided by the policy applicable to all insureds equally. It
does not pnrport to create coverage where a policy exclusion applies.").
29 Id.
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STEVE HILMER, et al.,

Plaintiffs,

vs.

LANCE WHITE, et al.,

Defendants.

APPEAL NO. C-o7o094

TRIAL NO. A-o4o3452

SAFECO INSURANCE COMPANY OF : TRIAL NO. A-o4o8943
AMERICA,

Plaintiff-Appellant,

vs.

FEDERAL INSURANCE COMPANY

and

PACIFIC INDEMNITY COMPANY,

Defendants-Appellees,

and

BENJAMIN WHITE, et al.,

Defendants.

ENT EftED
DEC i.8 2007

D76473947

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed and conflict certified for the

reasons set forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal,

allows no penalty and orders that costs are taxed under App. R. 24.

The court further orders that i) a copy of this Judgment with a copy of the

Decision attached constitutes the mandate, and 2) the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerlc:

F.ntar nnnn the.Innrna

By:

e Coufj on December 28, 2007 per Order of the Conrt.

rreSitltng -juuge

JUDGMENT ENTRY.

APPENDIX 38



Page I

3 of 3 DOCUMENTS

Caution
As of: Jan 31, 2008

UNITED OHIO INSURANCE COMPANY PLAINTIFF-APPELLEE v. JOHN &
KAREN METZGER, ET AL., DEFENDANTS-THIRD PARTY

PLAINTIFFS-APPELLANTS AND APPELLEES; UNIVERSAL
UNDERWRITERS INSURANCE COMPANY, THIRD PARTY

DEFENDANT-APPELLANT

CASE NO. 12-98-1

COURT OF APPEALS OF OHIO, THIRD APPELLATE DISTRICT, PUTNAM

COUNTY

1999 Ohio App. LEXIS 920

February 8, 1999, Date of Judgment Entry

PRIOR HISTORY: [*1] CHARACTER OF

PROCEEDINGS: Civil appeal from Common Pleas
Court.

DISPOSITION: JUDGMENT: Judgment affirmed.

COUNSEL: MR. PAUL H. CUNNINGHAM, Attorney
at Law, Ottawa, Ohio, For John & Karen Metzger,
Defendants-Third Party Plaintiffs-Appellants.

MR. THOMAS W. GALLAGIIER, Attomey at Law,
Toledo, Ohio, For Edwin & Marilyn Holdgreve,
Defendants-Third Party Plaintiffs-Appellants.

MR. DAVID N. RUPP, Attomey at Law, Archbold,

Ohio, For United Ohio Insurance Company,

Plaintiff-Appellee.

MR. WILLIAM F. SCULLY, JR., Attomey at Law,
Cleveland, Ohio, For Universal Underwriters Insttrance
Co., Third Party Defendant-Appellant.

JUDGES: BRYANT, J. SHAW, P.J., and EVANS, J.,

concur.
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OPINION

OPINION

BRYANT, J. On June 20, 1994, a gas tank owned
by an ontdoor eqttipment company and maintained on the
private residence of a company shareholder, exploded
during fueling. The fitel truck operator was seriously
injured as a result of this explosion. The company
shareholder was insured by a business policy and a home
owner's policy. Each policy was issued by a different
company. Both companies on appeal argue that neither
are liable for any loss associated with this incident. We
affinn the trial court's [*2] determination that the
business policy, but not the home owner's policy, covers

the loss here.

Defendants/Appellants, John and Karen Metzger (the
Metzgers) and Edwin and Marilyn Holdgreve (the
Holdgreves), appeal from a declaratory jttdgment entered
in Putnam Connty Court of Common Pleas, in favor of
PlaintifUAppellee, United Ohio Insnrance, Co. (United).

Also, Third-Party Defendant/Appellant Universal

Underwriters Insurance, Co. (Universal), appeals from a
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declaratory judgment entered in favor of the Third-Party
Plaintiffs/Appellees, the Metzgers and the Holdgreves.

In June of 1994, John Metzger was a shareholder of
two corporations, Metzger Brothers, Inc. (MBI) and
Metzger Brothers Implements, Inc. (MBII). Both
operated outdoor equipment stores. John Metzger was the
general manager of MBI located at 21713 County Road
U-20, Ft.Jennings, Ohio. John and Karen Metzger
resided at 16631 State Route 190, Ft. Jennings, Ohio,
approximately seven miles from the MBI store.

On June 20, 1994, a fuel truck operator, Edwin
Holdgreve, was seriously injured at the John and Karen
Metzger residence while delivering gasoline into a fiiel
storage tank which exploded during fueling. The [*3]
fuel tank was positioned inside a "lean-to" shed attached
to the Metzgers' garage. The storage tank had been
removed from a combine owned by MBI and installed in
the early 1980's on the Metzgers' residential property,
John Metzger used gasoline from this storage tank for
both personal and business related activities. The
business use of the MBI owned fuel tank was to store fuel
used to power lawn mowers demonstrated by John
Metzger at his personal residence to potential MBI
customers.

On March 17, 1995, Edwin and Marilyn Holdgreve
filed a suit alleging that both suffered injuries caused by
the negligent maintenance of the fuel tank by the
Metzgers, MBI and MBII. The Holdgreves' suit is a
separate action and is not before os.

This action arose upon United's complaint for
declaratory judgment brought against the Metzgers, the
Holdgreves, MBI and MBII. United had issued a
homeowner's insurance policy to the Metzgers and
sought, pursuant to R.C. § 2721.04, a judgment declaring
that their contract with the Metzgers did not cover any
loss arising out of the incident involving Edwin
I-Ioldgreve. The Holdgreves answered United's complaint
and filed a counter-claim against United seeking [*4] a
declaratory judgment that the United policy did obligate
United to cover the Metzgers for loss arising out of this
incident.

Universal issued a bnsiness insurance policy to MBI,

MBII and Amold Metzger, a co-owner of both

companies. John and Karen Metzger and the Holdgreves

filed third-party complaints against Universal seeking a

judgment declaring that the Universal policy provided

Page 2

coverage for any loss suffered by the Metzgers as a result
of Holdgreves' personal injury suit. Neither MBI or MB1I
are parties to this appeal.

This case was subnvtted for final decision upon
stipulated facts, depositions, affidavits and the pleadings.
The court granted United's complaint for declaratory
judgment against all defendants and granted the
Holdgreves' and Metzgers' third-party complaints for
declaratory judgment against Universal.

1.

This appeal followed.

The United Policy.

The Metzgers' first assignment of error claims:

1. The trial court's declaration that Karen
Metzger was not covered by United Ohio Insurance's
Homeowners Policy is a finding contrary to law,
against public policy, and interferes with coveture
(sic).

The Holdgreves' first assignment [*5] of error

claims:

I. The trial court erred in granting judgment in
favor of United Ohio Insurance Company as Karen
Metzger has an insurable interest in the property
because ber use of the property does not fall within
the 'business purpose' exception and thus, appellants
Edwin and Marilyn Holdgreve are entitled to recover
damages under said policy.

The Metzgers' and Holdgreves' ("the appellants")
first assignments of error are related and therefore will be
discussed together. The appellants concede that John
Metzger was properly denied coverage under the United
ltomeowner's policy becanse the loss cansed by the fuel
storage tank's explosion arose out of or was in connection
with his business. Appellants argue, however, that the
trial court erred when it also precluded coverage for
Karen based on the same business nse exclusion.

The Holdgreves contend that the business exclusion
does not apply to Karen because she is separately insured
under the policy. The Metzgers claim Karen is separately
insured under the contract and, as an innocent spoase,
cannot be held accountable for the condnct of her
husband. United responds that Karen and John Metzger
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are insured jointly [*6] and when coverage is denied to
any one insured it is denied to all insured.

The interpretation of an insurance contract is a
matter of law, and accordingly, an appellate court's
review is de navo. Nationwide Mut. Fire Ins. Co. v.

Guman Bros. Farm (1995), 73 Ohio St. 3d 107, 108, 652
N.E.2d 684, 685.

Generally, in construing contracts of insurance, words
in a policy must be given their plain and ordinary
meaning, and only in situations where the contract is
ambiguous and thus susceptible to more tiran one
meaning must the policy language be liberally
construed in favor of the claimant who seeks the
benefits of coverage.

State Farm Auto Ins. v. Rose (1991) 61 Ohio St. 3d 528,

531-532, 575 N.E.2d 459, 461 (overruled on other

grounds); see also, Randolf v. Grange Mzrt. Cas. Co.

(1979), 57 Ohio St. 2d 25, 28, 385 N.E.2d 1305, 1307

("language in an insurance contract is to be understood in

its ordinary, usual or popular sense").

The Metzgers held their insured property as "John F.
Metzger and Karen L. Metzger, Hnsband and Wife."
(Deed). United's homeowner's insnrance policy covering
their property states on the declaration page:

Named Insured [*7] and Address

John Metzger

Karen Metzger

RT 1 ST 190

Ft. Jennings, OH 45844

Further, policy definitions state in part:

1. You and yonr means the "named insured"

shown in the Declarations and the spouse if a resident

of the same houselzold.

•xx

4. Insnred means yoe and residents of yoicr
household who are:

a. your relatives;
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Finally, "Conditions" of coverage state in part:

2. Severability of Insurance. This insurance
applies separately to each insured. This condition will
not increase our limit of liability for any one
occurrence.

(United Policy p. 12, underlined emphasis added).

Whether the parties to an instuance policy "contemplated
joint or several coverage" depends on "the temzs of the

contract." Wagner v. Midwestern.Indemn. Co. (1998), 83
Ohio St. 3d 287, 291, 699 N.E.2d 507, 511. In Wagner,
the Ohio Supreme Court affirmed this court's
determination that the insurance contract in that case
contemplated joint coverage for the benefit of the spouses
therein. Id. There, the insurance policy named only one
insured and coverage was extended to [*8] the insured's
sponse because the term "'You' and'Your"' in that policy
was defined as including "Your spouse." ld at 291, 699
N.E.2d at 511. Further, the court recognized that the
"innocent spouse rule can be contrachzally nullified by
the terms of the insurance contract" and determined that
the "the wording of [a] coutract [can] specifically
negate[] the innocent spouse nde." Id at 290 - 291, 699
N.E.2d at 511.

In our decision in Wagner v. Midwestern Indemn. Co.,
1996 Ohio App. LEXIS 5285 (Oct. 31, 1996), Seneca
App. No. 13-95-51, unreported, we reasoned that "unless
thespouse of the named instued is also a separate named
instired, there is no several coverage under the policy.
The langnage of the policy regarding who is an insured
nnder the policy dictates who is insured." Id., eiJing,
Buckeye Union Insurance Company v. Phillips, 1986
Ohio App. LEXIS 7809 (Aug. 7, 1986), Defiance App.
No. 4-84-7, unreported.

In Buckeye Union, this court determined that contract
terms in that case provided separcete residential
homeowner's insurance coverage to a hnsband and wife.
There, the property was held jointly by husband and wife,
the insarance policy listed Marlow and Bessie Phillips
separately [*9] as the named insured, and the policy
provided that "this insurance applies separately to each
insnred." 1986 Ohio App. LF.XIS 7809 at p. *9.

Here, John and Karen Metzger hold their property jointly
and are identified separately as the named insured within
the policy's declaration page. Ftirther, the United policy
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states that "this insurance applies separately to each
insured." (United policy p.12). Therefore, pursuant to the
terms of the insurance agreement here, Karen Metzger is
separately insured under United's policy. Barckeye Union

Insurance Co., Supra. Karen is covered under the policy

not becanse she happens to be a spouse of a named
insured, but rather becatvse she is a named insured. This
conclusion, however, does not end our inquiry.

As noted earlier, the terms of a insurance agreement
control who may recover under the policy. Wagner, 83

Ohio St. 3d at 291, 699 N.E.2d at 511. Here, while Karen

is a separately insured person as defined by the policy,
her recovery is nonetheless contingent on the terms of the

insuring agreement.

The business exclusion raised by United reads as

follows:

Section II - Exclusions

1. Coverage E- Personal Liability and Coverage
[*10] F- Medical Payments to Others do not apply to
bodily injury or property damage:

c. arising out of or in connection with a business

engaged in by an insured. This exclusion applies but Is

not limited to an act or omission, regardless of its
nature or circumstance, Involving a service or duty

rendered, promised, owed, or implied to be provided

because of the nature of the business.

(United Policy pp. 9-10, emphasis added).

As noted, the Metzgers and Holdgreves concede that
John Metzger was property denied coverage under this
exclusion because the loss arose ont of or was in
connection with a business engaged in by him. United
argites, however, that the policy's exclasion also denies
coverage to Karen because the policy specifically states
that "Coverage E - Personal Liability ... does not apply
to bodily injttry ... arising out of or in connection with a
bttsiness engaged in by an insured." (emphasis added).
Accordingly, United contends that when this exclusion is
invoked by the conduct of "an insured;" coverage is
unavailable to any and all insured.

The word "an," an indefinite article, "does not fix the
identity of the noun modified" by (* 11) it. The American
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Heritage Dictionary, Second Ed. (1985) 105, 654.
Accordingly, here the use of the word "an" before the
word "insured" does not identify the insured whose act
must cause the condition excluding coverage. Therefore,

it is immaterial that Karen did not contribute to the
business use of the fuel tank at her residence. The policy
simply does not differentiate as to which insured must
cause an unauthorized risk to occur before coverage is
precluded. Once an unauthorized risk is caused by "an" or

any insured, no coverage is owed:

Other courts have held that similar language clearly.and
unambiguously indicates that parties to an insurance
contract intend to broadly preclude coverage for all

insured individuals if the conduct by any one insured

invokes a preclusion to coverage. Allstate Ins. Co. v.

Lobracco, 1992 Ohio App. LEXIS 6120 (Nov. 24, 1992),
Franklin App. Nos. 92AP-649 and 92AP-650,

unreported; see also, Vance v. Pekin Ins. Co. (Iowa
1990), 457 N.W.2d 589, 593; see also, Watson v. United
Services Aato. Ass'n. (Minn. 1997), 566 N.W.2d 683;
Allstate Ins. Co. v. Smiley (Ill. App. 1995), 276 111. App.
3d 971, 659 N.E.2d 1345, 1352, 213 Ill. Dec. 698
(business [*12] activity exclnsion for activities of "an
insured" precluded recovery for any instved);
Woodhouse v. Farmers Union Mutual Ins. Co. (Mont.
1990), 241 Mont. 69, 785 P.2d 192, 194 (coinstued

innocent spouse could not recover because policy
excluded coverage if loss caused by intentional act of "an

insured"); Bryant v. Allstate lns. Co. (E.D. Ky. 1984), 592

F. Supp. 39, 41.

In Lobracco, the court determined that coverage for loss
caused by a hnsband guilty of sexual abuse was
tmavailable to the wife, "not due to any common-law
rule that a wife Is responsible for her husband's
actions, but due to the fact that the insurance contract
precludes coverage for all insureds if the actual
damages occur as a result of one insured's intentional
acts." Id. The same conclusion is compelled here. Karen's

coverage is not contingent on whether her co-insared
spouse is able to recover because of an unauthorized risk
he engaged in on their residential premises. Rather,
Karen's coverage is precltided because all coverage is
precluded where a loss occurs in connection with any
co-insured's activity which is a risk not covered by the

contract.

By contrast, some courts have held [*13] that use of the
definite erticle "the" before the word "insured" in a policy
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insuring more than one person indicates that an exclusion

applies only to the insz red who committed the

unauthorized act. Hogs Unlimited v. Farm Burean Mut.
Ins. Co. (Minn. 1987), 401 N.W.2d 381, 384; Morgan v.
Cincinnati Ins. Co. (Mich. 1981). 411 Mich. 267, 307
N.YV.2d 53, 54-55. 13ere, however, the policy's exclusion
states "an insured," and accordingly, does clearly and
unambiguously preclude coverage for.all insureds when
any insured causes loss due to unauthorized activities.

Lobrac'co, stipra.

Accordingly, the judgment of the trial cotut declaring that
Karen Metzger has no right to a separate recovery was
proper. The Hoidgreve's and Metzger's first assignments
of error are overruled.

The Iloldgreves raise an additional assignment of
error:

2. The trial court erred in granting judgment in
favor of United Ohio Insurance Company as United
Ohio had waived their right to deny coverage by their
payment of the property claim.

United does not dispute it paid a property damage
claim filed by John Metzger for replacements costs
associated with a garage stmcture damaged in [* 14] the
fuel tank explosion. United was obligated to pay for such
loss pursuant to the parties' agreement in "Section I -
Property Coverages" of the homeowner's insurance
policy. However, unlike the coverage provided for
"Personal Liability" in Section 11 of the policy, "Property
Coverages" in Section I of the policy could not have been
avoided by United on the basis of a business rue
exclusion. There is simply no business use exclusion to
coverage contained in Section I of the policy.
Accordingly, we cannot say that United waived a right
they had in Section II of the policy because they failed to

exercise a right they did not have in Section I of the
policy. The Holdgreves' second assignment of error is
overruled.

Finally, the Metzgers and Holdgreves also raise an
alternative proposition of law, contingent on our
determination of Universal's first assignment of error.
However, an appellate court may only resolve
assignments of error not arguments. App. R. 12(A).
Accordingly, we do not address the altemative
propositions which allege no error.

11.

The Universal Policy.
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Universal also appeals from the judgment of the trial
court and raises two assignments of error. [*15]
Universal's first assignment claims:

1. The trial court erred in ruling that Universal
Underwriters Insurance Company is obligated under
Part 950 of its policy to indemnify John and Karen
Metzger for any adverse judgment arising from the
explosion which occurred at the Metzger's (sic)
residence.

The Universal policy, entitled Unicover V, No.
46739, was issned in parts, covering various activi6es of
MBI, MBII and the companies' owners. The parties
stipulated that only Part 500 (Garage Operations), Part
950 (General Liability) and Part 980 (Umbrella) of the
Universal policy were pnrchased by MBI. The trial
court's declaratory judgment, however, discusses the
applicability of only Parts 950 and 980.

Part 950 of the Universal policy reads in pertinent
part:

General Liability Insurance Insureds Our Limits

(Part 950)

Premises Hazard 01 (Metzger Brothers, Inc.) $

500,000

(Declarations page 1-K).

INSURING AGREEMENT - WE will pay all

sums the INSURED legally must pay as DAMAGES

(including punitive DAMAGES where insurable by
law) because of INJURY to which this Coverage Part
applies, caused by an OCCURRENCE arising out
[*I6] of the following hazards when shown in the
declarations.

(Part 950, p. 54).

:sx

PREMISES [Hazard] - the ownership,
maintenance or use of the premises scheduled in the
declarations and all operations necessary or incidental
thereto, except the PRODUCTS - COMPLETED
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OPERATIONS HAZARD.

(Part 950, p. 54).

xx^

'OCCURRENCE'. . . means as (sic) accident . . .
during the Coverage Part period neither intended nor
expected from the standpoint of a reasonably prudent

person.

(Part 950, p. 56).

wwx

Universal argues that the occurrence of injury here,
burns relating to an explosion of an MBI owned ftiel
storage tank on the private property of an insured
business owner, was not a risk covered under Part 950 of
its policy with MBI. Specifically, Universal claims that
the phrase "and all operations necessary and incidental
thereto" was misinterpreted by the trial court and as a
result coverage was extended to premises not scheduled
in the policy's declarations. The policy's scheduled
premises are the business locations of MBI and MBII.
John and Karen Metzger's residential address was not
listed as a scheduled premise.

Premise [* 17] hazards are described in the policy as
"the ownership, maintenance or use of the premises
scheduled in the declarations and all operaJions
necessary or incidental thereto, except the PRODUCTS
- COMPLETED OPERATIONS HAZARD." (Part
950, p. 54)(emphasis added). Universal explains that the
emphasized language merely precludes coverage for
certain non-business related activities on the scheduled
premises. For instance, Universal claims this coverage
would not apply to liability resulting from a non-premises
related activity conducted on their premises sueh as drag
racing.

A plain reading of this clanse, however, indicates that no
limitation to premise hazard coverage is stated until after
the word "except." All the other terms can only be read to
describe inclnded circumstances of coverage.
Accordingly, Universal's argument that the phrase "and
all operations necessary and incidental thereto" was
meant to be a limiting phrase is not well taken. See,
Uniled States Fid & Gaur. Co. v. Lightning Rod Mnt.
Ins. Co. (1997), 80 Ohio St. 3d 584, 586, 687 N.E.1d 717,
719 (where the court noted, "'the insurer, being the one
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who selects the language in the contract, must be specific
[*18] in its use; an exclusion from liability must be clear
and exact in order to be given effect"')(citation omitted).

Universal also argues that the exception for Products
- Completed Operations Hazard within the description of
premises hazards, merely "emphasizes the IimitaGon of
its coverage to those premises 'scheduled in the
declarations."' (Universal Brief p. 16). However, a plain
reading of this exception demonstrates just the opposite.
The policyprovides the following definitions:

PREMISES - the ownership, maintenance or use
of the premises scheduled in the declarations and all
operations necessary or incidental thereto, except the
PRODUCTS - COMPLETED OPERATIONS
]IAZARD.

PRODUCTS - COMPLETED OPERATIONS
HAZARD - INJURY occurring away from the
premises YOU own or rent and resuiting from YOUR
WORK or YOUR PRODUCT, representations or
warranties made with respect to fitness, durability,

performance or use of YOUR WORK or YOUR

PRODUCT, and providing or failure to provide
warning or instructions for YOUR PRODUCT or
YOUR WORK. * * *

(Universal Policy, Part 950, p.54). Obviously, the
injnry here did not arise from the matters excluded.

Nevertheless, the [*191 issne here is whether the
trial comt erred when it found the explosion incident at
the Metzgers' residence to arise out of an operation

necessary or incidental to the scheduled premises. The
trial court found that the use of the fuel storage tank was

an operation "necessary and incidental to the sale of lawn
mowers by MBI." (emphasis ours). The clause in the
policy is disjunctive rather than conjunctive, it reads
"necessary or incidental." There is suffrcient evidence in
the record to snpport the trial court's determination that
coverage Part 950 covers this incident because
maintenance of the MBI gas tank on the private property
of a MBI shareholder was, at least, an operation
incidental to the business premises of MBI.

Accordingly, Universal's first assignment of error is

ovem led.

Universal's second assignment of error states:
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2. The trial court erred in ruling that John and Karen
Metzger are entitled to indemnification for any
adverse judgment arising from the explosion which
occurred at the Metzger's (sic) residence pursuant to
the Umbrella coverage provided under part 980 of
Universal's policy.

Here Universal claims the trial court [*20] erred
when it determined that the Metzgers were covered under
Part 980 of its insurance contract. Universal argues that
because underlying insurance coverage under Part 950
was not available to the Metzgers, coverage under Part
980 is likewise not available. Having already determined
that the trial court did not error in finding that John
Metzger is entitled to coverage under policy Part 950,
Universal's argument on this point is withoot merit.

Further, the introduction to Policy Part 980 states,

This Coverage Part applies only when it is shown
in the declarations. Such insurance applies only to

those insnreds, security interests and locations

designated for each coverage as identified in

declarations item 2 by letter(s) or number. (emphasis

added).

The trial court found, npon facts stipulated to by the
parties, that John and Karen Metzger were "designated
insureds" onder policy Part 980. Though Karen is not
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listed as an insured under item 2 in policy's the
declarations, Universal stipulated that she was an
"insured" under policy Part 980. Universal does not
challenge this stipulation as an insufficient basis for the
trial court's finding and we will not second [*21] guess
Universal's strategy for inaking this stipulation now.

Because "insureds" are entitled to umbrella coverage
under the policy Part 980 for any "loss ... because of
injmy . . . caused by an occurrence," the trial court's

judgment declaring that Part 980 of the Universal policy
covered both John and Karen Metzger, for any loss
occasioned by the Holdgreve's personal injury suit was

not in error. Universal's second assignment of error is

overruled.

Judgment of the Putnam County Court of Common
Pleas declaring that the United insurance policy does not
cover the Metzgers for loss is affirmed. Judgment
declaring that policy Parts 950 and 980 of the Universal

insurance

contract does cover the Metzgers for loss is also

affirmed.

Judgment affirmed.

SHAW, P.J., and EVANS, J., conair.
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OPINION

Wise, J.

[*P1] Appellant appeals the jury verdict entered in
the Ashland County Court of Common Pleas finding in

STATEMENT OF THE CASE

[*P3) In March, 2003, Appellee Matthew Gentry,
then fourteen years old, modified five shotgttn shells by
removing the pellets and replacing them with fertilizer.
Matthew's mother, Appellee Teana Gentry, heard'on a
radio program about how shotgun shells [**2] could be
modified by replacing the pellets with fertilizer, which
wottld make a lottd bang and could be used to scare
animals away. This modification appealed to Teana
Gentry becanse she had witnessed her dogs being
attacked by the neighbors' dogs, and had been told at least
twice by other people about her dogs being attacked.

[*P4] Matthew Gentry modified five (5) shotgun
shells in the kitchen of the Gentry home while his mother
was present in the kitchen with him.

[*P5] After completing the modification, Teana
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Gentry looked at the fertilizer shells to make sure that she
conld distinguish the modified shells from the regular
shells. Matthew marked the modified shotgun shells as
Fertilizer shells and placed them on top of the family
piano where they remained unused for approximately
four months. The modified shells were not kept in the
Gentry's gun cabinet in order to keep them separate from
the regular live ammunition.

[*P6] 7'he Gentrys owned a .22 caliber rifle, a 12-
gauge shotgun, and a pellet gun. The rifle and shotgun
were always kept in a locked gun cabinet in the
basement. The gun cabinet had two locks on it, and the
keys to the locks were kept by Kevin and Teana Gentry
in different locations.

[*P7] [**3] On May 23, 2003, Teana Gentry left
her home around 2:45 p.m to take her younger son David
to his baseball game. Kevin Gentry was at work and did
not return home until 6:00 p.m. Matthew Gentry
remained at home with his grandfather, Gerald Billups,
age eighty (80), who lived with the Gentry family.

[*P8] Later in the afternoon of May 23, 2003,
Matthew was inside his home and heard a banging noise
outside. Matthew went to the kitchen and obtained the
key to the gun cabinet from the kitchen drawer where his
mother, Teana Gentry, had put it. Matthew went
downstairs- and unlocked the gun cabinet. IIe then
brought the shotgun upstairs, and loaded one of the
"fertilizer shells" into the shotgun. He then went outside,
yelled "get off my property" twice, and then proceeded to
shoot in the direction of the noise. One of the shotgun
shells, which apparently contained pellets, struck
Plaintiff-Appellant Emmannel 1'orres, who was then ten
years old, in the head. He had been riding his bicycle in
the lane betcveen the Gentry's property and their
neighbors' property.

[*P9] On May 24, 2004, Plaintiffs-Appellants
Emmanuel Tones (a minor) and his fatlter, Salvatore
Torres (collectively "Plaintiffs"), filed a complaint [**4]
against Kevin and Teana Gentry, and their son Matthew.
The Plaintiffs' claims arise out of a shooting incident that
occurred on May 23, 2003. .

[*P10] This original Complaint contained a First
Cause of Action against Matthew Gentry for willful and
malicious behavior, a Second Cause of action against
Matthew Gentry for negligence and a Third Cause of
action against Teana and Kevin Gentry for negligence.
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[*Plll Appellee Grange Mutual Insurance
Company ("Grange"), the Gentrys' homeowner's
insurance company, immediately intervened in the
lawsuit seeking a declaration that it owed no duty to
defend or indemnify the Gentrys.

[*P121 On July 26, 2005, Grange filed for summary
judgment. In its motion, Grange argued that it owed no
duty to defend or indemnify the Gentrys because 1)
Matthew's conduct did not constitute an "occurrence";
and 2) Matthew's conduct constituted an "intentional act"
that excluded coverage for all persons insured under the
policy.

[*P13] On January 19, 2006, the trial court granted
Grange's motion in its entirety declaring that Grange has
no contractual obligation to defend or indemnify the
Gentry's for the claims asserted in Plaintiffs' complaint.

[*P14] Plaintiffs-Appellants filed an Amended
Complaint [**5] which still contained separate claims
against Teana and Kevin, but dropped the claim for
willful and malicious conduct against Matthew.

[*P15] The case was set for trial on August 29,
2006.

[*P16] In their opening statement, defendants
admitted Matthew's negligence, but disputed the claim
that Mr. and Mrs. Gentry were negligent. (T. at 8-29, 25).

[*P]7] The remaining issues at trial were: 1)
proximate cause and amovnt of damages, if any, caused
by Matthew's negligence; and 2) whether or not Teana
and Kevin Gentry were negligent as a result of Matthew
Gentry's conduct.

[*PI8] After a five day trial, the jury retumed two
verdicts: 1) a verdict in favor of Plaintiffs against
Matthew Gentry in an amount of $ 100,000.00; and 2) a
verdict for Defendants Kevin and Teana Gentry on
Plaintiffs' claims.

[*P19] Appellants now appeal, assigning the
following errors for review:

ASSIGNMENTS OF ERROR

[*P20] 9. THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN GRANTBVG
INTERVENOR-APPELLEF'S GRANGE MUTUAL
CASUALTY'S MOTION FOR SUMMARY
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JUDGMENT.

[*P21] "II. THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN INSTRUCTING THE JURY
THAT DEFENDANTS TEANA AND KEVIN
GENTRY'S NEGLIGENCE COULD ONLY BE
DERIVATIVE OF MATTHEW GENTRY'S
NEGLIGENCE, AND SOUND IN NEGLIGENT [**6]
ENTRUSTMENT, NEGLIGENT SUPERVISION OR
PARENTAL KNOWLEDGE AND CONSENT TO
WRONGDOING, AND IN FAILING TO GIVE THE
LIABILITY INSTRUCTIONS REQUESTED BY
PLAINTIFFS.

[*P22] "III. THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN OVERRULING
PLAINTIFFS' MOTION TO SIIOW CAUSE WHY
GERALD BILLUPS SHOULD NOT BE HELD IN
CONTEMPT/ MOTION TO USE VIDEOTAPE OF
GERALD BILLUPS AS EVIDENCE, AND
PLAINTIFFS' MOTION FOR NEW TRIAL SHOULD
IIAVE BEEN GRANTED.

[*P23] "IV. THE TRIAL COURT COMMITTED
REVERSIBLE ERROR IN NOT GIVING A JURY
INSTRUCTION ON THE DOCTRINE OF RES IPSA
LOQUITUR."

1.

[*P24] In their first assignment of error, Appellants
argnes the trial court erred in granting Appellee Grange
Mutual Insurance Company's Motion for Summary
Judgment holding.that it had no duty to defend the
Gentry defendants. We disagree.

"Summary Judgment Standard"

[*P25] Summary judgment proceedings present the
appellate court with the unique opporhtnity of reviewing
the evidence in the same manner as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d
35, 36, 30 Ohio B. 78, 506 N.E.2d 212. Civ.R. 56(C)
provides, in pertinent part:

[*P26] "Sunnnary judgment shall be rendered
forthwith if the pleadings, depositions, answers to
interrogatories, written admissions, affidavits, transcripts
[**7] of evidence in the pending case, and written
stipulations of fact, if any, timely filed in the action, show
that there is no genuine issne as to any material fact and
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that the moving party is entitled to judgment as a matter
of law. * * * A summary judgment shall not be rendered
unless it appears from such evidence or stipulation and
only therefrom, that reasonable minds can come to but
one conclusion and that conclusion is adverse to the party
against whom the motion for summary judgment is made,
such party being entitled to have the evidence or
stipulation construed most strongly in his favor."

[*P27] Pursuant to the above nile, a trial court may
not enter sununary judgment if it appears a material fact
is genuinely disputed. The party moving for summary
judgment bears the initial burden of informing the trial
court of the basis for its motion and identifying those
portions of the record that demonstrate the absence of a
gennine issue of material fact. The moving party may not
make a conclusory assertion that the non-moving party
has no evidence to prove its case. The moving party must
specifically point to some evidence which demonstrates
the non-moving party cannot snpport its claim. If [**8]
the moving party satisfies this requirement, the burden
shifts to the non-moving party to set forth specific facts
demonstrating there is a genuine issue of material fact for
trial. Vahila v. Hall, 77 Ohio St.3d 421, 429, 1997 Ohio
259, 674 N.E.2d 1164, citing Dresher v. Barrt, 75 Ohio
S1.3d280,1996Ohio107, 662N.E.2d264.

[*P28] It is based upon this standard that we review
appellant's assignments of error.

[*P29] The homeowner's poHcy in the case sub
judice contained the following language:

[*P30] "We will pay all sums, up to our limits of
liability, arising out of any one loss for which an insured
person becomes legally obligated to pay as damages
because of bodily injury or property damage, caused by
an occnrrence covered by this policy."

[*P31] "Occurrence" is defined in the policy as:

[*P32] "Occurrence" means an accident, including
continuous or repeated exposure to substantially the same
general hamrfid conditions, which result in bodily injury
or property damage during the policy period.

[*P33] The Grange policy also contains the
following exclusions from coverage:

[*P34] "Under Personal Liability Coverage and
Medical Payments-to Others Coverage, we do not cover:
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[*P35] " * *

[*P36] "4. Bodily Injury or Property Damage
caused by the willful, malicious, or intentional [**9] act
of a minor for which an insured person is stahttorily
liable.

[*P37] " * *

[*P38] "6. Bodily Injtuy or Property Damage
expected or intended by any instued person.

[*P39] "* * *

[*P40] "10. Bodily Injury or Property Damage
arising out of sexnal molestation or any sexual ac5vity,

corporal punishment or physical or mental abuse.

[*P41] "* * *

[*P42] "9. Personal Injury Coverage -- Section 2

[*P43] "Exclusions

[*P44] "Insurance provided under this endorsement

does not apply to:

[*P45] "* * *

[*P46] "(b) Personal Injury arising out of a willful
violation of a penal stahite or ordinance committed by or
with the knowledge or consent of an insured person."

[*P47] Felonious assault, as codified in R.C. §

1903.11, provides:

[*P48] "(A) No person shall knowingly do any of

the following:

[*P49] "(1) cause serious physical harm to another

or to another's nnbom;

[*P50] "(2) cause or attempt to cause physical harm
to another or to another's unbom by means of a deadly
weapon or dangerous ordinance.

[*P51] "* * *

[*P52] "(D) Whoever violates this section is guilty
of felonions assault, a felony of the second degree. If lhe
victim of the violation of division (A) of this section is a
peace officer, feloniotis assault is a felony of the first
degree. If the victim of the offence is a peace officer, as
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defined [**10] in Section 2935.01 of the Revised Code,
and if the victim suffered serious physical harm as a
result of the commission of the offense, felonious assault
is a felony of the first degree, and the court, pursuant to
division (F) of Section 2929.13 of the Revised Code,
shall impose as a mandatory prison term one of the prison
terms prescribed for a felony of the first degree."

[*P53] Based on Appellee Matthew Gentry's
adjudication and the policy langaage as contained in the
Grange Mutual policy, the trial court found:

[*P54] "I. Matthew Gentry's adjudication of
delinquency precludes a conclusion by this Court that his
conduct was "accidental" and therefore it cannot
constitute an "occurrence" for which coverage exists
under because "occurrences" are defined as accidents.

[*P55] "2. Matthew Gentry's adjudication of
delinquency establishes the exclusions for "bodily injury
or property damage expected or intended by any insured
person" and "personal injnry arising out of a willful
violation of a penal statute or ordinance committed by or
with the knowledge or consent of an insured person."

[*P56] The trial court went on to find that the
policy excluded coverage for "all insureds, if any insured
commits an intentional [**1]] act." The trial court fonnd
that Matthew Gentry's act of shooting Emmanuel Torres
was an "intentional act" under the policy and that
Matthew Gentry was an "insured" under said policy. The
trial court therefore found that such provision excluded
coverage for Teana and Kevin Gentry.

[*P57] In this case, it is undisputed that Appellee
Matthew Gentry was adjudicated delinquent by the
Ashland County Juvenile Court by reason of committing
a criminal act which, if committed by an adult, would be
punishable as felonious assatdt under R.C. § 2903.11.

[*P58] The Grange policy designates Kevin and
Teana Gentry as the named insnreds. It states that "you"
and "your" refer to the named insured shown in the
declarations, and states fitrther that "insured" means you
(the named insured) and, if you are an individual, your
relatives who are members of your household. Most
importantly, tlte intentional act exclusion states that
Grange will not pay for loss arising out of any act

committed by or at the direction of any insured.

[*P59] "[A] criminal conviction, in and of itself,
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may conclusively establish intent for pnrposes of
applying an intentional-acts exclusion. *** The crime of
felonious assault requires the offender [**12] to act
'knowingly.' * * * In examining this issue, the Ninth
District Court of Appeals found that a conviction
involving the mental state of 'knowingly' is sufficient to
establish an intent to injure and trigger an intentional acts
exclusion, as long as the exclusion is not restricted only
to intentional acts, bnt also includes the expected results
of one's acts. * * * Thus, a conviction for felonious
assault, because it involves the mental state of
'knowingly,' is sufficient to trigger an intentional acts
exclusion." Baker, 2003 Ohio 1614, P 9-10 (citations
omitted). See, also, Campobasso v. Smolko, Medina App.
No. 3259-M, 2002 Ohio 3736; Woods v. Cushion (Sept. 6,
2000), Summit App. No. 19896, 2000 Ohio App. LEXIS
3995; Westfield Ins. v. Barnett, Noble App. No. 306, 2003
Ohio 6278.

[*P60] In the case sub judice, the clear and
nnambiguous language of the Grange policy states that it
will not pay for loss or damage arising out of arry act
conunitted by or at the direction of any insured with
intent to cause a loss. Matthew Gentry was an insured
under the terms of the policy, and, as stated above, his
intent to cause the loss may be inferred from his
intentional act of shooting a loaded firearm at Emmanuel
Tones. Emmanuel [**13] Torres is without a doubt a
sympathetic plaintiff, bttt the loss caused by Grange's
insured is simply not covered under the terms of the
Grange policy.

[*P6] ] Furthermore, this Court has previously held
that negligent supervision and negligent entrustment are
not "occurrences" separate and apart from the underlying
intentional tort bnt are derivative claims arising out of the
intentional acts. See Offhaus v. Guthrie (2000), 140 Ohio
App.3d 90, 746 NE.2d 685, discretionary appeal not
allowed in (2001), 91 Ohio St. 3d 1478, 744 N.E.2d 775.

[*P62] We find the decision of the Snpreme Court
in Doe v. Shaffer, 90 Ohio St. 3d 388, 2000 Ohio 186,
738 N.E.2d 1243, to be inapplicable to the present case in
that sttch case was limited to cases involving incidents of
sexual molestation and insurance coverage . for a
non-molester's negligence.

[*P63] Based on the fon:going, we find this
assignment of error not well-taken.

overruled.

R.
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[*P65] In their second assignment of error,
Appellants argue the trial court erred in instructing the
jury as to the theories of liability for Teana and Kevin
Gentry. We disagree.

[*P66] The trial court instntcted the jury that Teana
and Kevin Gentry's negligence could only be derivative
of Matthew Gentry's negligence [**14] based upon
negligent entntstment, negligent supervision or parental
knowledge and consent to wrongdoing.

[*P67] Appellant's argue that the trial court should
have given an instruction which would have allowed the
jury to find Teana and Kevin Gentry independently
negligent.

[*P68] When reviewing a trial court's jury
instructions, the proper standard of review for an
appellate conrt is whether the trial court's refusal to give a
requested jury instruction constituted an abuse of
discretion under the facts and circumstances of the case.
State v. Wolons (1989), 44 Ohio St.3d 64, 68, 541 NE.2d
443. The terrn "abuse of discretion" implies that the
court's attitude is ruueasonable, arbitrary or
unconscionable. Blakemore v. Bldkemore (1983), 5 Ohio
St.3d 217, 219, 5 Ohio B. 481, 450 N.E.2d 1140.

[*P69] Ohio courts recognize three sihtaGons where
parents' negligence results in liability in connection with
the conduct of their child: (1) negligent entmstment of
their child with "an instmmentality (such as a gun or car)
which, because of the child's immahtrity or lack of
experience, may become a source of danger to others";
(2) "failure to exercise reasonable control over the child
when the parent knows, or should know, that [**15]
injury to another is a probable consequence"; and (3)
consenting, sanctioning, or directing a child's known
wrongdoing. Huston v. Konieczny, 52 Ohio St. 3d at
217-218, 556 N.E.2d at 509.

[*P70] At trial, Teana and Kevin Gentry testified

that Matthew was not allowed to use guns without his

parents' express permission. They testified that the guns

in their house were kept in a locked gun safe and that the

keys to such safe were hidden. They fitrther testified that

prior to May 23, 2003, to their knowledge, Matthew had

never used any of the guns without their permission.
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[*P71] The trial court gave the following
instruction to the jury:

[*P72] "INTRODUCTION. This is a negligence
case. Matthew Gentry's negligence in discharging a
fireann in the vicinity of the Plaintiff Emmanuel Torres
has been admitted and you are instructed to accept that
admission in this case as a stipulated fact. The remaining
issues in dispute may be summarized as follows:

[*P73] "B. Were the Defendants, Teana or Kevin
Gentry, negligent? A PARENT'S LIABILITY FOR
ACTS OF A CHILD:

[*P74] "A parent is not ordinarily liable for
damages caused by a child's wrongful conduct. However,
liability can attach when the injury committed by the
child is the foreseeable [**16] consequence of a parent's
negligent act. There are three ways in which a parent is
liable for the acts of their children:

[*P75] "1. NEGLIGENT ENTRUSTMENT:
Parents may incur liability when they negligently entnist
their child with an instrumentality which, because of the
child's immaturity or lack of experience, may become a
sonrce of danger to others. The Plaintiffs bear the burden
of proving by a preponderance of the evidence that Teana
or Kevin Gentry entmsted a dangerous instnimentality to
Matthew Gentry and that the entmstment of the
dangerous instnimentality to Matthew Gentry was a
proximate cause of some injury to Emmanuel Torres.

[*P76] ""Entmst" means more than giving the
instrumentality to the child; it also encompasses cases
where the parent allows the child to keep or have access
to a dangerous instrumentality.

[*P77] "To find that an item entrusted to a child is a
dangerous instmmentality, you must fihd that the parent
knew or should have known that the items would become
a soruce of danger to others if entrusted to the child,
given the child's age, judgment and experience, at the
time of the entrustment.

[*P78] "2. NEGLIGENT SUPERVISION: Parents
have a duty to exercise reasonable control over [**17]
their minor children in order to prevent harm to third
persons, when the parents have the ability to control the
child and they know, or should know, that injury to
another is a probable consequence. To prevail on a
negligent supervision claim, the Plaintiffs must prove by
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a preponderance of the evidence all of the following:

[*P79] "The parent had the ability to exercise
control over the child;

[*P80] "The parent did not exercise the control he
or she possessed over the child;

[*P81] "The parent knew, or should have known,
that his or her failure to exercise control over the child
was likely to result in hann to someone, because the
parent was aware of specific instances of prior conduct
by the child which would have put a reasonably prudent
person on notice that it was likely that the child would
injure a person.

[*P82] "3. PARENTAL KNOWLEDGE AND
CONSENT TO WRONGDOING: A parent may be held
liable in negligence when a parent knows of the child's
wrongdoing and consents to it, directs it, or sanctions it."

[*P83] Upon review, under the facts of this case,
we find that the above instniction was proper and that the
trial court did not abuse its discretion in giving such
instmction to the jury.

[*P84] Appellants' second assignment [**18] of
error is overruled.

[*P85] In their third assignment of error, Appellants
argue the trial court erred in overruling its Motion to
Show Cattse. We disagree.

[*P86] In the instant case, Appellants subpoenaed
Gerald Billups, who was the only adult at home with
Matthew Gentry on May 23, 2003, the day of the
shooting. However, instead of bringing Mr. Billups to
court, as ordered by the trial court, the Gentry's brought a
videotape of Mr. Billups taken that morning showing him
to be disoriented. Additionally, the Gentry's provided the
trial court with a letter from Mr. Billnps treating
physician, stating:

[*P87] "My patient, Gerald Billnps, should not be

able to testify about facts that happened two years ago.

Mr. Billups cannot recall facts accurately due to his

medical condition and he cannot sit for long periods of

time."

[*P88] Based on Mr. Bilhips condition as
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evidenced by the tape and the physician's letter, the trial
court ruled that Mr. Billups had an adequate excuse for
failing to comply with the subpoena and that no sanctions

pursuant to Civ.R. 45(E) would issue.

[*P89] Appellants then requested that the trial court
play the video tape to the jury to show what Mr. Billups
condition was on the day Matthew was [**19] left alone

with him.

[*P90] In response, the trial court denied such
request, finding snch video to be highly prejudicial.

[*P91] The admission or exclusion of evidence
rests within the sound discretion of the trial court, and
will not be reversed on appeal absent an abuse of
discretion. State v. Sage (1987), 31 Ohio St.3d 173, 31
Ohio B. 375, 510 N.E.2d 343, paragraph hvo ofsyllabrts.

As stated above, an abuse of discretion connotes more
than an error of law or judgment; it implies the court's
attitude is unreasonable, arbitrary or unconscionable.
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 5

Ohio B. 481, 450 N.E. 2d 1140.

[*P92] Upon review, we find no abuse of discretion
in the trial court's decision to not allow the videotape to
be introduced at trial. 'I'here was no evidence that such
videotape was an accurate representation of Mr. Billups
condition two to three years previously.

[*P93] We also find no abttse of discretion in the
trial court's decision to not impose sanctions on Mr.
Billups for his inability to appear.

[*P94] Appellants' third assignment of error is

overruled.

rv.

[*P95] In their fourth assignment of error,
Appellants argue the trial court erred in not instructing
the jmy on the doctrine of res ipsa loquitur. We disagree.

[*P96] The doctrine [**20] of res ipsa loquitur is
not a substantive rule of recovery, but a rule of evidence
that permits, but does not require, an inference of
negligence when certain predicate conditions are proven.

Jennings Buick v. City of Cincinnati (1980), 63 Ohio St.
2d 167, 406 N.E.2d 1385,1387. Ordinarily, the

negligence of a defendant must be affirmatively proven.
Where the predicate conditions of res ipsa loquihu are
established, the plaintiff is not required to offer
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affirmative evidence of the defendant's negligence, but
may urge the finder of fact to infer the defendant's
negligence from the predicate conditions. These include
the defendant's exclusive control over the premises and
the fact that the injury or damage occurring would not
normally occur absent the defendant's negligence. The
archetypical situation is a routine strrgicai procedure, in
which the plaintiff is unconscious, under the influence of
a general anesthetic, the defendant health-care
practitioners have the exclusive control over the surgical
theater, and it is established that the injury to the plaintiff
would not normally occur in the absence of negligence.
Under these circumstances, it is reasonable to pennit an
inference [**21] of negligence, bttt the defendants may
present affirmative evidence that they were not negligent,
and the finder of fact is never required to draw the
inference of negligence, but may find, to the contrary,
that the defendants were not negligent.

[*P97] Upon review, we find that Appellants failed
to request an instruction as to res ipsa loquitur. The
failure to request a jury instniction generally results in the
waiver of the issue on appeal. Goldfuss v. Davidson

(1997), 79 Ohio St.3d 116, 121, 1997 Ohio 401, 679
N.E.2d 1099.

[*P98] An appellate court may recognize waived

error if it rises to the level of plain error. Goldfirss, at

syllabus.

[*P99] Crim.R. 52(B) states that "[p]lain errors or
defects affecting substantial rights may be noticed
although they were not brought to the attention of the
court." The Ohio Supreme Conrt has cautioned that

"[n]otice of plain error under Crim.B. 52(B) is to be taken

with the ntmost caution, under exceptional circttmstances
and only to prevent a manifest miscarriage of jnstice."
State v. Long (1978), 53 Ohio St.2d 91, 372 N.E.2d 804,
paragraph three of the sy7labus.

[*P100] Upon review, we find no obvious error and
Appellant offers no evidence to support the giving of this
instnrction.

[*PI01] Appellants' fourth [**22] assignment of

error is ovemtled.

[*P102] For the reasons stated in the foregoing

opinion, the judgment of the Court of Common Pleas of
Ashland County, Ohio, is hereby affirmed.
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STEVE HILMER, et al.,

Plaintiffs,

vs.

LANCE WHITE, et al.,

Defendants.

APPEAL NO. C-o70074

TRIAL NO. A-o4o3452

SAFECO INSURANCE COMPANY OF : TRIAL NO. A-o4o8943
AMERICA,

Plaintiff-Appellant,

vs.

FEDERAL INSURANCE COMPANY

and

PACIFIC INDEMNITY COMPANY,

Defendants-Appellees,

and

BENJAMIN WHITE, et al.,

Defendants.

ENT ERED
DEC ^ 8 2007

D76473947

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is affirmed and conflict certified for the

reasons set forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal,

allows no penalty and orders that costs are taxed under App. R. 24.

The court further orders that i) a copy of this Judgment with a copy of the

Decision attached constitutes the mandate, and 2) the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerk:

Enter upon the Journa

By:

e Coup^4 on December 28, 2007 per Order of the Coart.

JUDGMENT ENTRY.
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Please note: We have removed this case from the accelerated calendar.
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DnvKEinCtcEx, Judge.

{11} In this case, we are asked to determine whether a homeowners'

insurance policy and an umbrella policy obligated the issuing insurance company to

defend and indemnify when its insureds were sued for negligence relating to the

intentional and criminal conduct of their child, also an insured. While the issue is

close, we hold that coverage was afforded under the policies.

Felonious Assault and Attempted Murder
Result in Litigation

{¶2} Benjamin White, who was then i7 years old, attempted to kill Casey

Hilmer. He grabbed the 13-year-old while she was jogging, dragged her into the

woods, and stabbed her repeatedly in the side and neck. After this attack, White

pleaded guilty to attempted murder and felonious assault, and was sentenced to ten

years in prison.

{¶3} Casey Hilmer and her parents sued Benjamin White and his parents,

Lance and Diane White. In that lawsuit, the Hilmers claimed that Lance and Diane

White had been negligent for failing to properly supervise their son and for entrusting

him with a dangerous instrument. That case proceeded to a jury trial. According to a

jury interrogatory, Lance and Diane White had been negligent and their negligence had

proximately caused injury to the Hilmers, though the manner of the negligence was not

specified. The jury awarded $6.5 million in compensatory damages and determined that

Lance and Diane White were responsible for 70% of that amount.

{¶4} At the time of the attack, the Whites had two homeowners' insurance

policies and two umbrella policies. One of the homeowners' policies was issued by

defendant-appellee Federal Insurance Company. One of the umbrella policies was

2
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issued by defendant-appellee Pacific Indemnity Company. Both Federal and Pacific

were members of the Chubb Group of Insurance Companies (collectively "Chubb").

The remaining policies were issued by plaintiff-appellant, Safeco Insurance Company

of America.

{¶5} Shortly after the Hilmers' lawsuit was filed, Safeco filed a declaratory-

judgment action claiming that it owed neither a duty to defend nor a duty to

indemnify the Whites. In that suit, Safeco also asked the trial court to determine the

priority of coverage between the two policies that it had issued and the two issued by

Chubb. During this litigation, Chubb withdrew its opposition to coverage for "the

negligence claims and the jury verdict against Lance and Diane White."

{16} Safeco filed a motion for summary judgment, as did Lance and Diane

White. While the motions were pending, the declaratory-judgment action was

consolidated with the underlying suit filed by the Hilmers. The trial court considered

the arguments and found that the intentiorial-tort exclusions in the Safeco policies

were rendered ambiguous by the "Severability of Insurance" language found in each

policy. The trial court then concluded that Safeco owed coverage on a pro-rata basis

with the Chubb policies and set forth the amounts owed under each policy. The trial

court granted the motion of Lance and Diane White for summary judgment and

denied Safeco's motion. Chubb settled with Lance and Diane White and took their

place in the litigation with Safeco.

The Trial Court's Judgment Was Sufficient

{17} As an initial matter, Safeco argues that the decisions made by the trial

court were insufficient to resolve all the matters presented to it by the declaratory-

judgment action. We disagree. The trial court was asked to determine if coverage

3
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was owed to the Whites and the priority of coverage between the Safeco and the

Chubb policies. The trial court addressed those issues, declared the rights of the

parties, and set forth the amounts owed under each insurance policy. Since the trial

court decided all the issues before it, we overrule Safeco's first assignment of error.

The Issue of Coverage

{¶8} In its second assignment of error, Safeco argues that the trial court

improperly determined that it owed coverage to Lance and Diane White 1 To address

this issue, we begin by analyzing whether such coverage was precluded as a matter of

public policy in Ohio. We conclude that it was not.

Ohio Public Poticy- Doe and Automobile Club Ins. Co.

{19} Both Safeco and Chubb refer to the Ohio Supreme Court's decision in

Doe v. Schaffer.2 In Doe, the court held that "Ohio public policy permits a party to

obtain liability insurance coverage for negligence related to sexual molestation when

that party had not committed the act of sexual molestation."3 While some courts

have limited the application of this holding to cases that actually involve sexual

molestation,4 we conclude that such a distinction is unjustified.

{110} One month after the Doe decision was released, the Ohio Supreme Court

released the decision in Automobile Club Ins. Co. V. Mills.s Neither party has referred to

Automobile Club in their briefs. In that case, the insured mother sought coverage for a

1 The trial court concluded that issues of fact remained regarding coverage for Benjamin White.
While this decision is curious, since he pleaded guilty to attempted murder and felonious assault
and since Benjamin White conceded in his answer that he was not seeking coverage under the
Safeco policies that aspect of the trial court's decision has not been appealed and is not before us.
2 9o Ohio St.3a 388, 20oo-Ohio-i86, 738 N.E.2d 1243•
3 Id. at syllabus.
4 See, e.g., Torres u. Gentry, 5th Dist. No. o6 COA 038, 2007-Ohio-4781, 16i ("We find the
decision of the Supreme Court in Doe v. Shaffer * * * to be inapplicable to the present case in that
such case was limited to cases involving incidents of sexual molestation and insurance coverage
for a non-molester s negligence.").
s 9o Ohio St.3d 574, 2001-Ohio-21, 74o N.E.zd 284.

4
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claim of negligent supervision and failure to warn after her son had ]dlled his fiance 6

The son and his fiance both lived in the mother's residence, and the son was an insured

under the mother's homeowners' policy.7 The mother sought a defense and

indemnification from the insurance company that had issued the homeowners' policy.a

The court of appeals held that the mother's negligent conduct did not fall within the

definition of an "occurrence" under the policy.9 The court concluded that "the

`occurrence' here is Donald's act of murder," and that Ohio public policy prohibited the

issuance of insurance to provide liability coverage to indemnify for damages flowing

from intentional conduct or liability coverage resulting therefrom lo

{¶11} In a one-sentence decision, the Ohio Supreme Court reversed that

decision on the authority of Doe.l' Reading this sentence in the context of the

appellate decision that preceded it, we cannot conclude that the Doe public-policy

holding is limited to cases involving sexual molestation. We hold that Ohio public

policy permits a party to obtain liability insurance coverage for negligence related to

intentional conduct when that party does not commit the intentional act.

{¶12} But holding that such coverage is permitted by public policy is not the

same as holding that coverage is available under the policies in this case. We agree

with Safeco that Doe (and Automobile Club) leave room for such coverage to be

excluded by the express terms of the policies.12 The question becomes whether the

policies issued by Safeco did so.

6Automobile Club Ins. Co. v. Mills (July 10, 2000), 12th Dist. Nos. CA-99-07-o64 and CA-99-o7-
070.
7 Id.
8 Id.
9 Id.
10 Id.
"Automobile Club Ins. Co. v. Mills, 9o Ohio St.3d 574, 2ooi-Ohio-21, 74o N.E.2d 284.
12 See, e.g., Lehrner v. Safeco Insurance/American States Ins. Co., 171 Ohio APP.3d 570, 2007-
Ohio-795, 872 N.E.2d 295, ¶46 ("Shaffer addressed public policy, not policy language. The fact

5
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The Policy Language

{¶13} The Safeco homeowners' policy named Lance and Diane White as

insureds. The term "insured" also included relatives if they were residents of the

household. The policy provided liability coverage for a claim or suit against "an

insured for damages because of bodily injury or property damage caused by an

occurrence to which this coverage applies ***." An "occurrence" was defined as "an

accident *** which results in bodily injury ***." The policy excluded coverage for

bodily injury "which is expected or intended by an insured or which is the reasonably

foreseeable result of an act or omission intended by an insured ***." Additionally,

bodily injury "arising out of an illegal act committed by or at the direction of an

insured" was also excluded.

{114} The Safeco umbrella policy named Lance White as an insured. The

term "insured" also included any member of the named insured's household. The

policy similarly provided liability coverage for an "occurrence." "Occurrence" was

similarly defined-"an accident *** which results, during the coverage period, in

bodily injury ***:' The policy carried several exclusions, including "any injuiy

caused by a violation of penal law or ordinance committed by or with the knowledge

or consent of any insured." The policy also excluded from coverage "any act or

damage which is expected or intended by any insured, or which is the foreseeable

result of an act or omission intended by any insured ***."

(115} Both policies contained the following "Severability of Insurance"

condition: "This insurance applies separately to each insured. This condition shall

not increase our limit of liability for any one occurrence."

that pnblic policy allows the pnrchase of insurance for negligence related to sexual molestation
says nothing about whether the Utica policy exclusion applies in this case.").
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Occurrence Means Accident - But What
Is An Accident?

{116} Safeco first argues that the attack on Casey Hilmer was not an

"occurrence" under its policies. An "occurrence" was defined in both policies as an

"accident." Safeco contends that the attack was not an accident.

{¶17} At least one appellate district has agreed with Safeco's positibn. In

Torres v. Gentry, the Fifth Appellate District held that "negligent supervision and

negligent entrustment are not 'occurrences' separate and apart from the underlying

intentional tort but are derivative claims arising out of the intentional acts."13

{¶18} But other districts have renounced this approach. In the most recent

decision on the topic, the Sixth Appellate District held that coverage was owed.14 In

that case, a wife was sued for negligence after her husband had molested a neighbor's

child. The wife sought coverage under the couple's homeowners' policy. The court

held that "a common meaning of 'accident' ('an unfortunate event resulting from

carelessness or ignorance') places the allegation of negligence within the policy

meaning of an 'occurrence.' "ls The Eleventh Appellate District has reached the

same conclusion.16

{¶19} We agree with the Sixth and Eleventh Appellate Districts. The

problem with the derivative analysis embraced by the Fifth Appellate District is that

it runs counter to the rationale of the Ohio Supreme Court in Doe. The Doe court

'3 Torres u. Gentry, 5th Dist. No. o6 COA 038, 2oo7-Ohio-4781, ¶61, citing Of^haus u. Guthrie
(2000), 14o Ohio App.3d qo, 746 N.E.2d 685, discretionary appeal not allowed (2oo1), 91 Ohio
St.3d 1478, 744 N.E.2d 775.
'4Allstate Ins. Co. u. Dolman, 6th Dist. No. L-o7-1113, 20o7-Ohio-6361.
'5 Id. at ¶46, citing Owners Ins. Co: u. Reyes (Sept. 30, 1999), 6th Dist. No. OT-99-o17 (internal
citations omitted).
'b See Hauel v. Chapek, 11th Dist. No. 2004-G-2609, 2oo6-Ohio-7o14. ¶33. ("This court,
consistently with other courts, has defined 'accident' as 'an unusual, for[uitous, unexpected,
unforeseen or unlooked for event, happening or occurrence.' "), citing Che ke v. Lutheran
Brotherhood (1995), 103 Ohio App.3d 508, gn, 66o N.E.2d 477, and Randolj v. Grange Mut.
Cas. Co. (1979), 57 Ohio St.2d 25, 29, 385 N.E.2d 1305 ("the word 'occurrence,' defined as an
'accident,' was intended to mean just that-an unexpected, unforeseeable event").
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stated that "the intentions of the molester are immaterial to determining whether the

allegedly negligent party has coverage. *** *[T]he critical issue is the nature of the

intent-inferred or otherwise-of the party seeking coverage."17 Therefore, we

conclude that when an insurance policy defines an "occurrence" as an "accident,"

that definition will include allegations of negligence even when the negligence relates

to the failure to prevent intentional conduct.

Severability-of-lnsurance Clause Creates Ambiguity

{120} Having concluded that the negligence of Lance and Diane White

constituted an "occurrence" under the Safeco policies, we must now determine if

coverage was otherwise excluded by the terms of the policies. We conclude that it

was not.

{¶21} Safeco's homeowners' policy excluded bodily injury "which is expected

or intended by an insured ***" and bodily injury "arising out of an illegal act

committed by or at the direction of an insured." The umbrella policy excluded "any

injury caused by a violation of penal law or ordinance committed by or with the

knowledge or consent of any insured" and "any act or damage which is expected or

intended by any insured, or which is the foreseeable result of an act or omission

intended by any insured ***:" Each policy also contained a condition that "[t]his

insurance applies separately to each insured." We agree with Chubb that, at the very

least, this language created an ambiguity when read in conjunction with the

foregoing exclusions.

'7 Doe, 9o Ohio St.3d at 393, 394, 20oo-Ohio-186, 738 N.E.2d 1243, citing Preferred Mut. Ins.
Co. v. Thompson, 23 Ohio St.3d 78, 8i, 491 N.E.2d 688, and Transamerica Ins. Group v. Meere
(i984), 143 Ariz. 351, 356, 694 P.2d i8i.
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{¶22} In Wagner v. Midwesterii Indemn. Co.,18 the court held that in

"determining whether the parties contemplated joint or several coverage, the terms

of the contract are to be considered, and where provisions of a contract of insurance

are reasonably susceptible of more than one interpretation, they will be construed

strictly against the insurer and liberally in favor of the insured."19

{¶23} In Havel v. Chapek, the Eleventh Appellate District held that coverage

was still afforded for the negligence of an insured-even when the injury was caused by

the intentional conduct of another insured. In that case, the parents were sued after

their son had lalled his girlfriend. The parents sought coverage from their homeowners'

policy, which contained exclusions that were similar to those at issue in this case.20

{¶24} The Havel court concluded that applying the intentional-conduct

exclusions to a negligent insured "is contrary to the Ohio Supreme Court's holding

under Doe and is inconsistent with the Supreme Court's holding in Automobile Club

Ins. Co. v. Mills ***. Doe distinguished its analysis as to any intentional act of an

insured, but permitted appellants to obtain coverage for negligence related to the

sexual molestation when they did not commit the molestation. * * * Each insured's

individual coverage under the Grange policy must be applied separately to each

insured. The physical abuse and bodily injury exclusion in question only applies to

an insured who actually commits an intentional act-in this case, Jeremy, who

committed murder. The exclusion does not apply to potentially innocent negligent

insureds, such as Jeremy's parents, who may have negligently contributed to the

injury through failure to warn or protect. Pursuant to the holdings in Doe and

Automobile Club, Jeremy's parents have coverage and Grange has an absolute duty

i8 8g Ohio St.3d 287, 1998-Ohio-111, 699 N.E.2d So7.
19Id at 291 (internal quotations and eitations omitted).
20 Havel at ¶35•
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to defend under the policy."21 The court rejected the position of the dissenting judge,

noting that the "dissent would deny coverage for the negligent acts of an innocent

insured, due to the intentional, criminal act of another insured. In effect, the dissent

would deny coverage for the very purpose for which insurance is purchased, i.e.,

negligence resulting in bodily injuly."22

{¶25} We agree with this analysis. When confronted with an issue of

contractual interpretation, a court must give effect to the intent of the parties to the

agreement.23 The Doe court established that, in the context of negligence tied to

sexual molestation, "[w]hile it is indeed true that the average person would likely

find liability coverage for the intentional tort of sexual molestation loathsome, the

same rationale cannot extend to negligence. The average person would no doubt find

such coverage to be the purpose for which he obtained insurance."24

{¶26) When determining coverage, we examine the insurance contract as a

whole and presume that the intent of the parties is reflected in the language used in

the policy.25 When reading the severability condition in conjunction with the

exclusions in the Safeco policies, we hold that the exclusions are ambiguous.

Construing that ambiguity in favor of the insureds, in light of the policyholder

expectation recognized in Doe, we hold that the exclusions for intentional conduct do

not apply to insureds who have been merely negligent, when the policies contain

language indicating that coverage applies "separately to each insured."

21Id. (citations omitted).
22 Id. at ¶37.
23 Westfield u. Galatis, ioo Ohio St.3d 216, 2o03-Ohio-5849, 797 N.E.2d 1256, ¶11, citing
Hamilton Ins. Seru., Inc. v. Nationwide Ins. Cos., 86 Ohio St.3d 270, 273, 1999-Ohio-162, 714
N.E.2d 898, citing Employers' Liab. Assur. Corp. v. Roehm (1919), 99 Ohio St. 343, 124 N.E. 223,
syllabus.
24 Doe, 9o Ohio St.3d at 395, 2ooo-Ohio-186, 738 N.E.2d 1243-
25 Westfield at ¶11, citing Kelly v. Med. Life Ins. Co. (1987), 31 Ohio St.3d 130, 5o9 N.E.2d 411,
paragraph one of the syllabus.
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{¶27} We acknowledge the admonition of the Ohio Supreme Court in

Westfield v. Galatis that this "rule [of construction] will not be applied so as to

provide an unreasonable interpretation of the words of the policy."26 But we

conclude that our intetpretation is reasonable in light of Doe. For these reasons, we

overrule Safeco's second assignment of error.

Conflicts Sua Sponte Recognized

{128} Having examined the decisions in our sister districts, we find that our

decision in this case is in conflict and, on our own motion, certify the conflicts to the

Ohio Supreme Court for its consideration.

{129} First, our holding that the negligence of the insureds constitutes an

"occurrence" conflicts with the holding in Torres u. Gentry from the Fifth Appellate

District, which has held that "negligent supervision and negligent entrustment are

not 'occurrences' separate and apart from the underlying intentional tort but are

derivative claims arising out of the intentional acts."27 We therefore certify the

following question for review: "When an insurance policy defines an `occurrence' as

an 'accident' that results in bodily injury, does an `occurrence' include injuries that

result from an intentional act when the insureds seeking coverage are cla'uned to

have been negligent in relation to that intentional act?"

{¶30} We also conclude that our holding regarding the effect of the

"Severability of Insurance" language conflicts with the holding in United Ohio Ins.

Co. v. Metzger,28 which held that the existence of a severability provision did not

26 Westfield at 114, citing Morfoot u. Stake (1963), 174 Ohio St. 5o6, 19o N.E.2d 573, paragraph
one of the syllabus.
27 Torres v. Gentry, 5th Dist. No. o6 COA 038, 2oo7-Ohio-4781, ¶61, citing Offhaus v. Guthrie
(2000), 140 Ohio App.3d 90, 746 N.E.2d 685, discretionary appeal not allowed (2oo1), 91 Ohio
St.3d 1478,744 N.E.2d 775.
28 (Feb. 8, 1999), 3rd Dist. No. 12-98-1; see, also, Lehrner• u. Safeco Insurance/Anlerican States
Ins. Co., 171 Ohio App. 3d 570, 2007-Ohio-795, 872 N.E.2d 295, ¶53 ("The separation-of-insureds

ll

APPENDIX 64



iIO FIRST DISTRICT COURT OF AF _.ALS

change the analysis or create an ambiguity with respect to enforcement of

exclusionary language referring to "an insured."29 We therefore certify the following

question for review: "When an insurance policy excludes an injury 'which is expected

or intended by [an or any] insured ***'; injuries `arising out of an illegal act

committed by or at the direction of an insured'; or 'any injury caused by a violation

of penal law or ordinance committed by or with the knowledge or consent of any

insured," do the exclusions become ambiguous when read in conjunction with a

'Severability of Insurance' condition, in light of the announced expectation by

policyholders that their negligence will be covered?"

Conclusion

{¶31} For the reasons given above, the judgment of the trial court is affirmed.

Judgment affirmed.

HENDON, J., concurs.

PAINTER, P.J., concurs separately.

PAINTER, P.J., concurring separately.

{132} I concur with every word of Judge Dinkelacker's excellent analysis.

When different appellate districts can come to different conclusions about the

meaning of language, then that fact alone is good enough evidence that the language

is ambiguous. If lawyers and judges must puzzle over meaning, then of course the

meaning is unclear.

PCease Note:

The court has recorded its own entry on the date of the release of this opinion.

clause makes the coverage actually provided by the policy applicable to all insureds equally. It
does not purport to create coverage whcre a policy exclusimi applies.").
29 Id.
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Having considered thc niotions and legal »icntoranda submitted by all parties hereto, the

record and judgment in the underlying case against the Whites and Ben White, and the

argunicnts of counsel in Court on February 9, 2006, the Court finds:

I. 'rhat the motion of Safeco against the Whites is not well taken and should be

denied; and

2. That the motion of the Whites against Safeco is well taken and should be granted.

In rendering judgmeut for the Whites, the Court declares the rights and obligations of the parties

as follows.

Safeco has argued that its homeowner's policy and personal umbrella policy do not

provide coverage to the Whites because their son, Benjamin White, allegedly conimitted an

intentional tort excluded from coverage. Safeeo argues that an intentional tort or criniinal act

committed by Benjamin White (i.e. "an insured" or "any insured") negate coverage for the

Whites even though they have been found by a jury to have acted negligent but, not intentionally,

witli respect to their supervision of Ben White proximately causing a percentage of Plaintiffs'

compensatory damages.

The exetusions relied ttpon by Safeco do not specifically address negligent supervision or

entrustment claims. The policies mandate that the "insurance applies separately to each

insured." Homeowner's policy at p. 15; Untbrella policy at p.5. The jury fottnd that the Whites

acted negligently. Wlien the policy is read as a whole, the Court frnds that the exclusions relied

npon by Safeco do not apply. At a minitnum, an ambiguity arises whicli must be resolved in

favor of the Whites. The Court finds that thc arguments of the Whites are persuasive in light of

Doe r. Sliqffer (2000), 90 Ohio St.3d 388. Therefore, as to the Whites' niotion, reasonable minds

can come to but one conelusion, which is that there are no genuine issues of tnalerial fact and

that the Whites are entitled to jttdgment as a matter of law.
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'I'herefore, this Court finds that Safeco was and is obligated to provide for the defense of

the Whites in the case captioned Ste+,e qnd Megen I-li6ner, individuallx attd on hehalfof Cttse^y

Wliite, n minor r. Lance White. Dirrne Wliite «itd Benjamin While, Hamilton Cotinty Common

Please Court Case No. A0403452, and that there should be pro-rata sharing of the judgment

against Lance and Diane White under the Safcco at}d Pacific Indemnity Homeowners' policies

and tinder the Safeco and Federal umbrella policies in proportion to Uteir respective policy liniits;

and

3. That, as to motions of Safeco, Federal and Pacific against Benjaniin White, there

are genuine issues of material tact that, under the precedent of Nationwide Ins Co v Estate of

Kollstedt. 71 Ohio St 3d 624,1995-Ohio-245, preclude summaryjtidgment.

WHEREFORE, it is ORDERED, ADJUDGED and DECREED as follows:

I. Safeco's Motion for Sumniary Judgment against Lance and Diane White and

Benjamin Wliite is hereby DENIED; and

2. Federal and Pacific's Motion for Sunimary Judgment against Benjamin White is

ltereby DENIED; and

3. Lance and Diane White's Motion for Sununary Judgment against Safeco is

hereby GRANTED.

SO ORDERED thi day of March, 2006.

.IUDGE RUEHLMAN

3
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