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Rule 1.3

OHIQ RULES OF PROFESSIONAL CONDUCT

Section 8(F) of the Supreme Court Rules for the Government
of the Bar of Ohio.

Comperison to former Ohio Code of Professionai Responsi-
bility

Rule 1.3 replaces both DR 6-101(A)8) (2 lawyer shall not
neglect a legal matter entrusted to him) and DR 7-101(AX1)
{with Himited exceplions, a lawyer shall not fail to seek the
lawiful chjectives of his client through reasonably avsilable
means permitted by law and the disciplinary rules).

Neither Model Rule 1.3 nor any of the Model Rules on
advocacy states a duty of “zealous representation,” The
reference to acting “with zeal in advoeacy” is deleted from
Comment [1] because *zeal” is often invoked as an execuse for
unprofessional behavior, Despite the title of Canon 7 of the
Ohio Code of Professional Responsihility end the content of
EC 7-1, no diseiplirary rule requires “zealous” advocacy.
Moreover, the disciplinary rules recopnize that courtesy and
punctuality are not inconsistent with diligent representation
[DR 6-101(A)3)), that a lawyer, where permissible, may
exercise discretion to waive or fail to assert a right or
position (DR 7-101(B}1)], and that a lawyer may refuse to
aid or participate in conduet the lawyer believes to be
unlawful, even though there is some support for an argument
that. it is lawful [DR 7-101(B)(2)).

Comparison to ABA Model Rules of Professional Conduet
There is no change to the text of Model Rule 1.3.

The reference in Comment [1] (o a lawyer's use of “what-
ever lawful and ethical measures are required to vindicate a
client’s canse or endeavor” and the last three sentences of
the comment have been stricken. The choice of means to
accomplish the objectives of the representation are governed
by the lawyer's professional diseretion, and the lawyer's duty
to communicate with the client, as specified in Rules 1.2(a)
and 1.4(a)2).

The reference to a lawyer’s duty to act “with zeal in
advocacy upon the client's behalf” also is deleted. Zealous
advocacy is often invoked as an exeuse for unprofessional
hehavior.

Comment [8] is revised to state more concisely the conse-
guences of lawyer delay and neglect in handling a client
metter and explain when charges of negleet are likely to he
the subject of professional discipline,

The firgt sentence of Comment [4] is reworded and the
balance of that sentence and the second sentence are deleted.
The cortent of the deleted language is addressed in Rule 1.2,

Comment [5] is revised to refer to Gov. Bar R. V, Section
8(F). That rule authorizes Disciplinary Counsel or the chair
of a certified grievance committes to appoint z lawyer to -
inventory client files and protect the interests of elients when
& lawyrar dneg not or cannot (because of suspension or death)
attend to clients and no partner, executor, or other responsi-
bie party capable of conducting the lawyer's practice is
svailable and willing to assume responsibility.

Rule 1.4 Communication
(a) A lawyer shall do all of the following:

(1) promptly inform the client of any decision or
circumstance with respect to which the client’s in-
Jormed consent is required by these rules;

758

(2) reasonably consult with the client abogt the |

- means by which the cient’s objectives are tg he
accomplished;

(3) keep the client reasonably informed about e
status of the matter;

(4) comply as soon as practicable with *easonable
requests for information from the client;

(6) consult with the client about any relevant
limitation on the lawyer's conduct when the lawyar
fencws that the client expects assistarce not permit-
ted by the Ohio Rules of Professional Conduct ar
other law.

(b} A lawyar shall eyplain 2 matter to the extent
reasonably necessary to permit the client to make
informed decisiong regarding the representation,

(e) A lawyer shall inform a client at the time of the
client's engagement of the lawyer or at any time
subsequent to the engagement if the lawyer does not
maintain  professional liability insurance in the
amounts of at least one hundred thonsand dotlars per
occurrence and three hundred thousand dollars in the
aggregate or if the lawyer's professional lability in-
surance is terminated. The notice shall be provided
to the elient on a separate form set forth following this
rule and shall be signed by the client.

(1) A lawyer shall maintain a copy of the notice

gigned by the client for five years after termination
of representation of the client.

(2) A lawyer who is involved in the division of
fees pursuant to Rule 1. 5(e) shall inform the client
as required by division (¢} of this rule before the
client is asked to agree to the division of fees.

(8) The notice required by division (c) of this rule
shall not apply to either of the following:

{i) A lawyer who iz employed by s governmen-
tal entity and renders services pursuant to that
employment,;

(i) A lawyer who renders legal services to an

entity that employs the lawyer as in-house coun-
sel,

NOTICE TGO CLIENT

Purguant to Rule 1.4 of the Ohio Rules of Profes-
sional Coonduet, I am required to notify you that I do
not maintain professional Nehility (malpractics) insi?-

ance of at least $100,000 per ocevrrence and $300,000
in the aggregate,

Attorney's Signature
CLIENT ACKNOWLEDGEMENT

I acknowledge receipt of the notice reguired bY
Rule 1.4 of the Ohio Rules of Professionsl Conduct
that [insert attorney’s name] does not maintain profes:
sional liability (malpractice) insurance of at least

; 33100,000 per oceur.
 gate.

[
Client’s Signafi

.
T Date
E (Adopt'\:'_d off. 2-1-07}
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Rule 14
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Client's Signature

Date
. \iopted eff. 2-1-07)

Official Comment

gent is neeessary for the client to participate effectively in
~" 4o representation,

- rpmmnicsting with Client

" [2] If these rules require thab & particular decision zbout
< e representation be made by the client, division (a)1)
* quires that the lawyer promptly consult with and secure
;e client’s consent prior to taking action unless prior discus-
- sons with the client have resolved what action the elient
wmis the lawyer to take. Tor example, a lawyer who
“ eeives from opposing counsel an offer of settiement in a

" il controversy or a proffered plea bargain in a criminal

" yise must promptiy inform the client of ita substance unless
- the client has previously indicated that the proposal will be
" geeeptable or unacceptable or has authorized the lawyer to

[3] Division (a)(@) requires the lawyer to reasonably con-

. © T it with the client about the means to he used to accomplish
i a copy of the nptige - g P
years after terminatioy

the elient’s objectives. In some situations, depending on
"“hoth the importance of the action under eonsideration and

“oo ¢ the feasibility of consulting with the client, this duty will

dved in the dmlsmnn[ "% 'yequire consultation prior to taking action. In other eireum-

_stanees, such as during a trial when an immediate decision

of this rule before’ théf -must be made, the exigency of the situation may require the

v the divisicn of feps,. .-

lawyer to act without prior consiltation. In such cases the
lawyer must nonetheless act reasonably to inform the client
of actions the lawyer has taken on the client’s behalf, Addi-
~tionally, division (a)(3) requires that the lawyer keep the

" dient reasonably informed about the status of the matter,
\ - gnch ag significant developmentz affecting the timing or the
vices pursuant to that
CLRETTE eurred to date.

substance of the representation and the fees and costs in-

(4] A lawyer’s regular communication with clients will
minimize the oceasions on which a client will need to request
information concerning the representation. When a cliend
maites a reasonable request for information, however, divi-

" sion {a){4) requires prompt compliance with the request, or if

& prompt response is not feasible, that the lawyer, or a

~"member of the lawyer's staff, acknowledge receipt of the
- reguest and advise the client when a response may be

expected. Client telephone ealls should be promptly re-
turned or acknowledged.

Explaining Matters

[6] The client should have sufficient information to partiei-
pate intelligently in decisions concerning the objectives of the
representation and the means by which they are to be
pursued, to the extent the client is willing and able to do so.
Adequacy of communication depends in part on the kind of
advice or assistance that is involved. For example, when
there is timeto explain a proposal made in a negotiation, the
lawyer should review all important provisions with the elient
before proceeding to an sgreement. In litigation a lawyer

should explain the general strategy and prospects of success

1] Reasonable communieation between the lawyer and the ’

and ordinarily should consult the client on tactics that ave
likely to esult in significant expense or to injure or coerce
others. On the other hand, a lawyer crdinarily will not be
expected to describe trial or negotiation strategy in detail.
The guiding principle is that the lawyer should fulfill reason-
able client expectations for information consistent with the
duty to act in the client’s best intevests, and the client’s
overall requirements as to the character of representation,

i6] Ordinarily, the information to be provided is that ap-
propriate for & cllent who is a comprehending and resgonsi-
ble adult. However, fully informing the client according to
this standard may be impracticable, for example, where the
client is 2 child or suffers from diminished capacity. See
Rule 1.14. When the client is an organization or group, it is
often impossible or inappropriate to inform every cne of its
members about its legal affairs; ordinarily, the lawyer should
address communications to the appropriate officials of the
organization. See Rule 1.13. Where many routine matters
are involved, a system of limited or occasional reporting may
be arranged with the client.

‘Withholding Information

[7} In some circumstances, a lawyer may be justified in
delaying transmission of information when the client would
be likely to reaet imprudently {o an immediate communica-
tion. Thus, a lawyer might withhold a psychiatrie diagnosis
of 2 client when the examining psychiatrist indicates that
disclosure would harm the client. A lawyer may not with-
hold informatjon to serve the lawyer's own interest or con-
venience or the Interests or convenience of another person.
Rules or conrt orders governing iitigation may provide that
information supplied to a lawyer may not be disclosed to the
client. Rule 3.4(c) directs compliance with such rules or
ordets.

Professional Liability Insurance

[8] Although it is in the best interest of the lawyer and the
client that the luwyer maintain professional liability insur-
anee or another form of adequate financial responsibility, it is
not required in any eirenmstance other than when the lawyer
practices as part of a legal professional association, corpora-
tion, legal clinic, limited lahility company, or registered
partnership. ’

[4] The client may not be aware that maintaining profes-
sional lability insurance iz not mandatory and may well
assume that the practice of law requires that some minhnum
financial responsibility be carried in the event of malpractice.
Therefors, a lawyer who does not maintain certain minimum
professional liabifity insurance shall promptly inform a pro-
spective client or client, )

Comparisen to former Ohic Code of Professional Responsi-
hility .

Rule 1.4(a) states the minimum required communication
belween attorney and client. This is a change from the
aspirational nature of EC 7-8. Rule 1L4(a)(1) ecorresponds to
several sentences in EC 7-8 and EC 9-2. Rules 1.4(a)(2)
and (3) correspond to several sentences in EC 7-8. Rule
1.4(a}4) explicitly states what is implied in EC 7-8 and EC
8-2. Rule 1.4(a)(0) states a new requirement that does not
correspond to any DR or EC.

Rule 1.4(b) corresponds to several sentences in EC 78
and EC 9-2.

Rule 1.4(c) adopts the existing language in DR 1-104.
Comparison to ABA Model Rules of Professional Conduct
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