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STATEMENT OF FACTS

On March 28, 2008, the Seventh District Court of Appeals published an opinion holding
that portable breath tests are not to be considered as a factor in establishing probable cause to
arrest for operating a vehicle while intoxicated (OVI). The Seventh District cited Tebo, New

Test for DUI Defense: Advances in Technology and Stricter Laws Create Challenpes for

Lawyers, for support of its decision. State v. Derov, Mahoning App. No. 07MA71, 2008-Ohio-
1672, Pars. 11 and 12.

On July 9, 2008, this Court determined a conflict exists with State v. Gunther, Pickaway

App. No. 04CA25, 2005-0hio-3492 and certified the question:

Whether the results of a portable breath test are admissible to establish
probable cause to arrest a suspect for a drunk driving offense.

State v. Derov, 118 Ohio St. 3d 1503, 889 N.E. 2d 1023 (table), 2008-Ohio-3369.



STATEMENT OF AMICUS CURIAE INTEREST

Mothers Against Drunk Driving (MADD) is a 501(¢)(3) non-profit grassroots
organization with more than 600 affiliates and two million members nationwide. MADD is the
nation’s leader in the fight against drunk driving. Through the work of dedicated volunteers and
supporters, drunk driving fatalities have declined by 4% since MADD’s inception in 1980. More
than 2300 anti-drunk driving laws have been passed, public awareness has risen and thousands of
impaired driving victims have received assistance. The mission of MADD is to stop drunk
driving, support the victims of this violent crime, and prevent underage drinking, Although
substantial progress has been made in the war on impaired driving, it continues to be the nation’s
most frequently committed violent crime and three out of every ten Americans will be involved
in an alcohol-related crash sometime in their lives.

In 2007, 12,998 people were killed in vehicular crashes caused by offenders driving
under the influence of alcohol (according to the National Highway Traffic Safety
Administration). Of those 12,998 fatalities, 391 Ohioans were killed in 2007 according to
NHTSA. NHTSA estimates that 500,000 people have been injured iﬁ alcohol-related
crashes in Ohio,

MADD is one of the largest grassroots organization in the United States conducting
public policy efforts to address the problem of impaired driving. It supports legislative
initiatives on both the state and federal level. Although great strides have been made toward
eliminating impaired driving, much work still remains. One of the primary tools used in fighting
impaired driving is the officer’s ability to make arrests based on probable cause. Portable breath
tests are instrumental in making this decision. If the decision made by the Court is not reversed,
it will become substantially more difficult for law enforcement officers to ascertain probable

cause in a large proportion of OVI cases in the State of Ohio.



In the last twenty (20) years MADD national office has purchased and distributed
thousands of portable, mobile, preliminary breath testing instruments to law enforcement
agencies throughout the United States and Ohio. In Ohio from 1996 to the present, one

manufacturer alone (Intoximeters) has distributed 1,629 PBTs (Appendix 1),



PROPOSITION OF LAW:

TIIE RESULTS OF A PORTABLE BREATH TEST FROM AN INSTRUMENT ON THE
CONFORMING PRODUCTS LISTS OF EVIDENTIAL BREATH MEASUREMENT
DEVICES APPROVED BY THE NATIONAL HIGHWAY SAFETY TRAFFIC
ADMINISTRATION ARE ADMISSIBLE TO ASSIST IN ESTABLISHING PROBABLE
CAUSE TO ARREST FOR AN IMPAIRED DRIVING OFFENSE



LAW AND ARGUMENT

In a vast majority of the states, PBTs are acceptable as an additional tool to establish
probable cause. “While there may be questions as to the admissibility of either [sic PBT or
HGN]} of these tests as substantive evidence of guilt on the DUI charge, both are admissible to

determine whether probable cause existed. See United States v, Iron Cloud, 171 ¥.3d 587 (8"

Cir. 1999).” United States v. Bourgeois, U.S. Dist. Ct., S.D., Mississippi (2007), 2007 WL 2219

335 (Appendix 2).
Some states have even created a separate penalty, criminal or otherwise, for refusing to
submit to a PBT, including:

Kansas Code Section 21-3105 (2) and 21-4503 (4), a fine of not more than $500.
(p. 189)

Minnesota Code Section 169 A-51 will subject a person to the provisions of the
Implied consent law. (p. 273)

Nebraska Code Section 60-6, 197(3} and 60-6, 211.02(2). Any driver must
submit to a PBT if the officer has reasonable grounds to believe that such
person has alcohol in his or her body, has committed a moving traffic
violation, or has been involved in a traffic accident. Section 28-106 a
Class V Misdemeanor. (p. 317)

Michigan Code Section 257.625 m. A misdemeanor for a person to refuse to
submit to a PBT while operating a CMV; not more than 93 days in jail
and/or a fine or not more than $100.00. (p. 263)

Digest of Impaired Driving and Selected Beverage Control Laws, U.S. Dept. of Transportation,
NHTSA, 24™ Ed. (2007) (Appendix 3)

The National Highway Traffic Safety Administration (NHTSA) is the agency to which

courts defer when determining the admissibility of field tests. State v. Homan (2000), 89 Ohio

5t.3d 421. In 1973, the United States Department of Transportation and the NHTSA, with
advice from the National Safety Council, developed a protocol and notice procedure for
scientifically testing and evaluating all Evidential Breath Testing devices (EBTs) including non:

mobile units (i.e., BAC data masters, BAC verifiers, intoxilyzers) and mobile units “designed to
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be transported to non fixed operational sites in the field.” (i.e., PBTs, Alco-Sensors III and IV).

Highway Safety Programs; Standard for Devices to Measure Breath Alcohol, 38 Fed. Reg., No.

212, 30459 (November 5, 1973). (See Appendix 4). These standards were updated in 1984 and

‘again in 1993. Highway Safety Programs; Standard for Devices to Measure Breath Alcohol, 49

Fed. Reg., No. 242, 48854 (December 14, 1984) (See Appendix 5) and Highway Safety

Programs; Model Specifications for Devices to Measure Breath Alcohol, 58 Fed. Reg., No, 179,

48705-48710 (September 17, 1993) (See Appendix 6). These standards comply with the
National Bureau of Standards among other scientific criteria (Appendix 5, p. 48855).

Only after the same vigorous laboratory standards were applied to both mobile and non-
mobile, PBT and stationary EBTs, was there approval by NHTSA and entry into a list of
approved devices. These devices also may be removed from the approved list for failure “to
perform according to NHTSA standards.” {(Appendix 4, p. 30460), The standards were
established and adjusted after national public notice and institutional and public comment and
response. (Appendix 5, p.48855)

The National Highway Traffic Safety Administration then published in the Federal
Register a “Conforming Products Lists of Evidential Breath Measurement Devices.” Many
PBTs, including Alco-Sensors III, IV, used by the Ohio State Highway Patrol, have been
specified on that list since 2000, 65 Fed. Reg., No. 141, 45419 at 45421 (July 21, 2000)
(Appendix 7); 69 Fed. Reg., No. 134, 42237 (July 14, 2004) (Appendix 8); and most recently
72 Fed. Reg., No. 241, 71480 at 71482 (Dec. 17, 2007) (Appendix 9). Furthermore, in the U.S.

Department of Transportation publication, Digest of Impaired Driving and Selected Beverage

Control Laws, the PBT is defined as an instrument acceptable for probable cause determinations.
{p. 11) (Appendix 10).

NIITSA has further explained the accepted uses and purposes of PBTs:



Pretiminary Breath Testing

The basic purpose of preliminary breath testing (PBT) is to demonstrate the
association of alcohol with the observable evidence of the suspect’s
impairment....The PBT provides the evidence that alcohol is the chemical
basis of that impairment by yielding an on-the-spot indication of the
suspect’s blood alcohol concentration (BAC). The PBT provides direct
indication of the BAC level. It does not indicate the level of the suspect’s
impairment........

Preliminary breath testing, like psychophysical testing, is a stage in the pre-
arrest screening of a DWI suspect.....The PBT result is only one of many
factors the officer considers in determining whether the suspect should be
arrested for DWIL. It should never be the sole basis for a DWI arrest. The
PBT result is an important factor because it provides direct indication of
alcohol impairment. ...

Advantages of PBT
A PBT offers scveral important advantages for DWI detection. It may:

0 corroborate other evidence by demonstrating that the suspicion of alcohol
impairment is consistent with the officer’s observations of the suspect’s
mental and physical impairment.

O confirm the officer’s own judgment and help gain confidence in
evaluating alcohol mmpairment accurately, based on observations and
psychophysical tests.......

© disclose the possibility of medical complications or impairment due to
drugs other than alcohol. {The PBT can confirm or deny that alcchol is the
cause of the observed impairment. For example, observed psychophysical
impatrment coupled with a PBT result showing a very low BAC indicates an
immediate need to investigate the possibility that the suspect has ingested a
drug other than alcohol or suffers from a medical problem.)

O help to establish probable cause for a DWI arrest...

(emphasis added)

National Highway Traffic Safety Adm., U.S. Dept of Transp., HS 178 R 9/04, DWI Detections
and Standardized Field Sobriety Testing Student Manual (2004}, at VII 7, 8 (Appendix 11).

Of course there are advantages and limitations to PBTs as there are other explanations
besides impairment for glassy eyes, slurred speech, bloodshot eyes, poor balance, odor, etc.

However, PBTs are “reasonably accurate.” Id, at VII 8.



Of recent concern to the Ohio State Legislature is the increase in incidence of impaired
driving due to “other drugs” besides ethanol (alcohol). The enactment of Ohio Rev. Code §
4511.19 A(1)(j) (i) thru (x) prohibited certain levels of “other drugs” (cocaine, marijuana, etc.) in
urine or blood. Disallowing the use of PBT results for probable cause determination would
hinder law enforcement from narrowing the scope of investigation into the use of these “other
drugs.” Id, at VII 8.

It is apparent that the United States Depariment of Transportation and/or NHTSA, after
extensive study and review, has sanctioned the use of PBTs for assistance in probable cause
determination and confirmation of the consumption of alcohol. Such verification is necessary as
some drivers stopped for OVI deny any intake of alcohol. In Homan, supra, the Ohio Supreme
Court recognized NHTSA (U.S. Dept. of Transportation) as a proven authority on methods to
detect the level of impairment in an individual. Reliance on NHTSA’s publications was
indicated, at pp. 424 and 425 and in the dissent at p. 430. Any analysis of the question of use of
PBTs for probable cause should include the same due deference, as in Homan, to NHTSA’s
findings and recommendations.

This Court held in State v. Edwards (2005), 107 Ohio St.3d 169, 174 *... [J]udicial

officials at suppression hearings may rely on hearsay and other evidence, even though that
evidence would not be admissible at trial.” (emphasis added) Extraneous material, “non-
evidential” material, like hearsay is often used to establish probable cause.

In 2001, the Ohio Department of Health (ODH) eliminated the category of “non-
evidential” instruments from its approved list, Its Alcohol Testing Chief explained in response
to the Third District Court of Appeals’ misinterpretation that this elimination had nothing to do

with the Department’s belief whether the PBT was reliable for probable cause/non-evidential



(suppression) issues, but rather that the ODH had no regulatory authority for such category:
“non-evidential (i.e., probable cause).” (Appendix 12).

Any analysis of the question before this Court must begin with an appraisal of probable
cause. “Probable ‘cause does not require the officer to correctly predict that conviction will

result.” Bowling Green v. Godwin (2006), 110 Ohio St. 3d 58, 62. The emphasis should be on

what, an “objectively reasonable” police officer would believe.....[Emphasis added) Id, at 62. It
should follow that when a laboratory tested and NIISTA approved PBT indicates a positive
alcohol test result, tantamount to an admission of consumption of alcohol, an objectively
reasonable trained and experienced police officer could consider this in. his totality of
circumstances.

Sincc 1985, Ohio courts have considered admission of consumption, albeit likely
understatements, in their criteria for finding a totality of circumstances for probable cause to

arrest, See State v. IHoman (2000), 89 Ohio St. 3d 421, 427; State v. Boczar, Ashtabula County

App. NO. 2004-A-0063, 2005-Ohio-6910, at par. 52; State v. Maston, Mahoning County App.

No. 02CA101, 2003-0hio-3075, at par. 7; State v. Maloney, Geauga County App. No. 2007-G-

2788, 2008-Ohio-1492, at par. 37. (This most recent 11™ District case also accepts the results of
the PBT (.134) for probable cause, at par. 58 and conflicts with the 7" District’s statement in

Derov that the 11" District does not admit PBTs for probable cause, Deroy, supra, at par. 10;

State v. Thompson, Union County No. 14-04-34, 14-04-35, 2005-OHI0O-2053, at par. 19; State

v. Menking, Washington Cty. App. No,02CA66, 2003-OHI0-3515, at par. 16; Village of Gates

Mills v. Wazbinski, Cuyahoga County App. No. 81863, 2003-OHIO-5919, at par. 23; State v.

Sandlin, Warren County App. No. CA 2000-01-010, Oct. 23, 2000, at p. 3 of 4; Dutkiewicz v.

State of Ohio, Lucas County C.A, No. L-85-071, July 19, 1985, at p. 2 of 2. All the Appellate



Districts 7%, 3", 8™, 11" and 12" cited in Derov for not allowing PBT testimony for probable
cause are contained in this list.
The ultimate question may be best posed as:

Is the admission of consumption of alcohoel, including the amount consumed
by a driver being investigated for driving under the influence of alcohol, more
“reasonably ftrustworthy” to a “reasomably trained and experienced law
officer”, than a PBT which has undergone standardized testing by the U.S.
Department of Transportation/NHTSA? Is this admission of alcohol from a
more “reasonably trustworthy source™ than the PBT which shows a positive
reading of alcohol?

See comparable language, City of Mason v. Murphy (Warren 1997) 123 Ohio
App 3d 592, 598.

If this Court answers in the negative to both questions, then the conclusion must be that
PBT results should be considered as a source for confirming or establishing alcohol consumption
and a portion of the totality of circumstances test like odor, glassy eyes, slurred speech, slow

movements, etc, no more...... but certainly no less.
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CONCLUSION

No one can seriously dispute the magnitude of the drunken driving problem
or the states’ interest in eradicating it. Media reports of alcohol-related death
and mutilation on the Nation’s roads are legion. The anecdotal is confirmed
by the statistical. The United States Government reports that “drunk drivers
cause an annual death toll of nearly 13,000 and cost society at least $114
billion dollars annually. Ohio is hardly immune from the drunk driving
problem; Ohio police reports indicate Ohioans share the road with 140,000
drunk drivers." For decades, this Court has “repeatedly lamented the tragedy.”
South Dakota v. Neville, 459 U.S. 553, 558, 103 S.Ct. 916, 920, 74 L..Ed.2d
748 (1983); see Breithaupt v. Adram, 352 U.S. 432, 439, 77 S.Ct. 408, 412 1
L.Ed.2d 448 (1957) (“The increasing slaughter on our highways....now
reaches the astounding figures only heard of on the battlefield”).

Michigan v. Sitz (1990), 496 U.S, 444, 451,

This “battlefield” spreads throughout our nation, including all of Ohio. In the vast
majority of states, reasonably prudent, trained, and experienced law enforcement personnel are
equipped with a “reasonably trustworthy source” to be included in the totality of circumstances
for probable cause...PBTs. There is no sufficient reason to deny the citizens of Ohio the same
protection that other states have in ridding their highways of drivers under the influence of
alcohol.

MADD supports the continued use of PBTs for consideration in finding probable cause to
arrest for OVI in Ohio. Elimination of their use will result in extreme hardship in the
prosecution of impaired drivers.

MADD respectfully requests that this Court hold that the result of NHTSA approved
PBTs be admitted at “non-evidential” suppression hearings as a component for totality of
circumstances in determining probable cause to arrest for operating a motor vehicle while under

the influence of alcohol.

11



Respectfully submitted,

W/l /A S

Timothy L. Van Eman (0002015)
LAMKIN, VAN EMAN, TRIMBLE,
BEALS & DOUGHERTY, LLC

500 South Front Street, Suite 200
Columbus, Ohio 43215

Telephone: (614) 224-8187
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Intoximeters
World Leader in Breath Alcohol Testing for Over Fifty Years

August 18, 2008

MADD Ohio State Office
5900 Roche Drive, Suite 250
Columbus, OH 43229-3277

RE: Intoximeters PBT’s Sold in the State of Qhio
Dear Sirs:

During the period of 1996 through 2008, Intoximeters has sold approximately 1,629 Alco-
Sensors, Alco-Sensor 11I's, and Alco-Sensor FST’s in the State of Ohio with an average price of
$435.00.

Sincerely,

M. R, Forrester
Chairman

cc: Martin Aubry, Perrysburg Prosecutor’s Office

State of Missouri
County of St. Louis

Subscribed and sworn to before me by M. R. Forrester on this 18" day of August 2008.

CATHERINE T, ORZEL Notary Public
Notary Public- Notary Seal
State of Missouri
i St. Charles County
.My Commission Expires June 4, 2009
Commission # 05529074

e T T " R

AR

[N W S,

8110 LACKLAND ROAD o SAI.NT Louts Missourl o 63114
PHONE 314-429-4000 o FAX 314-429-4170
http://www.intox.com APPENDIX 1



Slip Copy
Slip Copy, 2007 WL 2219335 (5.D.Miss.)

U.S. v. Bourgeois
S.D.Miss.,2007.
Only the Westlaw citation is currently available.
United States District Court,S.D. Missis-
sippi.Jackson Division,
UNITED STATES of America
V.
Joann BOURGEQIS.
Criminal Action No. 3:06CR51TSL-JCS.

July 30, 2007.

George L. Lucas, Federal Public Defender, Jackson,
MS, for Joann Bourgeois.

Dunn Lampton, US. Attorney's Office, Jackson,
MS, for United States of America.

MEMORANDUM OPINION AND ORDER

TOM S, LEE, United States District Judge.

*] This cause is before the court on the appeal of
Joann Bourgeois of her March 27, 2006 conviction
pursuant to 36 CFR. § 423 (DUI refusal). The
government opposes the appeal, and the court, hav-
ing considered the partics’ memoranda and the re-
cord in this case, concludes that the appeal is not
well taken and thus, that defendant’s conviction is
due to be atfirmed.

On November 12, 2005, around 9:58 p.m., Bowr-
geois, who had admittedly consumed four to five
alcoholic beverages at a wedding earlier in the
evening, was stopped at a checkpoint established by
Natchez Trace Parkway Park Rangers at the inter-
section of the Natchez Trace Parkway and a local
road.

At trial, Ranger Rachel Strain testified that as she
approached Bourgeois' vehicle, she smelled “a very
strong odor of an alcoholic beverage™ and observed
that Bourgeois had bloodshot eyes, slurred speech
and was behaving nervously, Additionally, the oth-
er Ranger on the scene recovered an open bottle of

@ Page 1 of §

Page 1

beer from the vehicle's console. Strain administered
the Horizontal Gaze Nystagmus field sobriety test
FNI and concluded that Bourgeois was deficient in
each of the six areas. Strain administered a “walk
and torn” test and the “stand on one leg” test, and
again concluded that Bourgeois did not perform sat-
isfactorily.™Finally, Strain requested that Bour-
geois take a portable breath test. Bourgeois com-
plied, and after a brief wait for the results, Strain
announced 1o Bourgeois that she was .02 over the
legal limit. Strain amested Bourgeois on suspicion
of driving under the influence and transported her
to a local police department to administer the Intox-
ilyzer 8000 test. At the station, Bourgeois refused
the test and Strain issued citations for driving under

“the influence (36 C.F.R. § 4.23), breath test refusal

(36 CFR. § 423", and open container viola-
tion (36 C.FR. § 2.35).

FN1. An HGN test is conducted by asking
the driver to cover one eye and focus the
other on an object, usually a pen-held by
the officer at the driver's eye level. As the
officer moves the object gradually out; of
the driver's field of vision, she watches the
driver's eyeball to detect involuntary
jerking. The officer then observes: (1) the
inability of each eye to track movement
smoothly; (2) pronounced nystagmus at
maximum deviation; and (3) onset of the
nystagmus at an angle less than 45 degrees
in relation to the center point.

Young v. City of Brookhaven, 693 So.2d
1355, 1359 (Miss.1997) (internal cita-
tions omitted).

FN2. Regarding this test, Strain testified:

Ms. Bourgeois could not stand as direc-
ted and with one foot in front of the oth-
er. She had to stand with both feet to-
gether. During the test, she did not walk
heel to toe in any of her steps, and also

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

APPENDIX 2
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Slip Copy
Slip Copy, 2007 WL 2219335 (S.D.Miss.)

when she turned around she stopped to
steady herself. During the one leg stand,
she swayed before the test began, and
that was the conclusion of that test.

Although Strain claimed at trial that
Bourgeois had not performed satisfactor-
ily on the HGN or either of these other
tests, the video tape of the stop reflects
that after Bourgeois had completed these
three field tests, Strain assured her that if
she passed the portable breath test, the
final field test, she would be free to go.
Either Strain had concluded at the time
that the result of the first three tests was
satisfactory, or at least equivocal, which
is not what Strain claimed at trial, or she
intended to mislead Bourgeois.

FN3 Part 4 of Title 36 of the Code of Fed-
eral Regulations deals with traffic and
vehicle safety within the National Park
System. Section 4.1 states:

The applicability of the regulations in
this part is described in § 1.2 of this
chapter. The regulations in this part also
apply, regardless of land ownership, on
all roadways and parking areas within a
park area that are open to public traffic
and that are under the legislative juris-
diction of the United States.

Section 1.2(a) of Titde 36 of the Code of
Federal Regulations provides, in part:

a) The regulations contained in this
chapter apply to all persons entering, us-
ing, visiting, or otherwise within:

{1} The boundaries of federally owned
lands and waters administered by the
National Park Service; [and]

(2) The boundaries of lands and waters
administered by the National Park Ser-
vice for public-use purposes pursuwant to

Page 2 of 5
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the terms of a written instrument.
Section 4.23 provides, in part:

a) Operating or being in actmal physical
control of a motor vehicle is prohibited
while:

{1} Under the influence of alcohol, or a
drug, or drugs, or any combination there-
of, to a degree that renders the operator
incapable of safe operation; or

(2) The alcohol concentration in the op-
erator's blood or breath is (.08 grams or
more of alcohol per 100 milliliters of
blood or 0.08 grams or more of alcohol
per 210 liters of breath. Provided
however, that if State law that applies to
operating a motor vehicle while under
the influence of dlcohol establishes more
restrictive limits of alcohol concentra-
tion in the operator's blood or breath,
those limits supersede the limits spe-
cified in this paragraph....

{c) (1) At the request or direction of an
authorized person who has probable
cause to believe that an operator of a
motor vehicle within a park area has vi-
olated a provision of paragraph (a) of
this section, the operator shall submit to
one or more tests of the blood, breath,
saliva or urine for the purpose of determ-
ining blood alcohol and drug content.

At trial, the magistrate judge heard testimony from
Strain regarding the administration of the HGN test
and viewed the video tape of Strain's stop of Bour-
geois and found Bourgeois not guilty of driving un-
der the influence, stating he could not “conclude
from the tape that she was impaired. She did better
than anybody I've ever seen on that particular test
of DUL”However, he found her guilty of DUI te-
fusal and imposed a fine of $1300 and placed her
on probation. He further informed Bourgeois that
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“[tthe State of Mississippi will suspend your hi-
cense for their purposes for the requisite amount of
time, and after you've paid the fine and done that,
you will be on non-reporting probation.”

On appeal, Bourgeois argues that because Ranger
Strain did not have a reasonable suspicion to de-
mand an Intoxilyzer test, the magistrate judge erred
by admitting the fact of her refusal into evidence
and by finding her guilty of DUI refusal. She addi-
tionally argues that the magistrate judge sentenced
her under the wrong statute. Specifically, she ar-
gues that “[t]he magistrate judge sentenced Bour-
geois under the Assimilated Crimes Act, 18 U.S.C.
§ 13, where 18 U.S.C. § 3118, enacted by Congress
in 1988, specifies the punishment for refusal as loss
of driving privileges on federal reservations.”For its

part, the government contends the magistrate judge
* correctly found that there was sufficient probable
caunse to warrant administration of the Intoxilyzer
test, which Bourgeois refused. It further maintains
that Bourgeois was properly charged and sentenced
under § 4.23. The court agrees with the government
on both points.

*2 The court first addresses whether the magistrate
judge should have suppressed the evidence of the
DUI refusal. In reviewing the denial of a motion to
suppress, this court employs a two-tiered standard,
examining the factual findings of the trial court for
clear error, and its ultimate conclusion as to the
constitutionality of the law enforcement actions de
novo. United States v. Washington, 340 F3d 222,
226 (5th Cir.2003). Having reviewed the record in
this case, the court concludes that there is no error.

Defendant phrases her argument on this point in
terms of whether Strain had a “reasonable suspi-
cion” to require her to take the Intoxylizer test. Un-
der the law, however, while Strain was required to
have reasonable suspicion before initiating the field
sobriety tests, see Rogala v. District of Columbia,
161 F.3d 44, 52 (D.C.Cir. 1998} (holding that only
reasonable suspicion is required to conduct a field
sobriety test because it is such a minimal intrusion
on the dnver), under 4.23(c), Strain was actually re-
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quired to have probable cause to believe that a vi-
olation of 4 .23(a) had occurred in order to require
a blood, urine, salvia or breath test, See 4.23(¢c)(*“At
the request of an authorized person who has prob-
able cause to believe that an operator of a motor
vehicle within the park has violated a provision of
paragraph (a), the operator shall submit to one or
more tests ... to determine blood alcohol and drug
content). For the reasons that follow, the court con-
cludes that she had both.

Bourgeois' admission that she had been drinking
earlier in the day, together with Strain's observa-
tions that Bourgeois strongly smelled of alcohol,
had bloodshot eyes and had an open container of
beer within arm's reach, could have given rise to
reasonable suspicion that she was driving while im-
paired. As Bourgeois correctly points out, the pur-
pose of the field tests is to confirm or dispel the of-
ficer's suspicion that an individual is driving while
impaired by alcohol. See United States v. Frantz,
177 FSupp.2d 760, 764 (5.D.0hio 20001 (“The
purpose of the field sobriety tests is to confirm or
disconfirm an initial suspicion of DUL™), Here,
there are no results of such tests. According to
Bourgeois, because the magistrate judge found that
she passed all the physical field sobriety tests,
Strain’s reasonable suspicion was nepated and thus,
there certainly could not have been probable cause
to require her to take the Intoxylizer test. Bour-
geois' argument on this point overlooks the fact that
Strain testified that Bourgeois failed not only the
HGN test but also registered above the legal limit
on the portable breath test. While there may be
questions as to the admissibility of either of these
tests as substantive evidence of puilt on the DUI
charge, both are admissible to determine whether
probable cause existed. See United States v. fron-
cloud, 171 F3d 587 (8th Cir.1999) (collecting
cases, portable breath test reliable as screening test
to develop probable cause), and Deloach v. City of
Starkville, 911 So02d 1014, 1017 (Miss. App.20035}
(HGN test results may be used to demonsirate prob-
able cause). Accordingly, despite the fact that
Bourgeois flawlessly completed the “walk and
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turn” test and the “stand on one leg” test, the ma-
gistrate judge did not err in concluding that there
was probable cause to require Bourgeois to take the
Intoxilyzer test as requested by Strain.

*3 Bourgeois, apparently under the misapprehen-
sion that she was prosecuted pursuant to the Assim-
itated Crimes Act, 18 US.C. § 13, ef seq., next ar-
gues that the government sentenced her under the
wrong statute. Specifically, she urges that she
should have been sentenced under 18 U.S.C. §
3118. This statute provides:

(a) Consent.-Whoever operates a motor vehicle in
the special maritime and territorial jurisdiction of
the United States consents thereby to a chemical
test or tests of such person's blood, breath, or urine,
if arrested for any offense arising from such per-
son's driving while under the influence of a drug or
alcohol in such jurisdiction. The test or tests shall
be administered upon the request of a police officer
having reasonable grounds to believe the person ar-
rested to have been driving a motor vehicle upon
the special maritime and territorial jurisdiction of
the United States while under the influence of drugs
or aleohol in violation of the laws of a State, territ-
ory, possession, or district.

(a) Effect of Refusal.-Whoever, having consented
to a test or tests by reason of subsection (a), refuses
to submit to such a test or tests, after having first
been advised of the consequences of such a refusal,
shall be denied the privilege of operating a motor
vehicle upon the special maritime and territorial
jurisdiction of the United States during the period
of a year commencing on the date of arrest upon
which such test or tests was refused, and such re-
fusal may be admitted into evidence in any case
arising from such person's driving while under the
influence of a drug or alcohol in such jurisdiction.
Any person who operates a motor vehicle in the
special maritime and territorial jurisdiction of the
United States after having been denied such priv-
ilege under this subsection shall be treated for the
purposes of any civil or criminal proceedings
arising out of such operation as operating such
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vehicle without a license to do so.

Initially, the court observes that although Bourgeois
asserts that the magistrate judge sentenced her un-
der the wrong statute, the gist of her argument is
that the government prosecuted her under the
wrong statute. This argument should have been
raised before the trial court and was not. Accord-
ingly, as she has not preserved this error for appeal,
it may be reviewed only for plain error. {nited
States v. Duncan, 191 F.3d 569, 575 (5th Cir.1999)
(*Plain error review applies to claims that were not
raised before the trial court .”).

Based on the following, the court concludes that
prosecution under § 4.23 was not improper. The
court's research of this issue has found that § 3113
was enacted as an implied consent statute to aid in
the government’s prosecution of crimes under the
Assimilated Crimes Act™The ACA “provide[s)
a set of criminal laws for federal enclaves by the
use of the penal law of the local state ‘to fill the
gaps in federal criminal law.” * United States v
Brown, 608 T.2d 551, 553 (5th Cir.1979) (internal
citations and quotations omitted). “The government
can resort to state law for prosecution only if no act
of Congress directly makes a defendant's conduct
punishable.” Id. Here, the enactment of § 4.23(a)
precludes prosecution under state law via the
ACA ENSUnited States v. Hedf, 979 F.2d 320, 322
{3rd Cir.1992) (collecting cases and concluding that
a federal regulation (as contrasted with a statute)
operates as an “enactment of Congress” within the
meaning of the ACA). According, the magistrate
judge did not err by failing 10 sentence Bourgeois
under § 3118,

FN4, The section was enacted on Novem-
ber 18, 1988 and originally codified at 18
U.S.C. § 3117. The original enactment at
PubL. [00-690, Title VI, § 6477(b)1)
makes clear that the new law is an
“Assimilated Crimes Act” amendment,

FNS5. The government assertion that § 3118
does not apply to prosecutions of crimes
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oceurting in national parks because nation-
al parks do not come within the federal
government's special maritime and territ-
orial jurisdiction as set out in 18 US.C. § 7
is incorrect. In United States v. Magee, 29
F3d 625 (5th Cir.1994), the Fifth Circuit
affirmed the defendant's conviction under
18 U.S.C. § 1117 (conspiracy to murder).
The crime occurred on the Natchez Trace-
way Parkway and the indictment recited
that the court's subject matter jurisdiction
was premised on [8 U.S.C. § 7(3).

N6, Given that prosecutors have the dis-
cretion to “choos[e] among statutes that
impose different penalties, even if they are
violated by the same conduct,”United
States v. Barchelder, 442 U.S. 114, 125, 99
5.Ce. 2198, 220405, 60 L.Ed2d 755
{1979}, and that § 4.23 has been deemed an
enactment of Congress, contrary to defend-
ant's assertion otherwise, it does not “go[ ]
without saying” that a federal criminal
statute would necessarily invalidate a fed-
eral criminal regulation which purported to
regulate the same conduct as the statuie.

*4 Based on the foregoing, it is ordered that the
conviction of defendant Joanna Bourgeois is af-
firmed.

S50 ORDERED.

S.D.Miss., 2007,

U.S. v. Bourgeois

Slip Copy, 2007 WL 2219335 (8.D.Miss.)

END OF DOCUMENT
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KANSAS

Pre-Sentencing Investigation Law (PSI) (Yes/No): Yes Alcohol and Drug Evaluation required §§8-1008(c)
and {d), 8-1567
Sanctions for Refusal to Submittoa
Chemical Test:
Refusal to Take a Preliminary Breath Test: , _
Criminal Sanctions (Fine/Jail): Yes Infraction A fine of not more than $500 X~
§§21-3105(2) and 21-4503(4), $90 if a person pleads
guilty or no contest under the uniform fine schedule.

£8-2118(c)

Administrative Licensing Action

(Susp/Rev): None
Other: None
Refusal to Take Implied Consent

Chemical Test:
Criminal Sanction (Fine/Jail): Neone
Administrative Licensing Action

(Susp/Rev): First occurrence- Suspension — 1 year (mand); second

occurrence- Suspension — 2 years; third occurrence-

Suspension — 3 years (mand); fourth occurrence—

Suspension — 10 years; fifth or subsequent occurrence-

Permanent Revocation §§8-1002(a) and 8-1014(a)
Sanctions Following a Conviction for a DWI Offense:

Criminal Sanctions:

Imprisonment: First offense (Class B misdemeanor) — 48 consecutive
hours to 6 months; second offense (Class A
misdemeanor) — 90 days to 1 year; third and
subsequent offenses (felony) — 90 days to 1 year
§§8-1567(d), (), () and (g)

Mandatory Minimum Term: First offense — 48 consecutive hours; second offense -
5 consecutive days (or 48 consecutive hours, then work
release or house arrest); third and subsequent offenses
90 days (or 48 consecutive hours, then work release or
house arrest); fourth or subsequent offense — 90 days (or
72 consecutive hours, then work release.)§8~1567(d),
©), () and (g).

Note: I. Under the DWI law, "imprisonment" includes
"any restrained environment under the control of a
court and law enforcement agency”. §8-1567(r)(2).
However, incarceration for a felony DWI offense is not
to be served in a facility operated by the State
Secretary of Corrections. §21-4704(i). 1I. All offenses
committed by a person during a lifetime are considered
in determining the number of priors. §8-1567(1)(3).

Fine:

Amount ($ Range): First offense — $500 to $1000; second offense — $1000
to $1500; third and subsequent offenses — $1500 to
$2500; fourth or subsequent offense ~ $2500.
§8-1567(d), (¢) (f) and (g).

Mandatory Minimum Fine ($):*’ First offense — $500; second offense — $1000; third
offense — $1500; fourth or subsequent offense — $2500.

7 An "assessment” of $110 is levied against persons who are either convicted of a DWI offense or who enter a DWI
-diversion program. The "assessment” funds are used to support community-based alcohol and drug safety action
189



Sanctions for Refusal to Submit
to a Chemical Test:

Refusal to Take a Preliminary Breath Test: )(

Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Other:

Refusal to Take Implied Consent

Chemical Test:

Criminal Sanction (Fine/Jail):

Administrative Licensing Action (Susp/Rev):

Other:

Sanctions Following a Conviction for a DWI Offense:
Criminal Sanctions:

MINNESOTA

See Footnote No. 5%

It is a crime to refitse to submit to a chemical test
under the implied consent law. §169A.20, subd. 2
A refusal to submit to a chemical test is a drunk-
driving offense. '

Admin. Revocations. Revocation 1 year
§169A.52, subd. 3(a) However, for a first refusal
criminal offense conviction, the licensing revocation
of 90 days applies instead of this action, §169A.54,
subds. 1(2) and 6

First offense - 15 days mandatory — For persons <
18 years 0ld-90 days mandatory; subsequent refusal
(within 10 years) or a refusal where the person has
had a prior drunk-driving or admin. per se violation

‘(within 10 years) — 180 days mandatory For persons

< 18 years o0ld-360 days mandatory §171.30, subds.
2a and 2b

After these mandatory periods, a person is eligible
for limited driving privileges. §171.30

This licensing action is imposed even if a test is
obtained without consent following a refusal.
§169A.52, subd. 3(a)

In any civil or criminal hearing or trial, the results of
a breath test, when performed by a person who has
been fully trained in the use of an infrared or other
approved breath-testing instrument ... are admissible
in evidence without antecedent expert testimony that
an infrared or other approved breath-testing
instrument provides a trustworthy and reliable
measure of the alcohol in the breath.

Fourth Degree Drunk Driving Offense - No
Aggravating Factors- Misdemeanor §169A.27
Third Degree Drunk Driving Offense -

One Aggravating Factor-Gross Misdemeanor
§169A.26

Second Degree Drunk- Driving Offense

€25 A refusal to submit to a PBT will subject a person to the provisions of the implied consent law (§169A.51). %,
§169A.41, subd. 4 Historical Note: Under a previous PBT law, which used similar language, the State Supreme Court
held that a refusal to submit to a PBT would not result in licensing action. Only & refusal to submit to the implied
consent would be grounds for such action. State, Depariment of Public Safety v. Grovum, 209 N.'W.2d 788 (Minn. 1973)
Comment: It appears reasonable to assume that this holding would also preclude the imposition
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NEBRASKA

STATE: NEBRASKA

General References: Revised Statutes of Nebraska and
Nebraska Administrative Code (NAC)

Basis for a DWI Charge:

Standard DWI Offense: : Under the influence of alcoholic liquor*
- §60-6,196(1)(a)
Iilegal Per Se Law (BAC/BrAC): L 20870 £60.6,196(1)(b) and (¢)

Persons Under 21 Years Old-BAC/BrAC =.02 but
<08 Traffic Infraction (Civil Offense) §§60-6,
211.01, 60-6, 211.02(3) and 60-672

Presumption (BAC): None
Types of Drugs/Drugs and Alcohol: Under the influence of Any Drug §60-6,196(1)=2)
Other: _
Chemical Breath Tests for Alcohol Concentration:
Preliminary Breath Test Law: Yes §§60-6,197(3) and 60-6,211.02(2) Any driver y¥

must submit to a preliminary test if the officer has
reasonable grounds to believe that such person
has alcohol in his or her body, has committed a
meoving traffic violation, or has been involved ina

traffic accident.
Implied Consent Law:
Arrest Required (Yes/No): ~ Yes™ §60-6,197(2)
Implied Consent Law Applies to
Drugs (Yes/No): Yes §60-6,197(1)
Refusal to Submit to Chemical Test '
Admitted into Evidence: Yes §60-6,197(11) (Criminal Cases) and State v.

Romell, 204 N.W.2d 573 (1973)

Refusal to Submit to Chemical Test _

After valid arrest is separate crime: Yes A driver involved in a motor vehicle crash where
there are reasonable grounds that the driver is DW]
may be required to submit to a chemical test to
determine if he/she has either alcohol or drugs in
his/her system. Injury or death is not a prerequisite
for this requirement. §60-6,197*

* In cases involving “driving while under the influence” where both alcohol and drugs are involved, it is not

necessary for the State to prove which substance, alcohol or drugs, caused the impairment. State v. Falcon,
615 N.W. 2d 436 (Neb. 2000).

-7 This State's illegal per se law also makes it an offense to operate a motor vehicle with a breath alcohol concentration
of .08 or more.

%9 Standards: Grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. §§60-6,196(1)
and 60-6,211,01

1 Probable cause (not an arrest) is needed prior to requesting a person under 21 years old to submit to a test for
evidence related to a vielation of §60-6, 211.01 (driving with a BAC/BrAC 2.02). §60-6, 211.02(2)

3 A surviving driver (or pedestrian) 16 years old or older who is involved in an accident where there has been a fatality
shall be required to submit to a chemical test of the blood, breath or urine in order o determine the amount of alcohol or
drugs in the body. The tests' results and the identity of the persons tested are considered public records and are subject to
being disclosed. §§60-6,103 and 60-6,104,
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NEBRASKA

Chemical Tests of Other Substances for Alcohol
Conceniration Which Are Authorized Under

the Implied Consent Law:

Blood: Yes §60-6,197(1)
Urthe: Yes §60-6,197(1)
Other: . None

Adjudication of DWI Charges:

Mandatory Adjudication Law (Yes/No): No. Pretrial diversion of DWI cases is prohibited.
§29-3604

Anti-Plea-Bargaining Statute (Yes/No): No

Pre-Sentencing Investigation Law (PSI)

(Yes/No): Yes.™ Alcohol screening is required for either a first

or subsequent offender. §60-6,196(8)
Sanctions for Refusal to Submittoa
Chemical Test:

Refusal to Take a Preliminary Breath Test:

Criminal Sanctions (Fine/Jail): Class V Misdemeanor: $100 fine, nio imprisonment A
£§28-106 and 60-6,197(3)

Administrative Licensing Action

(Susp/Rev): Yes: immediate confiscation of license, one-year

revocation for refusal to take test; 90-day revocation
if test failed. Revocation limited to 30 days with
installation of ignition interlock §§60-498.01and 60-
498.02

Other: Persons Under 21 Years Old: A person under 21 years
old who refuses to submit to a preliminary breath test
to determine if he/she was driving with a BAC/BrAC
>.02 may be arrested for a violation of §60-6, 211.01.
§60-6,211.02(2) '

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail}): First offense (Class W misdemeanor) — Not more than
$500/60 days; second offense within 12 years — (Class
W misdemeanor) — Not more than $500/90 days; third
offense within 12 years — (Class W misdemeanor) —
Not more than $600/1 year; fourth or subsequent
offense within 12 years — {Class 1V felony) — Not more
than $10,000/5 years. §§28-105, 28-106 and 60-6,197
Mandatory Sancftions:
1. If probation is not granted: first offense — $400/7
days; second offense (within 12 years) — $500/30
days; third offense (within 12 years) — $600/90 days;
fourth or subsequent offense (within 12 years) — 10
days §§28-106 and 60-6,197(4)
I1. If probation is granted: first offense — $400; second
offense (within 12 years) — $500/5 days or 240 hours
of community service; third offense (within 12 years)

3 A court may order a pre-sentence investigation in any case." §29-2261 (2) and (3)
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MICHIGAN

is valid until the conclusion of the DWI criminal
proceedings, or if not prosecuted, for 90 days or until admin
suspension, whichever comes first.

Post DWI Conviction Licensing Action: See Footnote No.%,
Type of Licensing Action
(Susp/Rev): 1) Driving while visibly impaired: first offense -

Suspension; second offense (within 7 years) — Revocation;
third offense (within 10 years} — Revocation
2) Driving while under the influencefiliegal per se: first
offense - Suspension; second offense (within 7 years) —
Revocation; third offense (within 10 years) — Revocation
3) Any DWI offense where there is a "serjous impairment
of a body function” — Revocation
4} Persons Under 21 Years OQld: Any Bodily Aleohol
Content — first offense — Suspension; a violation of this
prohibition where there have been 2 violations of any other
drunk-driving law provision — Revoeation; in addition, for
any offense where there has been a prior revocation within
7T years — Revoeation
Citations for the above actions: §§257.303(2) and (4) and
257.319(8)
Term of License Withdrawal

(Days, Months, Years, etc.): 1} Driving while visibly impaired: first offense — 90 days
(If the offense involved driving while impaired by a
controlled substance or a controlled substance and alcohol -
180 days); second offense — not less than 1 year; any
subsequent offense where there has been a prior revocation
within 7 vears — not less than 5 years. §§257.303(2) and
(4) and 257.319(8)

Chapter 777,
%% | icensing action under the point system: vehicle manslaughter or driving while under the influence/illegal per se-6
points; driving while impaired-4 points; twelve points in two years may result in suspension/revocation. A suspension
cannot be longer than one year, §§257.320{1) (d), (2) and (4) and 257.320a (1) (a), (¢) and (i)
DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person's privilege
to operate a CMV is suspended for 1 mandatory year (3 years if transporting hazardous materials) if, while driving a
CMYV, that person (1) has violated the law that prohibits CMV operation with a BAC/BrAC/UrAC 2.04, (2} has violated
the provisions of the drunk driving law (§257.625(1}, (3), (4), (5), (6) ot (7)) or (3) has refused to submit to a chemical
test for alcohol concentration or the presence of controlied substances. For either (1} a subsequent violation or (2) a
combination of two or more violations of any of the above listed items, a revocation for not less than 10 years. §257.625f
{1) {b) and (c). Under §257.625m, a person who operates a CMV with a BAC/BrAC/UrAC .04 but <07 commits a
criminal offense: first offense (misdemeanor) — Jail — Not more than 93 days and/or fine of not more than $300 and
license suspension for 90 days (a restricted license is available for all of this period); second offense (within 7 years)
(misdemeanor} ~ Imprisonment for not more than 1 year and/or a fine of not more than $1,000 and license revocation for
1 year (mand); and, third offense (within 10 years) (felony) — Imprisonment to 5 years or probation with county jail from
30 days to 1 year {(w/48 con hrs) with 60 to 130 days of community (the minimum imprisonment and/or community
service are mand) and/or a fine of $500 to $5,000 and license revocation for 5 years (mand). In addition, a CMV
operator who has a BAC/BrAC/UrAC =.015 must be placed "out-of-service” for 24 hours. Finally, it is a misdemeanor
for a person to refuse to submiit to a preliminary breath test (PBT) while operating a CMV; the sanctions for this offense
are imprisonment for not more than 93 days and/or a fine of not more than $100, and results in a 24-hour out-of-service
order. Mote: The standards for BAC, BrAC and UrAC are respectively as follows: grams of alcohol per 100 milliliters
of blood, grams of alcohol per 210 liters of breath or grams of alcohol per 67 milliliters of urine. §§257.1¢, 257.4b,
257.7a, 257.303(2) and (4), 257.312¢, 257.319(8)(f), 257.319b, 257.319d, 257.625a (4) and (5) and 257.625m
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38 FR 30459-02 ' Page 1

38 Fed. Reg. 30459 (November 5, 1573)
NCOTICES

. DEPARTMENT OF TRANSPORTATION
Naticnal Highway Traffic Safety Administration

HIGHWAY SAFETY PROGRAMS
Standard for Devices to Measure Breath Alcohol

November 5, 1973
The purpose of this notice is to publish the details of a program for development
of a qualified products list for use by the National Highway Traffic Safety Admin-
istration, and by State and local governmentg using Federal funds for purchasing
evidential breath-testing eguipment.

38 FR 30459-30463

END OF DOCUMENT
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Abuse, and Mental Health Administra-
tion, and pursuant to the provisions of
Public Law 92-463, section 10(d).

Agenda items are subject to change as
priorities dictate,

Substantive program information may
be obtained from the contact person
listed above.

The NIAAA Information Oficer who
will furpish summaries of the meeting
and & roster of committce members is
Mr. Harry C. Bell, Assoeciate Director for
Public Affairs, National Institute on Al-
cohol Abuse and Alecholism, Room
6-C-15, Parklawn Building, 5600 Fishers
Yane, Rockville, Maryland 20852, tele-
phone; 301—443-3306.

Date: October 20, 1973,

Roder O, EGEBERG,
Interim Administrator, Alcohol,
Drig  Abuse, and Mental
Health Administradion.

[FR Doc.T3-2347% Filed 11-2-73;8:45 am]

Food and Brug Administration
[FAP 2A2810)

NATIONAL MARINE FISHERIES SERVICE

Notice of Withdrawal of Petition for Food
Additives

Pursuant to provisions of the Federal
Food, Drug, and Cosmetic Act. (sec. 409
(b), 72 Stat. 1786; 21 .5.C, 348(b)), the
following notice is issued; '

In accordance with §121.52 With-
drawal of petitions withoutl prejudice of
the procedural food additive regilations
(21 CFR 121.52), National Marine Fish-
eries Service, Department of Commerce,
Washington, DC 20235 has withdrawn its
petition (FAP 3A2810), notice of which
was published in the FEbpERAL RESISTER
of August 2, 1972 (37 FR 156443), propos-
ing that §121.1262 Whole fish profein
concentrate (21 CFR 121.1202) be
amended by raising the limit on the level
of residue of Isopropyl alcohol that may
be present in whole fish protein concen-
trete.

Dated: October 25, 1873.

ALBerT C. KOLBYE, JT..
Acting Director, Bureau of Foods,

[FR Doc.'73—23433 Filed 11-2-73,8:45 am

DEPARTMENT OF
TRANSPORTATION

National Highway Traffic Safety
Administration

HIGHWAY SAFETY PROGRAMS

Standard for Devices to Measure Breath.
Alcohol

The mrpose of this notice is to publish
the details of a program for development
of s gualified products list for use by the
National Highway Traffic Safety Ad-
ministration, and by State and local gov-
emments using Federal funds for pur.
chasing evidential breath-testing equip-
ment, ‘

_The Hizghway Safety Act of 1966 pro-
vides that each State shall have a high-
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way =alety program designed to reduce
motor vehicle accidents and deaths, In-
juries and property damage resulting
therefrom. The Secretary ol Transpor-
tation is charzed with the responsibility
for developing uniform standards for
highway safety programs, pursuant to
section 402(a) of the Act, and for carry-
ing out a research and demonstration
program, pursuant to section 403 of the
Act. From the outset of the program,
development of a broadly-based aleohol
countermeasures program has been a
high priority. Highway Safety Program
Standard No. 8 covers Alcohol in Rela-
tion to Highway Safety, and establishes
requirements for the alcohol-related
aspects of the State programs, The stand-
ard includes requirements for legislative
actions (such as development of implied
congent laws, and laws establishing pre-
sumptive levels of intoxication), as well
as for development of breath testing and
other law enforcement-capabilities. The
NHTSA has also conducted a vigorous
research and demonstration effort to ad-
Eance the available techniology in this
eld.

In these efforts it has been clear that
development and use of accurate testing
devices is essentlal. A1l jurisdictions cov-
ered by the Act now have impiied consent
statutes. All but four have statutes estab-
lishing 2 0.10 percent blood alechol level
or lower as a presumptive level of In-
toxication. Some Siates have also re-
cently adopted statutes establishing a
certain blood aleohol level as illegal “per
se'’, for a person In control of a3 motor
vehicle.

In addition to a requirement in Stand-
ard No. 8 for development of controls
relating to breath-testing activities,
Volume 8 of the Higchway Safety Program
Manual provides additional guldelines
for assisting States in implementing pro-
grams. Section IV, parapgraph 3 of the
Manual deals with chemical tests for
alcohol Impairnient. The reguirements
with respect to breath tests are further
specified in subsection 3{e¢), “Analysis of
Breath”. This section provides certain
specifications for the accuracy of breath-
testing equipment to he used in the law
enforcement process, With the rapidly
advancing breath-sensing technology
there has heen a proliferation of new
devices being offered on the market for
use by police in enforcement programs.
As a result of these developments there
is a need for an extension of the require-
ments currently provided in Volume 8
of the Manual. Officials from State and
local governments have requested guid-
ance in making purchases:; court develop-
ments have highlighted the importance
of accuracy: and the continuing use of
Federal funds for purchasing breath-
testing equipment malkes it important te
ensure effective expenditure of the funds.

To meet this need a variety of stand-
ards are being developed by the National
Bureau of Standards (NBS) for the
NHTSA. The first of these standards
covers evidential breath-testing devices.
The development of this standard in-
cluded g review of the current state of the
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art in breath-testing devices to develop
& performance standard asainst which
devices could be tested and a qualified
products list developed. The effort began
initially in the Committee on Alcohol and
Drugs of the Mational Safety Council
(N3C) and has been carried through by
the NATSA in close collaboration with
the National Bureau of Standards. Since
many manufacturers may wish to sell
products to the NHTSA and State and
local governments using Federal funds
it was decided that a comment and as-
sistance on the standards would be
soight from manufacturers as well as
from scientific and other techmological
experts. In December 1972, manufac-
turers were sent copies of the draft
stendard for review., The NBS mailed a
draft of the standard, with a request
for comments or suggestions, to 22 man-
ufacturers, 52 State governors’ repre-
sentatives and highwey safety coordina-
tors (with a request that they forward
an additional enclosed copy of the drait
to their State officia! responsible for se-
lecting or purchasing breath-testing
equipment), and 21 other experts in the
field, most of whom were members of the
Executive Doard of the Commitice on
Alcohol end Imrues, Nationzal Safety
Council. Replies have been received from
12 manufacturers, 30 State officials, and
6 other experts. Comments were also Te~
celved from an ad hoe review subcommit-
tee of the National Safety Conncil Com-~
mittee on Alcohol and Drugs.

Generally the letters approved of the

draft, although most letters contained
suegestions for change. Subjecis most
frequently mentioned were the system
of units, the definition of blood alcohoal
equivalent (BAQ) and the specificity test
using alcohol-free subjects.
- As p result of these suggestions. the
units for blood salcohol! concentration
were changed from mg/ml to the more
familiar percent weight hy volume (per-
cent W/V) based upon grams of alcohol
per 100 milliliters of blood. The defnition
of BAQ was eliminated. The name of the
specificity test was changed to “Blank
Reading™ test. The scope of the standard
was also changed to include mobile evi-
dential breath testers.

Three letiers sugzested that the preci-
sion and accuracy tolerances were too
tight and three others {including the
Committee on Alephol and Drugs) sug-
gested that these iolerances were too
loose. After restudying the data., NBS
decided not to change these tolerances,
which are based on a chi-sgquare test
at the 85-psreen coafidence level using
data from 90 tests at NBS with three dif-
ferent breath testers at the three con-
centration levels.

Notice of the availlability of the draft
for review was also published in the
Commerce Business Daily in December
1972,

The result of this review and dellbera-
tion is the standard testing pirocedure
set forth below. Items meeting the stand-
ard will be included on a qualified prod-
uckts Iist that will be used to determine
acteptabtlity for purchase by the Fed-
eral Government in its efforts and for
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purchase by the State and local govern-
ments with funds available pursusnt to
section 402¢g) of the Act,

Qualification testing to these stand-
ards, of products submitted by manu-
facturers, will be conducted by the DOT
Transportation Systems Center (TS(),
55 Broadway, Cambridge, Massachusetts
02142. 'The National Bureau of Stzndards
will act as consultants to the Transpor-
tation Systems Center in the ccnduct of
these tests. Tests will be conducted semi-
annually, Manufacturers wishing to suyb-
mit devices for evaluation must apply for
a test dafe to the Department Systems
Center not later than 4 weeks after pub-
leation of this notice. Normally, at least
30 days will be required Irom the date
of motification until the test ¢an be
scheduled, One week prior to the sched-
uled initiation of the testing program,
the manufacturer will deliver two units
of his equipment to TSC. In addition to
the Operator’s Manual and the Mainte-
nance Manual hormally supplied with
the purchase of this ewquipment, the
manufacturer chell deliver to TSC specl-
fieations and drawings which fully de-
seribe these units, Proprietary informa-
tion will he respected.

The two units submitted must be a
prototype model. One of the two uniis
will be returned to the manufacturer at
the end of the testing period. The United
States will reserve the right to purchase
the remaining device at its discretion.
‘The manufacturer will have the right to
check his units between the arrival In
Combridge and the start of the test, but
will have no access to the units during
the tests. Any malfunction of the device
which resulis In failure to complete any
of the tests satisfactorily will result in
failure of the qualification program. If a
device falls, it may bhe reaubmt&ed for
next testing series.

ANl testing is expected to be completed
within 3 months of the date of publica-
tion of this notice. The test results will
be transmitted to each manufacturer. On
the basis of these results, the NITTSA will
develop a qualified preduets list covering
the evidential breath-testing equipment.
It is expected that within 8 months of the
publiecation of this netice an NHTSA Di-
rective will be issued amending Volutne 8
of the Highway Safety Program Manual
to Include the qualified products list as a
Tunding eriteria, Only devices appearing
on this )ist will be purchased with Fed-
eral funds available under sections 402
(a) or 403 of tl.e Act. However, units not
on the list may be purchased by DOT or
NBS for experimental or developmental
testing,

Retesting of devices will be conducted
under several circumstances. Pirst, it ig
expected that annual periodic testing will
be conducted using devices purehased on
the open market. Second, the NHTSA
intends to modify and improve these
standards as new data and test proce-
dures become available. It is intended,
for example, to add to the standards
another section definihg means of check-
ing for the capability of a device to col-
lect deep lung alr by the use of rebreath-
ing technigques. It is slso Intended to
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increase the reguirements Ior accuracy
and precision if warranted by cost-effec-
tiveness eonsiderations. A requirement
mey be added for instruments to produce
& permanent record of the test resulls.
Coinments and recommended revisions
are invited from sll interested parties,
Sunpggestions should be addressed to the
Associate Administrator, Traffic Salety
Programs, Natlonal Highway Traffic
Safety Administration, DOT, 400 %7th
Street, SW, Washington, D.C, 20580. No-
tification will be provided in the ¥Eperar
RzcisTeR of each such modifleation. The
mahufacturers whose equipment has al-
ready been tested to the standard will be
notified to resubmit the equipment for
testing to the new specification only.

Third, if at any time a manufacturer
changes the design of & device currently
on the NHTSA qualified products list, the
manufacturer should submit the pre-
posed changes to the DOT Transporta-
tion Systems Center for reviaw. Based on
this Teview, the NHTSA will deecide
whether the change will require retesting
of the unit. Normally, such retesting will
be accomplished at the next annual test-
ing period. In special eases, however, the
NHETSA may, at its option, permit an
earlier retesting of the device.

Fourth, the DOT Transportation Sys-
tems Center will, on behalf of NHTSA,
estahblish a Standards Compllance Infor-
mation System (SCIS) for the purpose
of eliciting information on the perform-
ance of devices listed on the NHTSA
qualified products list. Reportz will he
solicited from State and local agencies
on their acceptance testing. In addition,
field performance data wilt be obtained
from law enforcement agencies using the
equipmnent. User reports will he elicited
to assure that (1) devices continue to
perform according to the NHTSA stangd-
ard, and {2) experience In field use does
not indicate an excessive breakdown rate
or maintenance problems.

If information gathered through the
SCIS indicates that an instrument on
the gualified products 1ist is not perform-
ing In accordance with the NHTSA
standard, the Transportation Systems
Center will initiate a special Investiga-
tion., This study may include visits to
users and additional tests of the device
obtalned from the open market. If this
investigation indicates that the devices
actually sold on the market are not meet-
ing the NHTSA standard, then the man-
ufacturer will be notifled that the in-
strument may be dropped from the
qugalified products list.«In this event the
manufacturer shall have 30 days to reply.

Based on the DOT Transportation Sys-
tems Center Investigation and the data
presented in reply by the manufacturer,
the NHTSA will make a determinztion
as to whether the instrumentation should
remain on the qualified products list. De-
vices dropped from the list may not be
resibmitted for reconsiderntion for a
period of 1 year. Upon resubmission, the
manufacturer must submit a statement
deseribing what has been done t{o over-
come the problems which led to the
dropping of the device in question from
the list,

The primary objective of these stand-
ards is to ensure that Federal funds pro-
vided to the Btates under Bection 402 of
the Highway Safety Act are expended
only for effectlve breath test equipment.
A second objective of these standards Is
to assist the Stete and local communi-
ties by providing a centralized qualifice-
tion test program for breath-testing de-
vices designed to collect evidence in law
enforcement propgrams. These standards
are not intended to replace the current
qualification programs required in cer-
tain States for this eguipment or to ai-
rectly regulate the manufecture of
breath-testing equipment. However,
some Siates may wish to make use of this
program In additien to setting thelr own
requiremnents. Finally, it 1s hoped that
these standards can assist industrinl or-
ganizations in producing breath test
equipment by establishing a minimum
national performance standard against
which they can develop their designs,

Accordingly, the DOT performance
stendard for evidential breath testers to
measure alcohol econtent shall be as set
forth below,

(25 U.8.C. 402, 403.)
Issued on: October 30, 1973.

Wirtarp ¥. HowELL,
Acttng Assoclate Adminisirator,
Trafilc Safety Programs, Na-
tional Highway Trafiic Safety
Administration.

EvVIRENTIAL BREATH TESTERS FPOR ALCOHOL
CONTERT .

1, Purpose and Seope. 'The purpose of
this standard is to establish performance
requirements and metheds of test for
evidentinl breath testers. Evidential
breath testers (EBT) are instruments
which measure the alcohol content of
deep lung samples of breath with sui-
ticient accuracy for evidential purposes,
The standard as a whole 15 intended pri-
g‘gﬂly for use in qualification testing of

2. Classification.

21 Mobility.

211 Mobile evidential breath testers.
EBT which are designed to be transported
to nonfixed operational sites in the feld,

2.1.2 Nonmobile evidential breath
testers. EBT which are designed for op~
eration at a fixed location.

2.2 Power source.

221 Battery powered evidentinl
breath festers. EBT which are powered
by batteries,

222 AQ. powered evidential breath
testers. EBT which are powered from the
&.C. power lines.

3. Definitions. -

3.1 Alcohol. Ethanol: ethyl aleohol.

3.2 Blood alcohol concentration
(BAC) . Blood alcohol concentration, ex-
pressed in percent weight by volume
(percent w/v) based upon grams of al-
coliol per 100 millliters of blood In zc-
cordance with the Uniform Vehicle Code !

1 Coples of the Uniform Vehicle Clode Sup-
plement 1 1972 are avallable from the MNa-
tional Committee on Tnlform Traffic Laws
end Ordances, 855 Notrth L’Enfant Plaza, BW,,
Washington, D.C. 20024,
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§11-902.1(a) (Supplement 1, 1972). A
BAC of 0.10 percent w/v is equivalent to
£.10 grams of alcchol per 100 milliliters
of bBlood €0.10g/100ml or 1.0mg/ml).

Alcohol concentrations in either breath
or in vapor mixtures are expressed in
milligrams of alcohol per liter of vapor
tmgz/1>. For convenience, an equivalent
BAC will be given jn percent wy/v in
parentheses. To convert a vapor concen-
tration in umits of mg/ to units of
percent w/v, multiply by 0.21.

3.3 Qualification {ests. Tests per-
tormed to check the compliance of a
product with the requirements of &
standard in advance of, and independ-
ent of, any specific procurement action.

3.4 Standard deviation. A common
indieation of precision among repeated
measurements of a single guantity given
by:

Standard Deviatlon= -\/ E‘i'_’,“.rg_’fﬂ

where:

N=thes number ¢f moasurernents,

X—the value of a single measuyrement, and
X =the mean of all X',

An equivalent formula which is often
more convenient for performing calcu-
Iations is:

Stendard Deviation= 1 /1—?%-

! -
where 58 =8um of X?— (_S_ug;tﬂ

2.5 Systemalic error. The diference
betweenr the mean measured valune and
the known wvalue, expresséed 88 f per-
centage of the known value.

4, Reguirements.

4.1 Precision. Evidential breath test-
ers shall measure the alcohol content of
vapor mixtures with an average stand-
ard deviation of 1o more than 0.02 mg/1
(0.004 percent W/V) when tested in
accordance with 5.1.

4.2 Accuracy. Evidential breath test-
ers shall measure the aleohel content of
vapor mixtures with a systematic error
pf no more than plus or minus 19 per-
cent at an ethanol vapor concentration
of 0.24 mgs1l (0.050 percent W/V), and
no more than plus or minus 5 percent at
concentrations of 0.48 mg/1 (0.10 per-
cent W/ and 0.2 me/1 (0.15 percent
W/V), when tested in accordanee with
52,

43 Blank reading. Evidential breath
testers shall indicate an average instru-
ment reading of no more than 0.048 mg/1
(0.010 percent W,/V) when breath from
aleohol-free subjeets is tested in accord-
ance with 5.3.

*This conversion factor Is based on a com-
moenly used value recommended by the Com-
mittee on Alcohol and Drugs of the Natlonal
Safety Council; that is, 2.1 liters of “deep
lung* air &t 34°C contalns approxXimately the
same guantity of ethanel as 1 ml of circulat-
ing pulmonary arterizl blood. See, for ex-
ample, R. ¥N. Harger. R. B, Forney and R. 5.
Baker, “Estimation of the Level of Blood
Alcohol from Analysls of Breath.,” Quarterly
Journal of Studies on Alechol, 17, 1-18
(1954),
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44 Breath samplng. Since the
breath/bloocd correlation will be poor if
an improper breath sample is taken, the
instrument readihg shall he compared
with direct measurements of eapillary or
venous whole blood samples, in aceord-
ance withh 5.4, to test for deep-lung sam-
pling performance.

Nore~—The use of this test In the stand-
ard does not Imply that dircot blood meas-
ursments aré necessarlly the only possible
means for checking the deep-lung sampling
pertormance of the nstrument. If an accept-
able performance test which involves breath
aleohol msasurement aione 1s developed, re-
vision of this standard will be considered.

44.1 The limits tg bias in breath/
bhlood correlation shall be zero and
—0.020 percent W/V as determined by
the value of ¥, the evidential breath
tester reading corresponding to a BAC of
0.10 percent W,V on the breath/blood
correlation line drawn in accordance with
5.4.13. That is, the value of ¥ shall be
between 0.08 and 0.10 percent W/V.

442 At least seven of the eight
breath-alcohol data points calculated in
5.4.10 shall not depart from the breath/
blood correlation line by more than
+0.020 percent W/V, That is, at ieast
seven of the eight breath-blood points
plotted in accordance with 5.4.12 shall lie
between the two iines drawn in accord-
ance with 5.4.14 parallel to the breath/
blood correlation 1line and passing
through the points ¥ 40.020 and ¥ — 0.020
percent W/V.

458 Power.

45.) When a.c. powered evidential
breath testers are operated at a.c. line
voltages of 108 volis and 123 volts (rms)
in aeccordance with 5.5, the systematic
errors shall not exceed plus or minus 5
percent, and the standard deviations
shall not exceed 0.02 mg/1 (0.004 percent
w/.

452 EBattery powered evidential
breath testers shall have an Indicator
which warns when the accuracy and
precision requirements (4.1 and 4.2,
cannot be met because of battery condi-
tion.

4.5.3 The operator's manual supplied
with battery powered evidential brezth
testers shall state the approximate num-
ber of breath tests which ean be per-
formed before battery replacement or re-
charging s necessary.

48 Ambient conditions.

46.1 Evidential breath testers shall
meet the requirements of this standard
when operated within the following am-

-bient conditions.

{a) Temperature: 20°C (E8°F) to
30°C (85°F).

(b} Pressure: 835 mm (25 In) to 787
mm (31 in) Hg.

fe) Relative Humidity: 10--90 percent.

462 When an evidentlal breath
tester is designed for operation at tem-
peratures cutside the limits specified in
4. 6.1.a, the instrument shall be tested in
accordance with 5.6 at each of the speci-
fled limits outside the range 20°C to
30-°C. 'The systemnatic errors shall not ex-
ceed plus or minus 5 percent and the
standard deviations shall not exceed 0.02
me/l (0.004 percent W/V).
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4,863 Ii a temperature correction is
redquired, this correction shall not ex-
ceed 20 percent of the uncorrected value.

4.9 Vibration stability of mobile EBT,
Evidential breath testers shall measure
the alcohol content of vaper mixtures
with a systematic error of no more than
plus or minus § percent and a standard
deviation o no more than 0.02 mg/1
(0,004 percent W/V) after they have
been subjected to the vibration test in
accordance with 5.7,

4.8 Elecirical safety. EBvidential
breath testers shall meet the following
requirements of the American National
Standard Electrical Safety Require-
ments, ANSI C 395-1964:® 3.1, Shock
Hazard: 3.1.1, Grounding; 34, Flam-
mability: 4.1.1, Marking of Terminals;
4.1.3, Male Plugs; 4.2.1, Internal (Wir-
fneg and Cabling); and 4.4, Over-Current
Protection.

4.9 Operator's manual. An operator’s
manual shall be supplied by the manu-
facturer or distributor.- with each eviden«
tial breath tester. This manual shall
clearly state the Instructions for opera- -
tion and maintenance of the instrument,
and shall include the following Infor-
makbkion.

¢ay The ranges of temperature, atmos-
pheric pressure and relative humidity
within which the Instrument is designed
o be operated.

(b) Any temperature corrections to
compensate for ambient temperatures
outside the range glven in 4.6.1.a,

&, Test methods. The ambient condi=-

. tions of temperature, pressure, and hu-

midity shall he within the ranges speci-
fied in 4.6.1 during the tests described in
51, 5.2, 5.3, 54, 5.5, and 5.7,

5.1 Precision test using known ethanol
vapor concenirations.

511 Connect a device which supe
plies known concentratjons of ethanol
vapor to the evidential breath tester in
accordance with the instructions in the
cperator’s manual. The device and the
ethanol mixture used therein shall meet
the requirements of the standard for
breath tester calibrasing untts.

5.1.2 Flush the sambling assembly of
the instrument comnletely with the alco-
hol vapor sample as deseribed in the op-
erator's manual.

512 Using the evidential! breath
tester, measure each of the three kmown
ethanol vapor concentrations listed below
ten times:

¢a) 0.24 me/T (0.050 percent WV,

(b 048 mg/1 (0.10 percent W/ V).

{¢) 0.72 mg/l (0.15 percent W/V).

5.14 For each of the three sets of ten
measurements made in accordance with
5.1.3. calculate the standard deviation.
(See sample calculation in appendix A)
Add the three standard devistions and
divide by 3 to obtain the average stand-
ard deviation. .

52 Accuracy lest using known etha-
rol »apor concentrations, Use the fest

= Coples of this ANSI publication may be
obtained from the American Natlonal Stand-
ardas Institute, Inc., 1430 Broadway, New
York, Ney York 10018,
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data obtained in accordance with 5.1 to
calculate the systematic error ateach of
the three known vapor concentrations.

3.3 Blank iest using alcohol-free test
subjeets.

5.3.1 Select five test sublecis in gen-
erally good physical condition. The test
subjects shall have consumed no &lco-
hollc beverage during the 2-day period
prior to testing and no more than the
equivalent of 3 oumces of 100-proof liguor
during the 4-day period prior to testing,

5.22 At least two of the Sve subjects
selected shall be smokers and shall smoke
at least once during the 2-hour period
preceding the start of testing, but shall
stop nt least 20 minutes before the start
of

testing.
5.3.3 Take & breath sample from each

- test subject and obtain an mstrument

reading, allowing sufficient instrument
recovery time ¢(i.e., the Hme necessary to
properiy clear the evidential breath test-
er when following the operating instruc-
tions) between measurements,

5.3.4 Repeat 5.3.3 to obtzin a total of
ten measurements.

5.4 Breath sampling test.

54.1 Select eight test subjects In gen-
erally good physical comdition.

54.2 'The subjects’ body temperatures
measured orally shall be between 97.0° F
and 99.5° F just prior £o the start of test<
ing. )

643 Alcoholic beverages {mixed H
desited with a non-alcoholic beverage)
shall be consumed by the elght sublects
over a perlod of 1 to 2 hiours. A very light
meal consisting of one sandwich and a
non-alecholic beverage shall be offered
to the subjfects before the etart of the
drinking period. 8moking shall he per+
mitted if desired during the drinking
perlod,

544 The eight subjects shall be di-
vided into two groups of four. Each sub-
Jject shall be given a different amount of
wleoholic beverage to drink, fo ensire
that there is a distribution of BAC's
within each group, and that Group 1
BAC's are within the range 0.04 to 10 per-
cent W/V and Group XI BAC's are within
the range 0.1 to 0.2 percent 'W/V, Table
1 shalt be used as a guide to ealculate the
consumption of alcoholic beverages nec-
essary for a subject to reach a particular
BAC. No constraints on body welght of
subjects {5 implied in table 1, However,
the listed arnoumnts of liquor should be ad-
justed for light and heavy subjects.

- TABLE 1

BAC, Amount of 100.prool liquor Body weight,
pc‘lrgefvnt T consunmed paunds

005008 Z0UGCES .. 175150
010412 Sl avunees . _._____ 175
0.20-0.73 J0Ennees. s 175-150

54.5 A walting period preceding the
taking of a breath sample from each sub-
ject in accordance with 5.4.7.1 shall bepin
when he has consumed all of the alco-
holic beverage given him, The duration of
this walting perlod shall be at least 90
minutes If capillary hlood samples are to
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be drawn, and 120 minutes if venous
blood samples are to be drawn. During ths
walting perled the sabiects shall not ¢on-
sume any alcoholic beverages. Those sub-
jects who smoke may do so, but shall
stop at least 20 minutes before the test-
ing begins,

54.6 Blocd samples, to be taken by &
medically qualified person, shall be elther
venous blood from the cubital arm veln or
capillary blocd Trom the finger tip.

547 Instruect each subject individ-
1ally as {0 the manner in which s breath
speclmen 15 to be delivered to the instru-
ment under test, In accordance with the
operator’s manual. The test shall then
proceed as follows.

54.7.1 Take the sublect's breath sam-
ple and obtaln the Instrument reading.

54.7.2 Take a blood sample within 2
minutes after taking the breath sample.

5.4.7.3 Repeat 5.4.7.1 taking care that
the breath testing instrument has had
sufficient récovery time, but allowing no
more than 8 minutes between the taking
of the first and second breath samples.

The blood samples shall be analyzed
within 72 hours after belng taken, vsing a
method of analysis which meets the re~
quirements of 5.8. No less than two de-
terminations of aleohol concentration
shall be made on each blood sample,

54.81 A rteference sample of known
concentration of ethanol’in whole blood
in the range between 0.05 and 0.20 per-
cent 'W,/V shell be preparéd by the anns-
Iyzing Inboratory. and five determinatjons
of the reference sample ethanol concen-
tration ghall be made concurrently with
the annlysis of the blood samples.

548.2 The analysis of the reference
sample and the blood sambles shall be
considered acceptable only f—

{a) The standara deviation of the flve
determinations of the reference sample
concentration does net exceed 0.005 per-
cent W/V; and

() The systematic error of the five
determinations of the reference sample
concentration does not exceed plus or
minus 5 pereent.

549 cCalcnlate the average of the
BAC measurements for each test subject,
Let the letter X equal this average BAC,
and use the subseripts 1 to 8 to desipnate

‘the test subjects in ascending order of

aleohol conceptration (le, X, X5, * * *,

).

54,10 Calcu'ate the averages of the
duplicate instrument readings raade in
agcordance with 5.4.7 for each test sub-
ject. Convert if necessary to the same
units used In 549 (percent W/V) by
means of the conversion factor 0.21 (zee
footnote 2). Degipnate each average in-
strument reading with the letter ¥ and
the same subseript used to identify the
subject in accordance with 5.4.9.

5411 Compute the fvUowing aver-
ages, and designate them as {ndicated.*

{a) Xn, a5 the average of X, X-and X..

{b} X, as the aveyage of X,, X: and X..

4« Bee appendix B for a sample caleulation,
An sdditionsl example may be found on pages
527, paragraph 5-4.3.2 of NBS Handbook 91,
“Experimental Statisties,” avallable from the
Buperintendent of Documents, U8, Govern-
ment Printing Office, Washington, D.C. 20402,

(c) Yu, as the avernge of Y., ¥;: and Ye.

(d) Y, as the average of ¥, ¥, and Y.

(@) X, as the average of g1} elght X
va.lues:._.

(f) ¥, as the average of all eight ¥
values.

$.4.12 Plot on graph paper the points
corresponding to (X, ¥), (X, ¥g), (X,
¥.) snd the eight breath-blood points
mmndingto.‘xthz)- ‘xil YI, [] e e
(X,, Y.) (see figure in appendix B).

5.4.13 Draw g straight Iine, referred to
as the “"breath/blood correlafion line”
through the point (XX, ¥) and paralle] to
& line (mot drawn in the graph) joining
the polnts (X, ¥} and (Xg, ¥u).

5414 Draw two lines parailel to the
‘breath/vlood correlation line und passing
through the tpoints ¥40.020 and
T—0.020% W/V.

8.8 Power line vallage fest.

5.5.1 Apply line power to the a.c. pow-
ered EBT under test through o varlable
autotransformer having e nominal input
voltage of 1317 volts a.c. and an output
adjustatle between 0 and 130 volts, and
having a eurrent ratlng as required by
the instrument under test. Any voltage
regulating device used with the instru-
ment shall be connected between the
variable sutotransformer and the Instru-
ment under test.

552 Monitor the sutotransfermer
output voltage with an rms a.c. voltmeter
having an aceuracy of plus or minus 2
percent in the range of 105 to 125 volts.

55.3 Adjust the voltage of the ¥RT to
108 volts. After at least one-half hour,
check the voltage and readjust if neces-
sary. Then immediately measure & known
ethanol vapor concentration of 0.48 mg/1
(0.10% W/V) ten times a5 in the preci-
sion test (5.1).

554 Increase the voliage to 123 volis,
and st leasi one-half hour later readjust
the voltage If necessary and again meas-
ure a known ethanol vapor concentra-
tion of 0.48 mg/t (0.10% W/V) ten times.

§.6.5 Caleulate the systematic errors
and the standard deviations for each of
the two seis of ten measurements (ob-
tained with line voltages of 108 volts and
123 volts).

56 Ambient temperature test.

§.8.1 The test temperatures shall be
constant and accurate within plus or
minus 3°C throughout the duration of the
testing period.

5682 Allow at least 1 hour for the in-
strament bo come to temperature equilib-
rivm after each test temperature
change.

5683 Perform steps 5.1.1 and 5.1.2.
Measure a known ethanol vapor concen-
tration of 0.48 mg/1 (0.10 percent W,/V)
ten times at each test temperature.

5.8.4 Caleilate the average value of
the ethanol vapor conecentrati~n meas-
ured at each test temperature. Apply any
temperature corr. .:tions specified by the
operator’s manugal to ohtain the adjusted
average values,

565 Using the adjusted average
values, calculate the systematie error for
each set of ten measurements. Also cal~
culate the standard deviation for each
set of ten measurements.
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5.7 TVibration lest for mobile EBT*

5.1.1 . Subject the mobile EBT to vi~
brations of simple harmonic motion hav-
ing an amplitude of 0,016 Inches (total
excursion 0.03 inches) applied inttially
at a frequency of 10 Hz and increased at
a uniform rate of 30 Hz in 235 minutes,
then decreased at a uniform rate to 10 ¥z
in 215 minutes,

517.2 BSubject the unit to vibrations of
simple harmonic motion having an am-
plitude of 0.0075 inches (tetal sxcursion
0.015 inches) applied initially at a fre-
queney of 3G Hz and increased at a uni-
form rate to 60 Hz in 2% minutes, then
decreased at a uniform rate to0 30 Hz in
2315 minutes.

573 Repeat 5,71 and 5.7.2 in each of
three directions, namely in the direc-
tions parallel to both axes of the base and
perpendicular to the plane of the base,

5.74 Perform steps 5.1.1 and 5.1.2.
Measure a known ethanol vapor concen-
tration of 048 mg/l 010 W/V) ten
times, and calculate the systematic error
and the standard deviation.

5.8 Blood aicohol methodolopy itest.
The analytical measurement system for
the blood alcohol concentration deter-

- mination shalt be checked in the testing
lahoratory at least once prior to that
Iaboratory performing the analysis re-
qtired in 5.4.8.

5.8.1 ‘The determination of the etha-
nol concentrations of the reference hlood
alcohol samples shall be performed by
the same laboratory personnel who de-
termine the ethanol concentrations of
the test subject blood samplex taken in
accordance with 54. The annlysis of the
reference samples shall closely parallel
the analysis of the test subject blood

samples, especiplly with respect to lab- -

oratory  conditions and analytieal
technique.

5.8.2 Prepare with an accuracy of plus
or rinus 1 percent, a blsnk (an aleohol-
Iree blood sample), and three reference
blood alcohol samples having ethano!
concentrations within plus or minus 10
percent of 0.05, 0.100 and 0.200 percent
W/V, by adding kEnowm quantities of
ethanc! to aleohol-free whole blood con-
taining a suitable preservative.

5.83 Determine the ethanol concen-
trations of each of the three reference
samples and the blank five times.

584 Compute the means, standard
deviations, and systematic errors for
each of the four sets of five determina-
tions.

6.8.8 The method of analysls shall ba
considered aceeptable if:

¢a} The apparent ethanol concentra-
tion of the blank (alcohol-free blood)
does not exceed 0.002 percent W/V.

(b} The average of the standard de-
viations from the analyses of the three
reference samples does not exceed 0.005
percent W/V,

¢} The systematic error of the anal-
¥sis of the 0.05 percent W/V reference

*This test was taken from EIA Standard
E5-204-A (July 1572) which is avatilable from
Electronic Industries Assoclation, Eppineer-
ing Department, 2001 Eye Street NW,, Wash-
ington, D.C. 20008,
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sample does not exceed phis or minus 10
percent; and

{d) The systemafic errors of the analy-
ses of the 0.160 and 0.200 percent 'W/V
reference samples do not exceed plus or
minus 5 percent.

APPENDIX A,
BANPLE CALCULATIONS OF PRECISION AND ACCURACY

The results of ten sampls meaytirements moda in
acpordants with 5.i at thmtnmm ethanel vapor con-
centenon levels are a8 follows:

Mensare- 0.24 n:lgll (0.050 0.48 mg/l (0.10 B.72 {0.18
mﬂnt peroent W/V)  percent W/¥) peccant WiV)
D.045 0.002 Q, 148
06 007 L1490
9 100 145
-0d6 105 148
M5 .094 - 146
.49 098 - 147
wm om
047 3 164
048 004 152
47 097 148
. +O018 i 0029
X VD00 e
—5.0 3.0 -t
ArrFENDIX B

SAMPLE CALCULATIONS LIf THE DIEP LUNG
BAMPFLING TEST

B.1 Broeath ang hiood aleoho! concentra-
tion measurements have been made for each

30463

of elght sublects In accordance with 54. The
average of the BAC messprements for each
subject is entered in the X columm of Table
3. The average of the duplicste Lnstrument
readings for each sublect Is ensered in
eclnmn Y of Table 3.

TAPLE 3
EBlood Brecth
X, =0.0610 ¥,=:0.0510
Xa2=0,0040 Yor=0.0848
X,=00820 Va=0,0717
X =0.0880 T, =20.0809
X3=0.1260 Te=0.11G4
Ha=—0.1680 To—0.1294
Er=0.1900 Fr=0.1577
Ea=0.2030 Ta=0.1047

B.2Z The average values computed in ac-
cordance with 5.4.11 for the sbove data nre:

. Xu==006G668T% W/V Yo=000260% W/V
Xu=0.18400% W/V Ys5=0.1506% W/V
X=0.12026% W/V T =0,10570% W/V

E3 The data polnts and breath/blood
correlation line are entered in the sample

grg;; {Piguxe 1) os required in 5412 and

BA ‘The value of ¥, a= deﬂneu in 44.1,
i3 equal 10 0.091% W/V,

BS Al eight of the breath/blood po:l.nﬁs
118 petween the two lines drawm
the breath/blood correlation
t.hmugh the polnts

¥ 40,0209 W/V=0.111% W/Vana
T —0020% W/V=0.071% W/V,

1ine lnd
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Mational Highway Traffic Safety -
Administration

[Dockel No. 84-05; Nolica 2]

Highway Safety Programs; Standard
for Devices To Measure Braath
Alcohol

AGENCY: National tighway Traffic
Safety Administration (NHTSA), DOT.

v ACTION: Notice,

H

l

SUMMARY: This nolice converts the
standard for devices to measure breath
alcohol from a mandaiory standard to
model specifications. The standard (38
FR 30459) established requirements for
the pecformance and lesting of
avidential breath testers (EBT's} which’
are instruments that measure the
alcoho! coittent of deap lung breath
samples with sulficient ancuracy for
“gvidential purpuses. NHTSA s
converting the standard o provide
"flexibility 1o the States and because the
benefits of the standard can be
malintained without the existence of a
mandatory requirement.

pea1e: This nolice becomes effective on
Deceinber 14, 1881

FOR FURTHER IHFORMATION CONTACT:
Mr. Ronald E. Engle. Office of Alccho!
Countermeasures, NT5-21, National  _
Highway Tralfic Saleiy Administration,
400 Seventh Street, SW., Washirgton,
D.C. 205980, Telephone (202) 426~0581.

| SUPPLEMENTARY INFORNMATION: On May

e ~om

11, 1984 (49 FR 201093) the Nationa)
Highway Traffic Safaty Adminisiration
(NHTSA) issued a notice proposing to
convert the standard ior devices to -
measure breath alcohol from «
mandatory standard to medel
specifications. Interestad partics were
invited o submit comments on or belore
June 11, 1954,

No objections have been received
regarding the proposed convession.
Accordingly. the mandatory slandard is
hereby rescinded aod, in its place, the
maodel specifications are issned in the
notices section of this Federal Register
for use by Stale and local governments.
Also published is a lisl of ERTs, which
have been tested and found o conform
ta these model specifications
{Conforming Products List).

The mode! specifications ara in the
same format as the slandard. They ada,
however, an allernative laboratory
method to best the breath sampling
capahiiily of BEBT's thereby elimbnating ¢
the need {o lest with human subjects.
"This method represents stote-of-ih c-nrl
technology and furlhers the agenay's
goal of promoting an effeclive y alcahol

APPENDIX 5
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countermuaiures program by simplifying
and improving tesling procedures,

NETSA will continue Lo test EBT's to
deleyming whether thay comply with
perfunmauce criteria recommended in
the NIITSA nwdel specifications.

‘Results of liis testing wlll be published
by NHTSA.

- Slate and loral governments may
eithor rely on NHTSA's test resulls and
adopt the model specifications, or set
their own requirements. In this way the
inlegrity of the Staies’ alcohol
counterimeasures programs is not
compromised. 1 is the agency's belief
that the States will conlinue to give the
programs high priority.

Since this nolice converts a standard
to mode} guidelines, thug increasing
State flexihility, the 30 days nolice of
the effective date required by the
Administrative Procedure Act is not
applicable. ) :

INHTSA has analyzed the impact of
this action and has determinad that it is
neither “mejor” with the meaning of
Executive Order 12291, nor “significant”
within the meaning of Department of
Transportation regulatory policies and
procedures. Because the purchase of
aleohol testing devices with Federel
money is allowsble notwithstanding
their compliance with the Federal
standard, the rescission of this standard
will have no ecoromic impact on State
or local governments nor on the
manuofacturers of E30's. Because there
will be virtually no economic or other
impact from this conversion, a full
regulatory evaluation is not necessary.

In accordance with the Regulatory
Flexibility Arct, the agency has
evaluaied the effects of this action en
small eatities. Based on tha! evaluation,
¥ certify Lhat the rescission of this
standard will not have a significant
economic impact on'a substantial
number of small entities. While some
manufaclurars of EBTs may be small
businesses as defined by the Regulatory
Flexibility Act, they will not be
sipnificantly affected by this'action. The
standard se! forth lesting procedures to
determine equlpment accuracy and
precision. However, the Stales have
been permitted to puchase these
“instruments with Federal funds whether
ar not they comply with the Federal
slandard. This action will. therefure,
have no effect on either the
manufaclinears of these products or on
small povernmoenta] univs and will not
impose any cosi or ether burden.
Accordingly, a regulatory flexibilily
analysis is nol necessary.

The ageney has also analyzed this
action for the purpuse of the National
Environmantal Policy Acl. The agency

has determined thal rescission of this
standard will nel have any effect on the
human environment.

(23 11.8.C. 502 delrgations of authorily at 48
CFR 1.50.}

Issued on December 11, 1984,
Niana K. Steed,
Adnunistration,

FR Do, §4-02595 Filed 12-13-04; 12:95 pun.)
BILLING CODE 4910-55-M

Highway Safety Programs; Model
Specitications Tor Evidential Breath
Testing Devices: Publization of 2
Conforming Products List

Aczncy: National Highway Trafile
Safety Administration (NHTSA), DOT.
ACTION: Notice. .

. M

sutamany: This notice establishes model
specifications for the performance and
testing of evidential breath testing -
devices (EBI's}. These model
specifications replsce the Standard for
Devices to Measure Byeath Alcohol (38
FR 30458) which is rescinded in the
notices section of this Federal Register.
These model specifications are issned
for use by State and loca} governments.
This notice also publishes a
Conforming Products List {CPL) which is
a list of EBI's which have begn found o
conform 10 the model specifications.
paTE: This notice becomes effsctive on
the date the rescission of the mandalory
atandard is published in the Feaara
Regisler. .
EOR FURTHER INFORMATIOH CONTACT:
Mr. Ronald E. Engle, Cffice of Aleohol
Countermeasures, NT5~21, National
Tighway Traffic Safely Administration.

. 400 Seventh Street, SW,, Washington,

D.C. 20590, Telephone (202) 426-9551.
SUPFLEMENTARY INFORMATION: On hay
17, 1984 (40 FR 20103) the National
Highway Traflic Safety Administration
{NHTSA) issued a notice propasing e
issue model specificalions for the
performance and lesting of evidential
breath testing devices. The notice also
published as allachment C a Conforming
Products List (CPL) of EB!'s found 1o
conform Lo the proposed model
speciflicalions.

The notice indicaled that the sgency
would continue 1o test ERI's and would
release ils findings lo provide States
which choose not o conducl their own
testing with adequate information upon
which to base their purchasing
decistons.

This program thercfore assisls the
State and local communilies by
providing a centralized qualification test

*

4
pragram for breath-lesting devices’
designed to collect evidence in Jaw
enforcement programs. The model
specilicalions are not infended to
replace the current gualification
programs required in certain States for
this equipment or to direcily regulate the
manufocture of EBI's. However, some
States may wish to make use of this

_ program in addition Lo sciting their own

requirments. While the gency is not
imposing its findings on State and local
governments, NHTSA enconrzges each
Siate to consider adopting the NHTSA
model specifications as ils own,
Interested parties were invited to

-submil comments on or before June 11,

1984. The comments which have been
received are discussed below.

. Mode! Specificatiens

In addition to converting the stancard
to model specifications, the agency
praposged a major change to the tast
methods themselves, The standard
previously in effect required
determination of breath sampling -
cheractaristics of EII's through direct
correlatior of blood analysis with
instrument readings of breath alcohol
concenfration. Human subjects are used
for thess tests. These model :
specificalions permit Wik ncorporation
of a simulalion procedurs 1o evaluate
the breath-sampling capability of EBI's,
thus eliminaling the need for human
subjects. This method uitlizes an
instrument called a Breath Alcohel
Sample Simulalor (BASS) which was
developed by the DOT's Transportation
Syatems Center {TBC) in collaboration
with the National Bureau of Standazd's
Law Enforcemen! Standards Labordtory.
The work of both groups was funded by
NHTSA. The BASS is o mechanical
device which simulaies baman breath.

‘There are distinct advantages io the
replacament of intoxicaed human.
subjests with a mechanical system. The
analysis of sleohol concantralion in &
given subject is accomplishad by using a
sample collected from a single breath
which the subjsct delivers o the tastling
device. Euch subject nwusi previde a
tarae number of breath samples during
the tesling, over a short period of time.
For this reason, it is dilficalt to ensurs
that all samples are uniform. To tahe
this into account, lests involving kuman
subjatts must be conducted snder mor
carelully conlralied conditions. Lluman
subject testing is also an expensive
procedure requiring payment for on-site
medical staff, clinical facilities and test
subject.

Use of the BASS eliminities these
problems Although human breath
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cannot be produced in every aspect, the
key physical paramelers relevant to
breath alcohol conten! messurement can
be accurately and reliably simuluied in
a controlled laboratory envircnment.
The result Is a more accurate and
reliable evaluation of EBT's using a
simpler, more cost-effective lechnique.

By eliminating the need for human
blood-breath correlations through the
incorporation of the BASS, the model
specifications represenl the slats-of-the-
artin the area of breath-alechol lesting
evaluations.

It is important to note that BASS is
Intencled only for the purpose of testing
whether an instrument conformswith
these model specifications and is not
intended to replace the conventional
calibralion units currenily used by local
agencies to calibrate EBT's.

The agency recommends use of the
BASS as the preferred method for
pvaluating EBT's. However, Ihe existing
test prolosol which utilizes human

* subjecls is also incorporated in the

model specifications. The agency does
not wish lo impose the BASS upon any
State which might wish io continue with
human subjec! testing?

Mo objections have been received

- regarding the incorporation of

simnfalion procedure to evaluate the
breath-sampling capability of EBT 5.
Comments were submilled by the
Department of Justice, State of
California, suggesting that dddiiional
values at higher BAC levels be included
in the medel specifications. California
indicated that, while the tests focus on
the BAC level of 0.10, ihe average DWI
arresl in the State is between 0.17 and
0.18. A great number of BAC readings
are therefore beyond the test
parameters, Testing at the additional
higher BAC levels was suggested to
insure linearity at higher BAC values.
Undar the model specifications,
testing is conductad al .05, .10% and .151.
NHTSA believes that lesting i these
levals is sulficient to ensure accurate
informnationfor a DWI grrest. Under the
currenl procedures, linearity is
established up o at least the (151 BAC
level. In every stale, a BAC level of 10
or lowes is either illegal per se or
presumplively illegal, and in no state is
either level higher than .15. Therefore,

' Sites that wigh to continue with haman
subjecis tasting can allevnnlively obtuln e reference
measstremenl divecily [rom the reapiratory sysiem
through the vse of rebreathed air. This technique
was devised by TSC. undey contracl with NIITSA.
Fur information on the see af 1abrenthing .
lechnigues. interasted parlles may wrile 1o the
Office of Aloohol Countermensurae, NTS-24,
NITTSA, 400 Soventh Stroel, 5.W.. Washington, D
20598 and sheuld requnst The Interim Report
[Rebreathed Alr ns a Refersnce for Bresth-Atcohol
Testers. DOT-1S-301331),

even in the case where the suspect’'s
BAC is above 151, the extent tn which
the BAC is Leyond that level is uot
significant and need nol be proved,
Calilornia suggests thal in cases
where a driver is charged with vehicular
manslaughter or second-degree murder,
higher BAC levels are gignificant. In
such cases, a higher degree of criminal
calpability must be proved, and
verifiable BAC readings which exceed
the paramelers tested under these model
specifications would enhance the ubility
of test results. NHTSA agrees thal tesis
at higher BAC levels can provide the
Stales wilh useful information in such
cases. Since these higher levels are not
uniform among the States, however,
tests should be conducted on a case-by-
case basis. TSC has performed & number
of tests at BAC levels above .151 and
will perform additional texts upon.
requesl, For additional informatiod
regarding such lests, interested parties
should contact NHTSA's Office of
Alcohol Countarmeasures [OAC), NT5-
21, NHTSA, 400 Seventh Street, S.W,,
‘Washington, D.C. 20590. Since higher
BAC levels are not recommendead in the
model spacifications, failure of linearity
at these levels will not cause an
insirument to be dropped from the CPL.
Caliluinia also indicated thal in PR -
5.2.3, the value given for tes! series {a)
should have been 0.05 percent w/v. This
{ypographical error h=5 been correcied.
Qther typographical errors have alse -
been corrected and editorial changes
have beén made, none of which ffect- .
the model specifications substantively.

Procadures

Tesling to these mode)] specifications
of products submitted by manufactucers,
will be conducted by the DOT
Trangportation Sysiems Center (TSC).
Tests will be conducted semianmually,
or as necessary. Manufacturers wishing
to submil EBT's for testing must apply
for a test date ta NHTSA's Office of
Alechol Countermeasures (OAC), NTS-

‘21, NHTSA, 400 Sevenih Street, SW.,

Washington, D.C. 20550. Normally, at
least 30 days will be required from the
daole of notification until the lest can be
scheduled. One week prior o the
schedyled initiation of lhe test program,
the manufaclurer will deliver al least
cne uail of ils equipment lo F5C, DTS-
48, Kendall Square, Cambridge,
Mussachuseltts 02142, The manufaclurer
shall be responsible for ensuring thatl its
device is operating properly and is in
proper calibration. If the munufacturer
wishes {o submit a duplicate, rackup
instrument, it may de 5o, In addition to
the Operator’s Manual and the
Maintenance Manwal normally supplied
with the purchuse of this equipment. the

manufacturer shall deliver to TSC
specifications and drawings which fully
describe its units, Proprielary
information will be respecled. {See 49
CFR Part 512, regarding the procedure
by which NHTSA will consider claims
ol confidentiality.} :

The manufacturer will have the righ
to check Hts fnstruments between their
arrivat in Cambridge and the stari of the
test, but will have no access lo them
during the les!s. Any malfunction of the
instrument which results in failure to
complate any of the tests salisfactorily
will result in a finding that the
instrumenl does not conform to the
model specifications. If an instrument
fails Lo conlorm, it may be resubmilled
for testing.

On the basis of these resulis, NHTSA
will publish a Conforming Products Lisl
{CPL) ideniifying the EBT"s that conform
to the mode! specifications.

Retesting of instruments wili be
conducted when necessary. NHTSA
intends to modiiy and improve these
model specifications as new data and
Les! procedures become availsble. [The
test procedures may be altered, if
necessary. to meet unique design
features of & specific instrument.}
Motiication will be provided in the
Federal Register of each such
modification. If NHTSA determines that
relesting is necessary, a manufacturer
whose equipment has already been
tested to the model specifications will
bs notified to resubmit the equipment
for testing to the new specification only.

NHTSA shall certify that the CPL
does, in fact, reflect whether a given
insirument meets the performance
criteria set forth in the model
gpecifications. "

, If al any time a manufacturer changes
the design of an EBI currantly on the
CPL, the manufacturer should submit the
proposed changes lo OAC for review,
Based an this review, WHTSA will
decide whether the change will require
retesting of the instrument, Normally,
such retesting will be accomplished at
the next testing period.

"0OAC will be the point of conlact for
information about acceplance lesiing
and field performance of equipmen!
already on the list, When it is available.
NHTSA requests that State and Jocal
agencies provide bolh acceptance and
field performance data to OAC.
Information from users will be used to:
{1} Help NHTSA delermine whether
EBF's continue 1o perform according to
the NHTSA model specifications and (2]
ensure that field use does nol indicate
excessive breokdown ar maintenance
problems.

e}

A
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{f information gathered indicates that
an instrument on the TPL is nol
performing in accordanee with the
model specifications, NMIITSA will direct
TSC to conducl a special investigation.
‘This study may include visits lo users
and additional tests of the instrument
obtained from Lhe open market, If the
Investigation indicates that the
instrurments actually sold on the market
are not meeting the model
specifications, then the manufacturer
will be notified thal Ihe insirument may
be dropped from the list. In this event
the mancfacturer shall have 30 days
from the date of notificalion to reply.

Basad on the TSC investigation and
any data provided by the manufacturer,
NHTSA will declde whether the
instrument should remain on the list.
Upon resubmission, the manafacturer
" must submit a statement describing
what has been done to overcome the
problems which led to the dropping of
‘the ingtrument in guestion from the list.

No commenis have been received
regarding these procedures.

Coulforming Producis List

On May 11, 1984 {43 FR 20109) the
National Highway Traffic Safety
Administration (NHTSA published as
Appendix C1he Conforming Products
List (CPL) listing the instrumentis which
had been found to conforin 1o the model
specifications.

Comments were submitted by the
Department of Health, Commonwealth
of Pennsylvania, indicaling that the
Smith and Wessen Modal 1000
Breathalyzer insirument had bogn
omitted from the CPL. This omission
was the result of 2 typographical ervor
prior to the printing the nolice. The
Smith and Wesson Model 1000
Breathalyzer ingtrumeant shouid have
been listed as & conforming preduct,
Additionally, several EBT's have since
been tesied and found to conform to the
modol specifications. The CPL, as
updated and corrected, appears as -
Appendix I) to this notice. The fast that
an EBT does not appear on the list does
not necessarily indicate that it failed to
meet the model specificalions. It may
not have been included instoad bacause
it was nol tested.

In accordance with the foregoing, the *

DOT model specifications for the
performance wnd testing of evidential
hreath testing devices sre isgued as sel
forth below.

(23 U.8.C, 402; delegations of suthority at 49
CFR 1.50 and 501)

lysued on: December 11, 1964,

Georgo Reagle.

Assoclate Administrator fbr Traffic Safsty
Programs.

Mode! Specification for Evidential
Breath Testers

1. Purpose ond Scopa

The purpose of these specifications
establish performance criteria and
methoda of testing for evidential breath
testers. Evidential breath testers (EBT's)
are instruments that measure the
alcohol content of deep lung breath
samples with sufficient dcctiracy for
evidential purposes. These
specifications are intendad privarily for
vse in the qualification testing of EBT's.

2, Clossification
21 Mobility
211 Mobile Evidential Breath Testers

EBT's ihat are designed to be
* ansported to non-fixed operational
sites in the field.

2.1.2 Nonmobile Evidential Bresth

Testers ) '
EBT's that are designed io b

operated at a fixed location.

. 2.2 Power Source

2.2.1 Battery Powered Evidential
Breath Testers

EBT's that are powered by balteries.
222 AC Powered Evidential Breath
Testers

EBT's thal are powered from the AC
power lines.

3. Definitions
31 Alcohol

Ethanol: ethy! aleohal.

a2 BAC

Blood alcuhol concentration,
expreseed in percent weight by volume
(% w/v) based upon grams of alcohol
per 100 cubic ceniimeters of blood or per
210 liters of breath in accordance with

the Traffic Laws Annotated,’

Section 11-992.1{«) (Supp. 1983}, A
BAC of 0.10% w/v means 0.10 grams of
aleohol per 100 cubic cenlimelers of
blood (0.01 g/100 cc or 1.0 mgfcc) or 0.10

- grams of alcohol per 216 liters of breath.

Alcoho! concentrations in either breath
or in air mixlures can also be expressed
in milligrams of alcohol per liter of air
{mg/1}; o convert mg/! fo units of
percent welght by volume, multiply by
0.21.2

3.3 Qualification Tests

Tests performed Lo check the
compliance of a produst with these
specifications.

3.4 Standard Deviation

A common indication of precision
among repeated measurements of a
gingle quanlity given by:

[ sum(X-%p?
Sr1andard Deviation = T

F.

where: :

N=the numbet of measyrements.

% =the valua of single measurament, and
¥ = the mean {average) of all X's.

An equivatent formula which is often

" morg convenient for performing

caleulations is:

Standard ) _..‘i ’
Peviatlon= N-1

Sum of }{’v—-{'Sum of -~
X]a -

where S58= .
N

. 1 Cnpisa of the Traffi Laws Annotated are
svailable from the National Commitice on Uniform
Tsaffic Laws ond Ordlnances, 01 N, Glehe Rd.,
Suile 4C8, Arlington, VA 22203 .

1 The conversion faclor of 8.21 is 8 commaonly
used value recognized by the Committee on Alehul
and Other Druge of the Natione! Safety Counch
that ie, 210 liters of "decp lung” #ir at 34*C conlains
approximately the same quantity {mass) af ethanol
#a 100 cc of pulmanary blood. See., far example, R.
M. Harger, R, B Forney and R. 5. Baker, “Estimation

" of the Level of Blapd Alcohol from Analysis of

Breath,” Quisrlerty Journsl of Studies en Alcohul. 17,
1-10 {1945},
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25 Systematic Error
i . -

As used in these specificariuns, the
difference between the meun measared
value and the known valne, expressed
as a perceniage of the known value,

4. Requirementis
41 Precision

EBT's shall meusure the alcohol
conttenl of vapor mixtures with an -
average slanderd deviation of no more
_ than 0.020 mg/1 (0.0042% w/v) when
" {ested in accordance with paragraph 5.2

4,2  Accurasy

EBT"s shall measure the almhol
eontent of vapor mixtures with a
systematic error of no more than £5% or
0.005% w/v, whichever is sreater, when
tested in accordance with paragraph 5.3.

4,5 DBlank Reading

EBT’s shall indicate an averuge
instrument reading of no more thag 0.048
mg/! {(0.010% w/v) yend no sm‘,!e reading
shall exceed 0.080 mz/) (0.020% w/v)
when tested in accordance with
paragraph 5.4.

44 Breath Sampling
The a?blhty of EBT's to analyze the

]Epmrnate portion-of the breath sampla

all be determined by testing in
accordance wilh paragraph 5.5, EBT's
shall indicale mstrumem rendmn el 044
mgf1 {010%% w/v) ==5% for each yol10
fests conducted with each of the three
spacified sample volume/ delivery rates.

4.5 Power
4.5.1

When AC powsred EBT's are
operaled a1 line voltages of 108 V and
123 V [rms) in accordance with
paragraph 5.6, the sysietealic errors
shall not exceed £ 5%. and the standard
deviations shall not exceed 0.020 mg/|
(0.0042% wlv}

4.5.2

The operatar’s manual su*pph?d wuh
EBT's tha! operate from internal batiery
power shall stale the maximurn period
of time or the number of breath tests
that can be performed beforc batlery
replacement or recharging is necessarny.
When tested in accordance with
_ paragraph 5.7.1, the syslemalic grrors
shall not exceed 5%, and the standard
deviations shull not excred 0.020 mafl
{0.0082% wiv).

454

When butiery powerad EBT s that are
designed to operale from a 12V DC
vehicle power supply are operited at
vollages of 11 and 15 VDC in

acenrdnnce with parugraph 5.7.2, the

syslematic errors shall not exceed 5%,
and the standard deviations shall not
exceed 0.020 mg/} (0.0042% wiv).

45.4

When battery powered EBT s thut
huve an indicator that warns when the
aceuracy and precision requirements
{pars, 4.1 and 4.2) cannot be mat
because ol ballery condition are lested
in accordance with paragraph 5.7.2.5, the
indicator shall function as intended.

48 Aunbienl Conditions
46,1

ERT"s shall meet these specifications
when operated within the following
ambient conditions.

a. Temperature: 20 1o 30 °C (68 lo 85
°F)

b, Pressure: 73 to 105 Kalopdsr,a],s {548
to 788 mm Hg)

¢ Relatlye Humigity: 10 to 90%

482

EBT's shall be tested in éccdrd’ance
vith paragraph 5.8 for their ability to
operate properly at low and at high

temperatures. The low temperature tesls.

shall be conducted at 20 °C {68 °F) or al
the lowest temperare at which the
runufaciurer states {par. 4.9.) that the

unit will opetate properly, whicheveris

lower, and the high temperaiure teg]s
shall bz coaducted at 30 “C {85 "F} or the
highesl temperalure at which the
manufacturer states that the unit wili
operate properly, whichever is higher.
The systematic errors shall not exceed
5% and the standard deviations shall

‘ot exceed 0.028 reaf1 (0.0042% w/v.

4.7  Vibration Stability of Mobile EBT.

Mobile EBT's shall measuore the
aleohol condent of vapor mixiures with a
systemalic error of no more than £5%
and a standard deviation of no more
than 0.020 mg/1 (0.0042% w/v) after they
have been subjected to the vibration test
in accordance with paragraph 5.9.

4.8 Elecirical Salety

EB'T's shall meet the following safety
reguirements of the American National
Standard Eleclrical Safety
Requirements: ANSI C 30.5-1974,%
sections 6. Marking: £.1. Unsafe
Temperature, 9.2. Accessible Paris: B.
Precautions Against Spread of Fire: 21,
Protection Against Electrie Shock {pars.
11.1 and 11.2); 13. Components, Parls
and Accessories: 14. Terminal Devices:
and 15. External Supply Cords.

3 Copivs of ﬂ:iar ANSE pabdication may be
oltuined from the Amuricen Nptiona) Stondords
tnstitute, [ne, 1120 Rroadoay, New York, Now York
1Rty

4.9 Operator's Manual

An operator's manual shall be
supplicd by the manufaciurer or
distributor with each EBT. This manaal
shall cleatly stute the instructlions for
operation and maintenance 6ithe
instroment,

5. Test Method—EBass

All tests shall be conducted under
environmental conditions meeting the
requirements of paragraph 4.8.1. Each
EBT ander test shall be operated in

. accordance with manufaciurer's

instructions. All instrument readings
{eguivalent BAC) shall be recorded to
three decimal places {i.e., 0.XX¥ %
BAC).

With the exception of the tests
described in paragraph 5.6, all AC
powered EBT's shall be opzrated
directly off of laboratory power lines
that provide nominal 120 V AC.

51. Eguipment e

51.1 Breath Alcohol Sample Simulator _

'he breath alcehol sample simulator,
used to determine the sampling
capabilily of EBT's, shall be capable of

delivering a tolal sample volima ranging

frora 2.0 liters to 6.0 liters duning Yme
intervals from 6 to 12 seconds at a
temperatvre of 34 0.1 °C. When used

{o generate an ethanol vapor profite. the

test 5 ampie shall consisl of three
successive sthanol mixture steps as
follows: 0.050% w/v; 0.000% w/v; and
0.103% w/v. The delivery duration of
gach ethano] mixture shall be adjusteble

" to 20, 3.9 and 4.0 + 0.1 8. The ethano)

vapor mixture of the last step shail mert
the requirements of the NHTSA Model
Specifications Celibrating Units + and
the simudator shall have suffictent
capacity to deliver a minimum of 12
complete G-liler samples with no more
than 1% degradation of the ethanol
vapor concentration from the final
reservoir. A suilable simulator is
deseribed in Appendix A,

5.1.2 _Power Supply

The DC power supply shall be
adjustable from zero to 15 V, or suth
other higher cperating voltage as may be
specified by the manufacturer, have &
maximum peak-lo-pevk ripple of 75 mV
and be capable of providing an output
current equal 1o 1.5 bmes the operating
current of the EBT under 1ests,

5.1.3 Calibralion Device
The calibration device ind the
ethanol mixture used therein shall meet

* The model specilicelions sre issued in the
nulines sectlon of this Federn] Registar.

."
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the requirements of the NHTSA Model
Specifications for calibruting units.

5.2 Procision Tesl
521

Allow the Instrument ta warn: up [or a
peroid of 30 min., or as specified by the
manufacturer. Cotnect the BB, in
accordance with the Ingtructions in the
operator's manual, to a calibration
device that supnlies known
concentrati. 3 of ethanal vapor.

5.2.3

Using the EBT, measure each of the
three known ethanol vagor
conceotrations listed below 10 times:
* a.0.24 mgfi [0.050% wiv)

- b, 0.48 mg/] (0.101% w/v)
c. 0.72 mg/) {0.151% w/fv}

524

For each of the three sels of 10
measurements made in accordance with
paragraph 5.2.3, calculate the stondard
deviation to lwo significant figures. (See
sample caleulation in Appendix B.} Add
the three standard deviutions and divide
by three to obtain the average standard
deviation,

53 Accuracy Test

Use the test data oblained in
accordance with paragraph 5.2 to
calculate the systemario error 4t each of
the three known vapor congentriations.

54 Dlank Toat

Rinse each of the three vapor mixture
raservolrs of the breath sleohol sample
simulalor (par. 511} with water-to
remove all traces of ethancl from the
reservairs, Plage distilled water in sach
reservoir, and install the axhaust
manifold on the reserveir agsembly.
‘Fumn on ihe healers and allow the
system to stabilize at 34.0°C. Drive the
pistan of the delivery cylinder to the
hottom of its travel. Adjust the timor for
each reservoir lo provide s step duration
of 3.3:£0.7 seconds. Connect the air
supply cylinder to agource of test gas
containing five parts CO:, 0.004 parts
€O, B0 parts N2 and 14 parts O=. Qperate
the simuolator through three complete
cycles to flush the systom and Bl.if with
the specificd gas mixture,

Conunect the BT to the gutput of the
simulator. JE it is poesible, connect the
ocuviput of the EET to a spirometer to
measurs the volume of gas delivered
through iL. If the breath tester vent pon
ia not accessible, place the unit under
teat in an air ligh! laboratory glove box
of suificient sizn to provide at least 15
cm. (9 in.} clearance batween the sides
and top of the interior surfuces of the
glove box. The glove box sholl be
equipped with internal outlets for oV

#

AC power, or sonnections for BC power
ay appropriate for the insteument under
test and o transparenl viewing window
that allows observation of all controls
and displays of the breath tester.
Connoct the output of the slimulator 1o
the input of the breath tesler by means
of an air tight feed in the wall of the
glove box and install a filting oo & vent
port in a wall of the glove box and
connect the 8 L vitalometer to it
Measure directly the sample volume

delivered to the breath teslar as the

volume of air displaced from the glove
box.

Adjust the cylinder dviver pressure to
dellver a tolal sample volume of 2 liters
tn a total delivery time of 105,

Subject the EBT to 10 complete cycles,
noting the instrument BAC indication for

" pachofthe10lestss . ",

5.5 Breath Sampling Test

Fill the ethanol vapor reservoirs of the
breath aleohsl sample simulator {par.
$.1.1) with a mixture of ethanol and
water that will yield etharol vapor
concentrations of 0.080; 0.0%0 and D.101%
w/v respectively in reservoir numbess 1,
2, and 3. Install the exhaust manifold
and turn on the heaters.” Allow the
system o stabilize at a tenperatufe of
34.0+0.1°C, Adjust the drive.pressure ns
determined in paragraph 5.4, and set the.
timer for each reservolr profile siep to
3.3%0.1 seconds.

Attach the EBT to the oulput of the
simuiator. Run the simulator through 10
complete cycles, allowing sufficient time
for the EBT lo rocover between cycles, if
required, and record the indicated
inslrument reading for each lest

Adjust the profile step Umers for each
reservoir to 2.0 seconds, Using the
procedure putlined in paragraph 5.4,
adjust the initial drive pressvre to
provide a lotal delivery volume of 2.0.
liters, Conduc! 10 tests as above and
rerord the instrument readings for each
tast,

Adjust (ke profile step Umers [or each
reservoir te 4.0 seconds, using the
procedure ontlined in paragraph 5.4,
adjust the initial drive pressure o
provide a total delivery velume of 6.0
liters. Conduct 10 lesls as above and
record the BAC readings for each lest.

Throughout the above test sequence,
monitor the ethane] vapor concenlralion
in solution reservoir munbier 3, and
replace the mixture as required to
ensure compliznce with the
requirements of the NHTSA Model
Specifications for Calibrating Units,

5.8 Power Line Vollage Tesls
5.6.1

Apply line power to each AC powered
EBT under test through a variable
autotransformer having a nominal inpul
voltage of 117 V AC and an output

“adjustable between 0 2nd 130 V, and
having a current rating as required by
the 1astrument under lest. Any vollage
regulating device used with the
instrun:ent shall be connected between
the variable aulotransformer and the
instrument under the test,

5.8.2

Monitor the autotransformer outpul
voltage with an rma AC volimeter
having an accuracy of 2% in the range
of 103 te 125 V.

56.3

Adjust the voltags to the EBT to 108 V.,

~Wait at least 30 min., readjust lhe

voltage if necessary and then

immediately measure a known ethanol

vapor concentration of 0.48 ma/fl {0.101%

wiv) 10 times,.as in the precision tesis

[par. 5.2). .

554 -

Increase the voliage to the FBT o 133

" V. wail at least 30 min,, readjuit the

voltage if necessary and again measure
a known ethanol vaper concentration of
D.48 mafl {0 101% w,'v} m times [par.
5.2).

565 -

Calnulate the syslemaltic errors and
the standard devialions in accordance
with paragraphs 8.2 and 5.3, for each of
the two sats of 10 measuremen's
(obtatned with line voltages of 108 V
and 123 V. .

5.7 DBattery Powered Tesls
571 Internal Power Supplies

Install new disposable batteries or
fully charged rechargable batleries in
the EBT under test it it is designed o
operate from an inteinal battery power
supply.

5711

Turn the EBT under test on, and allow
it to warm up as specified by the
manufacturer and measurs a known
athanol vapor concentration of 048 mygyt
(0,101 w/v). If the manulacturer
specifies 4 maximum number of legls
that can be conducted before recharning
or replacing the batteries, repeat tha test
unlil that number of measurements have
been made. i the manufacturer doea noi
specily the number of {esls lhat can be
made, but instead specifies & maximum

- period of operation during which the
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EDT will provitde accurale analysis,
allow the unit to operale coinuonsly
for that period of time: measare a known

ethunol vapnr concentration peciodically

tiuring the lime of continuous operation
&l intervals equal to approximately oae-
tenth of the manufacturer specified lime
{the lasl measarement taken at the
maxiim ticme limit) to obiain a totat of
ten measurements. .

872

Calculate the systematic error and the
standard deviation for the set of
measurements obtained in paragraph
5.7.1.1 in accordance with paragraphs
5.2 and 5.3.

572 Exiernal Battery Power Supplies

Connect an EBT that is designed to
operate from & vehicle power supply lo
& variable lzboratory de power supply
thal meets the requirements of
paragraph 51.2.

5721
Monitor the power supply voltage

with a voltmeter having an agcuracy of
= 2% in the range from 10 to 16 V dc.

h7.2.2

Adjust the voltage to the EBT to
11:20.25 V. Wail at ieast 8 min., adiust
the voltuge if necessary and then

* immedintely measure s known ethanol

vapor coneentration of 0.48 wgfl {6.101%

. v/v) 10 times, as in tha precision test

{par. 5.2).
5724

Increase the voltage to the EBT to
5:£0.28 V, wait sl least 30 min.,
readjust the voltage if neceszary and -
again measvre a8 krown ethanol vapor
concentration of 0.48 mgf1 (1.101% wiv)
10 ]times. 28 in the precision test (par.
5.2).

hi2.4

Caloulate the sysiematic error and
standard deviation for each of the two
suts of 10 measurements obtamed atn
and 15 V.

5725

if the battery powefed EBT under test
incorporates st indicator to warn the
operator when the power has been
deplated such that the accuracy and
precision reqgtired can no longer be met.
operate the unil from the internal
batteries continuously and note whether
the indlcetor funciions peoperly. i the
manufactorer specifies the vollage level
at which the indicater operates, remove
the internal Dalleries and canneet the
£BT to a varizble DC power supply {par.
1.3 and adjust the impul vollage to

that level: note whether the indicator
functlions as intended.

58 Ambient Temperalure Tuest

Maintain the tes} temperatures
constanl and aceurate within 15:£1.0°¥
polynolr e Sipariov od TTE
TeoTIVY TEPLob.

58.1
Allow at least 1 hour for the

-evidenlial breath tester EBT to come lo

temperature equilibrivm at each
requirement test temperalure.

5.0.2

Measure a known ethanol vanor
concentration of 0.48 wyg/1 {0.101% w/v)
10 times at each test temperature.

5.8.3

Calculate the systematig exror and the
standard deviation for each set of 10
measuremen ts.

5.9 Vabratmn Test for Mohile EBT's ©
59.1
Subject the mobile EBT to simple

harmonic motion having an amplitude of

0.58 mm {0.015 in.) [total excursion 0.76
mm (0,030 in.}] applied inftinlly at a
frequeney of 10 Hz and increased at a
uniform rate to 30 Hz in 234 min., then
dacreasesd at a uniform rate to 16 Hz in
2% min. .-

5.9.2

Subject the unit to simple harmonic
motion having an amplitude of 0.1 mm
(0.0075 in.} [total excursion 0.38 mm
;0.015 in.})} applicd initlally at a
requency of 30 Hz and increased at #
uniform rate to 60 Hz in 2% mim., then
decreased at a uniform rate m a0 Hz in

2% min,

588

Perform the tects described in
paragraphs 5.2.1 and 5.9.2 in each of

- three directions, namely tv the

directions parallel to both axes of he
base and perpendicular to the plan of
the base.

594

Measure a known ethanol vapor
concentration of 0.48 mgf2 (0.101% wiv)
10 times, and caleelate the systematic
error and the standard deviation.

8. Alternale Test Mnthod Fluman-
Subject Testing

The ambient conditions of
tomperature, pressure, and humidity
shall be within the ranges specificd in

5 The text war tuken rown EIA Stundird RE5-204-—
A uly 1972) which Is availubiv from Blecteonic
Industries Assodation, Enginoering Deparimant,
2 Eye Street. MWL, Washington, INC $M06.

4,61 during the tests described ingd, % -

8.2, 63,64, 8.5, and 8.7,

6. Precision test using kaown ethanol
vapor corcentrations,
8.1.1 Connect a device which supplies

“known concentrations of elhansl vapor

to the evidential breath testerin -
accordance with the instructions in the
operator's manual. The device and the
ethannl mixiure used therein shall meet
the requirements of (he standard for
breath tester calibraling units,

6.1.2 Flush the sampling assembly of
the instrument complelely with the
alcohol vapor sample as described in
the pperetor's manual

6.1.3 Using the EBT. measure each of
the three known ethanol vapor

" concentrations listed below ten times:

{a) 0.24 mg/1 (0.05 percent W/V),

(b} 0.48 mg/1 (0.10 percent W/ V).

(c) 0.72 mgf1 (0.15 percent WIV),

6.1.4 For each of the three sels of ten
measurements made In accordance with
6.1.3, calculate the stendard deviation.
(See sample calculation in Appendix B.)
Add the three stendard deviatioms and
divide by 3 o obtain the average
standard deviation,

6.2 Accuracy test using known ethonol
vapor concentrations. Use the lest data
obtained in accordance with 5.1 to
calculate the systematic error-at each of
the three known vapor concentrations.

6.3 Rlank test using olcohol-free test
subjeets. i

6.3.1 Select five lest stbjects in
generally good physical condition. The
test subjects shall have consumed no
alcoholic beverage during the 2-day
period pnor to testing and no more than

" the equivalent of 3 ounces of 100 proof

ligiior during the 4-»:133' period prior 1o
tesling,

8.3.2 At least two of the five subjects
selecied shall be smokers and shail
smoke at least once during the 2-hour
period preceding the starst of testing, but
shall stop at least 20 minetes before the
star! of testing.

£.3.3 Take @ breath sample from each
test subject und obtuin un instrumenl
reading, allowing sufficient instrument
recovery time (i.e.. the time necessary to

-property clear the evidential breath

tester when foliowing the operation

“instructions) between measarements.

6.3.4 Repeal (.33 to cbiain a total of

- ien measurgments

6.4 Breoth sampling tesi.

6.4.15elect eight test subjects in
generally good physical condition.

5.4.2 Tle subjects’ bedy temperatures
measured arally shall be between 97.0°,
F and 9.5° ¥ just prior 1o the start of
testing. .

$.4.3 Alcuholic beverages fmixed :f
desired with 2 nog-zleoholic beverage)
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shall be consumed iy the eight subjecls
ever a period of 1w 2 honrs, A very

tight meaul consisting of ane sandwich
and a non-alcohoiic beverage shall be
offered to the subjeuts befoie the starl of
the drinking perind. Smeking shall be
permitted if desired during the drinking
period,

8.44 The eight subjects shall be
divided into two groups of four. Each
subject shall be given a different amount
of alcoholic beverage te drink, to ensure
thai ihete 18 a distribution of BAC's
within each group, and that Group 1

BAC's are within the range 0.04 to .10
percent W[V and Group Il BAC's are
within the range 0.1 10 0.2 percent W/V.
Tahle 1 shall be vsed as a guide to
calculale the consumption of alecholic
beverages navessary far u subject 1o
reach a parhcular BAC. Np constraints
on body weight of subjects is implied in
table 1. However, the listed amounts of
liquor shonld be adjusted for hght and
heavy subjects.

TaBLE 1
precant £rrount of 100.proof bgust ¥
WY consumed b
005-008 |9 gunes 175-150
T R 175-150
020023 |10 ounces o 1 arsse
84.5 A waiting pericd preceding the

tokieg of a breath sample from each
subject in accordance with 6.4.7.1 ghail
begin whoen be has consumed sll of the
slooholic beverage given him. The
duration of this wailing period shall be
at Jeast 90 minntes {f eapiliz:y blood
samples are 1o be drawn, gnd 120
minutes if venous biood sumples are to
be drawn. During the waiting period the
subjects shall not consume any
aleohalic beverages. These subjects who
smoke may 2o so, bul shall stop at least
20 minutes befure the testing begins,

6.4.6 Bleod samples, to be tuken by a
med:cally qualified person, shall he”
either venous blood from Lhe cubital arm
vein or capillary blocd Fom the finger
tip.

6.4.7 lInstruct each subject
fndividualiy as to the manner in which a
breath specimen is o be delivered to the
instrumerd under test, in accordance
with the operittor's menual. The test
shall then proceed as follows.

8.4.71 Take the subject's broath
sample and obitain the ingtrumwmt
regading.

8472 Tuhe a blood saumple within 2
minules ufter Luking the breath sampie.

8.47.3 HRepeat 8.4.7.7 tuking cure thal
the breoth 1esting inslrument has had
sufficient recovery time, but allowing ue
moure thun 8 minutes between the taking
of the fiest and second hireath samples. -

The blood snmples sholl be analyend
within 72 hours alier being taken, using
a method of analysis which meets the
requirements of 0.8, Ne less than lwa
determinalions of alcoho] concentration
shall be made on g#ch bloud sample.

6.4.0.1 A reference sample of known
concentration of elthunol in whole blood
in the range belween 0.05 and D.20
percent W/V shull be prepared by the
analyzing laboratory, and five
detlertiinations of thé reference sample
cthanol concentration shall be made
concurrently with the anulysis of the
blnod samples.

6.4.8.2 The anulysis of the reference
samnple and the blosd samples shail be
considered acoeplable only JI—

[a) The standard deviation of the five
determinations of the reference sample
concentretion does not exgerd 0.005 per
cent W/Viand = v 7

(bj The systemalic error of the live
determinations of the reference rample
concentration does not exceed plus or
minus 5 percent,

£.4.9. Calculale the average of the
BAC measurements for each test
subject. Let the letter X equal this
average BAC, and uee the subscripts 1
fo & lo designele the lest subjects in
ascending order of aloobnl
goncemtration (e, X Xe, * ", Xa). -

8.4.10 Calenlain the avesiges of the
duplicate instrument readings Made in
accordance v JSh 647 for each test
subject. Convert if necessary to the
sane unils used in 6.4.9 [percent W{V)
by means of the conversivun fe. for 0.21
{see foolnote 2). Besignate each average
instrument reading with the letter ¥ and
the same sobscript used to ideniify the
subject in accordance with 84.9,

6.4.11 Compute the following
averages, and designate them s
indicated.®

{2) Xy, as the zv erage of ¥ X; and Xs

{bb) X, as the average of X, X2 andXs.

(£) Yy as the average of Ye, Y7 and Ya,
[} Y,. as the average of Y,, Y. and Vs,

(€} X, as the average of all elg.ht X
ralues,

() Y. a5 the avernge of all eight Y
values,

6.4.12 Plot on graph paper the points
correspending o (X, ¥}, (X4 Yi) (¥,
Y.} and the eight breath-blood points
corresponding to {Xy. Y1) (¥
Ya) 7 ¢ (X Vi) (500 figure in
Appendix C.).

6.4.13 Draw a straight line, referred 10
as the *breath{bland correlation ling”

# See Appeadis D For o souyde cxlevluoon, An
uthilitional example may be Found un popes S27,
parageuph 5-502 of NBS Hundbouk 91,
“Expurimental Stitistics,” avaituble from the
Saperinteadeot of Documents, L8, Goveroment
Printirgs OFfice, Waoshington, 0,0 20400

through the Point {X, ¥} and purallel to o
line [nnt dravwen in the gruph) !ommg the
points [X,, Yi} and (X ¥y).

6.414 Dvaw Wwo fines parallel to the
bredthlbluod cerrelation ine and
passing through the poinls ¥ 4-0.020 and
¥ —0.020% W/V.

6.5 Power line vollage test.

£.5.1 Apply line power Lo the a.c.
powere «d EBT under tes through a
vuriable avtolransformer having &

nowminal Input voltgage of 117 volts s.c.
and an culpul adjustable between 0 and
130 volts, and having a current rating us
required by {he instrument ander lest.
Any vollage regulating device used with
the instrument shall be connecled
belween the variable autotransformer
and the inatroment under test,

6.5.2 Monitor the sutoiransformer
oulput voltage with an rms a.c.
voltmeter having an aeccoracy of plus or
minus 2 percent in the range of 105 to
125 voits. -

6.5.3 Adjust the vollage of the EBT to
108 voliz After at least one-ha!l bour,
check the vollage and reacjust if
necessary. Then immediately moeusure
known ethanol vapor concentration of

~0.48 mg/1 {0.10% WfV] ten times as in

the precision tost {6.1)

854 Increase the vollage ‘o 123
volis. and at lessi one-balf hoor Inier
readjnst the veltuge taeceseary and
again ueesure a knowa ethanol vapor
concentration of 0.48 my/1 (0.30% W[V}
fen times.

6.5.5 “Calculate the syslematic errors
and the standzrd deviations for each of
the two sels of en measarements’
{oblained with line voliages of 108 voults
and 123 volls).

6.6 Ambient lemmperature lest.

681 ‘thelest temperatwes shali be
constanl and accurale within plus or
minug 3°C throughout the durativu of the
testing period.

682 Allow at least 1 hour tor the
instrumnent to come to temperature
equilibrivm after each test tomperaturs
change.

8.8.3 Perlorm sleps 6.1.1 and 6.1.2.
Meusure a kuown ethanaol vapor
concentration of 0.48 mgf1 (010 percent
W/V) ten times at each tosl
temperature.

8.64 Calculate the average value of

“the ethanol vapor concentration

measured at each lest tempoerature.
Apply any temperalure currcctions
specificd by the operator's maaual 6
obtain the adjusted avernge values.

6.8.5 Using the sdjusted averuge
vortues. culeulute the systemadic ervor for
euch set of ten measyrements. Also
calculate the standard deviation fur
each gol of ten measuremaents.
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6.7 Vibration test for mobile EBT.?

" 871 Subjon! the mobile EBT to
vibrations of simple barmonic motion
having an amplitude of 0.015 inches
{(tetal excursion 0.03 Inches) applied
initially at a frequency of 10 Iz and
increased at a vniform rate of 30 Hz in
2% minutes, then decredsed at a ot
uniform rate of 10 [z in 2% minutes.

6.7.2 Subjeat the unit to vibrations of
simple harmonic motion having an
amplitude of 0.0075 inches [total
excursion 0.015 in. les) applied initielly
at a frequency of 30 Hz and increased at
a aniform rale to 60 Hz in 212 minutes,
then decreased at a uniform rate to 30
Hz in 2% minutes,
© 873 Repeats7.1and 6.7.2.in each
of three directions, namely in the
directions parallel to both axes of the
base and perpendicular to the plane of
the base.

6.7.4 Perform steps 6.1.1 and 6.1.2,
Measure 2 known ethanol vapor
concentration of 0.48 mg/1 [0.20 W{V)
ten times, and calenlate the systematic
error and the standard deviation.

- 8.8 Blood alcokol methodology test.
The analytical meazurement system for
the bleod aloohel concentration

. delermination shell be checked in the

testing laboratory at least once prior to
" that laboratory performing the analysis
required in 5.4.8.
6.8.3 _ Tha dotermination of the

ethang] concéntrations of the reference .

blood alechol samples shall he
performed by the same laboratory
personnel who determine the ethanol
concentraticns of the test subject blood

- samples taken In accordance with 6.4,
The anzlysis of the reference samples
shall closely paralle! the analysis of the
tesl subject blood samples, especially
with respect to laboratory conditions
and analytical technigua,

6,62 Prepare with an accuracy of
plus or minus 1 percent, a blank {an
alcohol-free blood sample), and three
reference blood alcohol samples having
ethanal concentrations within plus or
niintue 10 percent of 0.03, 0,100 and 0.200
percent W/V, by adding known
quantities of ethanol lo aleohol-free
whole blood containing a svitable
preservative.

6.8,3 Determine the ethanol
congentrations of each of the three
reference samples and the blank five
times. .

5.64 Compule the means, standard
deviations, and syslemalic errors for

T Thia test was takon from ELA Standard RS-201-
A (uly 1972) which is availuble from Flectronic
Industries Association, Engineering Depactimont,
4007 Eye Sleeet MWL, Wushington, D.C. 20605.

each of the four sets of five

determinations. .

8,85 The method of anolysis shall be
cunsidered acceplable if:

(a) The apparent ethanol
concentration of the blank {alechel-free
blood] does not exceed 0.002 percent

{b}‘The average of the stundard
deviations from the analyses of the
three reference samples does not exceed

* 8,005 percent W/V.

(¢} The systematic error of the
analysis of the 0.05 percent W/V
refercnce sample does not exteed plus
or minus 10 percent: and

{d} The systematic errors of the
analyses of the 0.100 and 0.200 percent
W/V reference samplas do not exceed
plug or minus 5 percent.

Appendix A Breath Alcohol Sample
Simulator :

The concentration of alcohol in'a
single expired breath from a buman
subject, foilowing the ingestion of
aleohol, i3 asymmetric with time as
shown in Figure A-1, & typical alcohol
sample profile.

Figure A-2 shows a block diagram of
a breath alcohol sample simulator that™
is zuitable for use in a laboratory to
evaluate the deep lung sampling -
capability-of ingtruments used to
measure th2 alcobel concentration of
human breath. For a full discussion-of -
the developiment of this eguipment, Tefer
to NBS Special Publication 480-41,8
Issued in July 1981

The breath alcohol sample simulator
consists of three ethanol vapor
chambers connected o a common
exhaust manifold. In use, air from a
large piston and cylinder is routed
sequentially through each of the ethanol
vapor chambers {each sdjusled to a
ditferent and higher ethanal vapor
concentration) to produce at the exhanst

-manifold in a series of concentration

steps joined together to form a single
asymmetric profile. i

The discussion ihat follows identifies
equipment by manufacturer and modsl;
however, this does not constilute an
endorsement of their products. Any
equipment meeting the requirements as
specified in paragraph 5.1.1. of this
standard may be used to construct a
breath alcohol sample simulator.

The three ethanol vapor chambers are
grouped together as shawn in Figure A~
8. The input and outpul valves [(Model
53C1011N14-2, Valcor Enginecring,
Kenilworth, NJ) are automalically

¢ pveilable from the Law Enforcenent Standurds
Laboratory, Malional Boreou of Standards,
Washington, D.C, 2024,

controlled so that the air passes through
each solution at the proper time and for
the proper duration. Heaters,
thermaregulators, and the stirers used in
the solution reservoirs were taken from
MK 1I Simulators [Smith end Wesson
Electronics, Springfield, Mass.), the
shafts of which were extended. The air
diffusers (double) were taken from

- Model 889 Air Pump {Lew Childre and

Song, Inc., Foley. AL), High precision
thermometers (£0.1°C) are used to
inanitor the temperature, Initial -
pressures are variable from 0 to 200

. inches of water. Although maximum
. final delivery pressuie is only &4 in. of

water, higher initial pressuras are
needed lo overcoms the high flow
resistance of the air diffusers.

The air supply for the breath aleohol
sample simulator is provided by a 7 liter
alr driven piston and cylinder assembly,
The duration of the stap for each ethanol
vapor chamber Is controlled by a relay
timer {Model W21LMACOX-2,
Magnecraft Electric Co., Chicago, IL).

When uzed to evaluate the deep lung
sampling capability of breath aleshol
fnstrumen'=, the solution resetvoirs are
filled with water and ethanol in the
proper proportions to result in ethanol
vapor concentrations of 0.060, 0.090, and
0.104% w/v, respectively in reservoir
numbers 1, 2 and 3. The heaters are then
turned on and the reservoirs and
exhanst manifold allowed to stabilize at
a tomperature of 34°C. The -
concentration of the athanol vapor o
reservoir nuamber 3 is tested in
accordance with the procedures of the
NHTSA Model Performance
Specifications for Calibrating Units for
Breath Alcohol Teaters lo ensure that
the concentralion is 0.101% w/v as

~ reguired.

The relay tizners for each of the three
reservoirs are adjusted o provide an
individual profile step each equal to
one-third of the total delivery duration,
such as 4.0 seconds al concentrations of -
0.0680% w{v, 0.090% w/v, and 0.101% w/
v. The ingtrument to be tested is then
connected to the outpul of ihe exhaust
manifold,

The 7 liter air supply cylinder pistonis
driven to the botlom position of its
iravel. The pressure regulator on the
input of air supply is adjusted to the
predetermined tes! pressure for the
instrument under test to deliver the total
sample volume in the required time. The
pressure valve Lo the piston is then
opened, and the timers are allowed to
cycle antomaltically to deliver the
required alcohol vepor concentration
profile to'the unit under test.

i
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[ARBITRARY UNITS)

ETHANOL CONCENTRATION

Appendix B—Sample Calcutations of
Precision and Accuracy

‘The resulls of 10 sample
measurements made in accordance with
5.1 and 8.1 & three known ethanol vapor
goncentration lavels are as follows:
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Appendix C

Sam, e Cak‘ala[mns in the DePfJ Lung
w Sampling Test

; C.1. Breath and blood alnohol

- " conceniration nieasurernents have been

© "tmaade for each of sight subjects in
accordance with 6.4, The average of the
BAC measurements for each subicel is
entered in the X colimp; and the
average of the duplicate instorment
readings for each subject Is enlered in
colurnir ¥ as follows:

art
Blood X percent W/V Braath ¥ glatcem W

¥, ==0,0510 ¥y =0,0510
X7 =0.0640 Ya=:0,0645
X2 ==0.0620 ¥3=20,0717%
Ya=0.0880 ¥.==0,0689
%.=0.4250 Ys=0.1164

* YemzD, 1590 Yee=(.1204
Xz == 018900 Y+=D.1577
X5==0.2030 Yeo=0,1647

.2 The average valees computed in
accordance with 6.4.11 for the above
dala are: .

X, =0.06567%
Wiy
Xy =0.18400%
TOWY
X =0.12025 W/
v

figure A2

SCLYROD ROTHIT

ALYE 1L Yo -—-8\,3&250%

Yy =0.1506% W/
V .

¥ =0.1057C%
WV

TEIPERLIDAT

Tumaon .3 The dula points and breath/blood
Al2 NS

correlation line are eniered in the

sk sample graph {Figure G-1) as required in
5.412 and 5.4.43.

C.4 The value ol ¥, as defined in 4.4.1.
is equal 1o 0.091% W[V,

€.5 All eight of the breath{blood
polnts lie batween the two liney drawn
patallel to the breath/blood coreelatlon
Jine and through the points ¥ +-0.020%
W/V=0111% W/V und T --0.020% W/
V=0071% W/{V.

-

Figua A3
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Figure C-1 Sample Data From Peep Lung 5

. APPENDIN D.--CONFORMING PRODUCTS LIST
OF EVIDENTIAL BREATHR MEABUREMENT De-

a2 4 016 018 020 g22°

ampling Test

Aprenpix D.—CoMPORMING PRODUCTS LIST
OF EVIDENTIAL BREATH MEeasuneMENT De-

' VICES vices—Coniinued
- HNors
Manulactser metet Moslg | Hon Mersdacturer model voblle | NoT
Hoohol Countarmeasuras System, Ine,, . Komyo Riksgehy, Kogye, KK K-
Port Hyron, Mich.; Mert J3AD.caw e % x 2L TR Ul T T e N o S—— X ., %
BAG Sysigin Ind, Onlafo, Canada tuckey Lebersiotioss, San Bemating,
breeth analysis computsr. k' Cald,
GAMEC Lid., North Shiefds, Tyne and Alco-Angfyzer 1000 P
Warg, England: A breath analyser ... % % Alca-Anglyzer 2000 x
CMY, g, Minturn, Cola; Inloxilyzer Nationnl Dresge, hoe, Pilsburgh, PA
1. A011 X % Aleosest 7010, ® x
2. 40FA, i - X L Brapthalyzor 000 ...t x »
3. 4011AS L. z x Hrealhatyzor B00A .. veettiistosmmsrenas X %
A, ADTHAS-A,L X X Qmicron Systems, Palo Alto, Cali,
B A0TIAW conceenn . x x ot 4014 x x
8. A011A27-10T00.....cinrirwivimsnimen " H X intoxityzer 4011AW x X
T £V IART-10100 with Blof..- — X ] Siemens-Alks Chery Hil B Alcomnl....| % L]
. 55000 % x  Smith end Wesson Electonis, Spiing-
Daeaiof Electosics, Docator, HL; Ako- figld, Maza;
Toglor fuode 500 x Breathalyzed 900, .. JUSS— x 3
intoximalars, ine., S1. Louls, MC: Phole BO0A. x N
Eloctre mloxi " x 1000 * x
G Inmdmater M T eommeesr—. e 4 x 2000 x 1
GC Intoxi MK W S x Verax Systoma, k., Falrpori, NY; The
Aty Intendmotar A1=1000 e * x BAC Vorller —.—... s msme itiina ol X x
movimater 3600 ® - X
LTS LT || SO X % 2500 i -
oSt R — | u ¥ [FR Doc. 84-32500 Filed 12-11-64; 12:55 pm)

BILLING CODE 4917-55-M

- Highway Safety Programs; Standard

for Calibrating Units for Breath
Alcohwol Tesiers

AGENGY: National Highway Traffic
Salety Administration (NHTSA), DOT.

AcTION: Notice.

“susnsany: This notice converts the

-standard for calibrating units for breath
aleohol testers from a mandatory |

-gtandard o model specifications, The

standard (40 FR 36167) established
performance requiremenis and methods
of testing for calibrating units.
Calibrating units provide known
concenlrations of ethanol vapor fur the
calibration or calibration checks of
instruments, used by law enforcement

_officials, which measure breath alcohol.

NHTSA is converting this standard to
provide flexibility to the States and
because the benefits of the standard can
be meintained without Lie existence of a .
mandatory requirement.

DATE: This notice becomes effective
December 14, 1984. .

FOR EURTHER INFORMATICN CORTACT:
Mr. Ronald E. Engla, Office of Alcohol
Countermeasuras, NTS-21, National
Higt-way Traffic Safety Administration,
400 Seventh Streel, SW.. Washington,

DG 20590, ‘Telephone: (202} 426-9581.

SUPPLERMENTARY INFOAMATION; On May
11, 1984 (49 FR 20102) the National [
Highway Traffic Safety Administration
{NHTSA) issued & fiotice proposing to
convert the standard for calibrating
units for breath alcohol testers from a
mandatory standard to model
specifications. Interested parties were
invited to submit comments on or before

June 11, 1984,

No objections have baen received
regarding the proposed conversion.
Accordingly, the mandatory standard is
hereby rescinded and, in its place, the
model specifications are issued in the
nolices section of this Federal Register
for use by State and local governments.
Also published is a list of calibrating
units which have been tested and found
to conform to these model specifications
(Conforming Products List).

The model specifications closely
resemble the standard. NHTSA will
sontinue to test calibrating units to
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determine whether they comply with
performance erileria recommended in
the NH'FSA modul specifications.
Reeults of thig lesting will be published
by NHTSA.

Stalg and loeal governments may
gither rely on NHTSA's test results and
adopt the model specilications, or set
their own requirements. In this way the
Jintegrity of the States’ atechol
countermeasures program is nol
compromised. 1t is the agency's belief
that the States will continue to give the
programs high priarity.

Bince this notice converts a standard
to mode! guidelines, thus increasing
Slate flexibility, the 30 days nelice of
the effective cate required by the
Administralive Procedure Act is not
applicabie.

NHTSA has snalyzed the impact of
this sction and has determined that it is
neither “major” within the meaning of
Executive Order 12291 nor “significant”
within the meaning of Departinent of
Transportation ragulalory policies and
procedures. Because States and
localities have been purchasing units on
the approved list with and without
Federal funds, there is no reason to
beliave that these praclices will change
if the Faderal standard becomes, model
specifications.

The rescission of this standard will
have no economic impact on Stale or
Iocal governments nor on the
manufaclurers of calibraiing vnits.
Because there will be virtually no
economic or other impact from this
conversion, a full regulatory evaluation
is no! necessary.

In accordance with the Repulatory
Flexibility Act, the agency kas
evaluated the effects of this action on
small entilies. Dased on that evaluation,
1 certify that the rescission of this
standard will not have s significant
econpmic impact on a substanttal
number of small entities, While the -
manufacturers of calibrating units may
be small businesses as defined by the -
Regulatory Flexibility Act, they will not
be significantly affected by this action.
Ttis fully expected thet States and
localities will not alter their purchasing
‘practices as a result of this proposed
aclion. This action will, therefore, have
ne effect on either the manufacturers of
these producis or on small governmental
unite and will not impose any cost or
other burden. Accordingly, a regulatory
flexibility enalysis is nol necessary.

The agency has also unalyzed this
action for the purpose of the Mational
Environmental Policy Act. The agency
has determined that rescission of this
standard will not have any effect on the
human environment.

(23 U.5.C. 403; delegutions of aulhomy atag
CFR 1.50}

Issued on: December 11, 1984,
Diane K. Steed,
Administralor.

IFR Doe. 84-02507 Filed 12-11-£4; 12:55 praj
BILLING CODE 7533-01-M

Highway Safety Programs; Mode!
Epecifications for Calihrating Units for
Breath Alcoho! Yesters; Publicalion of
a Conforming Producis List

RGENCY: National l-'fi.ghwéy"l'raffic
Safsly Adminisiration [NHTSA}, DOT.
ACTION: Nolice. i

sumsARy: This notice establishes modal
specifications for the performance and
testing of celibrating uniis. These model
specifications replace the Performance
Standard for Calibrating Unils for
Brealh Alcohol Testers (40 FR 36167)
which is rescinded in the notices section
of this Faderal Registor, These model
specifications are issued for use by-
State and local governments.’

This nolice also publishes a
Conforming Products List [CPL) which is
a list of ealibraling units for breath
alcohol testers which have been found
1o conform to the mcdel specifications.
DATE: This notice becomes effective on
the date the rescission of the mandatory
standard is published in the Federal
Registor. N

- FOR FURTHER INFORMATION CONTACT:

Mr. Ronald E. Engle, Office of Alcohol
Countermeasures, NTS-21, National
Highway Traffic Safety Administration,

" 400 Seventh Streel, SW.,, Washington,

D.C. 20590. Telephone (202} 426-9581.
SUPPLEMENTARY INFORMATION: Since
Avgust19, 1975 NHTSA has conducted a
program tfo ies calibrating units for
breath alcohol testers for sccuracy in
accordance with specifications set forth
in a performance standard {40 FR 36167}
and has published a qualified products
list (QPL) of devices found to conform o
these perforinance requirements. A
review of State purchasing decisions has
led the agency to conclude that mos!
calibrating units purchased by States

and localities with and without I+ deral
funds have been those which appeared
on the list. On Scptember 16, 1982, the
agency Issued new NHTSA 402 funding
requirements which slated that the use
of 402 funds for the purshase of aleohol
testing devices is no tonger limited Lo
the purchase of devices on the QPL.
While the notice did rot address .
calibrating unils, the agency feels that,
since there is no basis for a distinction,
the purchase of these units should be
treated similerly.

“Therefore, on May 11, 1984 {49 FR
20102] NHTSA proposed to convert the
mandatory standard for the performance
and testing of calibrating uxits to model
specificationa, The notice indicated that
the mode] specifications would closely
resemble the standard for calibrating
units which appears in 40 FR 26167,

The agency will continue to test
calibrating units and will releasa its
findings to provide Stales which choose
not 1o conduct their own testing with
adequaie information ypon which te
base their purchasing decisions.

-‘This program therefore assists the
State and local communities by
providing & centralized qualification tast
program for calibrating units for aluohol
testers-used in law enforcemant -
programs. The model specilications are
not intended to reglace the current

qualification progrems required in

cerlain States for this equipment or to-
directly regulate the manufaclure of
culibrating units, However, same Stales
may wish to make use of this program in
addition 1o setting their own

. mquiremenls.'while the agency is nol

imposing its findings on State and locel
governments, NHTSA gncourages each
State to consider adopting the NHTSA
model specilications as ils own.
Interested pariies were inviled o
submit comments on or before June 11,
1984. No objections have been received
reparding the issuance of these model
specifications. -

Pzoceditres

Tesling to these model specifications
of products submitted by manufacturers,
will be-conducted by the DOT
Fransportation Systems Cenler (TSC).
Tests will be conducted semiannually,
or as necessary. Manufaciurers wishing
to submit calibraling units for testing
maust apply for a test date 1o NHTSA's
Cffice of Alcohel Countermensurss
(OAC), NTS-21, NHTSA, 400 Seventh
Street, 8W., Washington, I1.C. 20590,
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Highway Safety Programs; Model Specifications for Devices to Measure Breath Alcohol

Agency: National Highway Traffic Safety Administration, DOT.
Action: Notice. '

Summary: This notice amends the Model Specifications for evidential breath testing devices published in 1984
and updates the list of conforming products. Recent trends indicate that the states are lowering the alcohol levels
that indicate drunk driving (e.g., “zero tolerance™ laws for underage offenders). Moreover, these specifications
address comment received in response to a Department of Transportation Notice of Proposed Rulemaking
published in the Federal Register on December 15, 1992 (57 FR 59382). The Model Specifications and the
Conforming Products List set forth below reflect new lower evaluation thresholds for devices to measure breath
alcohol, to better reflect the range of critical measurements during actual use.

Dates: This notice becomes effective October 18, 1993.

For further information contact: Ms. Robin Mayer, Office of Alcohol and State Programs, NTS-21, National
Highway Traffic Safety Administration, 400 Seventh Street, SW., Washington, DC 20590. Telephone (202)
366-9825.

Supplementary information: On December 14, 1984 (49 FR 48854), the National Highway Traffic Safety
Administration (NHTSA issued a notice converting the mandatory standards for beath test devices (38 FR
30459) to Model Specifications for such devices. The Notice indicated the Agency would continue to test
evidential breath testers (EBTs) and would release its findings to provide States which choose not to conduct
their own testing with adequate information upon which to base their purchasing decisions.

Since publication of the Model Specifications in 1984 (49 FR 48855), States have been moving toward a
lowering of alcohol levels which indicate drunk driving and enacting new laws targeting youthful offenders
(i.e., “zero tolerance” laws).

On December 15, 1992, the U.S. Department of Transportation (DOT) published Notices of Proposed
Rulemaking (NPRMs) proposing rules to implement the “Omnibus Transportation Employee Testing Act of
19917, which requires alcohol testing programs in aviation, motor carrier, rail, and mass transit industries in the
interest of public safety. The Research and Special Programs Administration (RSPA) has proposed similar
regulations for the pipeline industry. In general, the proposed rules would prohibit covered employees from
performing safety-sensitive functions when test results indicate a breath alcohol concentration (BAC) of 0.04 or
greater. Slightly different consequences would apply with respect to an employee having a BAC 01 0.02 or
greater but less than 0.04. If NRPMs are adopted as final rules, transportation workers in safety-sensitive
positions will be tested at lower alcohol levels (commercial motor vehicle driver are already subject to DWI
standards at > 0.04).

DOT received comments in response to the rulemaking actions recommending that if NHTSA’s Model
Specifications are to be used for the transportation workplace alcohol testing programs, then the Model
Specifications should be consistent with the requirements of the rules.

In light of the trend toward lowering alcohol levels and to address the comments received in response to DOT’s
NPRMs NHTSA has decided to revise its Model Specifications by lowering the BACs at which instruments are
evaluated.

Under the earlier specifications, EBTs were evaluated for precision and accuracy at 0.000, 0.050, 0.101, and
0.151 BAC, and tests for operation of the devices at various conditions of operation were performed at 0.101
BAC. The Specifications below establish evaluations for precision and accuracy at 0.000, 0.020, 0.040, 0.080,
and 0.160 BAC, and evaluations at various conditions of operation at 0.080. Tests for acetone interference will

APPENDIX 6



also be conducted at 0.020 BAC. NHTSA is also expanding its definition of alcohol to better reflect State laws
and the capabilities of testing devices.

These revisions will assist the States and local communities by providing a centralized qualification test
program for breath testing devices designed to collect evidence in law enforcement programs. The Model
Specifications art not intended to replace the current qualification programs required in certain States for this
equipment or to directly regulate the manufacture of EBTs. However, some States may wish to make use of this
program in addition to setting their own requirements, While the agency is not imposing these Model
Specifications on State and local governments, NHTSA encourages each State to consider adopting them.

Procedures

Testing of EBTs submitted by manufacturers to these model specifications will continue to be conducted by the
DOT Volpe National Transportation Systems Center (VNTSC). Procedures for submitting instruments for
evaluation have not changed. Tests will continue to be conducted semi-annually or as necessary. Manufacturers
wishing to submit EBTs for testing must apply to NHTSA for a test date (Office of Alcohol and State Programs,
NTS 21, NHTSA, 400 Seventh Street,S. W, Washington, D.C. 20590). Normally, at least 30 days will be
required from the date of notification until the test can be scheduled. One week prior to the scheduled initiation
of the test program, the manufacturer will deliver the device to be tested to VNTSC, DTS 75, Kendall Square,
Cambridge MA 02142. The manufacturer shall be responsible for ensuring that the device is operating properly
and is in proper calibration. If the manufacturer wishes to submit a duplicate backup device, he may do so. The
Operator's Manual and the Maintenance Manual will be delivered with the EBT with specifications and
drawings which fully describe the device. Proprietary information will be respected. (See 49 CFR Part 512,
regarding the procedure by which NHTSA will consider claims of confidentially.)

The manufacturer will have the right to check the EBT between arrival in Cambridge and the start of the test
and to ensure that the EBT is in proper calibration but will have no access to it during the tests. Any
malfunction of the EBT which results in failure to complete any of the tests satisfactorily will result in a finding
that it does not conform to the Model Specifications, If the EBT fails to conform, it may be resubmitted for
testing.

On the basis of these results, NHTSA will continue to publish a Conforming Products List (CPL) identifying the
EBTs that meet the performance criteria set forth in these Model Specification.

In anticipation of the publication of this notice and DOT’s final rules to implement the Omnibus Transportation
Employee Testing Act of 1991, NHTSA invited manufacturers currently known to produce EBTS to submit
their instruments for evaluation vtilizing these amended specifications. Instruments provided by the
manufacturers have been evaluated under these Model Specifications, and this notice includes, as Appendix A,
arevised CPL. This CPL identifies those instrument found to conform with the Model Specifications, as
amended by this notice. It also identifies those instruments that meet the Model Specifications detailed in 49 FR
48850 (December 14, 1984). '

Re-testing of instruments will continue to be conducted as necessary. NHTSA intends to modify and improve
these mode! specifications as new data and improved test procedures become available. (The test procedures
may be altered in specific instances, if necessary, to meet unique design features of an EBT.) If these model
specifications are modified, notification will be provided in the Federal Register. If NHTSA determines that re-
testing to the modified specification is necessary, a manufacturer whose equipment is listed on the CPL will be
notified to resubmit the equipment for testing to the modified specification only. Also, if at any time a
manufacturer wishes to change the design of an EBT currently on the CPL, the manufacturer shall submit the
proposed changes to OASP for review. Based on this review, a determination will be made regarding whether



re-testing is required. Guidance to manufacturers on considerations governing this decision is given in
Appendix B.

OASP will continue to be the point of contact for information about acceptance testing and field performance of
equipment already on the list. When it is available, NHTSA requests that the Sate and local agencies provide
both acceptance and field performance data to OASP. Information from users will be used to: (1) Help NHTSA
determine whether EBTs continue to perform according to the NHTSA Model Specifications and (2) ensure that
field use does not indicate excessive breakdown or maintenance problems.

If information gathered indicates that an instrument on the CPL is not performing in accordance with the Model
Specifications, NHTSA will direct VNTSC to conduct a special investigation. This study may include visits to
users and additional tests of the instrument obtained from the open market. If the investigation indicates that the
instruments actually sold on the market area not meeting the Model

Specifications, then the manufacturers will be notified that the instrument may be dropped from the list. In this
event the manufacturer shall have 30 days from the date of notification to reply. Based on the VNTSC
investigation and any data provided by the manufacturer, NHTSA will decide whether the instrument should
remain on the list. Upon resubmission, the manufacturer must submit a statement describing what has been
done to overcome the problems which led to the dropping of the instrument in question from the list.

This notice addresses comments received by DOT in response to its NPRMs on The Omnibus Transportation
Employee testing Act of 1991 published in the Federal Register on December 15, 1992. The changes to the
Model Specifications for evidential breath testers contained in this notice become effective on the date noted
above. If any person believes NHTSA should reconsider the changes made in this notice, that person may
submit a petition for reconsideration,. The petition shall be submitted to the Administrator, National Highway
Traffic Safety Administration, 400 7% Street, SW, Washington, DC 20590. It is requested, abut not required,
that 10 copies be submitted. The petition must be received by the date noted above and contain a brief statement
of the basis for the petition. The statement may not exceed 15 pages in length, but necessary attachments may
be appended to the submission without regard to the 15 page limit. The filing of a petition will not stay the
effective date of this notice.

In accordance with the foregoing, the Model Specifications for performance testing of EBTs are set forth below.

Authority: 23 U.8.C. 402, 403, 408 410; delegations of authority at 49 CFR 1.50 and 501.

Michael B. Brownlee,
Associate Administrator for TSP.

Model Specifications for Evidential Breath Testers
1. Purpose and Scope

These specifications establish performance criteria and methods for testing of evidential breath testers
(EBT). EBTs measure the alcohol content of deep tung breath samples with sufficient accuracy for evidential
purposes. These specifications are intended primarily for use in the conformance testing of EBTs.
2. Classification
2.1.Mobility

2.2.1. Mobile EBT. EBTs that are designed to be transported to non-fixed operational sites in the field.
2.1.2. Non-mobile EBT. EBTs that are designed to be operated at a fixed location.
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Power Source.
1. Battery EBT. EBTs that are powered by batteries.
2. AC Powered EBT. EBTs that are powered from the AC power lines.
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. Definitions.

.1. Alcohol. The intoxicating agent in beverage alcohol, ethyl alcohol or other low molecular weight

alcohols including methyl or isopropyl alcohol.

3.2. BAC, BrAC. Blood alcohol concentration: grams alcohol per 100 milliliters blood or grams
alcohol per 210 liters of breath by breath in accordance with the Uniform Vehicle Code, Section 11-
903(a)(5)1. BrAC is often used to indicate that the measurement is a breath measurement. In these
Model Specifications, concentration units of test samples are referred to as BAC units and are grams
of alcohol per 210 liters of air.

3.3. Conformance Tests. Tests performed to check the compliance of a product with these
specifications.

3.4. Standard Deviation. An indication of measurement precision of the EBT in a test, expressed as
follows:

Standard deviation = {Sum (X;-Xn)*(N-1)}"

where X; = a single measurement result

Xm = the average of the measurements
N = the number of measurements made in the test

W

3.5 Systematic Error, An indication of the accuracy of the EBT in a test.

Systematic error = {{Xp-test BAC)/test BAC}100
3.6 Calibrating Unit (CU). A device that produces an alcohol-in-air test sample of known concentration that
meets the Model Specifications for Calibrating Units (FR 48 43865).

3.7 BASS. Breath alcohol sample simulator. A device which provides an alcohol-in-air test sample with known
and adjustable atcohol concentration profile, flow rate, and air composition at 34%entigrade (Sec NBS Special
Publication 480-41, July 19812, for a description of a BASS unit suitable for use in Test 4.)

4. Test Methods and Requivements.

Each of the tests below require 10 measurements to three decimal places made at 0.080 BAC or other specified
BAC using the EBT being evaluated. Procedures specified by the manufacturer will be followed. Unless
otherwise specified, the tests will be performed in the absence of drafts and at prevailing normal laboratory
temperature, humidity, and barometric pressure. Ethyl alcoho! will be used to prepare the test samples in this
Model Specifications. A CU of the type which uses aqueous alcohol solutions thermostated at 34°C and a ratio
of headspace concentration of 0.000393 (see FR 48865) will be used to provide the BAC samples. The CU shall
be capable of delivering 10 complete vapor samples with alcohol depletion of not more than 1%. Human breath

1 Available from National Committee on Uniform Traffic Laws and
Ordinances, 405 Church Street, Evanston IL 60201.

2 pvailable from Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402.



will be used to drive the CU. (For Test 4, the BASS device will be used.) Performance requirements are
indicated in square brackets. [SE=systematic error, SD=standard deviation].

Test 1. Precision and Accuracy. Test at each of the specified BAC [SE<0.005 BAC; SD<0.0042].
Test 1.1: 0.020 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.2: 0.040 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.3: 0.080 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.4: 0.160 BAC [SE<0.008 BAC; SD<0.0042]
The following test is information only for the potential users. There is no performance requirement.
Test 1.5: 0.300 BAC
Test 2. Acetone Interference. Test at 0.020 BAC with the specified amount of acetone added to the CU
solution3. Replace the solution if acetone depletion is indicated during the test. [SE<0.005 BAC; SD<0.0042]
Test 2.1: 70 microliters acetone per 500 ml solution,
‘Test 2.2: 115 microliters acetone per 500 ml solution.

Test 3. Blank Reading. Test at 0.000 BAC. The tester shall use his or her own breath for this test and he or she
may not consume alcohol for a period of 48 hours prior to this test nor smoke for a period of 20 minutes prior to
this test. [SE <0.005 BAC with no single result greater than 0.005 BAC]

Test 4. Breath Sampling (Alternate test in Appendix C may be used). Prepare the BASS solutions so that the
BAC of each of the three segments of the simulated breath sample increases from 0.048, to 0,072, to 0.080. Use
compressed breathing air to drive the samples. If the EBT is sensitive to carbon dioxide at concentrations found
in human breath, the driver gas will contain this gas at that concentration. Use a spirometer to measure sample
volumes and, if necessary, place the EBT in a glove box to make that measurement. Perform three tests at each
of the following volume-time combinations [SE<0.005 BAC; SD<0.0042]:

volume of time of
cach segment each segment
(liters) " (seconds)
Test 4.1: 0.67 3.3
Test 4.2: 0.67 2
Test 4.3: 2 4

Test 5. Input Power. If the EBT is powered by nominal voltages of 120 volts AC or 12 volts DC, condition the
device for one half hour at the appropriate input voltage specified below, then test at that voltage. Monitor the
input power with a voltmeter accurate to +2% full scale in the range used and re-adjust the voltage, if necessary.
[SE<0.005 BAC; SD<0.0042]

Test 5.1; 108 VAC

Test 5.2: 123 VAC

Test 5.3: 11 VDC

Test 5.4: 15 VDC

3 The amounts of acetone have been specified on the basis of an
experimentally determined water to air partition factor of. 365 to 1 at 34°C
to yield a sample of acetodne-in-air at concentrations of 0.3mg/l and
0.5mg/1.



Test 6. Ambient Temperature. Use a temperature chamber controllable to +1°C. Soak the EBT at the specified
temperature for | hour before each test, then test at that temperature [SE<0.005 BAC; SD<0.0042].

Test 6.1: 20°C

Test 6.2: 30°C

The following portion of Test 6 is applicable to hand held EBT and is for information to potential users
only. Soak hand-held EBT at specified temperature for one hour before each test, then test at that temperature.
Operate the CU outside of the temperature chamber, if necessary, to ensure that it remains at normal operating
temperature. There is no performance requirement.

Test 6.3: 10°C

Test 6.4: 35°C

Test 7. Vibration Stability. Use a programmable shake table with sufficient power to drive the weight of the
EBT to be tested. Through each of its three major axes, subject the EBT to simple harmonic motion of the
specified amplitude and frequency. Sweep though each frequency range in 2.5 minutes, then reverse sweep to
the starting frequency in 2.5 minutes. After vibration, test the EBT. [SE<0.005 BAC; SD<0.0042]

frequency range Amplitude (Hertz) (inches, peak
to peak)

10 to 30 0.030

30 to 60 0.015

Test 8. Electrical Safety Inspection. Examine the EBT for protection of the operator and person being tested
from electrical shock. Examine for proper use of input power fuses, and verify that there are no exposed male
connectors at high potential. Determine that overheating does not occur during operation and that undue fire
hazards do not exist. '



APPENDIX B. Guidelines for Re-testing of Modified EBT.

Manufacturers contemplating revisions to an EBT which is currently listed on the Conforming Products List are
advised that the revision may effect the status of the device on the List. It may or may not be necessary to re-test
the revised EBT. The manufacturer should inform NHTSA of the contemplated change so that a judgment can
be made. The following lists the type of information NHTSA uses in determining the necessity to re-test an
instrument, and is provided as guidance to manufacturers:

» Manufacturer and Model Name.

s Nature and reason for change.

» Scope of change (e.g., will existing devices be retrofitted? Will the change apply to some users but not
others?).

» Will the change affect performance of the device as regards the Model Specifications? (Precision and
accuracy, acetone interference, blank reading, linearity, sampling efficiency, low or high temperature operation,
low or high input power operation, mobile operation, electrical safety)

¢ Will the change alter performance with regard to the possibility of chemical or electrical interference
or unusually high relative humidity?

» How will the changes be documented for the benefit of the user? (e.g., will the changes be documented
in service bulleting and/or service manuals? If not, why not?)

APPENDIX C. Alternate Breath Sampling Test.

Select eight human subjects who are in good health. Their oral temperatures prior to the start of testing shall be

between 97.0°F and 99.50F

Divide the subjects into two groups of four. The target BAC range for group 1 shall be from 0.04 to 0.10. The
target BAC range for group 2 shall be from 0.10 to 0.20. In order to obtain a distribution of BACs, each subject
shall be given a different amount of alcohol to drink. As a rough guide to dose vs. peak resultant BAC, and
based on ingestion of a 100 proof beverage, a body weight of 160 1bs., and a 2 hour drinking period, 3 oz. of
beverage should produce a BAC of 0.04; 6 oz. should produce a BAC of 0.10; and 8 oz. should produce a BAC
of 0.15.

Blood samples taken shall be either from a vein in the arm or from capillaries in the finger tip. Non-alcoholic
swabs shall be used to prepare the skin surface. If finger tip blood is to be taken, a 90 minute waiting period will
be observed before beginning breath sample testing and if venous blood is to be taken, a 120 minute period wiil
be observed. No subject may smoke during the 20 minute period before testing begins.

Use the EBT to measure the subject’s breath, then take a blood sample, then measure the subject's breath again.
Allow no more than five minutes between the taking of the first and second breath sample.

The blood samples shall be analyzed within 72 hours of being taken and at least two alcohol determinations
shall be made on each sample. A reference sample of known BAC in the range 0.05 to 0.15 shali be prepared by
the analyzing laboratory. Five determinations of the reference sample shall be made concurrently with the
analysis of the human subject blood samples. The SD of the reference sample analysis shall not exceed 0.005
BAC and the SE shall not exceed +5 per cent of the known BAC.

Calculate the average blood result and the average breath result for each subject. Label each average blood
result X; (i=1 to 8 for each of the subjects, in ascending order of BAC). For each such result Xj, label the

companion average breath result Y.



Calculate Xpj, the average of the three highest blood results, and X7 , the three lowest. For the three highest
blood results, and for the three lowest blood results, calculate the companion averages of the breath results, Y[
and Y1,

Calculate Xpy, the average of the eight blood results, and Y}, the average of the eight breath results.

On graph paper, plot the points corresponding to (Xp, YD), X YHD, (X1, Y1), and the eight points (X, Y.
Draw a straight line, the blood-breath correlation line, through the point (X4, Yn) and parallel to the line
joining the points (Xj , Yi,) and (X3, Y1)

At X=0.100 on the blood-breath correlation line, mark a point on the perpendicular at Y=-0.020 and another at
Y=+0.020. Draw a line through each of these points, the negative bias and positive bias lines, parallel to the
blood-breath correlation line. Requirements:

1. The value on the Y axis which corresponds to the point X=0.100 shall lie at or between 0.080 and 0.100.

2. At least seven of the eight averaged breath results shall lie within the area between the positive and negative
bias lines
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SUMMARY: The FHWA is issuing this
notice to advise the public that a
supplement to an Environmental Impact
Statement (EIS) will be prepared for a
proposed hiphway project in Linceln
County, Oregon. The Oregon
Department of Transportation (CDOT)
initially started the project development
process for the proposed Pioneer
Mountain-Eddyville project with the
intent to use their own funds to
construct tha project. Thuy published a
Draft Environmental Tmpact Statement
(DEIS) in September 1993 end held a
Public Hearing in October 1593, ODOT
did not complete the final EIS for the
proposcd project. ODOT is now
proposing to reques! federal aid
participation for the project. As a result,
FHWA is reviewing the DEIS, public
hearing testimony, and comments
recaived on the DEIS to determine if all
federal regnlations and processing
roquirements have been met.

FOR FURTHER INFORMATION CONTACT:
Anthony Boesen, Region 2 Lisison
Enginear, Foederal Highway °
Administration, Equitable Center, Suite
100, 530 Center Street NE, Salem, -
Oregon 97301, Telephone (503) 399
5749, .

SUPPLEMENTARY INFORMATION: The

FHWA, in caoperation with ODOT and. .

after evaluation of the DEIS, public
haaring testimony and writlen

comments, will prepare a Supplomental

Envirorimental Irnpact Stalement for the
project, and hold additional public
hoaring as necessary, '

The proposed project will realign a4 10
_ mile, 2-lane roadway section fram mile
point 14.5 to 24.75 of the Corvallis-
Newport Highway (US 20). Two Build
Alternatives and a No-Build Alternative
were considered in the DEIS. Build
Alternative number one generally
followed the existing roadway and the
Yaquina River. Build Alternative
number two is on new alignment and
overall reduces the highway length by
2.5 miles. An option common to both
Build Alternatives was considered for a
short segment on the west end of the
project; this design option was a
channel change of Simpson Crask.
‘Based on public input, agency
comments and coordinatiow, and ovarall
environmental impacts, Build
Alternative number two without the-
_channel change of Simpson Creek is the
proferred ellernative dotermined by
ODOT. Lincoln County has strongly
supported Altcrnative 2 and has now
included the proposad project in their
county comprehensive lamul use plans.

The project is considered necessary to
improve the highway to current safely
standards; eliminate numerous shap

curves, reduce a higher than average
accident rate that ocours on thia
segment of highway, and is part of an
overall upgrade of this highway betwren
the Willamette Valley and the Oregon
Coast.

There have been no significant
changes in development/conditions in
the area since the DEIS was prepared, as
the proposed route is predominately
through underdeveloped large timber
company holdings that bave been
logged within recent years. The project
has been developed with consideration
for the propaosed listings of the salmon
by the National Marine Fisheries
Sarvice (NMFS). Since then the salmon
has been formally listed by NMFS.
There appears to be no Section 4(f)
eligible properties that would be
impacted by this proposed project.

The DEIS describing the proposed
action and solicitation of comments was
sent to all appropriate federal, state, and
local agencies by ODOT. Public
meetings and a public hearing were held
for the preject. ODOT published a
Hearing Study Report/Daecision
Dacument in March 1994 that
summarized and responded to all
comments received at the public hearing
and on the DEIS. As a result of
commenls received, minor changes ara
being considered for inclusion in the
proposed project and subsoquent
environmental documents. Since ODOT
formally circulated the DEIS, we
propose to develop a supplemental EIS
and circulate {t with a copy of the -
summary of the DEIS as part of our
normal distribution. Coptes of the entire
DEIS will be made available upon
request. Additional public meetings/
public hearing will be held as needed.

To ensure that the full range of issues
rolated to this proposed action are
addressed and significant issues
identifivd, comments, and suggoestions
ara invited from all interested parties.
Gommenis or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

{Catalog of Federa] Dowmestic Assistance
Program Mumber 20.205, Highway Reseorch.
Planning and Construction. The regulations
implementing Executive Order 12372
regarding intergovernrentsl consultation-on
Federal progranis aud activitios apply 1o this
program.)

Isstied on: July 12, 2000,
Elton Chang;
Environmental Engincer, Oregon Division.
{FR Dou. 00~18454 Filed 7-20-01); 8:45 am]
BILLMG CODE 4310-72-M

DEPARTMENT OF TRANSPORTATION

Mational Highway Traffic Safety
Administration

[Dockat No, NHTSA-D0-7570]
Highway Safety Programs; Model

Specifications for Devices To Measure
Breath Alcohol

AGENCY; National Highway Traffic
Salety Administration, DOT.
ACTION: Motice.

sumMMARY: This nolice amends the
Conforming Products List for
iustrumenis that conform to the Model
Specifications for Evidential Breath
Testing Devices (58 FR 48705).
EFFECTIVE DATE: July 21, 2004,

FOR FURTHER INFORMATION CONTACT: Dr.
James F. Frank, Office of Traffic Injury
Control Programs, [mpaired Driving
Division (NTS-11), National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, D.G.
20590; Telephone: (202) 366-5583.
SUPPLEMENTARY INFORMATION: On
November 5, 1873, the National
Highway Traffic Safety Administration
{NHTSA) puhlished the Standards for
Devices to Measure Breath Alcohol (38
FR 20459). A Qualified Products List of
Evidential Breath Measurement Devices
comprised of instruments that met this
standard was first issued on November
‘21, 1974 (39 FR 41399).

On December 14,-1984 (49 FR 48854),
NHTSA converted this standard to
Model Specifications for Evidential
Breath Testing Devices, and published a
conforming Products List (CPL) of
instruments that were found to conform
to the Model Specifications as
Appendix [} Lo that notice (49 FR
4B8664).

On September 17, 1793, NHTSA
published 2 notice (58 FR 48705) lo
amend the Model Spocifications. The
notice changed the alcohol
concentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0,151 BAC, to 0.000,

'0.020, 0.040, 0.08¢, and 0.160 BAC;
added a test for the presencs of acetone;
and expanded tha definition of alcohal

"to inctude gthor low molecular weight
alcohols including methyl or isopropyl.
On June 4, 1999, the most recent :
amendment o the Conforming Products
List (CPL) was published (64 FR 30087),
identifying those instruments found to
conform with the Model Specifications.

Since the last publication of the CPL.
two (2] instruments hava been svaluated
and found ta meet the modet”
specifications, as amended on’
Saptember 17, 1993, for mobile and
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non-mobile usa. They are: (1}
Intoxilyzer 400PA manufactured by
CMI, Inc, of Owensbaro, KY. This
devica is & hand-held breath tester with
a fuel cell aleoho) sensor. (2} Alco -
Sensor IV-XL manufactured by
Intoximaoters, Inc. of St. Louis, MO. This

. device is a hand-held breath tes‘ier with

a fuel cell nlcohol senaor-that is
microprocessor centrolled. Tt is
designed lo minimlze operator
involvement in performing the test and
processing the test data, ’

The CFL has been amended lo add -
thesu iwo instruments to the list.

In accordance with the foregoing, the
CPL is therefore amended, as set forth
below.
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

Manufacterer and model - Mobile Nonmobile
Alcohal Corntermeasure Systems Corp., Mississauga, Ontario, Canada:

AUETE JBAD" Lersictiicsnnsi s isss e sansss o trassesesrryasifesvesesayaseas ater st S80 b AmE R S Ab4 Seria e e oA R YA R ensnnetaeRPOe et v e S FR TR RS S HEROROSEHeORES X X
PBA3VOBG ..verovereceermrem e vem e remeremmctesttssssnmscemnns X X
BAC Systems, fne., Ontario, Canada: Breath Analysls COMPUIBI® ..ou.ceiieisissiosms roatramseeemserstnesmeesios seeresemeons X X
CAMEC Ltd,, North Shislds, Tyne and Ware, England: IR Brealh ANBIYZOIY oot e s sesspaeis X X
CM, lne., Owansboro KY:

In'loxulyzer Model:

X X

X X

X X

X X

X X

X X

X X

X X

X X

X X

X X

4011 AW . X X

A01IAZ7-10100" e rerrsten s s s e X X
A01IAZT-A0100 WIth fILEr* uvevresrisrnirirssisssecsssisssesisarsssamssesinsanns X X

5000 ..vuue - X X

5000 {w/Cal. Vapar Ra-Cu'C) ...................... X X

5003 (w¥e" |D Hase optfon) " X X
BOO0CD .viirvrcrinrsmmssscsssnioiisanstisssnsinnnbsssssss pesssems smesmnsis X X
SOOOCD}‘FGS ....................................... roensiarinnsnin . X X-

SO000EN X X

5000 (CAL DOJ) ..... X X

S000VA ... . \ X X

PAC 1200° cvsremrirans X X
B2 ot erits et v A T AR e b e bbb b 4 s e R ba e e bens s e s e PR RS e TSRS R AR SR SR OB RS SeRO RS X X
Decator Electronics, Decator, IL! Alco-Tector MOdal SO0 ..., .rociisnnsrerscrmmmmrsemairracasiairrissresasisisaes s inasis sarstsanass s X

Draager Safety, Inc., Durango, CO:
Alcotest Model:
TUIB" . errrerrees e ersarrsessrvarsaerer e AR AR ELA LSRR oS b b e e dr b eb S enru rap T RO TR et e e AR R R ER SRS TRSS X X
TAI0Y e iar v sars s e s b s s s b e sy AT SR AT ARS 14F 0Tt AR A sa AR R e s emet e ase et X X
7110 MK . . X X
TUOMKII-C e ccerirenems X X
7410 X X
7410 Plus ... X X
- Breathalyzer Model:
900" ...vrsarens trenser s asan " X X
900A* X X
5008G* X x
40 ... ekerassebaseomnn s e R St R KR SRRSO e at S e AR st LA £ s X X
TR0 oo rirrseem s rassisnst conssioses s camstasssoes v sesssbrenrshat resrererasarssses siesasasassbabansans et romesesan et veses tms anassamssesnes eems esessemst srmnnen X X
Gall's Inc., Lexington, KY: Alcchol Daloction System-A.D.5. 500 X X
lntoximelers tnc., 8t. Louis, MO:

Photo Elecldc INEXIMBLEr™ .. carnes X

GO IMOXIMELET MK I et in i imcmsssrssteccerasstesmearrransresesresseres araseas ot arieass sesasssvaas X X

GC Intoximeter ME IV ... e cincia e arrins esesrarears asstssessessant s sosntantoe X X

- Aulo Intoxinmeter* X X,

Intoximelar Modal:

. 3000" X X
3000 {rev B1)* X X

3000 {rav B2)" .. X X

3000 (rev B2A)" X X

3000 {rev B2A) w/FM option® ....... X X

3000 {Fuel Cel)* ettt ens st s ar s X X

BOO0 DF st sim s iba et cmnysee e sprr st s err e s RS At ama s ammraRs st R e X X

000 DIFC® cooirisirarsniraresiarsisssie maseserasasssissss s rsesssiemssmeni sassismsrs tansssrmassavmvenstnsretas bemmmbrash stasesinsbisasbesnert bomms X X

T ALCOMONIIOT 1oieisicccvinseiisiarnsssasianeiresrirsnt eresonrsioss sivmtasst sosssssssssns bosaseanes sececratsbesmsesepiasdesasbssnaresnerotbaLes st e et srmnes X

Alcomonitor CC X

Aleo-Sensor 1l X X

AIEO-SBNGAN IV oottt cept1es et rrm et ars s sa gL sb s sa ks e bt §shds +bAsk LA FE SRt ALt SoRb A S e LAt AL eRR et seRRAd 4O e s r e ren X X

AR T EICE (VR X X

Aleo-5ensor AZ iiinisseniinsns rraenE AR SRR S AR h ea am eb e X X

RBT-AZ etmenr g s s s sbae e en e aca et o X X

RBT it ‘ . X X

. RBT A ... featveemed X X

RET IV AEHINSbentese e tR et E R SRR OB SRS RIS SR AR S amR AR O RASSb et b o4 o b et boA 4RSS EA b AT Omg b b RS 1 b menbRe b s bemsson oL b0S X X
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DevicEs—Continued

Manuyfacturer and modal Mobile

Nenmobile

RBT iV with CEM {cell snhancement module}
Intox ECNR
Portable IfoxX ECAR .....coemiiimsnssssncsam vessvnnne
Komyo Kitagawa, Kogyo, K.K.:
Alcolyzar DPA2Y .....occiirissnsssiinne
Braath Alcohol Maler PAM 101B*
Lifaloc Technologles, Inc., {formarly Lifelog, Inc.), Wheal Ridge, CO:
PBA J000B .rvieiiisssirnccesrsrmnsrmssrastesssmsnssrssneseens
PBA 3000-P" cooveiirann.
PBA 30000 etaraerms et e et bt e
AlCONO] DBIA SRASON wovvirercrearermmsonsimssssin costsssabeass sasmessssssas s sabastecs teavsemstssssseses
PHOBAD (wnaiimeirinmiiisie
Lion Laboratories, le Cardiff, Wales, UK:
Alcolmaler Modal:

.......

:

400
AE-D¥*
S0-2~ .
EBA ... ;
Auto—Alcolmoler ...... “
intoxilyzar Model:
1. .
2000 .
1400
5000 CDIFGS ...
5000 EN ..ovvvrvearns
Luckey Laboralories, San Bamadmu. CA:
Alco-Analyzer Modal:
LT+ S i
2000° s e
Netional Draeger, Inc., Durango, CO:
Nmtest Model:

TO10® vsricnmirranans
FARLE
7110 MKHI
7110 MKNI-C
7410 ...
7410 Plus .

Brealhaiyzer Model:
9S00

KR I HHRHHK

b

TAI0=M s e rs e e
Natignal Patent Analylical Systems. Inc., Mansfleld, OH:
BAC DataMaster {with or without the Delta-1 accessory)
BAC Varifiar Datamastar (with or without the Delta-1 accessary)
DataMastar cdm {with or without the Deita-1 accessory)
Omicron Systems, Palo Alto, CA:
Intoxilyzer Model:
L1131 L —
AOTIAW Lcvncman e
Plus 4 Engineering, Mmiurn CO: 5000 Plus4'
Seras, Paris, France:
AICO MESIET oot s e i reasrians
AICOPIO rrermrrinenersrsnmeseersimsmenmreserimns tanenes covs seane
Siemans-Allis, Cherry Hill, NJ.
Aeamat’ ... e
AICOMBE F* et riviicirestirsisstisar e tisaci e s sat massaoss tonotne s 1haaart samsasntssonenss sossanas
Smith and Wesson Electronics, Springfiald, MA:
Braathalyzer Madel:

OB MMM M XN

...........................

RKEOHMK O HKMHX

Z000% oiiicsraerriesnirinses s ssntte e s rnass nrme et kb shnr s sine AR SRR be R ROba et 08
2000 (non-Humidity Sensor)® .evannn.

Sound-0f, lne., Hudsunvilla, MI -
AlcoData
Seres Alco Masler
Seres Alcopo

MMM RKXXXXX

U.5. Alcohol Teating, lncJProlecuon Devices, Inc., Ram:ho Cucamonga CA
Alcg-Analyzer 1000 ek

MMM MM NN

2R MR X

o e

M MM O HKHKN B MMM I MM IR »

WM MKMW K
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued
Manufaciurer and model Mobile Nonmabile
NwMalﬁer 2000 e eceessssemessrecs e " X
Alco-Analyzer 2100 ............-. 4er b rer s iaee s SR a e bR L oA i A1 44 e b R bt as AR A Fin s aas e e X X
Verax Systems, Inc., Fairport, NY:
BAC Verfiar* .. AR Tomeae et peusr s ere R A TR SR PUA AR ArRsran e saeae b Sl as e ns R emra e ietaoee peeereenbrans rrtvrer e nens X X
BAG Verifier Datamaster .....owmimismeresreaninn X X
BAC Verlfior DAatamaslar 1* e cediicsriariariersereserastvmssimesegts s cesmss setbassamst sursens X X

“|nstrumants marked with an asterisk [‘? meet the Model Specifications delailed in 49 FR 48854 (December 14, 1984} {le., Inslruments testad
at 0,000, 0.050, 0.101, and 0.151 BAC.} Instruments not marked with an astersk meet Ihe Model Speclfications detailed in 58 FR 48705 (Sep-
tember 17, 1593), and were tosted at BACs = 0.000, 0.020, 0.040, 0.080, and 0.160. AY Instrumants that meet the Model Spacifications currently

in effect {dated

(23 U.S.C. 402; delogations of autherity at 49
CFR 1.50 and 501.1}

{ssued on: July 17, 2000.
Rose A. McMurray,
Associnte Administrator for Traffic Safety
Programs,
[FR Doc. 0018435 Filad 7-20-00; 8:45 am]
BILLING CODE 4310-30-7

DEPARTMENT OF TRANSPORTATION

‘National Highway Trafflc Safaty
Administration

[Docket No. NHTSA~99-9187; Notice 2]

Athey Products Corporation, Grant of
Application for Decislon That
Noncompliance Is Inconsequential to
Motor Vehlcle Safety

Athey Products Corporalion (Athey)
detarminad that certain Mabil model
Stroet Sweapers It produced are not in
full compliance with 49 CFR 571.105,
Fadorel Motor Vehicle Safety Standard .
(FMV35) No. 108, “Hydraulle and
Electric Brake Systems,” and filed an
appropriate report pursuant to 48 CFR
Part 573, “Defecst and Noncompliance.
Reports." Athey also appliad toba
exempted from the notification and
remedy requirements of 48 U.5.C.
Chapter 301—"Motor Vehicle Safety”
on the basis that the noncompliance is
inconsequential te motor vehicle safety.

Notice of recaipt of an application
was published, with a Sﬂ-gay comment
period, an October 21, 1999 in the
Federa] Register {64 FR 566835). NHTSA
teceived no comments on this
application during the comment peried, -

aragraph 55.3 of FMVSS No. 105
requires each vehicle with a gross
vehicle waight rating greater than
10,000 pounds, except for a vehicle with
g apaed attainable in 2 miles of not more
than 33 mph, to be equipped with an
antilock brake system (ABS) that
directly controls the wheels of at least
one front axle and the wheels ofat least
one raar axle of the vehicle. Vehicles
that do not comply with the L
reqoirements of a FMVSS are subjett to

.

aptembar 17, 1993) also meal the

the notification and remedy
tequiramerts af Chapter 301, unless
exemptad pursuant to 48 U.S.C,
30118(d) and 30120(h] on the basis that
the noncompliance is inconsequential to
motor vehicle safety. The effective date
of the requirement for ABS on medium
and heavy duty hydraulically-braked
trucks was March 1, 1999. :

Betwoeen March 1, 1990 and July 31,
1999 Athey manufactured, sold and/or
distributad 21 Athey Mobil MBA model
strect sweepers and 56 Mobil MaD.
model strest aweepera which were not
equipped with ABS a3 required by
FMVSS No. 105. To the best of Athey's
knowledge, thers were no other vehicles
manufactured by the company that are
noncompliant with the ABS
requiceinents,

they supgorted its application by

staling that tho-agency recognized that
vehicle stopping distances and stability
would not ba substantislly improved
with ABS during maximum braking at
speeds below 33 mph. According to -
Athey, the noncompliant vehicles are
capable of speeds in excess of-33 mph,
but spend the majority of their operating
time at speeds below 33 mph. A review
of information from its customers
indicated that these straet sweepors
spend 80% to 90% of their nperation

" time at speeds thet are most effective at

removal of road debris, speeds in the 3
to-7 mph range. In Athey's opinion, due
1o the low speed operation of these
vehicles and the type of road use of
street sweepers, maximum brake
application does not normally cause
logkup and the subsequent loss of
vehicle control or jack knifing, Athey
also stated that these street sweeper
models are seldom operated in
inclement weather thereby reducing the
need for ABS, :
Athey farther slated that the
hydtaulic service brake system with
which the noncompliant sireot sweepers
ara equipped is capable of providing
substantlally more brake torque than
necessary to meet the 30 mph and 60-
mph stopping performance )
requirements in FMVSS No. 105. 77

Model Specifications for Screening Davices to Maasure Alcahel in Bedily Fluids.

In addition to information supporting
its arguments that the noncompliance
with FMV5SS Ne. 105 is inconsequential,
Athey cited several other developments
and circumstances that it considered
relevant to its application. Athey stuted
that it attempted lo secure the necessary
ABS equipment from suppliors in order
to meset the March 1, 1999 effective date
for ABS inslallation, but-exparienced
delays in receiving ABS equipment from
suppliers dus to a backlog of orders for
ABS companents. Further, immediately
upen becoming aware of the
consequences of thé noncompliance,
Alhay halted ail further sales and/or
distribution of the Mobil model MaA
and M9D streel sweepars until -
compliance with the ABS requirements
was achieved.

According to’Athey, the importance of
the service provided by strest sweapers
on public and privale roadways should
not be overlooked. The removal of wasts
material such as hraken glass and ather
sharp, potentially dangerous objects
from tho roadway is a health and safety
benefit. o

Athay also noted that the agency
granted a temporary exemption to the
Johneon Swooper Company (JSC} under
49 CFR part 555 from the ABS
requirements of FMVSS No, 105, The
agency cited the low speed operation of
the JSC strect sweepers and o reduction
in the number of sweepers te fill the
need of municipalities if JSC sweepers
were not available, as important factors
in its ducisfon. i

Upon its review of this petition, the
agency believes that the true measure of
inconsequentialily to motor vehicle
safety is the effect of the noncompliance
on the operation of (he vehicles. Athey
has described the effect of the absence
of ABS on the operational
characteristics, lhe braking eapacity,
and the braking stability of these
specialized vehicles. The sireet
sweepers spend the majority of their
operating time at speeds inthe 3to 7
wph range for ma>dmum debris ramoval
effectiveness, speeds well below the

~vehiclo speed capahility for which ABS - -
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45423
CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Conltinued

. Manufacturer and model_ Maobile MNonmobile
AICO-ANBIYZEE 2000 1 ctiirerivsieeresrsamnionre o ceeseaseeesmbecmcems b tss e bbb oL Rb AR b4 e AR LABY LRSS R b SRR SR E R0 AR bt X
Alco-Analyzer 2100 et teb b ee e b b A b4 £R LS REeSS AT AAFF A A1 R Fem e m et S Sl Eemn et be A AR LR AR TAsLan e d X X

Verax Systams, Inc.,, Fairporl, NY:

BAC VEMABI™ oiciiresrerisirissnsr s isessnesssrssnnssarstsenss st santsansonsss X X
BAG Veriler DatamMasiar ... oot mssiesssaas ssssanresssssassesreiansint dansansssns sarns oai srassasars smasers X X
BAG Verifier Datamastor II* ..o ovemrecmremsmnees seimsri s peaes X X

*Instruments marked with an astarisk (?
at 0.000, 0.050, 0.101, and 0.151 BAC.

nstrumants not marked with an asterisk meet |

meet the Modet Specificalions detailed in 49 FR 48854 gDecamber 14,'1984) {i.e., instrumenis tested
he Model Specifications detailed in 58 FR 48705 (Sep-

lember-17, 1993), and ware tasted at BACs » O.OODMO.MO.'D.ND. 0.080, and 9,160, All Insiruments that meet'the Model Spacifieations currently

in effect {dated September 17, 1993) alsa maet the

{23 US.C. 402; delegations of authority at 49
CFR .50 and 501.1)

Issued on: july 17, 2000,
Rose A, McMuarray,
Associate Administrator for Traffic Safely
- Programs. : T
[FR Dog, 00—18455 Filed 7—20-00; 8:45 am}
BULING CODE 451085

DEPARTMENT OF TRANSPORTATION

. National Highway Traffic Safety
Administration

[Docket Ho, NHTSA-99-6187; Notice 2

Athey Products Corporation, Grant of
Application for Declslon That
Noncomplianca Is Inconsequential 1o
Motor Vehicle Safety

- Athey Products Corporation [Athey)
detsrmined that certain Mobil model
Stroet Sweepers it prodiced are not in
full compliance with 49 GFR 571.105,
Fedoral Motor Vehicle Safety Standard
(FMVSS] No. 105, “Hydraulic and
Electric Brake Syslems,” and flled an
appropriate report pursuant to 49 CFR
-Part 573, *Defect and Noncompliance
Reports.” Athey also applied to be
exempted from the notification and
remedy requirements of 49 U.8.C.
Chapter 301—-""Motor Vehicle Salety™
on the basis that the noncompliance is -
inconsequential to motor vehicle safety.-
iNotice of receipt of en application
was published, with a 30-5&3( comment
period, on October 21, 1999 in the
Federal Register {64 FR 56835). NHTSA
recaived no comments on this )
application during the comment period.
atagroph 85.5 of FMVSS No. 105
requires each vehicle with a gross
vehicle weight tating greater than
10,000 pounds, except for a vehicle with
a spaed attainable in 2 miles of not more

.. than 33 mph, to'be equipped with an

antilock brake system (ABS) that
directly controls the wheels of at least
one front axle and the wheels of at least
one rear axle of the vehicle. Vehicles
that do not comply with the
requiremants of a FMVSS are subject to

odel Specifications for Screening Davices to

the notification and remedy
requiramenis of Chapter 301, unless
exemptad pursuant to 30 U.5.C.
30118{d) and 20120(h} on the basie that
tha noncompliance is inconsaquent{al to
motor vehicle safety. The effactive date
of the requirement for ABS on medium
and heavy duty hydraulically-braked
trieks was March 1, 1999, :
Between March 1, 1990 and July 31,
1999 Athey manufactured, sold andfor
distributed 21 Athey Mobil M8A model
street sweepers and 56 Mobil M9D
model straet sweepers which were not
aquipped with ABS as required by
FMVSS No. 105, To the best of Athey's
knowledge, there wers no other vehicles
manufactured by the company that are
noncompliant with the ABS
requirgnents. :
}\Lhey supgorled its application by
stating that the agency recognized that

. vehicle slopping distances and stability
-would not b substantially improved

with ABS during maximum braking at
speeds below 33 mph. According to
Athey, the noncompliant vehicles are
capable of speeds in excess of 33 mph,
but spend the majority of their operating
time at speeds below 33 mph. A review
of information from lts customers
indicated that these street sweepors
spend 80% to 90% of their operation
time at speeds that are most effective at
removal of road debris, speeds in the 3
te 7 mph range. In Athey's opinion, due
to the low gpeed operation of these

-vehicles and the type of road use of

street sweeopers, maximum brake
application does not normally cause
lockup and the subsequent loss of
vehicle contro] or jack knifing. Athey
also stated that these street sweeper
models are seldom operated in
inclement weather thereby reducing the
need for ABS. - oI
Athey further slated that (he
hydraulic service brake system with
which the noncompliant strest sweepers
are equipped is capable of providing
substantfally more brake torque than
nacessary to meet the 30 mph and 60
mph stopping performance
requiremenits in FMV3S No. 105.

Maasure Algohot in Bodily Fluids.

In addition to information supporting
its arguments that the noncompliance
with FMVSS No. 105 is inconsequsntial,
Athey cited sevoral other developments
and clreumstances that it considered
relevant to its application. Athey stated
that it altempted 16 secure the necessary
ABS equipment From suppliers it order
to meet the March 1, 1999 effective date
for ABS installation, but experienced
delays in receiving ABS equipment from
suppllers due to a backlog of orders for

"ABS components. Further, immediately

upon becomning awars of the
consequences of the noncompliance,
Athey haited all further sales and/or
distribution of the Mobil model M8A
and MD street sweepers until
compliance with the ABS requirements
was achieved. .

According to Athey, the importance of
the service provided by street sweapers
on public and private roadways should
not be overlooked. The removal of waste
aterial such as broken glass and ather
sharp, potentially dangerous objects
from the roadway is a health and safaty
benefit. Do

Athay also noted that the agency
granted a temporary exemption to the

- Johnson Sweeper Company (JSC) under

49 CFR part 555 from the ABS
requirements of FMVES No, 105. The
agancy cited the low speed operation of’
the JSC street sweepers and a reduction
in the number of sweepers to fill the
need of municipalilles if J3C sweepers
were 1ot available, as important factors
in its devision.

Upon its review of this petition, the

_agenuy believes that the true measure of

ingonsequentialily to motor vehicle
safety is the effect of the nencompliance
on the operation of the vehicles. Athey
has described the effect of the absénce
of ABS on the operational
characteristics, the braking capacity,
and the breking stebility of these
specialized vehicles. The street
sweepers spend the majority of their
operaling time at speeds inthe 3to 7
‘mph range for maximum debris removal
effectiveness, speeds well below the
vehicla speed capability for which ABS
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DEPARTMENT OF TRANSPORTATION
National Highway Traffie Safety
Administration _
{Dockat No, NHTSA-2004-18512)

Highway Safaty Programs; Mode]

Specifications for Devices To Measure
Breath Alcohol :

AGENCY; Natianal Highway Traffic
Safety Administration, DOT.

FR 30459). A Qualified Products List of
Evidentis] Breath Maasurament Devices
comprised of instrumants that met this
stevdard was first issued on November
21,1974 (39 FR 41399).

On December 14, 1984 {48 FR 48854),
NHTSA converted this standard ta
Model Specificatians for Evidential
Breath Testing Devices, and published a
Conforming Products List (CPL) of
instruments that wars found to conform

ACTION: Notice. to the Model Specificetions as
Appendix D to thet notice (49 FR

SUMMARY: This notice amends the 48864).

Conforming Praducts List for On September 17, 1993, NHTSA

instruments that ¢onform to the Madet
Specifications far Bvidential Breath
Testing Devices (62 FR 62091).
EFFECTIVE DATE: July 14, 2004.

FCH FURTHER INFORMATION CONTACT: Dr,
jamea F. Frank, Office of Research and
Technology, Behavioral Ressarch
Divizion -131). Nationa) Highway
Traffic Safety Administration, 400
Seventh Stroet, SW., Washington, DC
20590; Telephone: {202) 366~5593.
SUPPLEMENTARY INFORMATION: On
November 5, 1873, the National
Highway Traffic Safety Administration
(NHTSA) published the Standerds for
Devices to Measure Breath Alechol (38

published a notice (88 FR 48705) to
amand the Model Specifications. The
notice changed the slanhol
concentration levals at which
instruments are evaluated, from 0.000,
0.050, 0.161, and 6.151 BAG, to 0.000,
0.020, 0.040, 0.080, and 0.160 BAC;
added a test for the presence of acetone;
and expanded the definition of alcohol
to include other low molecular weight
aleohols including methy! or isopropyl.
Omn October 3, 2002, the most recent
simendment to the Conforming Products
List (CPL) was published (67 FR 62081),
{dentifying those instruments found 1o
conform with the Model Specifications.

Since the last publication of the CPL,
two (2) instruments have been evaluated
and found to meet the model
specificstions, as amended on
September 27, 1993, for mobile and
non-mobils use. In alphabeticsl order by
company, they are: (1) The Alcotest
6510 manufactured by Draeger Safety,
Inc,, Durange, CO. This is a hand held
device intended for use in stationary or
roadside operstion and is powarsd by
an internal battery. It uses a fuel cell
sensor. (2) The Alco-Sensar FST
manufactured by Intoximeters, Inc, St.
Lonis, MO. This {s & hand held device
intended for use.in stationary or
roadside operation apd is powered by
an internal battery. 7t uaes a fuel cell
gensor, Finally, a technicel correction
bas to be made in the name of one
device an the GPL. The current CPL lists
the “Intox EC/IR 2” menufacturad by
Intoximeters, Inc., 5t. Louis, MO, but
tha device shonld be listad as “Intox
EG/R I : :

‘The CPL has been amended to sdd the
{fwo Instruments identifisd abave to the
}iat, and to make the ons tashnical
correction indicated. :

In accordance with the foregoing, the '
CPL is therefors arended, as set forth
below.

CONFORMING PRODUGTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

Manufacturer and model Moblle Nonmobile -
Alcohal Gountarmeasure SBystems Corp. Mississauga, Ontario, Canada: :
Alert JSAD" . RSO 194 S e ne e s e sane aae b1 BAEACES oL AR e arrne X X
 Alan J4X.ec ev ek et cnv et n e o b x| X
" PBA30O0C ... - X X
BAC §ystems, Inc., Ontario, Canada: Breath ARAIYEIS COMPUIE™ wuvee..ooorers e sorsevesrssesssssssssisessssesessnees X X
X b4

CAMEG Ltd.. Nonh Shields, Tyno and Ware, England: IR Breath Analyzer” .,

CM\, Inc., Swenshor, Ky: ) :
intoxilyzer Medet:

200 ......

T anon

<11+ PO

400 e
400PA ...

1400

40117

S 4011A
2011AS* oo

AG11AS-A" ..,

A011ASAG .

ADTT AW rscitscercccaenr e emenanns

4011A27-10100" : O .
A0T1AZ7-10T00 With fifar™ oo

5000 ...,

5000 (w/Cal, Vapor Re-Girc,) B

.........

5000 {w5" ID Hosa option) ........

SD00EN

5000 (CAL DOL) orvreorers — T
5000VA N

X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
X X
' X X
X X
x X
X X
¢ X
X X
X X
X X
X X
b { X
X X
X X
X X
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued

Manufacturer and model

Mobile

Nonmabile

Orasger Salety. Inc., Durange, GO;
Aleatest Model:
6510 .., .
70107 et st e emrmenen s e vennan “ - e s ssa et
71107 " AN IRAR L ot e ten e s emness e srmn P
7110 MK ...
7110 MKHI-C ..., TPV
7410 .ovn P A4St T s L ans et s ramens s eranns
7410 Plys. ..., "
Breathalyzer Madal:
BO0 e siraerimesess 1 siaenit s sen s reseemen s sy e
00A* ........ _—
BOOBGT itiiisienscrimmetrsrsmmsssssmanssomsevensonssassessenn
7410 pestarn . “ -
P10 e ORI ION AN S hee b b remenen e e e
Gall's Inc., Lexington, KY: Alcoho| Datection Syatem—A D.5. 500 .
ntoximeters, ne., St. Louis, MO; . ’
Photo Electric Intoximatar® B eteseenasinestanar e
GO IRtOXIMBIEr MIC U™ ..cyiivsmenisresamsemsssis st seesesss seesessesmsecessessns - Lhanaral eI E A hatbe £t e acnenn eneeeeseanannsenn
-GG Intoximeter MK IV® ..o T e . S
-AULD [REOXIMEBLEIY ..o sivererssssssasmmssssnsaserasstssormssassemss reessmsss s s smsracrane st seveamses  saremsstetemsosssben s son.aes
Intoximeter Modal:
G060 .
3000 (rev B1;‘

LTIy

" seqrererny LYTILTTIIY]

A000 (rav Ba)*

3000 {rev BzA}' " .

3000 (rev B2A) wiFM opuon ........

3000 (Fusl Celll™ ..o

3000 D .

000 DFC™ viiiinirirenense shesaraneeasas e cssnsnss et b e
Alcomonitar ........... L AT B 1 b armnns —
AlLOMonitar CC ooeriiennne
Aleo-Sensor I
Alco-Samsor Il (Enhanced with Seral Numbers above 1,200 000) .........
AlCo-SBnSOr IV o e rarcesens M AR B4 1 abr s e s s s emmat s amare b

. Aleo-Sarsor IV--XL, y s

Alce-Sensot AZ ............. N FEPsr et s snmr et saems et e s sein
Ales-Sensor FST Frenariree
RBT-AZ

LIt LR LTI L S PR T T PEY PP TN

nm “[ - e " "."“":::: 4 - TAAANSEE LA b "_“""““-“'“:::::::::::::::::::::
RET ll-A ... L ISR L1 1 Lt erns s sremn s e as ne
ABT IV, L AR RE 443 400000 Lh 1L+ 44 e e s e AR 48 YRS 14 1ARAL A TRSRES Pt 4 fen faea E e e s nema e

-RBT IV with CEM (cell enhancement [ry1oY. | 217-) R rrrrencarnerieeaer "
Intox ECAH ... Lerapss e ey PP .
Intax ECAR I ... vrene, - "
Ponable lnlox ECMRA e : T T I T PP P 2 ---------------n-n-“u-uuauuunuuuu’nuou.nu.n..n.: ..................................
Komyo Kitagawa, Kogyo, K.K.! '
AlCOlYZBE DPA-E" ... rrsiisssisnsisensesseasmesesiomeon s e essenes R e s basat et st ranit et \reeamesreseri e s ren e R
Breath Alcoho! Matar PAM 1016
Lifelac Tachnologles, Inc., (formetly Ldeloo., Ine.}, Wheat Ridge. CO:
PBA 3000B ,.uevi i, R
PBA 3000-P* , . :

O R IR A 11U T 0 bitn s smmmmnn s o cnm panr o (408 B IA 1 EAE IRORRRLE

Lion Lataratories, Lid., Cardiff, Wales. UK' :
Alcolmetar Madel:
300 reivveree s e, e [y atmemtrees - M
0D 1ors et st e eas oo e ARA NP RRRA L 1 ibes 1004 fmmn s e nsmesss saremmest Foen SN nemms it a e snrsren
SDm2” IO Ve eannns
EBA” 1 icinetiescsiuvenioareivacessoniressesesntsesessress \ R ara Rt 4 e nr b e ene eeeorrryTaRE R ToRse R se e TR ERL Y On .
Intoxityzer Madel; -
E=1 |« SR L 8 0 B st tnr et st e .
2000 ...
1400 wvnsirncereneece v
5000 CD/FGS “ [Ep—
5000 EN ..o . AL R e e bt ass e snamtecnsee o pebrmeers

Luckay Laboratones. San Bamadmo. CA.
Alco-Analyzar Madel;

_ 1000° aan

o emramiEr st rrREaLE [EFETTTeTe: BN lenmeresnecaen e garana FITPITITvIN

AR XA KKK

MK M WM N

L2 3.3 3 3 Al R R R S S I S T T T Lt PCORE DG M M N B
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"

CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES~—Continued

Manutacturer and modal ‘Moblle Nonmobile

200" 1ttt et iar s raseae et e b A8 RS oee S SRA oot o 858 et e st | ensassnssieens
National Drasger, Inc., Durange, CO: '
Algatest Medet:
7010° .
THE" e seaser - LEaMeEaERAe e SAb ke e A e gAY SRR e e rare PR RS
7110 MKHY ... . .
7110 MKIl-¢ :
7410 . . (R
7410 Plus Wienrnans e
Broathalyzer Modei:
=111 OO J— .
S00A" ... TSP b reme s oA adeh sS44I bt ana s rtmnran e ar e et b aaers
$00BG" ., "
7410 —
7410l ..
- National Patent Analytical Systams, Inc., Manafield, OH: :
BAC DataMaster (with or without the Della~1 GCCESEOMY) v iiesenns e ety en a4 R maes e osp b0
BAC Vorifier DataMaster {with or without tha Delte—1 accessary} ...
DataMaster cdm. (with or without the Dela—1 acoessory)
" Omicron Systems, Pala Alto, CA; :
intoxilyzar Model:
4011° . .
. A1TAW ., Certad AP a1 oen e aeras rrss s
Flus 4 Engingeting, Minturn, CO: 5000 PlLa4® ,...... s .
Seres, Paris, Franca: . .
Algo Master T P
AKDDPIO siciiiiinn b AL S b peamna I PR ey R bR b e e sre e gt e srn e
Siemans-Allis, Charry Hill, NJ: i
Alcomat* ...

b

P MMM MMM
HKHRM O mMXHNX XXX

HX KK OKKX
KM MX XK X

‘Alcomat F~- ., . S

Smith and Wesson Electronles, Springflald, MA:
Breathakyzer Modal: . L

900" i . w . L SR em
_ SCOA" JP— . P LRI b st fhanb1 s e bt SRR et neram e
1000 . . .
- 2000% ... .
2000 (non-Humitity Sensol® . .wiuee.., “

Sound-Off, Ine., Hudsonvilte, Mi;

AlcaData ..., Viabbermremeetat s b ; V-
Sares Alco Master ..., . — “ e .
SErES AlCOPIO wirceeemeeermmsrvsstiansans eeerns IR R ennaer et eI Ot 1R b e v b e menete

Staphenson Corp.: Breathalyzer 900" st .

U.S. Aleshol. Testing, Inc./Protedtion Davices, Inc., Rancho Cucamonga, CA: . ’ v
Alco-Analyzer 1000 . . larer s s s SRR
Aleo-Analyzar 2000 .. - O —— . .
Alco-Analyzer 2100 .. AP ST et

Vemx Systems, inc,, Falrpart, NY: . :
BAC Verifier' .......u. :
BAC Varifier Datamaster w..wmisisnm .. e
BAC Verlflar Datarnaster N

- "Instruments maried with an astarisk {*) meet the Modal Speciiications detalied in 49 FR 48854 Dacamber 14, 1884) (6., instruments tastad

at 0,000, 0.050, 0.101, and 0.151 BAC). Inatruments not marked with an aslerisk madt the Modsl Specifications detallad in S8 FR 48705 (Sep-
tember 17, 199%& and ware tested at BACs = 0.000, 0.020, 0.040, 0,080, and 0,160. All instruments that meet the Model Speelfications cutrently
in affect (a’ated ptember 17, 1983} also maet the Mode! Specifications for Sereening Davices to Meagure Alcoho! in Bedlly Fluids.,

B B P PO PP O,

HORCHM MR K

MR KK WMENM HNRKNN

I X

(23 U.5.C. 402; delegations of awthorily 2t 4¢  DEPARTMENT OF TRANSPORTATION  Vehicle Safety Standard (FMVSS) No.
CFR 1.50 and 501.1) : 119, “New pneumatic tires for vehicles

Issaued on: I‘Ll].y 8, 2004. ' Na!iqn:‘-ll Hig_hway Tra I‘fic Safety’ 'ﬂther than passenger cars."’ Pursuant to
Marilena Amani, Administration 49 U.8.C. 30118(d] and 30120(h),
Associate Administatar for Program [Docket No. NHTSA 2004-17623; Notica?]  Cooper has petifioned fura
Development and Dalivery. ) ! determination that this noncompliance
[FR Doc, 04-15870 Filad 7-13-04: 845 am]  CO0Per Tire & Rubber Company, Grant s incongequentis] to motor vehicle

BILLING CODE a510-5-P ‘ of Patitlon for Decision of ) safety and has filed an appropriate
Inconsequential Noncompliance  report pursuspt to 40 CFR Part 573,
Cooper Tire & Rubber Company “Defect and Noncompliap:ce Reports.”
{Cooper) has determined that cartain Notice of receipt of 2 petition wasg

tires it manufactured during 2004 do not- Published, with a 30-day comment
comply with 56.5(f) of Fedexal Motor period, on May 7, 2004 in the Federal
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[Federal Register: May 4, 2001 {Volume 66, Number 87)]

[Notices]

[Page 226392-22640]

From the Federal Register Online via GPO Access (wais.access.gpoe.gov]
[DOCID: £x04my01-164]

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety Administration

(Docket No. NHTSA-2001-9324}

Highway Safety Programs:; Conforming Products List of Screening
Devices To Measure Alcchol in Bodily Fluids

 AGENCY: National Highway Traffic Safety Administration, DOT.

 ACTION: Notice.

SUMMARY: This notice #@mends the Confofming Products List (CPL) of devices that confo

that Measure Alcohel in Bodily Fluids {5% FR 39382).
EFFECTIVE DATE: May 4, 2001.

FOR FURTHER INFORMATIOMN CONTACT: Dr. James F. Frank, Office of Research and Traffic
National Highway Traffic Safety Administration, 400 Seventh Street, SW., Washington,

SUPPLEMENTARY YNFORMATION: On hugust 2, 1994, Model Specifications for Screening Dev
‘the Federal Register (59 FR 39382). In these model specifications, NHTSZ recognized
specifications established performance criteria and methods for testing alcohol scre
measure alcohol content. NHTSA established these specifications to support State law
tolerance'' laws) -and the Department of Transportation's workplace alcohol testing p
devices on December 2, 1994 (59 FR 61923; with a coxrection in 59 FR 65128). Five de

On August 15, 1993, WHTSA amended ils CPL of screening devices to measure alcoho
by adding two additional devices to the list, thereby bringing the list to seven dev

Since the publicatidn of that list; five additional devices have been evaluated
Cambridge, MA and found to conform to the model specifications Accordingly, these f

being added to the CPL. The first new listing is the "~“Rlcohol ™''!' disposable b1

Inc., of Thorofare, NJ. These are disposable tubes that use a potassium dichromate c

is above the 0.02 threshold. These devices passed all reguirements of the model spec

conditions, Hence, they are approved for use except under sodium vapor lighting cond
this limitation.

The second new listing is the Alco Check 9000 manufactured by Alco Check Interna
Alco Check 3000 D.0.T. and the Alco Screen 3000 {the same device sold under two diff
retrieval of test data by use of an added memory chip, As the Alco Check 3000 D.Q.T.
model specifications, and the added memory chip does not change the alcohol-measurin
new Alco Check 2000 to be retested before listing it on this CPL for screening devic

. The third new device on the CPL is the ABI (Alcohol Breath Indicator) manufactur
This is an electronic dévice with a two-digit numerical display that uses a semi-con

The laét two devices sare the “"PAS IIXa'' and the "PAS Vr'' manufactured by PAS

These are both electronic devices thabt use a fuel cell sensor with a two-digit numer

http:l/www.nhtsa.dot.gov/neonlef_iniurv/alc:ohom;uﬁiaome htm ' : naAmnnn
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of two different passivé alcohol sensors made by the same company, but with a dispos
sample can be obtained for breath measurements. '

Two housekeeping items are also addressed in this notice. First, the company pre
name.to OraSure Technologies, Inc. and the new CPL reflects the inclusion of the new

© of its product, the Q.E.D. A150 Saliva Alcohol Test, remains the same. Second, there

CPL for Evidential Breath Testers that frequently are uséd as screening devices. It

CPL for EBTs which was published on July 21, 2000 (65 FR 45419} that was tested agai

Testers (58 FR 48705) also fully meets the requirements of the Model Specifications

Fluids. Both procedures evaluate the performance of instruments at the 0.020 BAC lev

The Conforming Products List is therefore amended as follows:
Conforming Products List of Alcohol Screening Devices

e B ek it - . T T T o R g R et A . P A o = A s o o e e e L e e ok e k.t e T Ty e A S

Manufacturer Device(s

Akers Laborabtories, Inc., Thorofare, NJ....... Alcohol TH A2\
Alco Check International\l\, Hudsonville, MI.. Alco Check 3000 D.O.T.
: \ Alco Screen 3000
Alco Check 9000

chematics, Inc., North Webster, IN............ ALCO-SCREEN 02T \3)\
. Guth-Laboratories, Inc., Harrisburg, PA....... A&lco Tector Mark X
Mark X Alcohol Checker
Han International Co., Ltd., Seoul, Korea..... A.B.I. (Alechol Breath Indicator)
OraSure ‘Yechnologies,’ Inc., Bethlehem, PA Q.E.D. Al50 Saliva Alcohol Test
{Formerly STC Technologies, Inc.).
PAS Systems International, Inc., PAS IIla
Fredericksburg, VA. ' PAS Vr
Repco Marketing, Inc., Raleigh, NC............ Aleo Tec III
Roclie: Diagnostic Systems, Branchburg, NJ...... On~-Site Alcohel N4\
STC Technologies, Inc..... Cniresar e ve.... Q.E.D. ALS0 Saliva Alcohal Test

[ {Page 22640])

Sound QFff, Inc.\1\, Hudsonville, MI........ e Digitex D.O.T.
’ Alco Screen 1000

e e o e ——  —— oy o kR LAk Y T 2 e o ko o ok ok e e At Lo T T S e o T A P o o o . ) L Ty S e s R

\1\ The devices listed by these manufadtureré are the same devices sold under diffre

\2\ It.should be noted that the Alcohol disposable breath alcohol screening device -

* Akers Laboratories, Inc. passed the model specifications under all lighting condit
‘sodium vapor lighting. The device is being listed on' this CPL with the undegrstandi
will specify in written instructions accompanying the product that the device shou
vapor lighting conditions. It passed the testing under all other condilions.

%3\ While the ALCO-SCREEN 02™ saliva-alcohol screening device manufactured by Chemat
requirements of the model specifications when tested at 40 deg.C (104 deg.F), the
‘that the device cannot exceed storage temperatures of 27 deg.C (80 deg.F). Instruc
stated on all packaging accompanylng the device. Accordingly, the device should no
above 27 deg.C (80 deg.F} and, if the device is stored at or below 27 deg.C {80 de
'temperatures'{i.e., within a minute}, the devices met the model specifications and
10-15 minutes. When these devices were stored at or below 27 deg.C (80 deg.F) and
deg.C (104 deg.F} for an hour prior to sample application, the devices failed tom
specifications. Storage at temperatures above 27.deg.C {80 deg.F}, for even brief
in false negative readings. -

, .

\4\ While this device passed al;'of the requirements of the model specifications, re
after the time specified by the manufacturer. For valid readings, the user should
instructions. Readings should be taken one (1) minute after a sample is introduced

http:f/ww_w.nhtsa.dot.govfpeoplcfiniurv/alcoho]!w:aisgate:hfm _ 04NN
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deg.F); readings should be taken after two (2} minutes at 18 deg.C-29% deg.C (64.4
readings should be taken after five (5) minutes when testing at temperatures at or
deg.F). If the reading is taken before five (5) minutes has elapsed under the cold
likely to obtain a reading that underestimates the actuval saliva-alcohol level.

Note that the device made by Akers Laboratories, Inc. is a single-use, disposabl
Chematics, Inc., OraSure Technologies, Ine., Roche Diagnostic Systems,Inc., and STC
alcohol test devices. The other devices listed are electroric breath testers. Those
fuel-cell sensor, whereas those manufactured by Alco Check International, Guth Labor
marketing, Inc., and Sound Off, Inc. use semi-conductor sensors.

Iissued on: May 1, 2001.

Rose A, McMurray,

Associate Administrator for Traffic Safety Programs.
[FR Doc. 01-11318 Filed 5-3-01; 8:45 am)

BILLING CODE 4910-59-PF

http:!lwww.nhtsa.ddi.éov!pcobl_e/iniurvfalcohollwaisuate.htm _ - ahanand



T T et el ¢ BV WA

o At : . v

42237

Federal Register/Vol. 69, No. 134/ Wednesday, July 14, 2004/ Notices

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

[Docket No. NHTSA=-2004-18512]
Highway Safety Programs; Modal

Specifications for Davices To Measure
Breath Alcohol

AGENCY; National Highway Traffic
Safety Administration, DOT.
ACTION: Natice.

SUMMARY: This notice amends the

Conforming Products List for

instruments that conform to the Madel

Specifications for Evidential Breath

Tgsting Devices (62 FR 62021).

" EFFECTIVE DATE: July 14. 2004,
FOR FURTHER INFORMATION CONTACT: Dr.
James F. Prank, Office of Research and
Technology, Behavioral Research
Division ~131). Nationa) Highway

_Traffi¢ Spfety Administration, 400
Seventh Streat, SW., Washington, DC
20590; Telephane: (202) 366-5583.
SUPPLEMENTARY INFORMATION: On

- November 5, 1973, the National

" Highway Traffic Safety Administration
- (NHTSA) published the Standaxds for

Devices to Measure Breath Alcohol (38

FR 30459). A Qualified Products List of
Evidential Breath Messurement Devices
comprised of instruments that met this

© standard was first isswed on November

21, 1574 (39 FR 41398},

On Decembex 14, 1984 (40 FR 48854),
NHTEA, converted this standard ta
Model Specifications for Evidential
Breath Testing Devices, and published »
Conforming Products List (CPL) of
instruments that warg found to conform
to the Model Spacifications as
Appendix D to thet notice (49 FR
48864).

On Septeraber 17, 1993, NHTSA
publishad a natice (58 FR 48705} ta
ampnd the Model Specifications, The
notice changed the aleshol
concentration Jevels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0,151 BAC, to ¢.000,
0.020, 0.040, 0.080, and 0.160 BAC;
added a test for the presence of acetone;
and expanded the definition of alcohol
to inchude other low molecular weight

alcohols including methyt or isopropyl.

On October 3, 2002, the most recent
amendment to the Conforming Products
List (CPL) was published (67 FR 620901),
identifying those instruments found to

‘conform with the Model Specifications.

Since the last publication of the CPL,
twd (2} instruments have been evaluated
and found to meet the model
specifications, ag amended on
September 17, 1993, for mobile end
non-mobile use. In alphabetics) order by
company, thay eret (1) The Alecotest
6510 manufacwred hy Draeger Safety,
Inc, Durango, CO. This is a hand held
device intended for use in stationary or
roadside operation and is powered by
an internal battery. It usac a fugl coll
sensor, (2} The Alco-Sensor FST
manufactured by Intoximeters, Inc, St.
Louis, MO. This is a hand held device
Intended for vse.in stationary or
roadside operatinn and is powsred by
an internal battery. T vses a fuel cell
sensor, Finally, a tachnical correction
bas to be made in the néme of one
device onthe GPL, The current CPL lists
the “Intox EC/IR 2" menufactured hy
Intoximeters, Ing., St. Louis, MO, but
the device should be listad as “Intox.
EC/TR I

The CPL has been amanded to add the
two instruments identifiad above to the

. list, and ta make the ons tachnical

correction indicated. . .

In accordance with the foregoing, the
CPL is therefore amended, as set forth
below.

CONFORMING PRODUGTS LiST OF Evbsmw. BREATH MEASUREMENT DEVICES

) Manufaeturer and model Moblla - | Nenmobile
" Aleohal Countarmeasure Systems Corp. Missiszauga, Ontaris, Canada: .

Alart JAAD® .. e vt sssanen! Y X X

~ Alen JAX et ... O X A

. PBA30OOC ... S RN T e P e et s pianearpLR Rt X X

BAC Systems, Inc., Ontarie, Canada; Breath Analysis Computar” ......... J— " X X

CAMER Ltd., Nonh Shialds, Tyne and Ware, England: (R Breath Analyzer® X b 4
CMI, Inc., Owensbore, XY: . '

Intoxilyzer Madel: ’

200 oriesreennn . " x X

200D AT " " X X

300 it crneas b s e s ‘ IroEn et s pecpree e , X X

400 vt IR AL £ Vet e st A AR LA AT RS drrsanarvaTasnan X X

400PA ST e nr b ek e sS4 R P em e e R L mmeem et e e 1asaren X X

1400 1w [y [T, X X

4011. 111} i |||‘ ------ LELLRY x x

A011A" s ST - X X

CC4011AS* .. X X

A011AS-A" ... S X X

d0T1AS-AQ™ que " o “ X X

011 AW et Foas L S sLacbmana e as b brenb e s s areab b semen 1o em St karrmd 1o FIURERDS o 8 srarr s ses s netse b s X X

ATTALTA0T00" o citirsssintti e resses s rssessess rarras bt serenessseesesnsts X X

AT1AZT-10100 with filter e rrerss iyt Intnnner e X X

L1013 - X X

5000 {w/Cal. Vapor Ra-Circ, P4 S S et venera e Y SR AR 14 emten et sa saseane x X

- 5000 {w/A%" ID Hose optien) - X X

8000CD ....corveres i smrnresasenmeen T , — - X X

S5000CHYFGS ... [ " evnr oaresa b tai ees reererrstsnas JT P X X

SOOOEN .. vartsossersseioneeeere s essstss s hesessomsses sesmeser ped0REA St nmartere s sermecvmns 14mte eSOt et oo seneeresrenssmes X X

5000 {CAL DOU) wiiisiemtarrissntesiosmmss seemsrssesmsessmasasneesens sovemmone seses . " X X

SOO0VA irna et eosaasas s s e e poy e sh b kst 580 beemeeceer e et St vttt eeeemeebonpre RN X X

2000 . “ " . X X

PAC 1200" .o PRI R R L s e rem s s TR L bnruas e mrar eys npren sepm arRSF : X 4

8Dz S " X X

BB ceeers vt sttt e e b aAR 40t AR et 1 e st X X
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued

Manufacturer and model

Mobile

Nonmabile

Dragger Safew. Inc., Durange, CO;
Alzotest Model:
6510 “

R AN

7010°

[TRTITIITNY] e "

T v

7110 MK

-------

7110 MKHI-O

7410

[T -

TAHOPIUS e . e

Dreathalyzer Modet:
Boo® ...,

LR L TT T L TTY TY PO PN P TSRy

200A"

..............

BOOBG" e
7410 . . -

7410-1

Gall's Ino., Lexington, KY: Alcohol Detection Syatem—A D.S. 500 ..

Intoximeters, Ine., St. Louis, MO:
Photo Electric Intoximatar”

arieery 1 [LITTTTTY

1 T Mtasaeann T

Mrrerriagasesiiy

GC Intoxiratar MK II*
-GG Intoximeter MK Iv* e

©Aute Inteximatar”

lntommeter Modal:
anna-

2000 (rev 2}

aoooueum; I~ - "

3000 {rev. B2AY" . ' -

3000 frev B2A) wiIFM apuon

3000 {Fuel Cell)

3000 0” ...
2090 DFC® Lisivinnivinmnninines

Alcomonltar ...

_ Aleomanitor GG o

Aico-Sensor Il ..

Alco-Sanear IIf (Enhanced with Serlal Numbers above 1.200.000)

Alco-Senzor |V : aer

Feeeny

Ales-Senanr VA,

asunt

Alco-Sensor AZ

-

AlGO-BENEAr EET oo T
RET-AZ vouermn N _

AT W vnssisniinans

RBET lil=A .

-------- (LI LTI TS ST PPV Y

RBT IV oo

il an

RBT iV with CEM (cel) enhancement module}
Intox EC/R ......

ke

LI LT T I

Intox EGAA I ... rcvamnnne
Porteble Intox ECARA ............ . Hlssmmssssbmton seiaenryenon TN
Komyo Kitagawa, Kogyo, K.K.: S — AR
: Alcolyzer DPA-2" S

Braath Alcohol Mater PAM 1018’

Lifeloc Technolo |ea. In¢., {forme L!eloc Inc.), Wheat Ridge. CO:
PBA 5000B ? ( e ), Wreat Pidge. 0

PBA 3000-P* ... T ———————

T : ‘ " o |

Aleohol Data Sansor ....veessrsensrins RPN pra e

Phbe!'llx . " \ CPITLATE IRER L e raddea
“FC10........... " aerereen . :m..........

FC 20 T ——

C R L TP PRI TL LAY

Lion Laboratories, Lid,. Card H, Wales, UK:
Alcolmatar Modal:

300 ... -
40D Janne . . .

8D-2" ...

EBA"

Intoxityzer Mode!;
200

2000 ... -

L. J—

BQQ0 CD/FGS

[ e

5000 EN . —_—

Luckay Laboratories, San Bomadino, CA;
Alco-Analyzer Madel;

AR HHM XK XA K

Lt S . ¢ & ¢ A & 3 1

MMM IO DB 2 I DB D 2 M 2 M B W M

DX DG M

1000 4 nmsssibaememe e cecrereres TR

HICHHM MR HH R BOOM MM RNIOMMOAIOIOR MMM MM JOH NN MMM I R M o

WM I M MW
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT Devices—Continued

Manufactrar and modal

Mohila Noninohiig

X

Nationgl Draager'."i;;s.. Durango, CO:
Algotest Model;
7010+ ‘

P e

LA et stssans
7118 MKl

7110 MKNI-G

7410

Vaavesery

7410 Plus
Breathalyzer Madel:
. st

----------- LLTTPTLETPFTIPPRRTIT PR

8008G" ;

T

7410

741011

CEYITTITS NTETISTTITYSS

Netional Patent Analyricat Systams, Ing., Mansfield, OH:

BAC DataMaster (with or without the Dalta=1 accessony) I

BT T YT

.BAC Verifier DataMaster {with or without the Delta—1 accessary) ...,
DataMastar edm (with or without the Delta—1 sccassory)

I MM MMM MMM KX
MO MMM MM N

" Omicron Systems, Palo Alte, CA:
Intoxilyzer Model:
- 4011

- 4011AW”

Plus 4 Enginecring, Minturn, CO: 5000 Plusd” .o, ..
Seresg, Pars, Franca: .
- Alco Master

Aleapro ... ————
Siemans-Allis, Chary Hill, N.:
Alcomat” -

e [LTrin e 0

[ TTTIY Y Free

Aleomat B .o

M M MM
MM MM MMX

Smith and Wesson Eleclronlé;:"épringﬂeld, MA:

..........

Breathalyzer Modal:
. a0t ;

[T e

2000°

2000 (non-HUmIdity SENSON® -,

Sound-QH, Ine., Hudsonville, Mi;
AleaData |

o

Seres Alcp Master ...,

Seres Alcopro RO

- Sraphengon Corp. Breathalyzer 9007 .....cviumsvrenscrenns

[IIPTLLE

MMM MR NC

U.8. Aleanol Testing, Inc./Protestion Daviees, Inc., Rancho Cuecamonga, CA:

- ‘Alea-Analyzer 1000 -
. Also-Analyzer 2000 .,

Alco-Analyzer 2100 ..

Verax Sysiems, Inc., Falipan, NY: e
©° BAC Verifier ...

IbRrRad Fhiaasanes

trerens)

. BAC Verifier Datamaster ..
‘BAC Verifler Datamaster 1M .......ccorvomenas .

XRX KHH KAHEX KXHNK

MM =

e ldtanin N

“Instrumems marked with an astariak (*
at 0.000, 0.050, 0,101, and 0,151 BAC). [nstrumeants rot markad
tember 17, 1983}, and wars tested st BACs = 0.000,

in effect (dated September 17, 1993 also maet the Modal Specifications for Sereening Daviess

(23 U.8.C. 402; delegations of anthorily at 48
CFR 1.50 and 501.1)

Issued on: July 9, 2004.

_DEPARTMENT OF TRANSPORTATION
National Highway Traffic Safety

. Marilena Amnni, , Administration. _
Associate Administeator for Program [Docket Na. NHTSA 2004~17623; Notice 2)
Revolopment and Delfvery.

Cooper Tira & Rubbar Company, Grant
of Patitlon for Decision of
Inconaequentlal Neoncompliance

Cooper Tire & Ruhher Company
{Coaper) has determined that certain
tires it manufantured during 2004 do not
comply with 86.5(f} of Federal Motor

[FR Doc. 04-15670 Filad 7-13-—04; 6:45 am)
BILLING GADE 8310-50-P

meat the Moda) Spedlfications detallad in 48 FR 48854 (D
with an asterisk meet the Modsl
0.020, 0.040, 0.080; and 0.16D. Al instruments

acamber 14, 1804} (i.e., inatruments tasted
pecifications detaliad in 58 FR 48705 (Sep-
that meet the Mode! Speciications currantly
1o Measure Alcohel in Bodily Fluids.

Vehitle Safety Standard (FMVSS) No.
119, "New pngumatic tires for vehitles
other than passenger cars.” Pursuant to
49 U.8.C. 30118(d) and 30220(h),
Cooper has petitioned fora
dotermination that this noncompliance
is inconsequential to motor vehicles
safety and has filed an appropriate
report pursuept to 49 CFR Part 573,
“Defect and Noneomplian¢e Reports.”
Noetice of receipt of a petition wasg
puhlished. with a 30-day commant
period, on May 7, 2004 in the Fedaral
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automated coliection techniques or

other forms of information technology.
Issued: December 10, 2007.

Ann M. Linnertz,

Assoclate Administrator for Administration.

{FR Doc. £7-24422 Filed 12-14-07; 8:45 am]

BILLING CODE 4310-57—F

DEPARTMENT OF TRANSPORTATION

‘National Highway Traffic Safety
Administration

Reports, Forms, and Record Keeping
Requirements Agency information
Cotlection Activity Under OMB Review

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (44

- U.8.C. 3501 et seq.}, this notice
announces that the Information
Collection Request [ICR) abstracted
below has been forwarded to the Office
of Management and Budget (OMB} for
raview and comment. The ICR describes

“the nature of the information collection
and the expected burden, The Federal

. Register Notice with a 60-day comment

~. period was published on April 27, 2007
{72 TR 21068-21069).
DATES: Comments must be submitted an
or before January 16, 2008. b
ADDRESSES: Send comments, within 30
days, to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725-17th
Street, NW., Washington, DC 20503,
Attention: NHTSA Desk Officer.
FOR FURTHER INFORMATION CONTACT:
Alan Black at the National Highway
Traffic Safety Administration, Office of
Behavioral Safety Research (NTi-131),
202-366-6401, 1200 New Jersey
Avemie, SE., Washington, DC 20590.
SUPPLEMENTARY INFORMATION:

National Highway Traffic Safety
Administration

Title: 2008 National Survey of
- Drinking and Driving Attitudes and
Behavior.

OMB Number: 2127-New.

“Type of Request: New information
collection requirement.

Abstract: The National Survey of
Drinking and Driving Attitudes and
Behavior is conducted on a periodic
basis for the National Highway Traffic
Safety Administration to obtain a status
report on attitudes, knowledge, and self-
reporied behavior related to alcohol-
impaired driving. It is a national
telephone survey administered to a

randomly selected sample of
approximately 6,000 persons age 16 and
older. Topics covered by the survey
include drinking behavior, drinking and
driving behavior, avoidance of drinking
and driving, use of a designated driver,
preventing others from drinking and
driving, perceived risks to drinking and
driving, perceptions and attitudes about
enforcement of drinking and driving
laws, knowledge of legal BAC limits,
and perceived effectiveness of
intervention strategies. The proposed
survey is the eighth in the series, which
began in 1991, The 2008 survey will
repeat many of the questions included
in the preceding surveys in order to
monitor change over lime. The survey
will also include new questions that
address emergent issues in the area of
drinking and driving. The data will be
applied to strategic planning to combat
the drinking and driving problem, and
provide guidance to current programs.

Affected Public: Randomly selected
members of the general public aged
sixteen and older in telephone
households. -

Estimated Total Annual Burden:
2,006 hours (18 pretest interviews
averaging 20.minutes per interview,
followed by 6,000 interviews averaging
20 minutes per interview administered
to-the final survey sample). .

Comments Are lnvited on: Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Department,
including whether the information will
have practical utility; the aceuracy of
the Department’s estimate of the burden
of the proposed information collection;
ways to enhance the quality, utility and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information
on respondents, including the use of

- auntomated collection technigues or

other forims of information technology.
A Comment to OMB is most effective if
OMB receives it w1thm 30 days of
publication.

Authority: 44 U.5.C. 3506{c){2}(A).
Issued on: December 12, 2007.

Marilena Amoni,

Associate Administratar, Research and
Pragram Development,
[FR Doc. E7-24379 Filed 12-14.--07; 8:45 am])

BILLING CODE 4810-59-F

DEPARTMENT OF TRANSPORTATION

Natioral Highway Traffic Safety
Administration; Highway Safety
Programs

{Docket Ho. NHTSA-2007-0028]

Conforming Products List of Evidential
Breath Alcohol Measurement Devices

AGENCY; National Highway Traffic
Safety Administration, DOT.
ACTION: Notice.

SUMMARY: This notice updates the’
Conforming Products List {(CPL)
published in the Federal Register on
June 29, 2006 (71 FR 37159) for
instruments that conform ta the Model
Specifications for Evidential Breath
Testing Devices (58 FR 48705).

DATES: Effective Date: December 17,
2007,

FOH FURTHER INFORMATION CONTACT: For
technical issues: Ms. De Carlo Ciccel,
Behavioral Research Division, NTI-131,
National Highway Traffic Safety
Administration, 1200 New Jersey .
Avenue, SE., Washington, DC 20590;"
‘Telephone; (202} 366—1694. For legal

_issues: Ms. Allison Rusnak, Office of

Chief Counsel, NCC—113, National
Highway Traffic Safety Administration,,
1200 New Jersey Avenue, SE.,,
Washington, DC 20590; Telephone
(202) 366—-1834. -
SUPPLEMENTARY INFORMATION: On
November 5, 1973, the National
Highway Traffic Safety Administration
{NHTSA} published the Standards for

-Devices to Measure Breath Alcohol (38

FR 30459). A Qualified Products List of.
Evidential Breath Measuremant Devices

" comprised of instruments that met this

standard was first issued on N ovember
21, 1974 (39 FR 41399).

On December 14, 1984 {49 FR 48854],
NHTSA converted this standard to
Model Specifications for Evidential
Breath Testing Devices (Model
Specifications), and published a
Conforming Products List (CPL) of
instruments that were found to conform
to the Model Specifications as
Appendix D to that notice (49 FR
48864).

(Un September 17, 1993, NHTSA

" published a notice to amend the Model

Specifications {58 FR 48705) and update
the CPL. That notice changed the
alcohol concentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0.151 BAC, to 0.000,
0.020, 0.040, 0.08¢, and 0.160 BAC.
These devices are identified on the CPL
with an asterisk. Additionally, that
notice includes a test for the presence of
scetone and an expanded definition of

APPENDIX 9
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alcohal to include other low molecular  sensor and a 9-micron infra-red type {5) The “Phoenix 6.0" manufactured
weight alcohols; e.g., methyl or sensor to measure mouth alcohal. by Lifeloc Technologies, Inc,, Wheat
isapropyl. Thereafter, NHTSA has (3) The “AlcoQuant 6020 Ridge, Colorado. This is a handheld

Eerioktlii.cally update;i thrii CPL wifth th?se manufactured by EnviteC by Honeywell device that Eses a fuel celllbsensor iImd
ﬁealfd glsltrsume_nfts qun fIc‘)hcon orm to GmbH, Fond du Lac, Wisconsin. This is is powered ¥ an interna atter}‘r:1 tis
the t“ & i tpetCl ;ﬁat(ljo}?[f. e mgis.t hed © handheld device intended for use in intended fﬂl:r;tﬂt%(;]naw oF maﬁim tﬁ
recent update 1o the was publishe stationary or roadside operations. It uses aperations. The OefLIX 6.0 has the
June 29, 2006 (71 FR 37159}, 2 fuel cell sensor and is powere dbye same core electronics, fuel cell, pump,

The CPL published today adds 6 “AA” batteries. and algorithms as the Lifeloc EV30.
instruments that have been evaluated Enhancements of the Phoenix 6.0
and found to conform to the Model - {4) The “EC-IR-T! (Enhanced with include high resolution display,
Specifications, as amended on serial numbers above 10,000} wireless printing, barometric pressure
September 17, 1993, for mobile and manufactured by Intoximeters, Inc., 5. sensor (to assist with dry gas
nor-mobile use. In alphabetical order by Louis, Missouri. This is a bench-top, calibrations), and Easy Mode™ software
company, they are; dual sensor device intended for to guide the user through the DOT
(1) Intoxilyzer 240 (aka: Lion stationary operations, and it is AC testing protocol.
Alcolmeter 400+, outside U.S.) pawered. This EC-IR-II uses a fuel cell {6) The “ALC-PRO I (US)”,
manufactured by CMI, Inc., Owensboro,  sensor to determine breath alcohol manufactured by Tokai-Denshi, Inc.,
Kentucky. This is a handheld device concentration. The device also usesan ~ Tekyo, Japan. This device is a handheld
intended for use in stationary or infra-red type sensor to screen for battery-powered breath tester with a fuel
roadside operations. It uses a fuel cell mouth alcohol. The original EC-TR-TI cell sensor. The breath tester is
sensor and is powered by 5 “AA" design was modified to incorporate connected to a 10.5” by 7.5" hy 5” AC
batteries. additional test memory capacity, powered analytical unit. It is intended
(2) The “*Alcotest 9510” manufactured additional hardware to allow for stationary or roadside operations.
by Draeger Safety, Inc., Durango, recirculation of & wet bath simulator, The CPL has been updated to include
Colorado. This is a bench-top device and enhanced EMC and RFl imumunity.  the six instruments identified above.
intended for use in a stationary setting.  This model with the enhancements has In accordance with the foregoing, the
It is AC-powered and has dual sensors.  an external and internal printer CPL is therefore updated, as set forth
The Alcotest 9510 uses both a fuel cell production option available. bslow
CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES
Manutacturer and model : Mobite Nonmabile
Alcohol Countermeasure Wsiems Corp. MlSSlssauga Ontario, Canada:
Alert J3AD" X X
Alert X ec . X X
BAC Systems, Inc Ontano Canada
Breath Analyms Computer” .. X X
CAMEC Ltd., North Shields, Tyne and Wafe England
IR Breath Analyzer™ . S— X X
CM, Inc., Owensborg, Kemucky
Inloxllyzer Model:
2000 ......... X X
240 {aka: Lion Alcolmeter 400+ outsnda lha U S ) . X X
400 ..... X X
400PA X X
TAOQ e iiitr et e sas s e e eee e s SRR YTt e emeeae e RA A AR AR EARTE T RS TR e ea ek S ena bR ST papesaneeen X X
4011° X X
4011A7 X X
4011A5° X X
4011AS-A X X
40 1AS—AQ X X
4081 AW X X
4011A27—10100° X X
4011A27-10100 wnth fll'ler X X
5000 .. X X
5000 (wlCaI Vapor Re-Crtc) - X X
5000 {(w&" ID Hose OpuonJ X X
5000CD ... X X
SOOOCDIFGS X X
SOMIEN ..ot e e s e s b s X X
5000 (CAL DOJ) X X
S000VA .. X X
8000 ........... X X
PAC 1200 X X
SEDZ e e p S e AR et e e ap e b X X
sDs (aka Lmn Alcolmeter SD—S nutsme the U S) evert ettt et AR v a b prns v e br s X X
Draeger Salsty, Inc. (aka: Nationat Draeger) Durango, Colorado
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DevicEsS—Continued

Manufacturar and model Mobile

Nonmobile

Alcotest Medet:
6510 ...
6810 ...
{13 11 T OO TS OO PSP OO
7100 ... iteneet e ey seeneetaaes
7110 MKIII .
7110 MKII!—C .......
A0
7410 Plus .
9510 ..

Brealhalyzer ‘Model:

IOBKB MO X XX

9004 ...
800BG" .
M0 ...
74101
EnviteC by Honeywell GmbH, Fond du Lac, Wiscons|
AlcaQuant 6020 .. erepenen
Gall's Inc, Lexington, entucky
Aleahol Delaction System-A.D.5. 500
Guth Laboratories, Inc., Harnsburg. Pennsytvanla
Alcotector BAC-100 . -
Alcotector G,H;OH .. srattssememeenemeasbe eLtEaARe s s SEELE R ESSRSORS R pens bRnn T SRR £ SRS S sb en i e
Intoximaters, inc., St. LDI.I[S, Mlssoun
Photo Electnc Intoximeter
GC Intoximeter MK W° ...
GC Intoximeter MK V" .
AL INRONIMIEIEE otterrrerisemnas rersrsaemsmestimssssrssasssaastsbaaes F1aerses amens e e amm et S LAR AL IR RSP E LA S R e e re e e A bad TR Rn s s gm0
Intoximeter Modet:
3000 ..
3000 (rev B1)
3000 (rev B2) .
3000 (rev BZA) e
3000 (rev B2A) wiFM uphon
3000 (Fueld Call)’ . .
00D ...
a000 DFCT ..
AlCOMOIION ....ocvirivirnnn JUUR IO
Alcomonitar CC .o
Alco-Sensor Nl ..
Alco-Sensor il (Enhanced wnth Senal Numbers above 1 200 000}
Alco-Sensor IV . - .
Alco-Sensor IV—XL
Alco-Sensor AZ ...
Alco-Sensor FST
ECHR «.oveoirteearesnessei s emsecsssmaces setiessshs e s R As R4S 1ot SR ebe s Smss b SR AR SRR AT 1A
ECAR I
EC/R H (Enhanced wrlh senal numbar 10 DOO or hlgher} .......................
Portable ECAR I ..o cciisnnis st varisnne s e sarevnsnes
RABT-AZ .............
RBT-I ...
RBT A orvieerrimem e comecrsemime st it csamasrssateivsnas st sasrarasane
RBT IV .. . .
RBT IV wnth CEM {cell enhanoemenl module)
Komyo Kitagawa, Kogyo, K.K., Japan:
Alcolyzer DPA-2”
Breath Alcohol Meter F‘AM 101B'
Liteloc Technologles. Ing., (formeﬂy Lnfeloc “Inc. ) Wheat Flldge Colorado
PBA 30008 .
PBA 3000—F
PBA 3000C ...........
Alcohol Data Sensor .
Phaenix .. . “
Phoenix 6.0 ....................

b S A

HMRHKNHNK KRN

MMM MMM MK ><><><><><><§ b b - b

FC 20 ...
Lion Laboratories, Ltd., Cardiff, Wales, Uruted
Alcolmeter Model:

X

e A T

BB BE BN MMM M MMM MM MMM MMM MMM MR M MK MR KR MK KM XK O MRNHEMN KM KKK XX

b
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued

Manufaciurer and model Maohile Mommobile

SD-5 (aka S—DS ln the U S)
EBA" "
Intoxllyze; Model
2000
1400 ... .
5000 CDIFGS
5000 EN |
Luckey Laboralones 'San Bemardmo, Californta
AIco—Analyzer Modal:
National Patent Analytlcal Systems, Inc Mansheld “Ohio:
BAG DataMaster (with or without the Delta-1 accessory)
BAC Verifier DataMasler (w/ or withoul the Dalta-1 ACCESSOMY) ...cvcvievveveseeeeees e evens
DalaMasier cdm (w/ or without the Delta-1 accessory)
DataMaster DMT .. SR
Omicran Systems, Pala Alto Calnforma
Intoxilyzer Maded:
40117
4011AW'
Pius 4 Engineering, Mlntum Colorado
5000 Plus 47,
Seres, Paris, Franoe
Alco Master ..
Alcopro ...
Siemans-Allis, Cherry
Alcomat” .
Alcomat F' -
Smith and Wessnn E!eclromcs Spnnglleld Massachusells:
Erealhalyzer Model:

MMM MR B
MMM XK

hod

b -4
P-4

NewJersey -

KX KX X oM
o A S S

S00A" ...
10007
20007 ...
2000 {non I-fumldlty Sensor)
Sound-Off, Ine., Hudsanville, Mlchlgan
AlcoDa!a ............
Seres Alco Master .
SEIES AICOPFO wooeeiiiniiienistirns et isaee e cemrsrmecensssemesseeve e e s oauns rsaes bt s s banae e s 4 emes s enraene e
Stephenson Corp:
Breathaiyzar 900" ...........
Tokai-Denshi Inc., Tokyo, Japan:
ALC-PRO Il {us) ..
U.8. Alcohol Testing, Inc/Protection Dewces, |nc "Rancho Cucamonga. Cahfomta
Alco-Analyzer 1000 . . .
Alco-Analyzer 2000 .
Alco-Analyzer 2100 .
Verax Systems, Inc., Falrport "New York:
© BAG Verifier' , .
BAC Voerifier Datamaster
BAC Verifier Datamaster II' [RUTRRPOON

“Instruments marked with an asterisk ('} mest the Model Specifications detailed in 49 FR 48854 (December 14, 1984) (i.e., instruments lested
at 0.000, 0.050, 0.101, and 0,151 BAC.} Instruments not marked with an asterisk meet the Model Specifications detailed in 53 FR 48705 (Sep-
tember 17, 1993), and were tested at BACs = 0, 000, 0.020, 0.040, 0.080, and 0.160. All Instruments that meet the Model Specifications currenlly
in effect (dated eplemhar 17, 1993} also meet the Model Specnf cations for Screening Devices to Measura Alcohol in Bedily Fluids.

HKooOX O RM M M

HKHM KRR XM MMM RN MR

XXX X

{Authority: 23 USC 403; 49 CFR 150; 4 CFR  DEPARTMENT OF TRANSPORTATION  filed with the Surface i‘ransportation

Fart 501). Board a petition under 49 U.S.C. 10502
Marilena Amoni, Surface Transportation Board for exemption from tl}e provisions of 49
Associate Adminisirator for the Office of [STB Docket No. AB-364 (Sub-No. 11X)] iﬁﬁ%o‘::[:ﬂgsttgfiezil;(}tﬁﬂé rail line
Resuarch and Program Development. - Mid-Michi ¥ — located between milepast 103,20 in

(FR Doc. 07-6040 Filed 12-14-07; 8:45 am] ichigan Railroad, inc. Lowsll and milepost 78.50 in Greenville

Abandoament Exemption—in Kent and

Montcalm Counties, Ml at the end of the line, in Kent and

Montcalm Counties, MI. The line
On November 27, 2007, Mid-Michigan traverses U.S. Postal Service Zip Codes
Railroad, Inc. (MMRR or petitioner}, 48809, 48838, 48887, and 49331, and

BILLING GOOE 4910-50-F
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This publication is distributed by the U.S. Department of
Transportation, Mational Highway Traffic Safety Administration, in
the interest of information exchange. The opinions, findings, and
conclusions expressed in this publication are those of the, author(s)
and not necessarily those of the Department of Transportation or the
National Highway Traffic Safety Administration. The United States
Government assumes no liability for its contents or use thereof. If
trade or manufacturers' name or products are mentioned, it is because
they are considered essential to the object of the publication and
should not be construed as an endorsement. The United States
Government does not endorse products or manufacturers.



INTRODUCTION

PURPOSE

This digest reports the status of State laws
that are concerned with impaired driving
offenses and alcoholic beverage control.
Unless otherwise indicated, the status of the
laws reported is January 1, 2007.

STRUCTURE OF DIGEST

The Digest of Impaired Driving and Selected
Alcohol Beverage Control Laws is designed
to be an easily accessible reference to all
States’ current laws on alcohol and other
issues of impaired driving. The digest
contains a selection of the most utilized laws
for each State, compiled in a consistent
format to make research simpler. Each State
entry includes: Basis for a DWI Offense;
Chemical Breath Tests for Alcohol
Concentration; Adjudication of DWI
charges; Sanctions; Administrative
Licensing Actions; DWI offenses and
Commercial Motor Vehicles; Other
Criminal Actions Related to DW]I;
Minimum Age Alcohol Laws, Dram Shop
Laws and Related Actions, and others.

This compilation is extensively footnoted
and contains comprehensive information on
critical impaired driving laws for all 50
States and the District of Columbia. This
volume is available in CD-ROM format, in
print version, and on the Web site of the
National Committee on Uniform Traffic
Laws and Ordinances (NCUTLO.org)

DEFINITIONS

Administrative Per Se Law:

An "administrative per se law" allows a
State's driver licensing agency to either
suspend or revoke a driver's license based
either on a specific blood alcohol
concentration or on some other criteria

related to alcohol or drug use and driving.
Such action is completely independent of
any licensing action related to a driver's
conviction for an impaired driving offense.
These laws usually cover both resident and
nonresident drivers. However, for
nonresident drivers, the action would be
limited to denying driving privileges in the
sanctioning Stafe,

Commercial Motor Vehicle: For impaired
driving offense purposes, most States define
a "commercial motor vehicle" (CMV) as one
that (1) has a gross vehicle weight = 26,001
pounds, (2) is designed to transport 16 or
more persons including the driver, or (3)
transports hazardous materials.

Dram Shop Laws: Statutory or case law
which provides that a person who serves
alcoholic beverages to an intoxicated
individual may be hiable for the damages
caused by such individual. In some states, a
server may also be liable for injuries
sustained by the intoxicated individual.

DWI, DUL, and Impaired Driving Offense:
These are generally "non-legal" terms that

refer to any criminal action related to
driving a motor vehicle either (1) while
"illegal per se" or (2) while either impaired
by, under the influence of or intoxicated by
alcohol or other drugs.

Happy Hour Laws: For the purposes of this
Digest, this is either a statute or regulation
that prohibits the sale of alcoholic beverages
below the price per quantity normatly
charged for such beverages.

Vehicular Homicide: "Vehicular homicide”
is the untawful and unintentional death
caused by a person while violating laws
related to motor vehicle operation.

lilegal Per Se Law: A State law that makes
it a criminal offense to operate a motor
vehicle (1) at or above a specified alcohol



concentration in either the blood, breath, or
urine or (2} with any amount of a drug,
usually a controlled (illegal} substance, in
the body.

Implied Consent Law; This type of law
provides that a person gives implied consent
to submit to a test for either an alcohol or
drug content in his/her body if he/she is
arrested or otherwise detained for a DWI
offense. If the person refuses to submit to
such a test, the law usually provides that
his/her driving privileges will be either
suspended or revoked. The results obtained
from such a test are usually admissible into
evidence at a DWI trial.

Intoxicating Liquor: A number of State
laws provide that it is illegal to operate a
vehicle while under the influence of
"Intoxicating liquor" (instead of under the
influence of alcohol). However, the term
"intoxicating liquor" is not defined in many
of the State motor vehicle codes that provide
for this type of impaired driving offense.
Nevertheless, such term usually refers to all
types alcoholic beverages (i.e., beer, wine
and distilled spirits). See the definitions of
"alcoholic liquor," "intoxicating liquor" and
"liquor" in Black's Law Dictionary, Sixth
Edition, West Publishing Company.

Mandatory Sanctions: A "mandatory
sanction" means either a criminal sanction
(e.g., jail, fine or community service) or an
administrative licensing action (e.g., license
suspension or revecation) must be imposed
by either a court or an administrative
agency. That is, statutory law specifically
requires that such sanction be imposed.

Preliminary Breath Test. A "preliminary
breath test” (PBT) refers to a breath test
given by a law enforcement officerto a
suspected impaired driver prior to an arrest
for an impaired driving offense. The results
of this test are used along with other
evidence by the officer to determine if there
is "probable cause” to arrest the driver for

ii

such an offense. Usually, the results of a
PBT cannot be admitted into evidence.

Pre-Sentence Investigation Law: As used in
this publication, this term means a law that

provides that a persont who has been
convicted of an impaired driving offense
undergo an evaluation to determine if he/she
has either an alcohol or drug abuse problem.

Presumption: The term "presumption"
under "Basis for a DWI Charge" refers to a
specific alcohol concentration in a driver's
blood, breath, or urine at or above which it
may be presumed that he/she was driving in
violation of the "Standard DWI Offense”.

Comments and Historical Notes: Comments
and historical notes have been included to
alert the reader to either situations or past
events that may be of significance.

Off-Highway Vehicles: Not reported in this
digest are State laws that prohibit the
operation of non-highway vehicles (e.g.,
snowmobiles, an all-terrain vehicles (ATVs)
or other off-road vehicles (ORVs) either
while under the influence of alcohol or
drugs or at or above a specific blood
alcohol concentration.

Sanctions: Unless otherwise stated, the
sanctions are the same for all alcohol and
drugged driving offenses (e.g., driving while
under the influence of either alcohol or
drugs, illegal per se, et al.).

The sanctions listed in the digest for
criminal offenses are those that would
normally apply to adult offenders.

However, it should be noted that for juvenile
offenders (persons under 18 years old), the
Jlaw may limit a court's ability to assign such
punishment. Such offenders also may be
subject to other sanctions for a violation of
criminal laws that may not be listed in

this digest.

Nevertheless, this digest does report the
sanctions (criminal or administrative) related



' u_:amonv mdnqduals w1th the same. BAC level

Inabxhty to complete the One Leg Stand test occurs. when the suspect

_ © puts the. foot down tl_nree or more hmes dunng the 30 second penod
'.,..O-. cannotdothetest e SIS

- " The ongmal reseaxch shows thaf;, When the suspect produces two or more olues oris.
. unable to complete the test, it is likely that the BAC is abave 0.10. Tlns cntenon T

‘- has been shown to be accurate 65 percent of the tlme

PRELMNARY BREATH TESTING ‘: ?."3

The basm purpose of preh.mmary breath testmg (PBT) is to demonstrate the assom- - | o

ation of alechol with the observable evidence of the suspect's impairment, The’
suspect's impairment is established through sensory evidence: what the ofﬁcer
-gees, hears and.smells. The PBT provides the evidence that alcoho! is the chemica} -
. basis of that mlpalrment by yielding an on-the-spot indication of the suspect's blood
alcohol concentration (BAC). The PBT prov1des direct indication of the BAC level
It does. not indicate the level of the suspect's imp aarment Impalrment vanes w1dely

- -"_:Prehmma;ry breath testmg, hke PSYChOPhY sical tesmg, isa stagem the Pre su:rest , L

' screening of a DWI suspect.. Usually the suspect is not yet under argest when.~ -
"~ requested to sibmit to the prehmmary breath test:*The DWI incident remainis at™ "

R “thé mvasmganve stage; the accusatory stage has not yet begun. The PBT result i 15

:‘_J _only.one of many factors the officer conmders in determnmg whether the suspect
> should be anested for DWL - It should never be the sole bas:.s for a DWI arrest.’ The

._: 1PBT result isan anortant factor because it prov1des direct indication of aledhol .
“-impairment. All other evidente, from initial observation of the velnole n Dperatlon

- through formal psychophysmal teshng, md1cates alcohol mealrment

:ADVANTAGES OF PBT
A PBT offers severa.l lmportant advantages for DWI detect‘.lon It may*

o corroborate other evidence by demonstratmg that the suspmlon of alcohol
impairment is consistent with the ofﬁcer s observatmns of the suspect’
mental and phys:ca] impairment. - : - -

"0 confirm the officer's own Judgment and help ga.m conﬁdence in evaluatmg
*" alcohol J.mpaerent accurately, based on observations and psychophysical -
tests. (Many officers experienced in DWI enforcement find that they.rely

~less and less on the PBT as theu- conﬁdence in thexr own powers of detection -

: mcreases )
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o chscloee the pQSSIbﬂlt} of mechcal comphcatlons or mpa:rment due to drugs

other than alcohol. (The PBT can coofirm or deny that alcohol is the cause . -

‘of the observed impairment. For example, observed psychophysical
_.impairment coupled with 2 PBT result showing a very low. BAC indicates an
... immediate need to investigate the possibility that the suspect has mgested
'_-a drug other thsm alcohol or suﬂ'ers fmm a medlcal problem ) L

o local prosecutor for clanﬂcatmn 1f nec.essary) S

- LIMITATIONS OF PBT

l Prehmmary breath testmg may have both endentla:ry hm1tat10ns a.nd accuracy
. limitations." Eﬂdentlary limitations vary with specific laws. In some states PBT .
results are admissible as evidence; in other states they are not.admissible. Where.-

the results are admissible, there may be differences in the weight ot value they are
. - . given. Consult your state PBT law your supervmor or you.r local pmsecutor as
L neCEssaxy, for clanﬁcatlon. : - L e E L L

o PBT mstruments have a.ccuracy Imutainons Although a]l PBT mstruments LR

" help to estabhsh pmbable cause for a DWI an-esf:. (The role of the PBT in L
"_estabhshmg probable cause may be affected by the evidentiary value of PBT’ o
results in your state. Consult your specific PBT law, your supemsor or the

Pt

.currently used by law enforcernent are, reasonably accurate, they are subject to the v_;.; RSN

possibility of errox, ‘especially if they are not used properly.. There ate factors that

. can’affect the accuracy of preliminary breath testing devices.. Soroe of these factors LT F
j-‘tend to produce “hlgh" test results others tend. I',o produce "low results o

- '-".There are two common factors that tend to produce hlgh results on 2 PBT

o s1dual mouth alcohol. After a person takes a dnnk, some of the alcohol

will rémain in the mouth tissues. If the person exhales soon after drinlding,

"the breath sample-will pick.up seme of this left-over mouth alcohol. In this.

case, the breath sample will contain an add_monal amoutit of alcchol and the Lo

test result will be higher than the true BAC

.‘It takes approxnnately 15 mmutes for l'.he resx.dual aloohol to evaporate from

: the mouth.

The on_'ty sure- way to ehmmate t‘.IllS factor is to make sure the suspect does .

- not take any aleohol for at least 15 to 20 minutes before conducting a breath’ _ -

‘test. Remember, too, that most mouthwashes, breath sprays, cough syrups,
‘ete., contain alcohol and will produce residual mouth alcohol. Therefore, it

is.always best not to permit the suspect to put anﬁhmg in their meuth for . .

at least 15 to 20 m:nutes prior to testing.
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Breath Contammants ‘Some types of prehmmary b:reath tests Imght react

. 'to certain substances other than alcohol.. For example, substances such as- -

. ether, chloroform, acetone, acetaldehyde and cigarette smoke concaivably .~
-could produce a positive reaction on certain devices. If so, the test would be. " ..

contaminated and its result would be higher than the true BAC. Normal
characteristics of breath samples, such as hahtos:Ls food odors, etc do not

affect accuracy.

There are two common factors that tend to produce low PBT results

oob_rﬁxg of the breath samgle Jf the captured breath sample is allowed to
cool before it is analyzed, some of the alcohol vapor in the breath may turn

. to lignid and precipitate out of the sample. If that happens, the subsequent' ' -
: analym of the breath sample wﬂl produce a low BAC. result : A

flfhe compgs;tmn of the breath §ag_3,p Breath comp051t10n tieans the mix-~

ture-of the tidal breath and alveolar breath ‘Tidal breath is breath from the - -,

: upper part of the lungs and the mouth. Alveolar breath is deep lung breath. " ..
" Breath testing should be conducted on a sample of alveolar breath, obtained - - -

- by having the subject blow into the PBT mstrument untﬂ all airis expeﬂed L
__,_':Erom the lungs ST A . AV

THE ARREST DE CISION

Your arrest/no arrest demsmn is the cuhmnab.on of t.he DWI detectzon process ‘
“Your decision is based on all the ewdence you have aocumulated durmg each
detechon phase : - -

" PHASE ONE: : -
¢ ' initial observatl.on of veh1cle in motu::n, o . ;
°, observatmnofthestop L e e
. 'g face-to-face observation and mtemew
o observatmn of the exlt
PHASE THREE: ;
0 ‘SFSTs:
K3 prehmmary breath tests

Your decision mvolves a careful reviéw of each of the observatmns you. bave made.
Conduct a "mental summary” of the evidence collected during vehicle in motion,

. personal contact and pre-arrest screening. .If all of the evidence, taken together,

establishes probable cause to believe that DWI has been ccm:u:mtl:ed1 you should
a.n:est the suspect for DWL. : : :
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OHIO DEPARTMENT OF HEALTH

Ted Strickland / Governor Alvin D, Jacksen, M.D. / D_irector of Health
Bureau of Alcohoel and Drug Testing {614) 644-4609
Post Office Box 1430 (614) 728-9179 FAX
Reynoldsburg, Ohio 43068-6430 BADT @odh.ohio.gov
Dean M. Ward, Bureau Chief (614) 644-4609 Breath Testing Inspectors
Bev Adams, Management Analyst {614) 644-4609 John Corrigan  Frank Nedveski
Ray Scharf, Breath Testing Supervisor  {614) 644-4678 Robert Norbeck  Michael Quinn
John Kucmanic, Forensic Toxicologist {330) 643-1439 Craig Yanni

My pbiehis

August 25, 2008

Mr. Doug Scoles

Executive Director

MADD Ohio

5900 Roche Drive, Suite 250
Columbus, Ohio 43229

Re: 3™ District Court of Appeals decision on Pre Breath Testers (PBT’s)
Mr. Scoles;

Prior to 1990 PBT’s were not listed in Administrative Code. Effective 05/05/1990, the Alco-
Sensor “two digit display” model and the Alco-Sensor “pass, wamn, fail light” model were added
to Administrative Code §3701-53-02 (D) as “non-evidential” (i.e. probable cause) preliminary
breath testing instruments. Both PBT’s remained in Administrative Code unti] the effective rule
date of 07/07/1997, when PBT’s were removed. The removal of PBT’s from Administrative
Code in 1997 did not imply that the Department of Health did not recognize or sanction the use
of a PBT for probable cause determination, but that PBT’s were not under the “evidential”
regulative authority of the Director.

Under Revised Code §3701.143: “For purposes of section 4511.19 of the Revised Code, the
director of health shall determine, or cause to be determined, techniques or methods for
chemically analyzing a person's blood, urine, breath, or other bodily substance in order to
ascertain the amount of alcohol, a drug of abuse, or alcohol and a drug of abuse in the person's
blood, urine, breath, or other bodily substance. The director shall approve satisfactory
technigques or methods, ascertain the qualifications of individuals to conduct such analyses, and
issue permits to qualified persons authorizing them to perform such analyses. Such permits shall
be subject to termination or revocation at the discretion of the director.”

As permits are not issued by the Director of Health for “non-evidential” purposes under
Administrative Code §3701-53-09, PBT’s were determined not to be under the regulative
authority of the Director of Health, and removed from Administrative Code §3701.53.

w%%/

ean M. Ward, Chief
Bureau of Alcohol and Drug Testing
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