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STATEMENT OF FACTS

On March 28, 2008, the Seventh District Court of Appeals published an opinion holding

that portable breath tests are not to be considered as a factor in establishing probable cause to

arrest for operating a vehicle while intoxicated (OVI). The Seventh District cited Tebo, New

Test for DUI Defense: Advances in Technology and Stricter Laws Create Challen eg s for

Lawyers, for support of its decision. State v. Derov, Mahoning App. No. 07MA71, 2008-Ohio-

1672, Pars. 11 and 12.

On July 9, 2008, this Court determined a conflict exists with State v. Gunther, Pickaway

App. No. 04CA25, 2005-Ohio-3492 and certified the question:

Whether the results of a portable breath test are admissible to establish
probable cause to arrest a suspect for a drunk driving offense.

State v. Derov, 118 Ohio St. 3d 1503, 889 N.E. 2d 1023 (table), 2008-Ohio-3369.
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STATEMENT OF AMICUS CURIAE INTEREST

Mothers Against Drunk Driving (MADD) is a 501(c)(3) non-profit grassroots

organization with more than 600 affiliates and two million members nationwide. MADD is the

nation's leader in the fight against drunk driving. Through the work of dedicated volunteers and

supporters, drunk driving fatalities have declined by 4% since MADD's inception in 1980. More

than 2300 anti-drunk driving laws have been passed, public awareness has risen and thousands of

impaired driving victims have received assistance. The mission of MADD is to stop drunk

driving, support the victims of this violent crime, and prevent underage drinking. Although

substantial progress has been made in the war on impaired driving, it continues to be the nation's

most frequently committed violent crime and three out of every ten Americans will be involved

in an alcohol-related crash sometime in their lives.

In 2007, 12,998 people were killed in vehicular crashes caused by offenders driving

under the influence of alcohol (according to the National Highway Traffic Safety

Administration). Of those 12,998 fatalities, 391 Ohioans were killed in 2007 according to

NHTSA. NHTSA estimates that 500,000 people have been injured in alcohol-related

crashes in Ohio.

MADD is one of the largest grassroots organization in the United States conducting

public policy efforts to address the problem of impaired driving. It supports legislative

initiatives on both the state and federal level. Although great strides have been made toward

eliminating impaired driving, much work still remains. One of the primary tools used in fighting

impaired driving is the officer's ability to make arrests based on probable cause. Portable breath

tests are instrumental in making this decision. If the decision made by the Court is not reversed,

it will become substantially more difficult for law enforcement officers to ascertain probable

cause in a large proportion of OVI cases in the State of Ohio.
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In the last twenty (20) years MADD national office has purchased and distributed

thousands of portable, mobile, preliminary breath testing instruments to law enforcement

agencies throughout the United States and Ohio. In Ohio from 1996 to the present, one

manufacturer alone (Intoximeters) has distributed 1,629 PBTs (Appendix 1).
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PROPOSITION OF LAW:

TIIE RESULTS OF A PORTABLE BREATH TEST FROM AN INSTRUMENT ON THE
CONFORMING PRODUCTS LISTS OF EVIDENTIAL BREATH MEASUREMENT
DEVICES APPROVED BY THE NATIONAL HIGHWAY SAFETY TRAFFIC
ADMINISTRATION ARE ADMISSIBLE TO ASSIST IN ESTABLISHING PROBABLE
CAUSE TO ARREST FOR AN IMPAIRED DRIVING OFFENSE
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LAW AND ARGUMENT

In a vast majority of the states, PBTs are acceptable as an additional tool to establish

probable cause. "While there may be questions as to the admissibility of either [sic PBT or

HGN] of these tests as substantive evidence of guilt on the DUI charge, both are admissible to

determine whether probable cause existed. See United States v. Iron Cloud, 171 F.3d 587 (8"'

Cir. 1999)." United States v. Bourgeois, U.S. Dist. Ct., S.D., Mississippi (2007), 2007 WL 2219

335 (Appendix 2).

Some states have even created a separate penalty, criminal or otherwise, for refusing to

submit to a PBT, including:

Kansas Code Section 21-3105 (2) and 21-4503 (4), a fine of not more than $500.
(p. 189)

Minnesota Code Section 169 A-51 will subject a person to the provisions of the
Implied consent law. (p. 273)

Nebraska Code Section 60-6, 197(3) and 60-6, 211.02(2). Any driver must
submit to a PBT if the officer has reasonable grounds to believe that such
person has alcohol in his or her body, has committed a moving traffic
violation, or has been involved in a traffic accident. Section 28-106 a
Class V Misdemeanor. (p. 317)

Michigan Code Section 257.625 m. A misdemeanor for a person to refuse to
submit to a PBT while operating a CMV; not more than 93 days in jail
and/or a fine or not more than $100.00. (p. 263)

Digest of Imnaired Driving and Selected Beverage Control Laws, U.S. Dept. of Transportation,
NHTSA, 24` Ed. (2007) (Appendix 3)

The National Highway Traffic Safety Administration (NHTSA) is the agency to which

courts defer when determining the admissibility of field tests. State v. Homan (2000), 89 Ohio

St.3d 421. In 1973, the United States Department of Transportation and the NHTSA, with

advice from the National Safety Council, developed a protocol and notice procedure for

scientifically testing and evaluating all Evidential Breath Testing devices (EBTs) including non-

mobile units (i.e., BAC data masters, BAC verifiers, intoxilyzers) and mobile units "designed to
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be transported to non fixed operational sites in the field." (i.e., PBTs, Alco-Sensors III and IV).

Highway Safety Programs; Standard for Devices to Measure Breath Alcohol, 38 Fed. Reg., No.

212, 30459 (November 5, 1973). (See Appendix 4). These standards were updated in 1984 and

again in 1993. Highway Safety Programs; Standard for Devices to Measure Breath Alcohol, 49

Fed. Reg., No. 242, 48854 (December 14, 1984) (See Appendix 5) and Highway Safety

Programs; Model Specifications for Devices to Measure Breath Alcohol, 58 Fed. Reg., No. 179,

48705-48710 (September 17, 1993) (See Appendix 6). These standards comply with the

National Bureau of Standards among other scientific criteria (Appendix 5, p. 48855).

Only after the same vigorous laboratory standards were applied to both mobile and non-

mobile, PBT and stationary EBTs, was there approval by NHTSA and entry into a list of

approved devices. These devices also may be removed from the approved list for failure "to

perform according to NHTSA standards." (Appendix 4, p. 30460). The standards were

established and adjusted after national public notice and institutional and public comment and

response. (Appendix 5, p.48855)

The National Highway Traffic Safety Administration then published in the Federal

Re ister a "Conforming Products Lists of Evidential Breath Measurement Devices." Many

PBTs, including Alco-Sensors III, IV, used by the Ohio State Highway Patrol, have been

specified on that list since 2000. 65 Fed. Reg., No. 141, 45419 at 45421 (July 21, 2000)

(Appendix 7); 69 Fed. Reg., No. 134, 42237 (July 14, 2004) (Appendix 8); and most recently

72 Fed. Reg., No. 241, 71480 at 71482 (Dec. 17, 2007) (Appendix 9). Furthermore, in the U.S.

Department of Transportation publication, Digest of Impaired Driving and Selected Beverage

Control Laws, the PBT is defined as an instrument acceptable for probable cause determinations.

(p. ii) (Appendix 10).

NHTSA has further explained the accepted uses and purposes of PBTs:
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Preliminary Breath Testing

The basic purpose of preliminary breath testing (PBT) is to demonstrate the
association of alcohol with the observable evidence of the suspect's
impairment....The PBT provides the evidence that alcohol is the chemical
basis of that impairment by yielding an on-the-spot indication of the
suspect's blood alcohol concentration (BAC). The PBT provides direct
indication of the BAC level. It does not indicate the level of the suspect's
impairment........

Preliminary breath testing, like psychophysical testing, is a stage in the pre-
arrest screening of a DWI suspect.....The PBT result is only one of many
factors the officer considers in determining whether the suspect should be
arrested for DWI. It should never be the sole basis for a DWI arrest. The
PBT result is an important factor because it provides direct indication of
alcohol impairment....

Advantages of PBT
A PBT offers several important advantages for DWI detection. It may:

o corroborate other evidence by demonstrating that the suspicion of alcohol
impairment is consistent with the officer's observations of the suspect's
mental and physical impairment.
o confirm the officer's own judgment and help gain confidence in
evaluating alcohol impairment accurately, based on observations and
psychophysical tests.......
o disclose the possibility of medical complications or impairment due to
drugs other than alcohol. (The PBT can confirm or deny that alcohol is the
cause of the observed impairment. For example, observed psychophysical
impairment coupled with a PBT result showing a very low BAC indicates an
immediate need to investigate the possibility that the suspect has ingested a
drug other than alcohol or suffers from a medical problem.)
o help to establish probable cause for a DWI arrest...
(emphasis added)

National Highway Traffic Safety Adm., U.S. Dept of Transp., I-IS 178 R 9/04, DWI Detections

and Standardized Field Sobriety Testing Student Manual (2004), at VII 7, 8 (Appendix 11).

Of course there are advantages and limitations to PBTs as there are other explanations

besides impairment for glassy eyes, slurred speech, bloodshot eyes, poor balance, odor, etc.

However, PBTs are "reasonably accurate." Id, at VII 8.
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Of recent concern to the Ohio State Legislature is the increase in incidence of impaired

driving due to "other drugs" besides ethanol (alcohol). The enactment of Ohio Rev. Code §

4511.19 A(1)(j) (i) thru (x) prohibited certain levels of "other drugs" (cocaine, marijuana, etc.) in

urine or blood. Disallowing the use of PBT results for probable cause determination would

hinder law enforcement from narrowing the scope of investigation into the use of these "other

drugs." Id, at VII 8.

It is apparent that the United States Department of Transportation and/or NHTSA, after

extensive study and review, has sanctioned the use of PBTs for assistance in probable cause

determination and confirmation of the consumption of alcohol. Stich verification is necessary as

some drivers stopped for OVI deny pLny intake of alcohol. In Homan, supra, the Ohio Supreme

Court recognized NHTSA (U.S. Dept. of Transportation) as a proven authority on methods to

detect the level of impairment in an individual. Reliance on NHTSA's publications was

indicated, at pp. 424 and 425 and in the dissent at p. 430. Any analysis of the question of use of

PBTs for probable cause should include the same due deference, as in Homan, to NHTSA's

findings and recommendations.

This Court held in State v. Edwards (2005), 107 Ohio St.3d 169, 174 "... [J]udicial

officials at suppression hearings may rely on hearsay and other evidence, even though that

evidence would not be admissible at trial." (emphasis added) Extraneous material, "non-

evidential" material, like hearsay is often used to establish probable cause.

In 2001, the Ohio Department of Health (ODH) eliminated the category of "non-

evidential" instruments from its approved list. Its Alcohol Testing Chief explained in response

to the Third District Court of Appeals' misinterpretation that this elimination had nothing to do

with the Department's belief whether the PBT was reliable for probable cause/non-evidential

8



(suppression) issues, but rather that the ODH had no regulatory authority for such category:

"non-evidential (i.e., probable cause)." (Appendix 12).

Any analysis of the question before this Court must begin with an appraisal of probable

cause. "Probable cause does not require the officer to correctly predict that conviction will

result." Bowling Green v. Godwin (2006), 110 Ohio St. 3d 58, 62. The emphasis should be on

what, an "objectively reasonable" police officer would believe.....[Emphasis added] Id, at 62. It

shotild follow that when a laboratory tested and NI-ISTA approved PBT indicates a positive

alcohol test result, tantamount to an admission of consumption of alcohol, an objectively

reasonable trained and experienced police officer could consider this in his totality of

circumstances.

Since 1985, Ohio courts have considered admission of consumption, albeit likely

understatements, in their criteria for finding a totality of circumstances for probable cause to

arrest. See State v. Homan (2000), 89 Ohio St. 3d 421, 427; State v. Boczar, Ashtabula County

App. NO. 2004-A-0063, 2005-Ohio-6910, at par. 52; State v. Maston, Mahoning County App.

No. 02CA101, 2003-Ohio-3075, at par. 7; State v. Maloney, Geauga County App. No. 2007-G-

2788, 2008-Ohio-1492, at par. 37. (This most recent 11`h District case also accepts the results of

the PBT (.134) for probable cause, at par. 58 and conflicts with the 7"' District's statement in

Derov that the 11'h District does not admit PBTs for probable cause, Derov, supra, at par. 10;

State v. Thompson, Union County No. 14-04-34, 14-04-35, 2005-OHIO-2053, at par. 19; State

v. Menkine, Washington Cty. App, No.02CA66, 2003-OHIO-3515, at par. 16; Village of Gates

Mills v. Wazbinski, Cuyahoga County App. No. 81863, 2003-OHIO-5919, at par. 23; State v.

Sandlin, Warren County App. No. CA 2000-01-010, Oct. 23, 2000, at p. 3 of 4; Dutkiewicz v.

State of Ohio, Lucas County C.A. No. L-85-071, July 19, 1985, at p. 2 of 2. All the Appellate
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Districts 7`h, 3rd, 8', 11`h and 12s' cited in Derov for not allowing PBT testimony for probable

cause are contained in this list.

The ultimate question may be best posed as:

Is the admission of consumption of alcohol, including the amount consumed
by a driver being investigated for driving under the influence of alcohol, more
"reasonably trustworthy" to a "reasonably trained and experienced law
officer", than a PBT which has undergone standardized testing by the U.S.
Department of Transportation/NHTSA? Is this admission of alcohol from a
more "reasonably trustworthy source" than the PBT which shows a positive
reading of alcohol?

See comparable language, City of Mason v. Murphy (Warren 1997) 123 Ohio
App 3d 592, 598.

If this Court answers in the negative to both questions, then the conclusion must be that

PBT results should be considered as a source for confirming or establishing alcohol consumption

and a portion of the totality of circumstances test like odor, glassy eyes, slurred speech, slow

movements, etc, no more...... but certainly no less.
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CONCLUSION

No one can seriously dispute the magnitude of the drunken driving problem
or the states' interest in eradicating it. Media reports of alcohol-related death
and mutilation on the Nation's roads are legion. The anecdotal is confirmed
by the statistical. The United States Government reports that "drunk drivers
cause an annual death toll of nearly 13,000 and cost society at least $114
billion dollars annually. Ohio is hardly immune from the drunk driving
problem; Ohio police reports indicate Ohioans share the road with 140,000
drunk drivers." For decades, this Court has "repeatedly lamented the tragedy."
South Dakota v. Neville, 459 U.S. 553, 558, 103 S.Ct. 916, 920, 74 L.Ed.2d
748 (1983); see Breithaupt v. Adram, 352 U.S. 432, 439, 77 S.Ct. 408, 412 1
L.Ed.2d 448 (1957) ("The increasing slaughter on our highways.... now
reaches the astounding figures only heard of on the battlefield").

Michigan v. Sitz (1990), 496 U.S. 444, 451.

This "battlefield" spreads throughout our nation, including all of Ohio. In the vast

majority of states, reasonably prudent, trained, and experienced law enforcement personnel are

equipped with a "reasonably trustworthy source" to be included in the totality of circumstances

for probable cause...PBTs. There is no sufficient reason to deny the citizens of Ohio the same

protection that other states have in ridding their highways of drivers under the influence of

alcohol.

MADD supports the continued use of PBTs for consideration in finding probable cause to

arrest for OVI in Ohio. Elimination of their use will result in extreme hardship in the

prosecution of impaired drivers.

MADD respectfully requests that this Court hold that the result of NHTSA approved

PBTs be admitted at "non-evidential" suppression hearings as a component for totality of

circumstances in determining probable cause to arrest for operating a motor vehicle while under

the influence of alcohol.
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Respectfully submitted,

^ r4y-1-- Lv'xft"
Timothy L. Van Eman (0002015)
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Intoximeters
World Leader in Breath Alcohol Testing for Over Fifty Years
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MADD Ohio State Office
5900 Roche Drive, Suite 250
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RE: Intoximeters PBT's Sold in the State of Ohio

Dear Sirs:

During the period of 1996 through 2008, Intoximeters has sold approximately 1,629 Alco-
Sensors, Alco-Sensor TII's, and Alco-Sensor FST's in the State of Ohio with an average price of
$435.00.

Sincerely,

^--^ ^ ^•+=w^^^

M. R. Forrester
Chairman

cc: Martin Aubry, Perrysburg Prosecutor's Office

State ofMissouri
County of St. Louis

Subscribed and sworn to before me by M. R. Forrester on this 18'" day ofAugust 2008.

CATHERINE T. ORZEL
Notery Pu61ic-Notary Seal

Stato ol A^samrci
St. Charles County

My Commission Exprces June 4, 2009
Commission M o5529074
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U.S. v. Bourgeois
S.D.Miss.,2007.
Only the Westlaw citation is currently available.

United States District Court,S.D. Missis-
sippi,Jackson Division.

UNITED STATES of America
V.

Joann BOURGEOIS.
Criminal Action No. 3:06CR51TSL-JCS.

July 30, 2007.

George L. Lucas, Federal Public Defender, Jackson,
MS, for Joann Bourgeois.
Dunn Lampton, U.S. Attorney's Office, Jackson,
MS, for United States of America.

MEMORANDUM OPINIONAND ORDER

TOM S. LEE, United States District Judge.
*1 This cause is before the court on the appeal of
Joann Bourgeois of her March 27, 2006 conviction
pursuant to 36 C.F.R. § 4.23 (DUI refusal). The
government opposes the appeal, and the court, hav-
ing considered the parties' memoranda and the re-
cord in this case, concludes that the appeal is not
well taken and thus, that defendant's conviction is
due to be affirmed.

On November 12, 2005, around 9:58 p.m., Bour-
geois, who had admittedly consumed four to five
alcoholic beverages at a wedding earlier in the
evening, was stopped at a checkpoint established by
Natchez Trace Parkway Park Rangers at the inter-
section of the Natchez Trace Parkway and a local
road.

At trial, Ranger Rachel Strain testified that as she
approached Bourgeois' vehicle, she smelled "a very
strong odor of an alcoholic beverage" and observed
that Bourgeois had bloodshot eyes, slurred speech
and was behaving nervously. Additionally, the oth-
er Ranger on the scene recovered an open bottle of

Page 1

beer from the vehicle's console. Strain administered
the Horizontal Gaze Nystagmus field sobriety test
FN I and concluded that Bourgeois was deficient in
each of the six areas. Strain administered a°walk
and tutn" test and the "stand on one leg" test, and
again concluded that Bourgeois did not perform sat-
isfactorily."`2Finally, Strain requested that Bour-
geois take a portable breath test. Bourgeois com-
plied, and after a brief wait for the results, Strain
announced to Bourgeois that she was . 02 over the
legal limit. Strain arrested Bourgeois on suspicion
of driving under the influence and transported her
to a local police deparunent to administer the Intox-
ilyzer 8000 test. At the station, Bourgeois refused
the test and Strain issued citations for driving under
the influence (36 C.F.R. § 4.23), breath test refusal
(36 C.F.R. § 4.23)r`'3, and open container viola-
tion (36 C.F.R. § 2.35).

FN 1. An HGN test is conducted by asking
the driver to cover one eye and focus the
other on an object, usually a pen-held by
the officer at the driver's eye level. As the
officer moves the object gradually out; of
the driver's field of vision, she watches the
driver's eyeball to detect involuntary
jerking. The officer then observes: (1) the
inability of each eye to track movement
smoothly; (2) pronounced nystagmus at
maximum deviation; and (3) onset: of the
nystagmus at an angle less than 45 degrees
in relation to the center point.

Yoiotg v. Citv of Brookhaven, 693 So.2d
1355, 1359 (Miss.1997) (internal cita-
tions omitted).

FN2. Regarding this test, Strain testified:

Ms. Bourgeois could not stand as direc-
ted and with one foot in front of the oth-
er. She had to stand with both feet to-
gether. During the test, she did not walk
heel to toe in any of her steps, and also

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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when she turned around she stopped to
steady herself. During the one leg stand,
she swayed before the test began, and
that was the conclusion of that test.

Although Strain claimed at trial that
Bourgeois had not performed satisfactor-
ily on the HGN or either of these other
tests, the video tape of the stop reflects
that after Bourgeois had completed these
three field tests, Strain assured her that if
she passed the portable breath test, the
final field test, she would be free to go.
Either Strain had concluded at the time
that the result of the first three tests was
satisfactory, or at least equivocal, which
is not what Strain claimed at trial, or she
intended to mislead Bourgeois.

FN3.Part 4 of Title 36 of the Code of Fed-
eral Regulations deals with traffic and
vehicle safety within the National Park
System. Section 4.1 states:

The applicability of the regulations in
this part is described in § 1.2 of this
chapter. The regulations in this part also
apply, regardless of land ownership, on
all roadways and parking areas within a
park area that are open to public traffic
and that are under the legislative juris-
diction of the United States.

Section 1.2(a) of Title 36 of the Code of
Federal Regulations provides, in part:

a) The regulations contained in this
chapter apply to all persons entering, us-
ing, visiting, or otherwise within:

(1) The boundaries of federally owned
lands and waters administered by the
National Park Service; [and]

(2) The boundaries of lands and waters
administered by the National Park Ser-
vice for public-use purposes pursuant to

the terms of a written instrument.

Section 4.23 provides, in part:

Page 2

a) Operating or being in actual physical
control of a motor vehicle is prohibited
while:

(1) Under the influence of alcohol, or a
drug, or drugs, or any combination there-
of, to a degree that renders the operator
incapable of safe operation; or

(2) The alcohol concentration in the op-
erator's blood or breath is 0.08 grams or
more of alcohol per 100 milliliters of
blood or 0.08 grams or more of alcohol
per 210 liters of breath. Provided
however, that if State law that applies to
operating a motor vehicle while under
the influence of alcohol establishes more
restrictive limits of alcohol concentra-
tion in the operator's blood or breath,
those limits supersede the limits spe-
cified in this paragraph....

(c) (1) At the request or direction of an
authorized person who has probable
cause to believe that an operator of a
motor vehicle within a park area has vi-
olated a provision of paragraph (a) of
this section, the operator shall submit to
one or more tests of the blood, breath,
saliva or urine for the purpose of determ-
ining blood alcohol and drug content.

At trial, the magistrate judge heard testimony from
Strain regarding the administration of the HGN test
and viewed the video tape of Strain's stop of Bour-
geois and found Bourgeois not guilty of driving un-
der the influence, stating he could not "conclude
from the tape that she was impaired. She did better
than anybody I've ever seen on that particular test
of DUI."However, he found her guilty of DUI re-
fusal and imposed a fine of $1300 and placed her
on probation. He further informed Bourgeois that
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"[t]he State of Mississippi will suspend your li-
cense for their purposes for the requisite amount of
time, and after you've paid the fine and done that,
you will be on non-reporting probation."

On appeal, Bourgeois argues that because Ranger
Strain did not have a reasonable suspicion to de-
mand an Intoxilyzer test, the magistrate judge erred
by admitting the fact of her refusal into evidence
and by finding her guilty of DUI refusal. She addi-
tionally argues that the magistrate judge sentenced
her under the wrong statute. Specifically, she ar-
gues that "[t]he magistrate judge sentenced Bour-
geois under the Assimilated Crimes Act, 18 U.S.C.
§ 13, where 18 U.S.C. § 3118, enacted by Congress
in 1988, specifies the punishment for refusal as loss
of driving privileges on federal reservations."For its
part, the government contends the magistrate judge
correctly found that there was sufficient probable
cause to warrant administration of the Intoxilyzer
test, which Bourgeois refused. It further maintains
that Bourgeois was properly charged and sentenced
under § 4.23. The court agrees with the government
on both points.

*2 The court first addresses whether the magistrate
judge should have suppressed the evidence of the
DUI refusal. In reviewing the denial of a motion to
suppress, this court employs a two-tiered standard,
examining the factual findings of the trial court for
clear error, and its ultimate conclusion as to the
constitutionality of the law enforcement actions de
novo. United States v. Washington, 340 F.3d 222.
226 (5th Cir.2003). Having reviewed the record in
this case, the court concludes that there is no error.

Defendant phrases her argument on this point in
terms of whether Strain had a "reasonable suspi-
cion" to require her to take the Intoxylizer test. Un-
der the law, however, while Strain was required to
have reasonable suspicion before initiating the field
sobriety tests, see Rogala v. District of Columbia,
161 F.3d 44, 52 (D.C.Cir.1998) (holding that only
reasonable suspicion is required to conduct a field
sobriety test because it is such a minimal intrusion
on the driver), under 4.23(c), Strain was actually re-
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quired to have probable cause to believe that a vi-
olation of 4 .23(a) had occurred in order to require
a blood, urine, salvia or breath test. See 4.23(c)("At
the request of an authorized person who has prob-
able cause to believe that an operator of a motor
vehicle within the park has violated a provision of
paragraph (a), the operator shall submit to one or
more tests ... to determine blood alcohol and drug
content). For the reasons that follow, the court con-
cludes that she had both.

Bourgeois' admission that she had been drinking
earlier in the day, together with Strain's observa-
tions that Bourgeois strongly smelled of alcohol,
had bloodshot eyes and had an open container of
beer within arm's reach, could have given rise to
reasonable suspicion that she was driving while im-
paired. As Bourgeois correctly points out, the pur-
pose of the field tests is to confirm or dispel the of-
ficer's suspicion that an individual is driving while
impaired by alcohol. See Un.ited States v. Frantz,
177 F.Supp.2d 760, 764 (S.D.Ohio 2001) ("The
purpose of the field sobriety tests is to confirm or
disconfum an initial suspicion of DUI."). Here,
there are no results of such tests. According to
Bourgeois, because the magistrate judge found that
she passed all the physical field sobriety tests,
Strain's reasonable suspicion was negated and thus,
there certainly could not have been probable cause
to require her to take the Intoxylizer test. Bour-
geois' argument on this point overlooks the fact that
Strain testified that Bourgeois failed not only the
HGN test but also registered above the legal limit
on the portable breath test. While there may be
questions as to the admissibility of either of these
tests as substantive evidence of guilt on the DUI
charge, both are admissible to determine whether
probable cause existed. See United States v. Iron-
cloud, 17] F.3d 587 (8th Cir.1999) (collecting
cases, portable breath test reliable as screening test
to develop probable cause), and Deloach v. City of
Starkville, 911 So 2d 1014, 1017 (Miss.App.2005)
(HGN test results may be used to demonstrate prob-
able cause). Accordingly, despite the fact that
Bourgeois flawlessly completed the "walk and
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turn" test and the "stand on one leg" test, the ma-
gistrate judge did not err in concluding that there
was probable cause to require Bourgeois to take the
Intoxilyzer test as requested by Strain.

*3 Bourgeois, apparently under the misapprehen-
sion that she was prosecuted pursuant to the Assim-
ilated Crimes Act, 18 U.S.C. § 13, et seq., next ar-
gues that the government sentenced her under the
wrong statute. Specifically, she urges that she
should have been sentenced under 18 U.S.C. §
3118. This statute provides:

(a) Consent.-Whoever operates a motor vehicle in
the special maritime and territorial jurisdiction of
the United States consents thereby to a chemical
test or tests of such person's blood, breath, or urine,
if arrested for any offense arising from such per-
son's driving while under the influence of a drug or
alcohol in such jurisdiction. The test or tests shall
be administered upon the request of a police officer
having reasonable grounds to believe the person ar-
rested to have been driving a motor vehicle upon
the special maritime and territorial jurisdiction of
the United States while under the influence of drugs
or alcohol in violation of the laws of a State, territ-
ory, possession, or district.

(a) Effect of Refusal.-Whoever, having consented
to a test or tests by reason of subsection (a), refuses
to submit to such a test or tests, after having first
been advised of the consequences of such a refusal,
shall be denied the privilege of operating a motor
vehicle upon the special maritime and territorial
jurisdiction of the United States during the period
of a year commencing on the date of arrest upon
which such test or tests was refused, and such re-
fusal may be admitted into evidence in any case
arising from such person's driving while under the
influence of a drug or alcohol in such jurisdiction.
Any person who operates a motor vehicle in the
special maritime and territorial jurisdiction of the
United States after having been denied such priv-
ilege under this subsection shall be treated for the
purposes of any civil or criminal proceedings
arising out of such operation as operating such

vehicle without a license to do so.
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Initially, the court observes that although Bourgeois
asserts that the magistrate judge sentenced her un-
der the wrong statute, the gist of her argument is
that the government prosecuted her under the
wrong statute. This argument should have been
raised before the trial court and was not. Accord-
ingly, as she has not preserved this error for appeal,
it may be reviewed only for plain error. United
States v. Duncan, 191 F.3d 569, 575 (5th Cir.1999)
("Plain error review applies to claims that were not
raised before the trial court.").

Based on the following, the court concludes that
prosecution under § 4.23 was not improper. The
couR's research of this issue has found that § 31 18
was enacted as an implied consent statute to aid in
the government's prosecution of crimes under the
Assimilated Crimes Act.-^The ACA "provide[s]
a set of criminal laws for federal enclaves by the
use of the penal law of the local state `to fill the
gaps in federal criminal law.' " Utzited States v.
Brown, 608 F.2d 551, 553 (5th Cir.1979) ( internal
citations and quotations omitted). "The government
can resort to state law for prosecution only if no act
of Congress directly makes a defendant's conduct
punishable." Id. Here, the enactment of § 4.23(a)
precludes prosecution under state law via the
ACA.FNSUntted States v. Hall, 979 F'.2d 320, 322
(3rd Cir. 1992) (collecting cases and concluding that
a federal regulation (as contrasted with a statute)
operates as an "enactment of Congress" within the
meaning of the ACA). According, the magistrate
judge did not err by failing to sentence Bourgeois
under § 3118.r"6

FN4. The section was enacted on Novem-
ber 18, 1988 and originally codified at 18
U.S.C. § 3117. The original enactment at
Pub.L. 100-690, Title VI, § 6477(b)(1)
makes clear that the new law is an
"Assimilated Crimes Act" amendment.

FN5. The govemment assertiori that § 31 18
does not apply to prosecutions of crimes
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occuning in national parks because nation-
al parks do not come within the federal
government's special maritime and territ-
orial jurisdiction as set out in 18 U.S.C. § 7
is incorrect. In United States v. Magee, 29
F.3d 625 (5th Cir.1994), the Fifth Circuit
affirmed the defendant's conviction under
18 U.S.C. § 1117 (conspiracy to murder).
The crime occurred on the Natchez Trace-
way Parkway and the indictment recited
that the court's subject matter jurisdiction
was premised on 18 U.S.C. § 7(3).

FN6. Given that prosecutors have the dis-
cretion to "choos[e] among statutes that
impose different penalties, even if they are
violated by the same conduct,"United
States v. Batchelder, 442 U.S. 114, 125, 99
S.Ct. 2198, 2204-05, 60 L.Ed.2d 755
(1979), and that § 4.23 has been deemed an
enactment of Congress, contrary to defend-
ant's assertion otherwise, it does not "go[ ]
without saying" that a federal criminal
statute would necessarily invalidate a fed-
eral criminal regulation which purported to
regulate the same conduct as the statute.

*4 Based on the foregoing, it is ordered that the
conviction of defendant Joanna Bourgeois is af-
firmed.

SO ORDERED.

S.D.Miss.,2007.
U.S. v. Bourgeois
Slip Copy, 2007 WL 2219335 ( S.D.Miss.)

END OF DOCUMENT
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KANSAS

Pre-Sentencing Investigation Law (PSI) (Yes/No):

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):

Yes Alcohol and Drug Evaluation required §§8-1008(c)
and (d), 8-1567

Yes Infraction A fine of not more than $500 X
§§21-3105(2) and 21-4503(4), $90 if a person nl eads
guilt,y or no contest under the uniform fine schedule.
§8-2118(c)

Administrative Licensing Action
(Susp/Rev):

Other:
Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):
Administrative Licensing Action

(Susp/Rev):

Sanctions Following a Conviction for a DWI Offense:
Criminal Sanctions:
Imprisonment:

Mandatory Minimum Tenn:

Fine:
Amount ($ Range):

Mandatory Minimum Fine ( $):'61

None
None

None

First occun•ence- Suspension - 1 year (mand); second
occurrence- Suspension - 2 years; third occurrence-
Suspension - 3 years (mand); fourth occurrence-
Suspension - 10 years; fifth or subsequent occurrence-
Permanent Revocation §§8-1002(a) and 8-1014(a)

First offense (Class B misdemeanor) - 48 consecutive
hours to 6 months; second offense (Class A
misdemeanor) - 90 days to 1 year; third and
subsequent offenses (felony) - 90 days to 1 year
§§8-1567(d), (e), (f) and (g)
First offense - 48 consecutive hours; second offense -
5 consecutive days (or 48 consecutive hours, then work
release or house arrest); third and subsequent offenses -
90 days (or 48 consecutive hours, then work release or
house affest); fourth or subsequent offense - 90 days (or
72 consecutive hours, then work release.)§8-1567(d),
(e), (f) and (g).
Note: I. Under the DWI law, "imprisonment" includes
"any restrained environment under the control of a
court and law enforcement agency". §8-1567(r)(2).
However, incarceration for a felony DWI offense is not
to be served in a facility operated by the State
Secretary of Corrections. §21-4704(i). 11. All offenses
committed by a person during a lifetime are considered
in determining the number of priors. §8-1567(1)(3).

First offense - $500 to $1000; second offense -$1000
to $1500; third and subsequent offenses - $1500 to
$2500; fourth or subsequent offense - $2500.
§8-1567(d), (e) (f) and (g).
First offense - $500; second offense - $1000; third
offense - $1500; fourth or subsequent offense - $2500.

467 An "assessment" of $110 is levied against persons who are either convicted of a DWI offense or who enter a DWI
diversion program. The "assessment" funds are used to support community-based alcohol and drug safety action
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MINNESOTA

Sanctions for Refusal to Submit
to a Chemical Test:

Refusal to Take a Preliminary Breath Test:
Criminal Sanctions (Fine/Jail):
Administrative Licensing Action

(Susp/Rev):
Other:
Refusal to Take Implied Consent
Chemical Test:
Criminal Sanction (Fine/Jail):

Administrative Licensing Action (Susp/Rev):

Other:

See Footnote No. bzb

It is a crime to refuse to submit to a chemical test
under the implied consent law. §169A.20, subd. 2
A refusal to submit to a chemical test is a drunk-
driving offense.
Admin. Revocations. Revocation 1 year
§ 169A.52, subd. 3(a) However, for a first refusal
criminal offense conviction, the licensing revocation
of 90 days applies instead of this action. §169A.54,
subds. 1(2) and 6
First offense - 15 days mandatory - For persons <
18 years old-90 days mandatory; subseauent refusal
(within 10 years) or a refusal where the person has
had a prior drunk-driving or admin. per se violation
(within 10 years) -180 days mandatory For persons
< 18 years old-360 days mandatory §171.30, subds.
2a and 2b
After these mandatory periods, a person is eligible
for limited driving privileges. §171.30
This licensing action is imposed even if a test is
obtained without consent following a refusal.
§169A.52, subd. 3(a)
In any civil or criminal hearing or trial, the results of
a breath test, when performed by a person who has
been fully trained in the use of an infrared or other
approved breath-testing instrument ... are admissible
in evidence without antecedent expert testimony that
an infrared or other approved breath-testing
instrument provides a trustworthy and reliable
measure of the alcohol in the breath.

Sanctions Following a Conviction for a DWI Offense:
Criminal Sanctions: Fourth Degree Drunk Driving Offense - No

Aggravating Factors- Misdemeanor §169A.27
Third Degree Drunk Driving Offense -
One Aggravating Factor-Gross Misdemeanor
§ 169A.26
Second Degree Drunk- Driving Offense

626 A refusal to submit to a PBT will subject a person to the provisions of the implied consent law (§169A.51). x
§I69A.41, subd. 4 Historical Note: Under a previous PBT law, which used similar language, the State Supreme Court
held that a refusal to submit to a PBT would not result in licensing action. Only a refusal to submit to the implied
consent would be grounds for such action. State, Department ofPublic Safety v. Grovum, 209 N.W.2d 788 (Minn. 1973)
Comment: It appears reasonable to assume that this holding would also preclude the imposition
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NEBRASKA

STATE:
General References:

Basis for a DWI Charee:

Standard DWI Offense:

Illegal Per Se Law (BACBrAC):

Presumption (BAC):
Types of Drugs/Drugs and Alcohol:
Other:

Chemical Breath Tests for Alcohol Concentration:
Preliminary Breath Test Law:

NEBRASKA
Revised Statutes of Nebraska and
Nebraska Administrative Code (NAC)

Under the influence of alcoholic liquor*
§60-6,196(l)(a)
2 08nvaodvao §60-6,196(1)(b) and (c)
Persons Under 21 Years Old-BAC1BrAC ;?^.02 but
<.08 Traffic Infraction (Civil Offense) §§60-6,
211.01,60-6, 211.02(3) and 60-672
None
Under the influence of Any Drug §60-6,196(1)(a)

Yes §§60-6,197(3) and 60-6,211.02(2) Any driver
must submit to a preliminary test if the officer has
reasonable grounds to believe that such person
has alcohol in his or her body, has committed a
moving traffic violation, or has been involved in a
traffic accident.

Implied Consent Law:
Arrest Required (Yes/No):
Implied Consent Law Applies to

Drugs (Yes/No):
Refusal to Submit to Chemical Test

Admitted into Evidence:

Refusal to Submit to Chemical Test
After valid arrest is separate crime:

Yes731 §60-6,197(2)

Yes §60-6,197(1)

Yes §60-6,197(11) (Criminal Cases) and State v.
Romell, 204 N.W.2d 573 (1973)

X

Yes A driver involved in a motor vehicle crash where
there are reasonable grounds that the driver is DWI
may be required to submit to a chemical test to
determine if he/she has either alcohol or drugs in
his/her system. Injury or death is not a prerequisite
for this requirement. §60-6,197712

* In cases involving "driving while under the influence" where both alcohol and drugs are involved, it is not
necessary for the State to prove which substance, alcohol or drugs, caused the impairment. State v. Falcon,
615 N.W. 2d 436 (Neb. 2000).

729 This State's illegal per se law also makes it an offense to operate a motor vehicle with a reath alcohol concentration
of.08 or more.
a3o Standards: Grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath. §§60-6,196(1)
and 60-6,211.01
"' Probable cause (not an arrest) is needed prior to requesting a person under 21 years old to submit to a test for
evidence related to a violation of §60-6, 211.01 (driving with a BAC/BrAC ?.02). §60-6, 211.02(2)
"z A surviving driver (or pedestrian) 16 years old or older who is involved in an accident where there has been a fatality
shall be required to submit to a chemical test of the blood, breath or urine in order to determine the amount of alcohol or
drugs in the body. The tests' results and the identity of the per:ons tested are considered public records and are subject to
being disclosed. §§60-6,103 and 60-6,104.

316



NEBRASKA

Chemical Tests of Other Substances for Alcohol
Concentration Which Are Authorized Under
the ImRied Consent Law:

Blood:
Urine:
Other:

Adiudication of DWI Charges:

Mandatory Adjudication Law (Yes/No):

Anti-Plea-Bargaining Statute (Yes/No):
Pre-Sentencing Investigation Law (PSI)
(Yes/No):

Yes §60-6,197(1)
Yes §60-6,197(1)
None

No. Pretrial diversion of DWI cases is prohibited.
§29-3604
No

Yes.' Alcohol screening is required for either a first
or subsequent offender. §60-6,196(8)

Sanctions for Refusal to Submit to a
Chemical Test:

Refusal to Take a Preliminarv Breath Test:
Criminal Sanctions (Fine/Jail):

Administrative Licensing Action
(Susp/Rev):

Class V Misdemeanor: $100 Sne, no imprisonment K
§§28-106 and 60-6,197(3)

Yes: immediate confiscation of license, one-year
revocation for refusal to take test; 90-day revocation
if test failed. Revocation limited to 30 days with
installation of ignition interlock §§60-498.01 and 60-
498.02

Other:

Refusal to Take Implied Consent
Chemical Test:

Criminal Sanction (Fine/Jail):

Persons Under 21 Years Old: A person under 21 years
old who refuses to submit to a preliminary breath test
to determine if he/she was driving with a BAC/BrAC
2:.02 may be arrested for a violation of §60-6, 211.01.
§60-6,211.02(2)

First offense (Class W misdemeanor) - Not more than
$500/60 days; second offense within 12 years - (Class
W misdemeanor) - Not more than $500/90 days; third
offense within 12 years -(Class W misdemeanor) -
Not more than $600/1 year; fourth or subsequent
offense within 12 years - (Class IV felony) - Not more
than $10,000/5 years. §§28-105, 28-106 and 60-6,197
Mandatory Sanctions:
1. If probation is not granted: first offense - $400/7
days; second offense (within 12 years) - $500/30
days; third offense (within 12 years) - $600/90 days;
fourth or subsequent offense (within 12 years) - 10
days §§28-106 and 60-6,197(4)
II. If probation is granted: first offense - $400; second
offense (within 12 years) - $500/5 days or 240 hours
of community service; third offense (within 12 years)

"A court may order a pre-sentence investigation in any case." §29-2261 (2) and (3)
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MICHIGAN

is valid until the conclusion of the DWI criminal
proceedings, or if not prosecuted, for 90 days or until admin
suspension, whichever comes first.

Post DWI Conviction Licensing Action: See Footnote No.606.
Type of Licensing Action
(Susp/Rev): 1) Driving while visibly impaired: first offense -

Suspension; second offense (within 7 years) - Revocation;
third offense (within 10 years) - Revocation
2) Driving while under the influence/illegal per se: first
offense - Suspension; second offense (within 7 years) -
Revocation; third offense (within 10 years) - Revocation
3) Any DWI offense where there is a "serious impairment
of a body function" - Revocation
4) Persons Under 21 Years Old: Any Bodily Alcohol
Content - first offense - Suspension; a violation of this
prohibition where there have been 2 violations of any other
drunk-driving law provision - Revocation; in addition, for
any offense where there has been a prior revocation within
7 years - Revocation
Citations for the above actions: §§257.303(2) and (4) and
257.319(8)

Tenn of License Withdrawal
(Days, Months, Years, etc.): 1) Driving while visibly impaired: first offense - 90 days

(If the offense involved driving while impaired by a
controlled substance or a controlled substance and alcohol -
180 days); second offense - not less than 1 year; any
subsequent offense where there has been a prior revocation
within 7 years -not less than 5 years. §§257.303(2) and
(4) and 257.319(8)

Chapter 777.
' Licensing action under the point system: vehicle manslaughter or driving while under the influence/illegal per se-6
points; driving while impaired-4 points; twelve points in two years may result in suspension/revocation. A suspension
cannot be longer than one year. §§257.320(1) (d), (2) and (4) and 257.320a (1) (a), (c) and (i)
DWI Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (CDL): A person's privilege
to operate a CMV is suspended for I mandatory year (3 years if transporting hazardous materials) if, while driving a
CMV, that person (1) has violated the law that prohibits CMV operation with a BACBrAC/UrAC ?.04, (2) has violated
the provisions of the drunk driving law (§257.625(1), (3), (4), (5), (6) or (7)) or (3) has refused to submit to a chemical
test for alcohol concentration or the presence of controlled substances. For either (1) a subsequent violation or (2) a
combination of two or more violations of any of the above listed items, a revocation for not less than 10 years. §257.625f
(1) (b) and (c). Under 5257.625m, a person who operates a CMV with a BACBrAC/UrAC ?.04 but <.07 commits a
criminal offense: first offense-(misdemeanor) - Jail - Not more than 93 days and/or fine of not more than $300 and
license suspension for 90 days (a restricted license is available for all of this period); second offense (within 7 years)
(misdemeanor) - Imprisonment for not more than 1 year and/or a fine of not more than $1,000 and license revocation for
1 year (mand); and, third offense (within 10 years) (felony) - Imprisonment to 5 years or probation with county jail from
30 days to I year (w/48 con hrs) with 60 to 180 days of community (the minimum imprisonment and/or community
service are mand) and/or a fine of $500 to $5,000 and license revocation for 5 years (mand). In addition, a CMV
operator who has a BACBrAC/UrAC >-.015 must be placed "out-of-service" for 24 hours. Finally, it is a misdemeanor
for a person to refuse to submit to a preliminary breath test (PBT) while operating a CMV; the sanctions for this offense
are imprisonment for not more than 93 days and/or a fine of not more than $100, and results in a 24-hour out-of-service
order. Note: The standards for BAC, BrAC and UrAC are respectively as follows: grams of alcohol per 100 milliliters
of blood, grams of alcohol per 210 liters of breath or grams of alcohol per 67 milliliters of urine. §§257.1 c, 257.4b,
257.7a, 257.303(2) and (4), 257.312e, 257.319(8)(f), 257.319b, 257.319d, 257.625a (4) and (5) and 257.625m
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38 FR 30459-02 Page I

38 Fed. Reg. 30459 (November 5, 1973)

NOTICES

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety Administration

HIGHWAY SAFETY PROGRAMS
Standard for Devices to Measure Breath Alcohol

November 5, 1973

The purpose of this notice is to publish the details of a program for development
of a qualified products list for use by the National Highway Traffic Safety Admin-
istration, and by State and local governments using Federal funds for purchasing

evidential breath-testing equipment.

38 FR 30459-30463

END OF DOCUMENT
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Abuse, and Mental Health Administra-
tion, and pursuant to the Provisions of
Public Law 92-463, section 10(d).

Agenda items are sub.lect tD change as
priorities d)Otate.

Substantive program information may
be obtained from the contact person
listed above.

The NIAAA Infonuation OHicer who
will furnish summaries of the meeting
and a roster of cornmittee members is
Mr. Harry C. Bell, Associate Director for
Public Affairs, National Institute on Al-
cohol Abuse and Alcoholism. Room
6-C-15, Parklawn Building. 5600 Fishers
Lane, Rockville, Maryland 2052, tele-
phoae: 301-493--3306.

Date: October 29, 1973.
ELOtlER U. E'GE8ER0,

Interim Adm£nistrator, Alcohol,
Dru9 Abuse, and Mental
Health Adrninistration.

[PR Doc.73-23479 Filed t1-2-73;8:45 amI

Food and Drug Administration
IFAP 2A28101

NATIONAL MARINE F£SHER£ES SERVICE

Notice of Wlthdrawal of Petition for Fuad
Additives

Pursuant to provisions of the Federal
Food, Drug, and Cosmetie Act. (sec. 409
(b), 72 Stat. 1786; 21 V.S.C. 848(b)), the
following notice is issued;

In accordance with 3121.52 With-
drawal Oj petitions to£thout pre7udice of
the procedural food additive regulations
(21 CFR 121.52), National Marine Fish-
eries Service. Department of Commerce,
Washington, DC 20235 has withdrawn its
petition (PAP 2A2810), notice of whfoh
was published in the FEoERa RaGrsTEa
of August 2, 1972 (37 FR 15443), propos-
ing that 5121.1202 Whole fdah protein
con.eetttrate (21 CFR 121.1202) be
amended by raising the h'mtt on the level
of residue of Isopropyl alcohol that may
be present in whole fish protein concen-
trate.

Dated: October 25, 1973.

ALBERT C. 1{OLBYE, Sr.,
Acting D£rector, Bureau oj Foods.

£F& Deu.73-23433 Filed I1-2-73;8:45 amI

DEPARTMENT OF
TRANSPORTATION

National Highway Traffic Safety
Administration

HIGHWAY SAFETY PROGRAMS
Standard for Devices to Measure Breath.

Alcohol

The purpose of this notice is to publish
the details of a Program for development
of a qualified products list for use by the
National Highway Tra£ric Safety Ad-
ministration, and by State and local gov-
ernments using Federal funds for pur-
chasing evidential breath-testing equip-
ment.

The Highway Safety Act of 1966 pro-
vides that each State shall have a high-
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way safety program designed to reduce
motor vehicle accidents and deaths, ln-
furies and Property damage resulting
therefrom. The Secretary of Transpor-
tatiOa Is charged with the respons£btlity
for developing uniform standards for
highway safety programs, pursuant to
section 402(a) of the Aot, and for carry-
ing out a research and demonstration
prograin, pursuant to section 403 of the
Act. From the oatset of the program,
development of a broadly-based alcohol
countermeasures program has been a
high priority, Highway Safety Program
Standard No. 8 covers Alcohol in Rela-
tion to Highway Safety, and establfshes
requirements for the alcohol-related
aspeets of the State programs.l7ie stand-
ard Sncludes requirements for legislative
actions (such as development of Implied
consent laws, and laws establishing Pre-
sumptive Ievels of intoidcation), as well
as for development of breath testing and
other law enforcement-capabilities. The
NHTSA has also conducted a vlgorous
research and demonstratton effort to ad-
vance the available technology in this
field.

In these eHorts it has been clear that
development and use of accurate testing
devices is essential. AL1 .ittrisdictlons cov-
ered by the Act now have imptfed consent
statutes. All but four have statutes estab-
lishing a 0.10 percent blood alcohol level
or lower as a presumptive level of p-
toxlcation. Some States have also re-
cently adopted statutes establlshing a
certain blood alcohol level as illegal "per
se", for a person In control of a motor
vehicle.

In addition to a requirement in Stand-
ard No. 8 for development of controls
relating to breath-testing aotivities,
Volume 8 of the Highway Safety Program
Manual provides additional guldelines
for assisting States In implementing pro-
grams. Section W. Paragraph 3 of the
Manual deals with chemical tests for
alcohol lmpairnient. The requirements
with respect to breath tests are further
specified in subsection 3(c), "Analysls of
Breath". This section provides certain
specifications for the accuracy of breath-
testing equipment to be used m the law
enforcement process. With the rapidly
advancing breath-sensing technology
there has been a proliferation of new
devices being offered on the market for
use by police in enforcement programs.
As a result of these developments the-e
is a need for an extension of the require-
ments currently provided in Volume 8
of the Manual. Officials from State and
local governments have requested guid-
anee In making purchases; court develop-
ments have highlighted the importance
of accuracy: and the continuing use of
Federal funds for purchasing breath-
testing equipment makes it important to
ensure effective expenditure of the funds.

To meet ttds need a variety of stand-
ards are being developed by the National
Bureau of Standards (NBS) for the
NHTSA. The first of these standards
covers evidential breath-testing devices.
The development of this standard in-
cluded a review of the cu)Tent state of the
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art In breath-testing devices to develop
a Performance standard against which
devlces could be tested and a qualifled
products list developed. The effort began
initially in the Committee on Alcohol and
Drugs of the National Safety Council
(NSC) and has been carried through by
the NHTSA in close collaboration with
the National Bureau of Standards. Since
many manufacturers may wish to sell
products to the NHTSA and State and
local governments using 17ederal funds
it was decided that a comment and as-
sistance on the standards would be
sought from manufacturers as well as
from scientiftc and other technologfcal
eiffierts. In December 1972, manufac-
turers were sent copies of the draft
standard for review. The N13S mailed a
draft of the standard, with a request
for comments or suggestions, to 22 man-
ufacturers, 52 State governors' repre-
sentatives and bi8hway safety coordina-
tOrs (with a request that they forward
an additional enclosed copy of the draft
to their State official responsible for se-
lecting or purchasing breath-testing
equipment), and 21 other experts in the
iield, most of whom were members of the
Executive Board of the Committee on
Alcohol and Drugs, National Safety
Counctl. Replfes have been received from
12 manufacturers, 30 State officials, and
6 other experts. Comments were also re-
ceived from an ad hoc review subconamit-
tee of the Natfonal Safety CouncB Com-
mittee on Alcohol and Drugs.

Generally the letters approved of the
draft, although most letters contatned
suggestions for change. Subjects most
frequently mentioned were the system
of units, the definition of blood alcohol
equivalent (BAQ) and the specificity test
using alcohol-free subjects.
^ As a result of these suggestione. the

units for blood alcohol concentration
were changed from mg/nil to the more
familiar percent weight by volume (per-
cent W/V) based upon grams of alcohol
per 10D milliliters of blood. The deHnition
of BAQ was eliminated. The name of the
specifieity test was changed to "Blank
Reading" test. The scope of the standard
was also changed to include mobile evi-
dential breath testers.

Three letters snggested that the preoi-
sion and accuracy tolerances were too
tight and three others (including the
Committee on Alcohol and Drugs) sug-
gested that these tolerances were too
loose. After restudying the data, NBS
decided not to change these tolerances,
which are based on a chi-square test
at the 95-parcc: :, cutifidence level usiug
data from 90 tests at NBSwtth three dif-
ferent breath testers at the three con-
centratien levels.

Notice of the availability of the draft
for review was also published in the
Commerce Business Daily in December
1972.

The result of this review and delibera-
tion is the standard testing Procedure
set forth below. Items meeting the stand-
ard will be included on a qualifled prod-
uets list that avill be used to determine
acceptability for purchase by the Fed-
eral Government in its effm•ts and for
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purchase by the State and local govern-
ments with funds avallable pursuant to
section 402(a) of the Act.

QualFBcation testing to these stand-
ards, of products submitted by manu-
facturers, wilt be condueted by the DOT
Transportation Systenng Center (TEC).
55 Broadway, Cambrldge, Massaebusetts
02142. The National Bureau of Sttmdards
will act as consultants to the Transpor-
tation Systems Center in the conduct of
these tests. Tests w91 be conducted semt-
annually. Manufacturers wishing to sub-
mit devices for evaluation must apply for
a test date to the Department Systems
Center not later than 4 weeks after pub-
licatfon of this notice. Normaliy, at least
30 days will be required from the date
of notfficatton until the test can be
scheduled. One week prior to the sched-
uled initiation of the testing program,
the manufacturer will deliver two units
of his equipment to TSC. In addittowto
the Operator's Manual and the Mainte-
nance Manual normelly supplied with
the purchase of this equipment, the
manufacturer shail deliver to TSC specf-
fications and drawings which fully de-
Ecribe these units. Proprietary informa-
tion wM be respeeted.

The two units submitted must be a
prototype model. One of the two units
will be retumed to the manufacturer at
the end of the testing period. The IInited
States wM reserve the right to purchase
the remafning device at its discretion.
The manufacturer wM have the right to
cbeck his units between the arrival in
Cambridge and the start of the test, but
wM bave no access to the units during
the tests. Any malfunetion of the device
which results in failure to complete any
of the tests satisfaotorily will result in
failure of the quallflcatlon program. Tf a
device faiis, it may be resubmitted for
nexttestmgserle8.

All testing is expected to be completed
within 3 months of the date of publiaa-
tion of this notice. The test results will
be transmitted to each manufactm'er. On
the basts of these results, the N.IITSA will
develop a quallfled produets list covering
theevidential breath-testing equipment.
Xt Is expected that within 0 months of the
publication of this notice an NHTSA DS-
rective vrill be issued amending Volume g
of the Highway Safety Ptogram Manual
to inolude the quaitfied products ifst as a
fundtng criteria. Only devices appearing
on this list will be purchased with Fed-
eral funds available under sections 402
(a) or 403 of tLe Act. However, units not
on the list may be purchased by DOT or
ITBS for experimental or developmental
testtng.

Retesting of devices wiil be conducted
under several oirculnstances. First, it is
expected that annuai periodic testtng will
be conducted using devices purchased on
the open market. Second, the NIiTSA
intends to modify and impmve these
standards as new data and test proce-
dures become available. It Is intended,
for example, to add to the standards
another section deftningmeans of check-
ing for the capability of a device to col-
lect deep lung air by the use of rebreath-
ing techniques. It is also intended to
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inerease the requlrements for acauraey
and precision if warranted by cost-effec-
tiveness considerations. A requirement
mqv be added for instruments to produce
a permanent reaord of the test results.
Comments and recoannended revisions
are invlted from atl Interested parties.
Suggestions should be addressed to the
Associate Admtn9strator, TratSc Safety
Programs, Nattonal Highway Traffio
Safety Administratfon, DOT, 400 7th
Street, SW, Washington, D.C. 20590. No-
tiflcation will be provided in the FsnERAL
Rzcrsrea of each such mnd)fleation. The
manufacturers whose equipment has al-
ready been tested to the standard wiIl be
notitied to resubmit the equipment for
testing to the new speolflcation only.

Tbird, if at any time a manufacturer
changes the design of a device carrently
on the NIiTSA quali9ed products list, the
manufacturer should submit the pro-
posed changes to the DOT Transporta-
tion Systems Center for review. Based on
this review, the NHTSA wM decide
whether the change wfll require retesting
of the unit. Normally, such retesting will
be accomplished at the next annual test-
fng period. In special eases, however, the
NiPfSA may, at its option, permit an
earlier retesting of the device.

Fourth, the DOT Transportation Sys-
tems Center will, on behalf of NHTSA,
establish a Standards Compliance Infor-
mation System (SG7S) for the purpose
oi'eliciting information on the perform-
ance of devices listed on the NBTSA
qualifled produets list. Reports will be
soiicited from State and local agencies
on their acceptance testing. In addition,
fleld perfonnanca data wiR be obtained
from law enforcement agencies using the
equipment. User reports wM be elicited
to assure that (1) devices continue to
perform acoording to the NBTSA stand-
ard, and (2) experience In field use does
not indiuate an excessive breakdown rate
or maintenance problems.

If lntormation gathered through the
SCIS Fndicates that an instrument on
the qualifled products 11st is not perform-
ing in accordance with the NHTSA
standard, the Transportation Systems
Center wM ]nitiate a special investiga-
tion. Th)s syudy may include visits to
users and additional tests of the. devtee
obtained from the open market. If this
investigation indicates that the devices
actually sold on the market are not meet-
ing the NHTSA standard, then the man-
ufacturer wiil be notiffed that the tn-
strument may be dropped froln the
qua)ified products list: In this event the
manufacturer shall have 30 days to reply.

Based on the DOT TranSportation Sys-
tems Center mvestigation and the data
presented in reply by the manufacturer,
the NATSA wili make a determination
as to whether the instrumentation should
remain on the qualified products list. De-
vices dropped from the list may not be
resubmitted for reconsideration for a
Period of f year. Upon resubmission, the
manufa,cturer must submit a statement
describing what has been done to over-
eomethe problems which led to the
dropping of the device in question from
the list.

The prlmary objeotive of these stand-
ards is to ensure that Federal funds pro-
vided to the States under 13ection 402 of
the Highway Safety Act are expended
only for effective breath test equipment.
A second obieetive of these standards Is
to assist the State and local communi-
ties by providing a centralized qualiftca-
tion test program for breath-testing de-
vlces designed to eollect evidence in law
enfomement programs. These standards
are not intended to replaoe the current
qualif)oation programs required in cer-
tain States for this equipment or to di-
rectly regulate the manufacture of
breath-testing equipment. However,
some States may wlsh to make use of this
program in addition to setting their own
requirements. FinalIy, It Is hoped that
these stan(iards can assist industrial or-
ganizations in producing breath test
equfpment by establishing a minimum
national performance standard against
which they can develop thefrdesigas,

Accordingiy, the DOT performance
standerd for evidential breath testers to
measure alcohol coatent sha)l be as set
forth below,
(28 V$.C. 402. 403.)

7ssued on: October 30,1973.

WILLARD Y. HOWELL,
Acttny Assoctate Administrator,

Traflfc Safety Programs, Na-
fionel Highmay TraBto Safety
Administration.

EViDENTTAL BREATB TESTERS POa ALCOHOL
Cozrretrr

1. Purpose and Scope. The purpose of
this standard is to establish performance
requirements and methods of test for
evldentiat breath testers. Evtdential
breath testers (EBT) are instruments
which measure the alcohol content of
deep lung samples of breath with suf-
fictent accuraey for evidential purposes.
The standard as a whole Is Intended pri-
marily for use in qualification testing of
EBT.

2. ClasstJacation.
2.1 Afobitity.
2.1.1 Mobite evidentidi breath testers.

EBT which are designed to be transported
to nonfixed operational sites In the Seld.

2.1.2 Nonmobiie eofdentfal breath
testers. EDT which are designed for op-
eration at a fixed looation_

2.2 Power source.
2.2.1 Battery powered eDidenttal

breath testers. EBT which are powered
by batteries.

2.2.2 A.C. powered eoidentiat breath
testers. EBT whtch are powered from the
a.c. power lines.

3. De/tnitfons.
3.1 Alcohol. Ethanol; ethyl alcohol.
3.2 Blood alcohol eonaentratioa

(BAC). Bloed alcohol eoncentration, ex-
pressed In percent weight by volume
(percent w/v) based upon grams of al-
cohol per 100 mi'lliliters of blood In ac-
cordance with the Uniform Vehicle Code'

I Coples o1 the trnffarm Vehicle Code Sup-
plement 1 1972 are avagable from the Na-
tlonal Committee on IInuorm 1Yaaic Laws
and Ordanaes, 955 North L'Enfant Plaza, SW..
Washington,D.C.20024.
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411-902.1(a) (6upplement 1, 1972). A
BAC of 0.10 percent w/v is equivalent to
0.10 grams of alcohol per 100 millillters
of blood (0.10g/100m1 or i.Omg/ml).

AlcohoI concentrations in either breath
or in vapor mixtures are expressed in
milligrams of alcohol per liter of vapor
(mg/1). For convenience, an equivalent
BAC w111 be given 1n percent w/v in
parentheses. To convert a vapor concen-
tration fn units of mg/l to units of
percent w/v, multiply by 021.

3.3 QteatiRcation tests. Tests per-
formed to ebeck the compliance of a
product wlt,h the requirements of a
standard in advance of, and independ-
ent of, any specific proourement action.

3.4 Standard deviation. A common
indication of precisfon among repeated
measurements of a single quantity given
by:

Stan(lard Deviatlon= Sum (x-Y)'

where: N 1
N=the number of inessurements,
8=tbe value of a stngle measurement, and
%ethe mean of an X's.

An equivalent formula which is often
more convenient for performing caleu-
lations is:

Standard Tievlatlon- ^- N-I

wbere SS-Sum of X°-
(Snm of S)=

- N

3.5 Systematic error. The difference
between the mean measured value and
the lalown value. expressed as a per-
centage of the known value.

4. ReOUtrements.
4.1 Precision. Evidentiel breath test-

ers shail measure the alcohol content of
vapor mixtures with an average stand-
ard deviation of no more than 0.02 mg/1
(0.004 percent W/V) when tested In
accordance with 6.1.

4.2 Accuracy. Evidential breath test-
ers shall measure the alcohol content of
vapor mixtures with a systematic error
of no more than plus or minus 10 per-
eent at an ethanol vapor concentration
of 0.24 mg/1 (0.050 percent W/v), and
no more than plus or minus 5 percent at
concentratfons of 0.48 mg/1 (0.10 per-
eent W/V) and 0.72 mg/1 (0.15 percent
W/V), when tested In accordance with
52.

42 Blank readina. Evidential breath
testers shall indicate an average instru-
ment reading of no more than 0.048 mg/1
(0.010 percent W/V) when breath from
aleohol-free subjects is tested in accord-
ance with 5.3.

•This conversion factor Is based on a com-
monly uaed value recommended by the Com-
mittee on Aio.obol and Drugs of the Nattonal
Safety Councll; that is, 2.1 liters of "deep
lung" air at 34•0 contatns approximately the
same quantity of ethanol as I ml of circulat-
ing pulmonary arterial blood. See, for ex-
ample, R. N. Harger. It. B. Forney and R. S.
Baker. "PStimation of the Level of Blood
Alcohol from Analysis of Breath:' Quarterly
Journal of 9tuales on Alcohol, 17, 1-18
(1956),
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4.4 Breath samaling. Sinee the
breath/blood correlation wili be poor ff
an improper breath sample is taken, the
instrument reading shall be compared
with direct measurements of oapillary or
venous whole blood samples, In accord-
ance with 5.4, to test for deep-lung sam-
pling performance.

Nore.-The use of this test In the stand-
ard dcea not imply that direot blcod meas-
urements arC necessurtly the only posslble
n•.eans for checking the deep-lung sampling
perfermance of the lnstrllrnent. 1f an aecept-
able performance test which involves breath
alcohol measurement elone is developed, re-
vision of thte atandard will be considered.

4.4.1 The limits tq bias in breath/
blood correlation shall be zero and
-0.020 percent W/V 3s determined bY
the value of Y, the evidential breath
tester reading corresponding to a BAC of
0.10 percent W/V on the breath/blood
correlation line dravra in accordance with
5.4.13. That is, the value of Y shall be
between 0.08 and 0.10 percent W/V.

4.4.2 At least seven of the eight
breath-alcohol data points calculated In
5.4.10 shall not depart from the breath/
blood oorrelation line bY more than
±0.020 percent W/V. That is, at least
seven of the eight breath-blood points
plotted in accordance with 5.4.12 shall lie
between the two lines drswn in accord-
ance with 5.4.14 parallel to the breatll/
blood correlation Bne and Passing
through the points 4-i-0.020 and'Q-0.020
pereentW/V.

43 Power. -
4.5.1 When a.c. powered evidential

breath testers are operated at a.c. line
voltages of 108 volts and 123 volts (rms)
in accordance with 5.5, the systematic
errors shall not exceed plus or minus 5
percent, and the standard deviations
shall not exceed 0.02 mg/1 (0.094 percent
W/V).

4.52 Battery powered evidential
breath testers shall have an Indicator
which warns when the accuracy and
precision requirements (4.1 and 4.2),
cannot be met because of battery condi-
tion.

4.5.3 The operator's manual supplied
with battery powered evidential breath
testers shall state the approximate num-
ber of breath tests ivhich can be per-
formed before battery replacement or re-
charging is necessary.

4.6 Ambient conditioas.
4.6.1 Evidential breath testers shall

meet the requirements of this standard
when operated within the following am-
bient conditions.

(a) Temperature: 20°C (68°F) to
30°C (85°F).

(b) Pressure: 635 mm (25 In) to 787
mm (311n) Hg.

(e) Relative Humidity: 10-90 percent.
4.6.2 When an evidential breath

tester is designed for operation at tem-
peratures outside the limits specified in
4.6.I.a, the instrument shall be tested in
accordance with 5.6 at each of the speci-
fled limits outside the range 20'C to
30'C. The systematic errors shall not ex-
ceed plus or minus 5 percent and the
standard deviations shall not exceed 0.02
mg/I (0.004 percent W/V).
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4.8.3 If a temperature correction is
required, this correction shall not ex-
ceed 20 percent of the uncorrected value.

4.7 Vtbration stability of mobile EBT,
Evidential breath testers shall measure
the alcohol content of vapor mixtures
with a systematic error of no more than
plus or minus 5 percent and a standard
deviation of no more than 0.02 mg/1
(0.004 percent W/V) after they have
been subjected to the vibration test In
accordance with 5.7,

4.8 Electrical safety. Evidential
breath testers shall meet the following
requirements of the American National
Standard Electrical Safety Require-
ments, ANSI C 39.5-1964:' 3.1, Shock
Hazard: 3.1.1, Grounding; 3.4, Flam-
mability: 4.1.1, Marking of Terminals;
4.1.3, Male Plugs; 4.2.1, Internal (Wir-
tng and Cabling) ; and 4.4, Dver-Current
Protection.

4.9 Operator's manual. An operator's
manual shall be supplied by the manu-
facturer or distributor. with each eviden-
tial breath tester. This manual shall
clearly state the iTlstruetions for opera-
tion and maintenance of the instrument,
and shall include the following Infor-
matiDn.

(a) The ranges of tetnperature, atmos-
pheric pressure and relative humidity
within Which the lnstrument is designed
to be operated.

(b) Any temperature oorrectlons to
compensate for ambient temperatures
outside the range 61ven in 4.6.1.a.

5. Test methods. The ambient condi-
tions of tempemture, pressure, and hu-
midity shall be withln the ranges speci-
fied in 4.6.1 during the tests described in
5.1, 5.2, 5.3, 5.4, 5.5, and 5.7.

5.1 Precision test using known ethanol
vapor concentratfons.

5.1.1 Connect a device which sup-
plies known concentrations of ethanol
vapor to the evidential breath tester in
accordance with the Instructions 1n the
operator's manual. The device and the
ethanol mixture used therein sha11 meet
the requirements of the standard for
breath tester calibrating units.

5.1.2 Fiush the sampling assembly of
the Instrument completely tvith the alco-
hol vapor sample as described in the op-
erator's manual.

5.1.3 Using tne evidentlaI breath
tester, measure each of the three known
ethanol vapor concentrations listed below
ten times:

(a) 0.24mg/1 (0.050 percent W/V).
(b) 0.48 mg/I (0.10 percent W/V).
(c) 0.72 mg/1 (0.15 percent W/V ).
5.1.4 For each of the three sets of ten

measurements made In accordance with
5.1.3. calculate the standard deviation.
(See sample calcuIation in appendix A.)
Add the three stalldard deviations and
divide by 3 to obtain the average stand-
ard deviation.

5.2 Aecuracy test using known etha-
nol vapor concentrations. Use the test

s Coples of this ANSI publication may be
obtained from the American National Stand-
ards Instltute. Inc.. 1930 Broadway, New
York, Nex York 10018.
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data obtained in accordance with 5.1 to
ealcalate the systematic error at each of
the three known vapor concentrations.

5.3 Blank test using atcohol-iree test
subjects.

5.3.1 Select live test subJects in gen-
erall,v good physical condition. The test
sub]eets.shaIl have consumed no atco-
hollc beverage during the 2-day period
prlor to testing and no more than the
equivalent of 3 ounces of 100-proof ]Lqnor
during the 4-dsy perlod prior to testing.

5.3.2 At least two of the live subjects
seleated shall be smokers and shall smoke
at least once during the 2-hour period
preceding the start of testing, but shall
stop at least 20 minutes before the start
of testitig.

5.3.3 Take s breath samPle from each
test sttbject and obtain an histrument
reeding, allowing suffident instrument
recovery time (Le„ the tDme necessary to
properly clear the evidentlal breath test-
er. when foIIowing the operating Instruc-
tlons) between measurements.

5.3.4 Repeat 5.3.3 to obtain a total of
ten measurements.

5.4 Breath aampuntr test.
5.4.1 Seleot eight test subjects In gen-

erally good ph951oal condition.
5.42 The subfects' body temperatures

measured oratl.v shall be between 97.0• F
and 99.5° Fjust pt.or to the start of test=
tng. -

5.4.3 AlcohoIte beverages (mixed Lf
desired with a non-alcoholic beverage)
shall be consumed bY the elght subjects
over a perlod of 1 to 2 hours. A very light
nu.al comfafin,g of one sandwich and a
non-alcobollo beverage shall be offered
to the subJects before the start of the
drlnkfng period. Smoking shaII be per-
mftted if desired during the drinking
perlod.

5.4,4 The eight subjects shaII be di-
vided tnto two groups of four. Each sub-
ject sbau be given a different amount of
alcobolic beverage to drink, to ensure
that there is a distribution of BAC's concen ra onrvitbin eacH group, and that OrouP I^ 3nus percent.
BAC's are wltbin the range 0.04 to 10 Per- 5_4.9 Calculate the average of the
cent W/V and Group II SAC's are witffiu BAC nleasurements for eachtest subject.
the range 0.1 to 0.2 percent W/V. Table ^t the letter 8 equal this average SAC,
1 shsit be used as a guide to calculate the and use the subscrlpts 1 to 8 to designate
consumption of alcoholic beverages nec- the test subjects In a^cending order of
essary for a subject to reaoh a particular alcohol concentration (S.e., M. S,•• •
BAC. No constraints on body weight of ^)
subJects Is lmplied 1n table 1. 8owever, 5,4,10 Calculate the averages of the
the 7)ated amounts of liquor should be ad- duplicate instroment readings made in
justed for light and heavy sublects. accordance with 5.4.7 for each test sub-

HAC, AaumntoftnapruufIIquur Budyveigh[,
pcw^t con^,med puunds

e.a5-0.0a aounces------------------- 175-160
aloQlz a^ounces_____ 175-150
e.20-0.7d faevnees.-___.--__-.-.'_ SC-]50

5.4.5 A waiting period precedin¢ the
taking of a breath sample from each sub-
ject In accordance with 5,4,7.1 ehau begln
when he has consumed aII of the alco-
hoIIc beverage given him. The duratton of
this wafting period shall be at least 90
minutes if capillary blood samples are to

NOTICES

be drawn, and 120 minutes if venous
bloodsamples are to be drawn. During the
waiting perlod the subjects sball not con-
sume any aleoho)1c beverages. Those sub-
jects who smoke may do so, but sbaU
stop at least 20 minutes before the test-
ing begins,

5.4.8 Hlood samples, to be takea by a
medieally qt1a1f5ed person, sball be either
venous blood from the cubital arm vein or
capillary blood from the finaer tip.

5.4.7 In.stract each subject Indtvld-
uatl.y as to the tnarmer tn wbich a breath
speelmen is to be delivered to the-instrn-
ment under test, in accordance with the
operator's manual. The test shsll then
proceed as follows.

5.4.7.1 Take the subject's breath sam-
ple and obtain the lnstrument reading.

5.4.7 ^ Take a blood sample witllin 2
minutes sfter taking the breath sample.

5.4.7.3 Repeat 5.4.7.1 taking care that
the breath testing lnstrument has had
su0ldent recovery time, but allowing no
more than 6 minutes between the taking
of the flrst and second breath samples.

The blood samples shall be analyzed
within 72 hours after being taken, vsing a
method of analysis which meets the re-
quirements of 5.8. No less than two de-
terminations of alcohol concentration
shall be made on each blood eample.

5.4.8.1 A reference sample of taown
concentration of ethanol'in whole blood
In the rsnge between 0.05 and 0.20 per-
cent W/V shall be prepared by the ana-
lysmg laboratory, and i(ve determinations
of the reference sample ethanol concen-
tration shall be made conourrently with
the analysia of the blood samples.

5.4.8,2 The analysls of the reference
sample and the blood samples sbsR be
considered acceptable only 9-

(a) The standard deviatlon of the ilve
determinations of the reference sample
concentration does not exceed 0.005 per
cent W/V; and

(b) The systematic error of the five
determinations of the reference sample

t tt does not exceed plus or

ject. Convert if necessary to the same
units used Sn 5.4.9 (percent W/V) by
means of the eonverslon factor 0.21 (see
footnote 2). Designate each average lu-
strument reading with the letter Y and
the same subscript used to identify the
subjectin accordance with 5.4.9.

5.411 Compute the fvuowing aver-
ages. and designate them as fndicated!

(a) JSa, as the average of X., X, and N.
(b) %u as the average of %,, X, and M.

• See appendla B for a eample ealeulation.
An add(t(osal e=ample may be found on pagea
5-27, petsgraph 6-d.32 of IiHS Handbonk 91,
^ysperimental statlsttes ^ avaVable frem the
superlntendent of Docements. II.9. 00oern-
ment Printing O[ace, Waebington, D.C. 20W2.

(c) Ya, as the average of Y., Y, and Y..
(d) Y,., as the average of Y„ Y, and Y.
(e) R. as the average of all eight X

values.
(f) V. as the average of all eight Y

values.
5.4.12 Plot on graph pape.r the Points

corresponding to (S, Y), (8s. Ya), (5..,
Y.,) and the eight breath-blood points
correspond[ngto_(%a.• • •
(8„ Y.) (see flgure In appendix B).

5.4.13 Draw a straight line, referred to
as the "breath/blood correlatlon line"
through the pomt (X, Y) and paraDel to
a line (not drawn In the graph) joining
the polnts (%r,. Yr,) and (xs. Ya),

5.4.14 Draw two lines Paral(el to the
breath/blood correlation line and passing
through the pofnts 4t0.020 and
4'-0.020% W/V.

5.5 Power Zine voltage test.
5.5.1 Apply line power to the s.a pow-

ered EBT under test through a variable
autotran8former having a nominal Input
voltage of 117 volts a,c. and an output
adiustable between 0 and 130 volts, and
having a current ratbig as required by
the lnstnlment under test. Any voltage
regulating deviee used with the lnstru-
ment abaII be connected between the
variable autotransformer and the Snstru-
ment under test.

5.52 Monitor the autotransformer
output voltage with an rms a.c. voltmeter
having an aceuraey of plus or mblus 2
percent in the range of 105 to 125 volts.

5.5.3 Adlust the voltage of the EST to
108 volts. After at least one-balf hour,
check the voltage and readjust If neces-
sary. Then iminwNnte!Y mea8nl'e a known
ethanol vapor concentratlon of 0.48 mg/l
(0.10% Wl1T) ten times as in the preci-
sion test (5.1).

5.5.4 •n.rease the voltage to 123 volts,
and at least one-half hour later readlust
the voltage ff necessary and agatn mees-
ure a known ethanol vapor aoncentra-
tion of 0.48 mg/i (0.10% W/V) ten tfines.

5.5.5 Calculate the systematic errors
and the standard deviat(onsfor eaoh of
the two sets of ten measurements (ob-
tained with line voltages of 108 volts and
123 volts).

5.6 Ambient temperature test.
5.6.1 The test te.mperatures shall be

constant and aocurate within plus or
minus 3°C throughout the duration of the
testtng perlod.

5.6.2 Allow at least 1 hour for the ln-
strument to come to temperature equihb-
rllnn after each test temperature
change.

5.6.3 Perform steps 5.1.1 and 5.1.2.
Measure a]mown ethanol vapor concen-
tration of 0.48 mg/1 (0.10 percent WN)
ten times at each test temperature.

5.6.4 Calculate the average value of
the ethanol vapor concentrat(^n meas-
ured at each test temperature. Apply any
temperature corr..:?3ons specifled by the
operator's manual to obtain the adjusted
average vaTues.

5.6.5 IIsing the adjusted average
values, calculate the systematie error for
each set of ten measurements. Also cal-
culate the standard deviation for each
set of ten measurements.
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5,7 Vtbratfon test far mobile SBT.h
5.7.1 - Subject the moblle E6T to vi-

brations of simple harmonic motion bav-
ing an amplitude of 0.015 [nches (total
exCOrston 0.03 lriches) apPlied fnlttally
at a frequency of 10 Hz and increased at
a un7form.rate of 30 Hz 1n 2'/a minates,
then decreased at a uniform rate to 10Ifz
in 2'/a minutes.

5.7.2 Subject the nnlt to vibrations of
simple harmonic motion having an am-
plltude of 0.0075 incbes (totat excursion
0.015 inehes) applied initially at a fre-
quency of 30 8z and increased'at a unf-
form rate to 80 Ha in 2% nlinutes. then
decreased at a uniform rate to 30 Ha In
2yz minutes.

5.7.3 Repeat 5.7.1 and 5.7,2 In each of
three directions, namely In the direc-
tions parallel to both axes of the base and
perpendicular to the piane of the base.

5.7.4 Perform steps 5.1.1 and 5.12.
Measure a lnown ethanol vapor concen-
tration of 0.48 mg/I (0.10 W/V) ten
t7mes, and calculate the aystematic error
and the standard devfation-

5.8 Blood aicohot methodotoyy test.
The analytical tneasurement system for
the blood alcohol concentration deter-
mination sball be checked in the testing
laboratory at least once prior to that
laboratory perfornilng the ana19s1s re-
9nired In 5.4.8.

5.8.1 The determinatfon of the etha-
nol concentrations of the reference blood
alcohol samples shaD be performed by
the same ]aboratory personnel who de-
termine the ethanol concentrations of
the test sub,iect blood samples taken In
accordance with 5.4_ The analyate of the
reference samples shall closely parallel
the analysls of the test sub)ect blood
samples, especially with respect to lab-
oratory conditions and analytical
technique.

sample does not exceed plus or minus 10
percent; and

(d) The systematic errors ol the analy-
ses of the 0.10D and 0200 ne=ceat W/V
referenee samples do not exceed plus or
minus 5 percent.

Anaxaa d

9IYrl.R. CdrC04T1eN9 Or 111[(.'f9IOH AND ACCOaAUr

4t» remltl of tea Mmple meexaremeats maae in
ecenrdenw Mth At at taree mem athanol vapor con-
centtedun levels e[e es ru0owe:

Meaavre- a24 mgrl (0Afi0 aeB mg0 (0.I0 O.Td m^ (0.16
ment De[eeotwm peeHentwlV) pMa W/V)

ad6 0.092 0.148
.w6 ' .071 .149

8 1079 .I00 .145
4'-; .046 - tos .14s
6^.- .a5 -OM .146
e-:....- .041

017
.0J3 .147

s ^
.

pEp :1 :1^_ .
Y-...-

.
_07 .mb . 164

10-.--..: .016 .691 .152

Avence.- .017 .avr -U9
9.D.... = .0018 .0MR .0039
J.wye

e.D._ .......... .... : .0030 ________
-e.o -ao -ar

ArrmtDa B
S^W:LE CALCQLa•rIONe ne THE DLV L4n0

• ssancnra a•sar

8.1 nteeth and bland alcahol concentra-
t(on meaaurements bave been made for each

0.22

0,20

,ale

30463
of etght subleeta In aecordanee witb 6.4. The
aveiage of the SAC measurements Io1• each
eub]eet is entered In the X columa of Table
3. The average of the duppcate (nstrament
readinga for eacb aub)ect Is en.xred 1n
colmma Y of Table S.

reeE.a s
glo^I Brenth

R % W/Y Y % 19/V
%i=0.0510 Y,-0.0510
Be=0.0640 Ye=0.0648
$a=0.0820 Ya=0A717
$c0.0680 Y,=0.0699
Sh=0.1260 Yc-0.1164
8ec0.1590 Yn=0.1294
%e=0.1900 Y,=0.1577
Se=0.2030 Ye=0.1047

ny The average values computed in ac-
cordanee v#th 5.4.11 for the above data are:

gu=0.06667% W/V Yc=0.0e260% W/V
ge=0.1E400% W/V Ya=0.1506%i W/V
%=0.12026% W/V Yv0.10570% W/V
B.3 The data Polnts and breath/blood

correlation line are entered ln the eample
gnPh (P)gure 1) ea requlred (n 8.4.12 and
S.418.

8.4 The vaane of Y. as deAned In 4.4.1,
iseqrtal to0.091% W/V. -

8.5 All eight of the breath/blood po(ntn
lM between the two 11nee dcavn paranel to
the breath/hlood correlatlon llne and
through the peinta

$+0A20% W/F_0.111% W/V and

1-0.020% W/7_0.071% W/V.
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5.8.2 Prepare with an accuracy of plus
or minus 1 percent, a blank (an alcohol-
free biood snmple), and three reference

x 0,10
.^u

blood alcohol samples having ethanol 0.14
concentrations within plus or minus 10 ^
percent of 0.05, 0.100 and 0.200 percent
W/V, by adding known quantities of
ethanol to alcohol-free whole blood con-
taining a suitable preservative.

`
0,12

Ŵ

5.8$ Determine the ethanol concen- 0.10
trations of each of the three reference
samples and the blank flve times. 0

5.8.4 Compute the means, standard
deviations, and systematic errors for

0.08S
each of the four sets of five determtna-
tions.

6

F
0 0645.8.5 The method of analys(s shall be • • .

considered acceptable if:
(a) The apparent ethanol concentra-

tion of the blank (alcohol-free blood)
does not exceed 0.002 percent W/V.

(b) The average of tfLe standard de-
viations from the analyses of the three
reference samples does not exceed 0:005
percent W/V.

(c) The systematic error of the anal-
csis of the 0.05 percent W/V reference

aa- 0.04

0.02

0.0

'Tha test vms taken from EfA Standard
P.S-20-A (July 1972) whfeh 1s avallable from
Eleetronle Industries Asseelatlon, Englneer-
ing Department, 2001 Eye Street NW., Wash-
ington, D.C. 20006,

0A 0,02 0.04 0.06 0.00 0.10 0-12 0.14 0.16 0.18 0.20 0.22
Y= BLOOD ALCOHOL C0`703TRAil08 Itl % W/V

Fgure 1- Sampte Data from Deep Lung Sompling Test
fPR Doc.73-23389 PIled 11-2-73;8:45 aml
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Nationai iii9htvay Traffic Safety -
Administration

[Docket No. E4-05; Notice 21

Highway Safety Programs; Standard
for Devices To Gleasure 8reath
Alcohol

AcSNCY: National I•iighway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice.

SUMMARY: This notice converts the
standard for devices to measure breath
alcohol from a mandatory stundard to
nwdel specifications. The standard (38
FR 30459) established requirements for
the performance and testing of
evidential breath testers (EAT's) whlch'

= are ins,ruments that measure the
alcohol coi tent of deep lung breath
samples with sufficient a,.curacy fur
"evldential purposes. NHTSA is

... converting the standard to provide
flexibility to the States and because the
benefits of the standard can be

( maintained withont the existence of a
mandatory requirement.

DAYC:71iis nolice becornes effective on
December 14, 198-1.

FOR FURTHER INF'ORMATfOB CONTACT]

Mr. Ronald E. t3ngle, Office of Alcohol
k Countermeasures, NTS-?1, fdational _

Highway Traffic Safeiv Administration,
400 Seventh Street. SW., Washir.gton.

• D.C. 20590, Telephone (20'L) 426-0881.

SUPPLEM@tdTARY (NFORMATION: an t+Say
11,1984 (49 TR 20100) the National
Highway Traffic Safaty Administratinn
(NFITSA) issued a notice proposing to

' convert the standard for devices to
measure breath aicohol frum a
mandatory standard to m.cdel
specillcations.Interestad parties were
invited to submit comments on or hefore
June 11, 1984.

No objections have been received
regardinglhe proposed conversion.
Accordingly, the mandatory slandard is

•- hereby rescinded and, in its place. the
model specilicatimrs are issned in the
hotices section of this Federal Register
For use by Stnte and local ;ocermnen!s.
Also pvLlished is a list of P12i's, which

r.. have been tested and found to con:`orm
to these nrodel specifications
(Conforming Products List).

'fbe model specifications uro in Ihe
same forntat as the slandnrd. They add,
however, an alternative laboratory
method to test thn breath snmplia;
capability of ESTs thcreby climinating
the need to test with hummn subjt•cts.
'rhis method represents sfufu•oF-iL•e•nri
technology and furthers the aganct's

• goal of prantoting an effective alcohnl

APPENDIX 5
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counterntcaanras progranr by simplifying
and improviug testing prur.edures.

Nf 17'SA will continue to tast EBT's tu
dr.lermine tvhcther they comp€y with
perfonnance criteFia recommended in
the NIITSA model specifications.
Results of t'uie tosting will be published
by yI iTSA.

State and local governments may
either rely on NHTSA's test results and
adopi the nrodel specifications, or set
their own requirements. In this ivay the
Integrity of the $tateR alcohol
countermeasures programs is not
compromised. It is the agettcy's belief
that the Statas will continue to give the
programs high priority.

Since this notice converts a standard
to model guidelines, thus increasing
State flexibility, the 30 davs notice of
the effective date required by the
Administrative Procedure Act is not
applicable.

NH7'SA has analyzed the impact of
this action and hos determined that it is
neither "major" with the meaning of
Executive Ordor 12291, nor "significant"
within the meaning of Department of
Transportation regulatory policies and
procedures. Because the purchase of
alcohol testing devices with Feder al
money is allowable notwithstanding
their compliance with the Federal
standard, the rescission of titis standard
will haveno econoinic irnpact on State
or local governments nur on the
manufacturers of E3'.f's. Because there
will be virtually no economic or other
impact from !his conversion, a full
regulatory evaluation is not necessary.

In accordanre withlhe Regulatory
Flexibility Act, tbe a3ency has
evaluated the effects of this action on
small entities. Based on that evaluation.
I certify that the rescission of this
standard will not have a significant
economic impact on'a substantial
number of small entities. While some
manufacturers of EDT's may be small
businesses as defined by the Regulatory
Flexibility Act, they will not be
significantly affected by this'action. The
standard set forth lesting piocedures to
determineeqalpntentaccuracy and
precision. However, the States have
been permitted to puchase these
instrunrents with Federal funds whether
or not they comply with the Federal
standard. This action will. therefure.
have no effect on either the
manufactm•ecs of those products or on
small governrnrntal units and will not
inspose any cost or other bttrden.
Accordingly, a regulatory flexibility
analysis is not ner.e:ssary.

Tlie agenc.•y has also anulyzedthis
action for the purpose of the Nationnl
F.nvironmental Policy Act. 71te agency

has dr.turmined thut rescissiun of this
standard will not itave any effect on the
human environment. .

(23 U.S.C. 402; delegatirnts of aatluFri(y at 49
CFR 1.50.)

Issued on Decembr.r 11,1004.

Diane X. Steed.

AdntinisL•nrion.

iFA nu:. efa[5YS Filed lin.ee; i_NS p.m.7

aiuiRn cosE wto-ssae

/ Notices MII55

.prugram for breath-testing drvir,e,`
dusigned to collect evidence in law
enfm'r,oment programs.'fiu; nlodel
specificatiorts are not intended to
replacethe current qualification
programs required in certain States for
this equipment or to direcliy regulate the
ntaaufucture of EBI's. liowever, some
States may wish to make use ef this
program in addition to sctting their own
requirments. While the agency is not
Imposing its findings on St:ite and local

Highway Safety Programs; bt<odel
Specifications for Evidential Breath
Testing Devices: Pctblir.ation of a
Conforming Products List

AccNCv: National High,.vay Traffic
Safety Adrninistralion (NHTSA), DOT.
ACTYON: Notice. _ ,

SUrnraARV:This notice establishes ntodel
specifications for the performance and
testing of evidenlial breath testing'
devices (EBI's). T'hese rnodel
specifications replace the Standard for '
Devices to Measure 3reath Alcobol (38
FR 30450) which is rescinded in the
notices section of this Federal Register.
These model speciScatinns are issued
for use by State and local governments.

'fhis notice also publishes a
Conformirtg Products List (CPj.J which is
a list of BBi's which have been found to
contorm to the modeI specificaUons.
DATE; This notice becomes effective on
the date ihe rescission of the nsandatory
standard is published in the Feceral
Regisler.
FOR FVaTHER tNFORidATIOFt CONTACT:
AL•. Ronald E. Engle, Office of Alcohol
Countermeasures, A1TS-21, National
Highway Traffic Safety Administration.

• 400 Seventh Street, SW., Washington,
D.C. 20590. Telephona (202) 42ti-4)581.
uIiPFLEVENTARY INFOF.NATION: On May
11, 1484 (40 FR 201031 the Nntional
Highway Traffic Safety Administration
(N1iTSA) issued a notice proposing to
issue model specifications for the
performance and testing of evidential
breath testing devices. The notice also
published as attachment C a Confornring
Products List (CPL) of EBl's found to
conform to the proposed model
specifications.

The notice indicated that the agency
would continue to lest EBI's and would
release its findings to provide States
which choose not to conduct their own
tosting with adequate information upon
wltich to base their purchasing
decisions.

This program therefore assists the
State and local conununilies by
providing a centralized qualification test

governments. NHTSA encmtrer.es each
State to consider adopting the N11TSA
model specifications as its own.

Interested parties were invited to
submit comments on or before )une 11.
1984. The comments which have been
received are discussed below.

Model Speclfications

fn aJdition to converting the standard
to model specifications, the agency
proposed a major change to the tast
methods themselves. The standard
previously in effact required
determination of breath sampling
characteristics of Ef31's through direct
correlation of blood analysis with
instrument readings of breath alcohol
concenfiation. Huntan subjects are used
for these tests. These model
specifications permit th2 incorporution
of g simulation procedure to eval•iate
the breath-sampling capability of EBI's,
tltus eliminaLing the need for hum -n
subjects.l'his method utilims an
instrument called a Breath Atcohcl
Sample Simula(or (BASS) svhicn was
developed by the DOT's Transportation
Systems Center (TSC) in collaboratior,
with the National Bureaa of Stundnrd's
Law Enforcement Standards Laboratory.
The work of both groupo was funded by
NPIT5A. The BASS is a mechanica(
device which simulefes human breath.

There are distinct advantages to thc
replacement of inloxicated human
subjects with a mechanical system. i'he
analysis of olcohol concant:ation in a
given subject is accomplished by vsing a
sample collected from a singfe bre.LLh
which the suhjcct delivers to the testing
devlce. Each subject ntust prcviele a
large mmtbm• of breath samples during
the testing, over a short period of iime.
For this reason, it is difficult to ensure
Ihat all samples are uniform. To tal.e
this into nccount, tests involving human
subjaCts must be conductod t:nder mon.
carefully controlled conditinns. t funton
subject testing is aiso an expensive
procedure requiring payment for on-situ
tnedical slaff, clinical f,militios and test
subject.

Use of the BASS eliminnlr.s thr.se
problents Alihouglt human breath
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cannot be produt:nd in every aspect. the even in Ille case where tho suspect's
key physic,11 parameters relevant to BAC is ahovc .151, ihe extent to which
breath alcohol conlent mensuren)ent ctrn the BAC is beyond that level is aot
be accurately and reliably simulated in significant and need riol be proved.
a controlied laboratory environn)e.nt. California suggests that in cases
The result Is a more accurate and
reliable evaluation of EBT's using a
simpler, more cost-effective technique.

By eliminating the need for human such cases. a higher degree of crimiual
blood-breath correlations through the calpability n)ust be proved, and
incorporation of the BASS, the model verifiable BAC readings whiuh exceed
specifications represenl the state-of-the- the paramelers tested tlnder these model
art in the area of breath-alcohol testing specifications would enhance the utility
evaluations. of test resutts. NHTSA agrees that tests

It is intportant to note that BASS is at higher BAC levels can provide Ihe
Intenfted only for the purpose of testing Stales with useful information in such
whether an instronient conformswith cases. Sitrce these higher levels are not
these model specifications and is not uniform among the States, however,
intended to replace the conventional tests should be conducLed on a case-by-
calibration units currently used by local case basis. TSC has performed a number
agencies to calibrate EBT's. of tests at BAC levels above .151 and

The agency recommends use of the will perform additional tesls upon.
BASS as the preferred method for request. F'or additional informatiod
evaluating EBT's. However, the existing regarding such tests, interested parties
test protocol which utilizes human should contact NHTSA's Office of
subjects is also incorporated in the Alcohol Countermeasures (OAC), NTS-
model speciBcations. The agency does 21, NR-iTSA, 400 Sevenlh Street, S.W.,
not wish to impose the 13ASS ttpon any Washington, D.C. 20590. Since higher
State which might wish to continue evith BAC levels are not recommended in the
human subject testing.! model specifications, failure of linearity

No objections have been received at these levels will not cause an
regarding the incorporation of a instrument to be dropped from the CPL.
simulation procedure to evaluate Ihe Califuinia also indicated that in PR
breath-sampling capability of tiBT's. 5.2.3, the value given for test series(a)

Comments were submiiled'oy the should have been 0.05 percent w/v.^Xhis
Department of Justice, State of typographical error h,s been corrected.
Cal(fomia, suggesting that dddiiional Other typographical errors have alsx -
values at higher BAC levels be Included been corrected and editorial changes
in the model speciBcations. California have been madti, none of which vfFecttr
indicated that, while the tests focus on the model specifications substantively.
the BAC level of 0.10, ihe average DWI Procedures
arrest in the State is between 0.17 and
0-18. A great number of BAC readings Testing to these ntodel specifications
are therefore beyond the test of products submitted by manufaoturers,
parameturs. Testing at the additional will be conducted by ihe DOT
higher BAC levels was suggested to Transportation Systems Center (TSC).
insure linearity at higher BAC values. Tests will be conducted semiannually,

tinder the model speeifications. or as necessary. Manufacturers wishing
testing is conducted at.05, .7 01 and.151. to submit EBrs for testing must apply
NHTSA believes that testing at these for a test date to NHTSA's Office of
levels is sufficient to ensure accurate Alcohol Countermeasures (OAC), NTS-
infor)nation'for a DWI orrest. Under the 21, NHTSA, 400 Seventh Street, S.W.,
current procedures, linearity is Washington, D.C. 20590. Normally, at
established up to at least the.151 BAC least 30 days will be reqnired from the
level. In every state. a BAC level of.10 dnle of notification until the lest can be
or lower is either illegal per se or scheduled. Otie week prior to the
presumptively illegal, and in no state is schedaled inltiation of Ihe test program,
either level higher then.15. Therefore, the manufacturer will deliver at least

one uuit of its equipn)ent lo TSC. D"I'S-

Stnten that wish lo cuntinne with humun 40. Kendall Square, Cambridge,
subieclslestingcanallenrnlivelynbtulnareference Massaehttsetts02142.Themanufacturer
mensurcment direolty (ronr Ihe respiratory eyslem shall be responsible for ensuring that its
through the use of rehreaihed air-'rhis technique device is operating properl,v and is in
was dcvised by 15C. under contract wilh NI qSA.
PurinfurmnllnnontheusenfrnhroWhing • propercallbrtltiail.IfthemWlufaetdter
techniques. fnternsted pnrtles may rvrile to the wishes (o s)ibtttlt a duplicate, backup
Office of Alcohol Cuunlcrlnrusm.a, n'lS-21. instrument, it may do so. In edclilion to
Ni IrSA, irp Sevenlh Slrnrl. S.M. w'nshinglun. D.C. the Operator s Manual and the
205ee and shonld request Ihe Interim Rupnrt
IRcbreulhcd Alrus a Refcrcnrc for Breuth:4lcuhul Maintenance Manual normally supplied
icswrs.OOT-uwith the purchuse of this equipntent. the

where a driver is charged wUh vehfcular
manslaughtcr or second-degree murder,
higher BAC levels are significant. In

mnnafacturer shall doliver to TSC
spaci6cations and drawint:s which fully
describe its ur)its. Propriniary
information will be respected. (Se.e 49
CFR Part 512. regarding the procedure
by which NH"1'SA will consider claims
of confidentiality.)

The manufacturer will have ihe righl '
to check its instruments between their
arrfval in Cambridge and the start of tha
test, but will have no access to them
during the tests. Any malfunction of tha
instrument which results in failure to
complete any of the tests safisfactorily
will result in a finding that the
inslrument does not conform to the
model specifications. If an instrument
fails to conform, it may be resubmitted
for testing.

On the basis of these results. NHTSA
will publish a Conforming Products List
(CPL) identifying the EBT's that conform
to the model specifications.

Retesting of instruments will be
conducted when.necessarv. NHTSA
intends to inodiiy and improve these
model specifications as new date and
test procedures become available. (The
test procedures may be altered. if
necessary, to meet unique design
features of a specific instrument.)
Notification tvill he provided in the
Federal Register of.each auch
modification. If NHTSA determines that
retesting is necessary, a manufacturer
whose equipment has already been
tested to the model specifications will
be notified to resubmit the equipment
for testing to the new specification only.

NHTSA shall cortify that the CPL
does, in fact, reflect whether a given
instrument meets the performance
criteria set forth in the model
specifications.
, If at any time a manufacturer changes

the design of an EBI currently on the
CPL, the manufacturer should submit the
proposed changes to OAC for review.
Based on this review, NHTSA will
decide whether the change will require
retesting of the instrument. Normally,
such retesting will be accomplished at
the next testing period.

OAC will be the point of contact for
information about acceptance testing
and field performance of equipment
already on the list. V3 Iteu it is available.
M-ITSA requests that Siate and local
agencies provide both acceptance and
Beid performance data to OAC.
Infornuttion from users will be used to:
(1) lielp NI-LTSA determine whether
EBI's continue to perforn) according fo
Ibe NHTSA model sper.ificutions and (2)
ensure that field use docs not indicate
excessive breakdown or nlciintennnce
problems.
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lf infornmtiua gatheted indicates Ihai
an inslrument on the CIrL is not
petfornling in accordr.r,ce wi(b tha
model specifications, NITTSA will dirert
7'SC to conduct a spacial investigation.
This study ntay include visits to users
and additional tests of the instrument
obtained from the open nlarket. lf the
Invesligation indicates that the
instrunlents actualiy sold on the market
are not meeting thc model
specifications, then the manufacturer
will be notified that Ihe instrument may
be dropped from the list. In this event
the manufacturer shall have 30 days
from the date of notification to reply.

Based an the TSC investigation and
any data prorided by the manufacturer,
NHTSA will decide whether the
instrnment should remain on the list.
Upon resubmission, the manufacturer
must submit a statement describing
what llas been dw.le to overcmne the
problems which led to the dropping of
the inatrument in auestion from the list.

No contments have been received
regarding these procodures.

Conforming Products List

611 May 11,1984 (4s FR 20109) the
National Highway Traffic Safety
Administration (NH'TiA pnblisherf as
Appendix C the Cor,fm•ming Prudocts
List (CPI.) listing the instrunlent.> which
had been found to conforin to the nmdel
specifications.

Cominents were submitted by the
Department of Health, Commonwealth
of Pennsylvania, indicating that the
Smith and 4Vesson Nlodal 1U00
Breathalyzer Instrument Ited been
omitted from the CPL. ThEs omission
was tite result of a tppographicat effor
prior to the printing the notice. The
Smith and Wesson Model1ooo
Breathalyzer instrument should have
been listed as a confornling product.
Additionally, several EDT's have sincc
been tested and found to conform to the
modal specifications.'ffie CPL, as
updated and corrected, appears as
Appendix D to this notice. The fact that
an F..D7' does not appear on the ltst does
not necessarily indicate that it failed to
meet the model specifications. It may
not have been included instead because
it was not teated.

Dp'f'rnodel specifications for the the 1'ratfic Laws Annotated,'
pp,rfornianee ar.d testi¢g of evidential Seation I1-90'L.1(a) (Supp. 1983). A

breuth testing devices ore Issued as sei BAC of 0.10"•fi w/v means 0.10 grams of
forth below. aicohol per100 cubic ceniinteters of

(23 U.S.C.402: delegatiuns of oulhority at 49

CF'R 1.50 and 5m )

Issued on: lkcember 11.1904.

George Reagle.
Associate Adntinistraror for77affic Sa,rery
Progroms.

Model SpeciBcatlon for Evidential
Breath Testers

1. Purpose and Scope

The purpose of these specifications
establish performance criteria and
methods of testing for evidential breath
testers. Evidential breath testers (EBT's)
are instruments that measure the
alcohol content of deep lung breath
samples with auffie7ent aecfiracy for
evidential purposes. These
specifications are intended pritnoril,y for
use in the qualiiicaticn testing of EDT'a.

2 Classification

2.1 Mobility

2.1.1 Mobile Evidential greath Testers

EBT's ittat are designed to be
ansported to non-fixed operational

sites in the t`teld.

2.1.2 NonmobiloEvidenti3l-Sreath
Testers

EB'r's that are designed iobe
operated•at a fixed location_.

. 2.2 Power Source

2.2.1 Dalter,y Powered Evidential
Breath Testers

EBTs that are powered by batteries.

2.2.2 AC Powered Evidential Dreath
'festers

EDT's thal are powered from the AC
power lines.

3. Definitions

3.1 Alcohol
Ethanol; ethyl alcohol.

3.2 BAC
Blood alcahol cwaeentration,

expressed in perce.nt weight by volunre
(;6 w/v) based upon grams of alcohoi
per 100 cubic tenlimeters of blood or per

In accordance with the foregoing, the ' 2101iters of breath in accordance with

blood (0.01 g/100 cc or 1.0 ntg/cc) or 0. t0
granls of alcohol per 210 liters of breath.
Alcohol concentrations in eitller breath
or in air mixtures can also be expressed
in milligrams of alcohol per liter of air
(mg/1); to convert mg/1 to units of
percent weight by volume, multiply by
0.21.e

3.3 Qualification Tests
Tests perfortlted to check the

compliance of a product with these
specifications.

3.4 Standard Deviation

A common indication of precision
among repeated measurements of a
single quanlity given by:

Standard Deviation=.
Sum (X-X)'

N-1

rvherc:
N =the number of measurements.
X=Ihe value ofsingle measurenlent, and
8=the niean (average) of 211 X's.

An equivaient formula which is often
more convenient for performing
calculations is:

Standard
DevIallon= N 1

where SS=
N

.' Copies of the TrafOc Laws Annotated are
available from the Nalional Commitlae on Unifurm
Traffic laws and Ordlnancae,5or N. Clobe Rd.,
Suite 400. Arlington. VA 22203.

° The conversion factor of O.er is a commonly
used value recognized by Ihe commiltee on Atcolml
and OlherDrusa of the Nalion¢l Safety Counca:
that Is. 2101iters of "deep lung' air at 31'C contains
epproain+ately Ihe same quantity (mass) of etbanot
as 10o cc of pulmonary blood.8ae.for example, R.
N. I larger. R. B Forney and R. S. Bnker. "Estimclton
of the i.evel of Olood Alcohol from Analysis of
Brcalh:" Quurterly iournal of Studies on AlWhol.17,
1-1a(10Ja).

Sum of X°-(Sum of
X)+

1



Fodeiill Register / Vol. 49, No. 242 / Frickt}'. f]r:coniherr14. 7984'/ 1`nlibbs

3.5 Systematic Error

4 As used in these specitlcalluna, the
diffnrenr.e between the meun measured
value ond the known va(uc. expressed
as a percentrige af the known vtdue.

4. Requirements

4.1 Precision

EDT's ahall measure the alcohol
content of vapor mixtures rvith an
average standard deviation of no more
than 0.020 mg/1 (0.0042% w/v) when
tested in accordance with paragraph 5.2.

4.2 Accuracy .

EB1"s shall measure the alcr,hoi
content of vapor mixtures>,vith a
systematic error of no more than n:5% or
0.006?6 w/v whichever is greater, when
tested in accordance with paragraph 5.3.

4.3 BlankReading

EBT's shall indicate an avertige
instrument reading of no more than 0.048
mg/1(0.010% w/v) and no single reading
shall exceed 0.096 mg/1 (0.020"6 w/v)
when tested in accordanco with
paragraph 5.4.

4•4 Breath Sampling

The #lity of EBT's to analyze rhe
approprtate portinaof the breath sample
shall be determined by testing In
accordence with paragraph 5.3. EBT's
shall indicale instrnr,nent reading of o.iN
mg/1(q.101% w/v) c!-5 , for each of 10
tests conducted with each of the three
specilied sample volume/delivery rates.

4.5 Power

When AC powered EBT's are
operated at line voltages of 108 V and
123 V (rms) in a cccr dance zvith
paragraph 5.6, the systematic errors
shall not exceed t5'."e. and the standard
deviations shall not exceed 0.020 mgJl
(0.004258 cv f v).

4.5.2
The operator's manual supplied with

EBT's tlmt operate from internal battery
power shall slale the maximum period
of time or the nuniber of breath tesis
thnt can be performr:d beforabattery
replacement or recharging is nece.ssary.
When tested in accordance with
paragraph 5.7.1• the systematir. errors
shall not exceed ±5 %, and the standard
deviations shull not exceed 0.02(I mg/I
(6.0042^a w/v).

4S.C1

When hattery powered EB'â"s tirnt ure
dr.signed to operate from a 12 V DC
vehir.le power supply are operalecl at
vulinges of 11 and 15 V DC In
iICc9ydance wlth pnragrilph 5.7.2, Ihe

systematic errors shali nut exceed !-5'6.
ancl the slandard deviations shall not
exceed 0.020 mg/i (0.0042:4, w/v).

4.5.4

When battery powered EBT's that
have an indicator that warns when tha
accuracy and precision requirements

4.9 .Operatcn s h4anuel

An operatot's manual shall be
supplicd by the manufaclurer or
distributor witle each EBT. T'his mun.rdl
shall clearly state the instructions for
operation ancl maintenance GPt(te
instrument.

(pars. 4.1 and 4.2) cannot be met 5. Test M19et6o^'-Sass
because ol battery condition are tested All tests shall he conducted under
in accordance witli paragraph 5.7.2.5, the
indicator shall function as intended. environmeatal conditions meeting the

requirements of paragraph 4.6.1. Each
4.6 Ambienl Conditions EBT under test shall be operated in
4 61 accordence with manufaclure^ s

instructions. All instrument readinge
EBY"s shall meet these specifications (equivalent BAC) shall be recorded to

when operated within the following three decimal places (i.e., O.k76t g
ambient conditions. BAC).

a. Temperature: 20 to 30 °C (58 to 86 With the exception of the tests
°Fl described in paragraph 5.6. a11 AC

b. Pressurer 73 to 1051filopascaJs (548 powered F.BT's shall be operated
to 788 ntm Hg)

c. Relatlye Humidity:10 to 90% _ that proride nominul 120 V AC.

4.6.2 5.1. Equipment

EB•f"s shall be tested in accordance 5.1.1 Breath Alcohol Sample Simulator

with paragraph 5.8 for their ability to T'he breath alcohol sample simulator.
operate properly at low and at high used to determine the sampling
temperatures. The low temperature tests. capability of EBTs, shall be capable of
s,tall be conducted at 20 'C (68 °F) or at delivering a total sample c•oluma rangiqg
the towest temperamre at which the frora 2.0 liters to 6.0liters duan time •
manufacturer states (par.4.9.) that the . Intervals from 6 to 12 seconds at a
ap.it will operate properly, c.hichever is temperature of 34 :L-0.1 "C. When used
lower, and the high tenrperature tesTs to anerate an ethuno( vapo.^ roile. the
shall be conducted at 30 'C (86 °F} or ihe g 1;
higitest temperature at which the test caaipee sha11 cousisl of th.ee

rnauufacturer states that the uriir will successive at):arwl rnixlure steps as
operate properly, whichever is higher. follows: 0.060^b

w/v: OA901: w/v; arSd

The systematic errors shall not ezceed
0.101"b w/v. The delivery duration of

-1-5?^
and the standard deviations shall each eth3nol mixture shall be adt'ustable

not exceed 0.020 rog/i (0.0042% w/v. to 2A, 3.3 and 4.0
i^ 0.1 s.'Phe ethanol

vapor mixture of the last step shail meei
4.7 Vibration Stability of Mobile Fe3T. the requirements of the I;FITSA hiodet

Mobile EfYf's shell measure the Specifications Calibrating Units 4 and

alcohol content of vapor mixtures with a the simtdator shall have sufficieat
s}•siemalic error of no more than t5"6 capncity to deliver a minirrtum of 12
and a standard deviation of no more contplete f l;ler saniples with no mora

than 0.020 mg/l (0.0042% w/v) after they than 1% degradation of the ethanol
have been subjected to the vibration test vapor concentration from the final
in accordance with paragraph 5.9. resemoir. A suitable simulator is

described in Appendix A.
4.8 F.lectrical Safety 5.1.2 Power Supply

ED'f's shall meet tie following safety
requirentents of the American National The DC poiver supplp shall be
Standard Electrical Safety adjustable from zero to 15 V, or such
Requirements: ANSI C 39.5-1974.' other higher operating voltage as niay lte
sections 6. Marking: 6.1. Unsafe specified by the manufacturer, have a

Temperatm•e. 9.2. Accessib!a Parts: 9. maxitnum peak-to-peuk ripple of 75 mV
Pre.cautions Against Spread of Fire; 11. and be capable of providing an output
Prute:ction Against Electric Shock (pars. current equal to 1.5 Gtnes the operating

11.1 ttnd 11.2): 13. Componeots, Parts current of the EBT under tests.
and Accessories: 14. Terminal Devices: 5.1.3 Calibration Device
and 15. External Supply Corrls.

The calibration device and thr.
et)mnol mixiure used therein shnll meet

' Cnpios of thie ANSI rnblitulinn moy.bc
obtrnnrd frem Ihe Amunr.un t`ntional Slnntlnrds
Icstilute, Ine., 14:A Broxdwny. New Vork. Norv Yur6 • 1he niodel sper.ifiruliuns nre isseed in th,
llVna nuiir.es ser.tL,n nf thie Fndernl fteglsler.

'' directly off of laboratory power lines
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the requirements of the NI I'l'S.1 htodet
SpeciBcations for calibrating units.

5.2 Precisian Test

Allow the lttstrunrent to warnt up for a
peroid of 30 tnin., or as specifie.d by the
nianufacnn•er. Connect the EB'C. in
accordance witfr the instrur.tions In tha
operator's ntannal, to a calibration
device that supplies known
concentrati, ts of etjtanal vapor.

5.2.3
Using the EB'f, measure each of the

three known ethanol vapor
concentrations listed below 10 times:
a. 0.24 mg/I (0.050% w/v)
b. 0.48 mgJl (0.101% w/v)
c. 0.72 ing/I (0.151% w/v)

52.4

For each of the tltreo sets of 10
measurements made in accordance with
paragraph 5.2.3, calculate tF.e standard
deviation to two significant figures. (See
saniple calculation in Appendix B.) Add
the three standard deviations and divide
by lhree to obtain the average standard
deviation.

5.3 Accuracy Test

Use the test data obtftined in
accordance witb paragraph 5.2 to
calculate Ihe systematic error at each of
the three known vapor concentrations.

5.3 Blank Test - '

Rinse each of the three vapor mixture
' reservol,-s of the breath alcohol sample

sinrulator (par. 5.1:1) with waterto
reuiove all traces of ethanol from the
reservoirs. Place distilled water in each
reservoir, and install the exhaust
manifold on the resmvoir assembly.
Turn on the heaters and allow the
system to stabilize at 34.0°C. Drive the
piston of the delivery cylinder to the
bottom o f its travel. Adjust ihe timcr for
each reservoir to provide a step duration
of 3.3±0.1 seconds. Connect the air
supply cylinder to asource of test gas
containing five parta CO_, 0.004 parts
CO, 80 parts N2 and 14 parts Qz- Qperate
the simuletor through three complete
cycles to flush the systom and fill•it ivith
the specified gas mixlure.

Connect the EtfT to the outptttoF the
simulator.lP it is possible, cannect the
output of the RBT to a spirometer to
measur^ IhP, volnmC et gas delivered
lhrough it. lf Ihe breath tester vent port
is vot accossible, pluce the unit under
test in an air tight laboratory glove box
of sufficinnt sira to provide at least 15
em. (0 in.) clearaace between the sides
mid top of.the interior surfaces of the
glove box.'i'he glove box sholl be
equipped wilh iutr.rnnl ootlets for 110 V
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AC potver, or connections for DC powe:r
as appropriate for the instrument under
test and a transparent viewing window
that allows observation of ail controls
and displays of the breath tester.
Connect tlte output of the slmulator to
the input of the breath tester by means
of an air tight feed In the wall of the
glove box and install a fitting on a vent
port in a wall of the glove box and
connect the 9 L vitalometer to it.
Measure directly the sample voiume
dclivored to the breath tester as the
volunie of air displaced from the glove
box.

Adjust the cylinder driver pressure to
deliver a total sample volume of 2liters

-!n a total delivery time of 10 s.
Subject the F.BT to 10 complete cycles,

. noting the instrument BAC indiaation For
each of the 10 tests:

5.5 Breath Sampling Test

Fi!( the ethanol vapor reservoirs of the
breath alcohol sample simulator (par.
5.1.1] with a mixture of ethanol and
water that witlyield ethanol vapor
concentrations of 0.060; 0.090 and 0.101%
wJv respectively in reservoir numbea 1,
2, and 3.Install the exhaust manifold
and turn on the heaters: Allow the
systeni to stabilize at a tetnperatuee of
34.0w-0.1"C. Adjust the drive.,pressure as
determined in paragraph 54, and set the-
timer For each reservoir pro file s;ep to
1.3i-0.1 seconds.

Attach the EDT to the oulpnt of the
sintulatot•. Run the simulator through 10
contplate cycles, allowing sufficient time
for the EBT to rocover between cycles, if
required, and record the.indicated
instrument reading for each lest

Ad"lust the profile step timers for each
reservoir to 2.0 seconds. Using the
procedure outlined in paragraph 5.4.
adjust the iniital drive pressure to
provide a total delivery volurne of 2,0.
liters. Conducl 10 tests as above and
record the instrument readings for each
test.

Adjust the profile step timers for each
reservoir to 4.0 seconds, using the
piocedure outlined in paragraph 5.4,
adjust the initial drive pressure to
provide a total tlelivery volume of 6.0
litet•s. Conduct 10 tests as abovc and
rucord the DAC readings for cach test.

Throughout the above test soquunce,
motiitor the ethanol vapor conconlration
in solution rnsorvoir number 3, and
replace the mialure as reqaired to
unsure compliance with the
requirements of the Nt I1'°,A htndel
Spr.cifirsttions for Calibrating Units.

5.6 Power i.ine Voltage Tests

5.0.1

Apply line power to each AC powered
EBT under test through a variable
autotransformer having a nominal input
voltage oi 117 V AC and an output
adjustable between 0 and 130 V. and
having a current rating as required by
the instrument under test. Any voltaga
regulating device used with the
instnmeent shall be connected between
the variable autotransforiner and the
lnstrument under the test.

5.8.2

Monitor the autotransformer output
voltage with an rms AC voltmeter
having an accuracy of 4:2% in the range
of 105 to 125 V.

5.8.3

Adjust the voltaga to the EBT to 108 V.
-Wait at least 30 min., readjust the
voltage if necesshiy and then
immediately measure a known ethattol
vapor concentration of 0.48 mg/1 (0.101^
w/v)10 times,as in the precision tests
(par.:5.2]. .

5.6.4 -

Increase the eoliage to the EB'r to 123
- V. wait at least 30mia., rea.djust the

voltage if necessary and again measure
a known ethanol vapor concentration of
0.48 nig/i (0.101%p cv/v)10 times (par.
5.2).

5.6.5 _

Calr.ulate the syslematic errors and
the standard deviations In accordancn
with paragraphs 5.2 and 5.3, for each of
the two sets of 10 measurements
(obtained with line voltages of 1l)t: V
and 123 V).

5.7 Battery Porvered'rests

5.7.1 Infarnal Power Supplies

tnstall new disposable batteries or
fully cltarged rechargabl¢ batteries in
the EBT under test if it is designed to
operate from an iirternal battr.ry power
suppty.

5.7.1.1

Turn lhe EBT under test on, and e t!ow
it to tvarm up as specifiert by the
ntanufacturer and measure a known
etltanol vapor concentration of 0.40 nb/t
(0.101% w/v). If the ntanufacturer
speciftes a moximuni number of iesiti
that can be conducted before recharging
or replacing the batteries. repeat the test
until that nuinber of nieasterommtts have
bcen ntaclc. If the mnnufacturer doca noi
specify the nuntber of tests t'nut can be
ntade. but instead specifies a mtuinnun

' period of operation during wltich tim
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F,BT wiU provide acaurate, analysis,
allow the unit to operate cuntinunusly
fnr, that period of time; measive a knotvn
nthanul vapnr concentration periodically
tiuring the time of contimwas operation
at intervals equal to apprnxitnatel-y one-
tenth'of the manufacturer specilled time
(ihc fast measurement taken at the
nlaximum time limit) to obtain a totai of
tenniensurentents.

5.7.1.2

Calculate the systematic error and the
standard deviation foc the set of
measurements obtained in pa: agraph
5.7.1.1 in accordance with paragraphs
5.2 and 5.3.

5.7.2 External Battery Power SuppliEx

Connect an EB'r that is designed to
operate froma vehicle power supply to
a variable laboratorv dc poiver supply
that meets the requirements af
paragraph 5.1.2.

5.7.2.1
Monitor the potver supply voltage

with a voltmeterhaYing an accuracy of
^ 2% in the range front 10 to 16 V dc,

5.7.2.2
Adjust the roltage to the EBT to

lt'!-0.25 V. Wait at leest 30 min., adjust
the voltage if necessary and then
immediptely measure a known ethanol
4apor conr,entratiori of 0.48 rog f I(6.101 a
v/v) 10 times, as in the precision lest
(par.5.2).

5.7.2.3

Increase the voltage to the EffT tn
15c1;0 ^25 V. wait at le(ist 3f) mir._
readjust the voltage if necessary and
again nteasure a known etllanol vapor
cnncentration of 0.46 mg/1 (0.101% w/v)
10 times. as in the precision test (par.
5.2).

fe;.2,4

Calcuktte the systematic enor and
standard devintion fur each of the two
sets of 10 measr,rements obtained at 11
and 15 V.

5.7.2.5

It the battery powerod EBT under test
incorporates an indicator to warn the
operator when the power has been
depleted such that the accuran• and
precision reqoired can no lunger be ntet.
operate the unit from the internal
batteries continuously and nntr. .rhether
the indicator functions properly. if the
manufacturer specifies the voltage level
at which the indicatcr operates, remove
the internal l+alteries :md connrct ttte
F.13T tu a v:+riahle DC power supply (par.
5.1aj and adjust the imput volm.-Ia to

that level: note whether the indir.ator
functions as intended.

5.8 Ambiant Temperature Test

Maintuin the tesf temper'atures
constant and accurate within 15t1A°4'
711pU6)']708TTrfE SdpQTtOV Orp T'rle
Tf0'TLV)' TepcOS.

5.6.1
Allow at least 1 hour for the

-evidential breath tester EBT to come to
temperature equilibrium at each
requirement test temperalure.

5.8.2
b4easure a known ethanol vapor

concentration of 0.46 mg(1 (0.101% w/v)
10 times at each test temperatlve.

5,6.3
Calculate the systematic error and the

standard deviation for each set bf 70
measurements.

55 Vibration Test for Mobile EBT's 6

5.9,1
Subject the mobile EBT to simple

harmonic motion having an amplitude of
0.38 mm (0.015 in.) [total excursion 0.76
mm (0.030 in.)] applied initially at a
frequer.cy of 10 f-]z and increased at a
uniform rate to 30 Ha in 2'.4 min., then
decreased at a uniform rate to 10 i-lz in
2?4• min

Subject the unit to simple harmonir
motion having an amplitude of 0.19 mm
(0.0075 in.) itotal excurslon 0.38 ntm

1
0.015 in.)) applied initially at a
reouency of 30I-Iz and -ulcreesed at a

uraiform rate to 60 Hz in 2'k min., then
demuased at a uniform rate to 30 Hz in
2rh min.

5.9.3
Perform the teets described in

paragraphs 5.9.1 and 5.9.2 in each of
ttrree directions, namely ln the
directions parallel to botll axes of lhe
base and perpendicular to the p]an of
the base.

4,6.1 d>,ring the tests described in 6.1,
6.2, 6.5, 0.4, C.S. and 6.7.

6.1 Precision test usb,q knotrn ethanol
vapor crorrcentrations,

8.1.i Connect a device which supplies
known rx'ncentrations of elhanol vapor
to the evidential breath tester in -
accordance with the instruciions in the
operator s manual. The device and the
ethanol mixture used therein shall meet
the requirements of the standard for
breath tester calibrating units.

6.1.2 Flush the sampling assembly of
the instrument complutoly with the
alcohol vapor sample as described in
the operator's manuaL

6.1.3 Using the EBT. measure each of
the three known ethanol vapor
concentrations listed below ten times:

(a) 0.24 mg/1 (D.050 percent 6V/V).
(b) 0.40 mg/1 (0.10 percent W/V).
(c) 0.72 mg/1 (0.15 percent W/V).
61A For each of the three sets of ten

measurements made In accordance with
6.1.3, calculate the standard deviation.
(See sample calculation in Appendix B.)
Add the three standard deviatitms and
divide by 3 to obtefn the average
standard detdation.

6.2 Accuracy test using known ethanof
vapor concentrations. Use the test data
obtained in accordaoce with 5.1 to -
calculate the systematic errorat each of
the three known vapor concentrations.

6.3 Blnnk test using olcohol-free test
subjects. .

6.3.1 Se)ect five test silbjects in
generally good physical condition. The
test subjects shall have consumed no
alcoholic beverage during the 2-day
peridd prior to testing and no more than

^ tha eqeivalent of 3 ounces of 100-proof *
liquor durL-^- the 4-day period prior to
testing.

6.3.2 At least two of the five subjects
selected shall be stnokers and shall
smoke at least once during the 2-hour
period preceding the sturt of testing, but
shall stop at Ieast 20 minutes hefnra the
start of testing.

6.3.3 Take a breath sample from each
test subject and obtain un Instrument

5,y 4 _ reading. allowing sufficient instrunrent
recovery timc (i.e., the time necessary to

Measure a known ethanol vapor properly
concentration of 0.48 mg/1 (0.101% w/v) clear the evidential breath
10 times, and calculate the systematic tester when following the operationinstructiunsj between measurements.
error and the standard deviation. 6.3.4 Repeat 0.3.3 to ebfain a lotal of
6.A/terflateTestTlethod1tunfan- tenmeasurements
Subjoct 7'esting 6.4 [treath somptiny lest.

The ainbient contlitions of 6.4.1Select eight test subjects in

totnperature, preseure, and humidity generally good physic.a) condition.
shall be within ttte ranges speciGed in 6.4.2 T1e subjects' body temperafurus

ntoasured orally shaU be between 970.
- F and 99.5' F just prior to the start of

° 1he fent rras tuken from F!A SlnnrlarC 1tS-: tH- testing. '
A ftulp ter't]'whlrh Is nv:,ilnldu f,-um IAvr.[rboic
Ir,dostdes Assomatinn. Cnginr.erinA Departmont. 6.4.3 Alcoholic bevurages (mixed if
znut r:pesvicet.v.w-.weshintunn.n.t: xtsxte desiredwith a nun-ulcuhalic beveragel
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shall be c.or.sumed b;: the oinht suhieclc The blood scunples shnll be analvzad
over a period of 1 to 2 hours. A very v:ithin 72 hours atler being taken, using
light me.d r.onsi<ting of nne sandwich a nlethod of tlnalysis which meets fite
and a nnn-alcuholic heeerare shall he requirements clf &8. tio less than two
offered to the subjects before the start of determinations of alr.ohol concentralion
the drinking perind. Smokin; shall be sltall be made on each bloucl sample.
permitted if desired during the drinking 6.4.8.1 A reference sample. of known
period. concentration of ethanol in whole blood

6.4.4 i'be eight subjects sitall be ir, the range between 0.05 and 0.20
divided irno two groups of four. Each percent W/V shall be prepared by tht:
subjecl shall be given a different amount analyzing inboratory. and five
of alcoholic beverage to drink, to ensure deterrninations of the reference sample
that ihere is a dlstributien of Bt1C's ethnnol concentration shall be made
tvithin e•r.c,h group, dnd that Group 1
BAC's are within the range 0.04 to.10
percent W/ V and Group if BAC's are
wlt]»n the range CL3 to 02 percent W/V.
Table 1 shall be used as a guide to
calculate the consumption of alcoholic
beverages necessary for a subject to
reach e particularBAC. Ao constraints
on body we:ghf of subjects is implied in
table 1. Howecer, the listed amounts of
liquor should be adjusted fer light and
heavy subjects.

TAetE 1

9Ae.

wrv
sunaant nt tCdcrocr h¢:w

concurrently with the analysis ef the
blood samples.

8.4.8.2 Tbe analysis of the reference
sample and the blood samples shall be
considered acceptable only If-

(a) The standard deviation of the five
determinations of the reference sample
concentration does not exceed G.005 per
cent WJV: and ' • 11

(b) The systematic error of the five
determinations of the reference sample
concentration does not exceed plus or
minus 5 percent.

6.4.9. Calculate the average of ihe
BAC pteasurements for each testa
subject. Let the letter X equal this

0.06d.0e o wm:o5.._..... _.._......^.-,.^_- 175-150
a1a-0.12 5'.L 1r5-1s0
0.20-0,13 10onKe3-----...-..._ irSiso

---

6.4.5 A wa°ting period precedbig the
talct.ng of a bren:b saaple frcnl each
subject in accordance with 6.4.7.1 shail
begin ivhen he has consumed all of the
alooltoltc bercrage givLn him. The
duration of this wniting period shalt be
at least 90 minutes if cnp?iary blood
samples are lo be drawn, and 120
niinutos if venous blood samples are to
be dratvn. During the woiting period the
subjer.ts shall riot r.onsume any
alcoholic beverages.l'hese subjects ivho
smoke may do so, bltt shtill stop at least
20 minutes before the testing begins.

&4.6 Blood samples, to be taken bv a
medically qualified person, shall he'
eitltet venous blood frotn the cubital arm
vein or capil.'ary blood from the finger
tip.

6,4.7 tnstruct ench subjer.t
individurdiy. as to the manner in which a
breath spechnen is to bc cleiivered to the
instrumer.t under lest, in accordance
with the operator's menual.l'he test
sllall then proceed as follows.

6.4.7.1 7'ake the subjecl's hrcalh
sample aud oluain the instrument
reading.

6.4.7.2 Take tr blood sample lvithiri 2
nlinutes after tnking thu breatll sample.

8.47.3 Rapeat 6.4.7.1 taking care Ihal
the brecdh lesting inslrutnent has had
sufficient recovery tinte, but cdloceinl; uu
more thlin B nlinlltes bCtPL•cll tile taking

of tht• firsl and second hrrath sanlpirs.

average BAC, and use the sabscrtpts 1
to 8 to designate the test subjects in
asc=ndi.ng order of alcohnl
concentration (f.e-, X=. Xa, • ` ', Xs).

B.4.10 Calctdate the ave,raQr.ws of the
duplicate instrument reaclings rl7ude £n
accordance x.:h 6. 1.7 for each test
subject. Convert if necessary to tlta
satne units used in 0.4.9 (percent W/V)
by means of the cnnverstun ft,.:or 0.21
(see footnote 2). Designate euch average
instrument reading Vvitb the letter Y nnd
the same subscript used to identify the
subject in accordance with (}.4.a.

6.4.11 Compute the following
averages. and designate Ihem as

4&t3ra'1

ttlrott„h the Point (X, Y) anci puralbd to a
line [not drawn in the grt,ph) joining the
points (Xl, Yl,) and (Xu, Ylr).

0.4.14 Draw tivo lines parallel to the
bre:lth/blood cerrelalion line and
passing through ttte points Y+0.020 ttnd
Y-0.020"i W/V.

6.5 Pov`'t:r line voltitge test.
6.5.1 Apply line power tu the a.c.

powered EBT uncler test through a
variable auto transformer having a
nominal Input voltgaae of 117 volts a.c.
and in output adjustable between 0 and
130 ^olts, and having a current rttting as
required by the instrument under lest.
Any voltage regulating device usect svith
the hlstrument shall be connected
betweeit the variable autotl'itnsformer
and the instrument under test.

6.5.^ Monitor the autoUansformer
oulput voltage witll an rms a.c.
vultmeter having an accuracy of pltts or
minus 2 percent in the rnnge of 105 to
125 volts.,

6.5.3 Adjust iile voltage of the 6337' tn
108 voh:.: After at loast one-half hnur,
check the eollage and reacljust If
necessary. Then imnrediately motlsure a
knoivn ethanol vapor concentration of
0.48 ntg/1 (O.io4d W/V) ten times ils in
the precision tost (6.1)

6.5.4 Increase the vollage'.o 128
volts. and at least one•half hovr iaier
readjnst the rnltuSe if necestarv and
again measure a known ethanol vapor
concentration of o.48 n1gi1 (0.10':6 t1'/V)
ten times.

6.5.5 "Calcidate b'1e systurnatic errors
and the standard deriations for each of
the two sets of ten measurements'
(obtained. with line voltages of 106 volis
and 123 volls).

6.6 rlmbient eempercla%e Lest. -`
6.6.1 The test ".emperatu:es shall be

indicated." constant and accurate withia ptus or
(a) Xlr, as t£ce everage of Xc, X1 and Xa. minus 3°C throughout ehe duratiun of the

(b) X,,, as the average of Xt. X, andXu. testing period.
(c) Ytl, as the average of Ye, Y1 and Ys. 6.8.2 Ailow at least 1 hour tor the
(d) Yt; as the average of Yr. Yi and Ys. instrument to come to tcrnperature
(e) X. as the average of all eight X eqltitibrturn after each test tcmperettu•e

values. ' changa.
(f) Y. ae the avernge of all e£ght Y &6.3 Perform steps 6.1.1 and 0.1.2.

values. Meusure a kuown ethanol vapor
6.4.12 Plot on gruph paper the points concentration of 0.48 mg/i (010 perceul

corresponding to (X, Y), (Xtl, Yu.l (X„ W/V) ten thues at etich test
YI; ) and the eight breat£i-blood points temperature.
rorresponding to (Xr. Yt) ()xz, 6.6.4 Calcultlte the trcerage value of
Y+) '''(Xs, YF) (eee figure in the clhtinol vapor concentrution
Apper,dtx C.). measured at each lest ternperattra.

G.4.73 Drew a straight line.. referred to Applv tlny temperature currec:tions
as the "breathjblood correlation line" specified by tl1e opemlue s macual ul

- See Aâpendis U For n xuurlJO cxlr.utuuun. Au
udditinnnl eimntple may be found nn giages 5-27.
p:,raRruph S-4.3.2. of KBS tlundhtok 91.
"FNprrinv:nlul 54di.aira;' avueabtu Irnm ttre
tinprrinumdent uf nm.umcnin. U.S. Gm rrnmrnl
{hintin;; O(nrx. 4t'ashloglon. U.f:^ :xHe:

oblain the adjusted averr.tge vuluos.
6.6.5 Using the adjustc+d average

values. calculate the sestomtdic errur fnr
cnch set of ten measnroments. Aisn
r.alctdate the sl:mdard dt:viutiun fur
eneh eet of tell meilSin'Llaenla.
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6.7 Vibration test formobile L•73'G'
8.7.1 Subjecl the nlobile GST to

vibrations of siniple barmonic motion
having an amplitude of 0.015 inclles
(total excursion 0.03 inches) appliud
initially at a ftequency of 10 flz and
increased at a uniform rate of 301 iz in
2yz minutes, then decreased at n
uniform rate of 10IIz in 2'k minutes.

6.7.2 Subject the unit to vibrations of
siniple harmonic motion having an
amplitude of 0.0975 inches (total
excursion 0.015 ir:..:les) applied initially
at a frequency of 30 Hz and Increased at
a uniform rale to 60 Hz in 2'M minutes,
then decreased at a uniform rate to 30
Hz in 2?•5 minutes.
. 6.7.3 Repeat 6.7.1 and 6.7.2. in eacti
of three directions, namely in the
directions parallel to both axes of the
base and perpendicular to the plane of
the base.

8.7.4 Perform steps 6.1.1 and 6.1.2,
Measure a known ethanol vapor
concentration of 0.48 mg/1 (0.10 W/V)
ten times, and calaulate the systematic
error and the standard deviation.

8.8 Blaod alcohol nietlrodology test.
The analytical measurement system for
the blood alcohoi concentration
delerminalion shall be checked in the
testing laboratory at least once prior to
that laboratory performing the analysis
required in 6.4.0.

6.8.1 . The dotermination of tbe
etftanol conce'ntrations of the reference
blood alcohol samples shall be
performed by the same laboratory •
pe[soimel who determiile the ethanol
concentrations of the test subject blood
sarnplas taken in accordance with 6.4.
The analysis of the reference samples
ahall cli/sely parallel the unalysis of the
test subject blood samples, especially
with respect to laboratory conditions
and analytical technique.

8.8,2 Prepare witb an accuracy of
plus or minus 1 percent, a blank (an -
alcohol-free blood sample), and three
refet•ence blood alcohol samples having
ethanol concentrations witllin plus or
niiaue 10 percent of 0.03, 0.100 and 0.200
percent W/V, by alding known
quantities of ethanol to alcohot-free
whole blood containing a suitable
preservative.

8.8,3 Determine the etlianol
concentrations of eacii of the three
reference sainples and the blank five
times. -

0.8.4 Compute the means, standard
deviations, and systematic errors for

ench of the four sets of five
determinations.

6.8.5 The niethod of analysis shall be
considered acceptable if:

(a) Thc opparent etltanol
concentration of the blank (alcohol-free
blood) does not exceed 0.002 percent
W/V.

(b) The average of the standard
deviations Fronr the analyses of the
tllree reference samples does not exceed
0.005 percent W/V.

(c) The systematic error of the
analysis of the 0.05 percent W/ V
refercnce saniple does not exceed plus ,
or niinus 10 percent; and

(d) The systematic errors of the
analyses of the 0.100 and 0.200 percent
W/V reference samples do not exceed
plus or minus 5 percent.

Appendix A Breath Alcohol Sample
Simulator

The concentration of al-cohol in a
single expired breath from a bnman
subject, following the ingestion of
alcohol, Is asymmetric with time as
shown in Figure A-1, a typical alcohol
sample profile.

Figure A-2 shows a block diagram of
a breath alcbhol sample simulator that
is suitable for use in a laboratory to

r Thie test was Inknn from F,t.A Standud RS-2e41-
A(July 19721 wh?ch is m•ailnhlo from Electronic
Industrieo Ascociaeon. EnShmcring D.pailmont.
7aa1 EyoStrret NW., Washineton. n.C.2Waa.

evaluate the deep lung sampling
capabilit,vof instruments used to
measure the alcobol concentration of
human breath. For a full discussiori•of
the development of this equipment;Fefer
to NBS Special Publication 48D^1,8
Issued in )uly 1981.

The breath alcohol sample simulator
consists of tiu•ee ethanol vapor
chambers connected to a common
exhaust manifold. In use, air front a-
large piston and cylinder is routed
sequentially through each of the ethanol
vapor chambers [each adjusted to a
different and higher ethanol vapor
concentration) to produce at the exhaast
manifold in a series of concentration
steps joined together to form a single
asymnietric profile.

The discussion ihat follows identifies
equipment by manufacturer and model:
however, ttiis does not constitute an
endorsement of tlleir products. Any
equipment meeting the requirements as
specified in paragraph B.I.I. of this
standard n+.ay be used to construct a
breath alcohol sample simulator.

The three ethanol vapor chambers are
grouped together as shown in Figure A-
3.1'he input and output valves (Model
53C101-IN14-2, Valcor Engineering,
Kenilworth, NJ) are autonlalically

• Aveiluble frum the Law Enrorcenent Standurde
t.nbnratory. National eurenu of SOandnrds.
Waahinatun,n.C.za2M.

controlled so that tha air passes throtlgh
each solution at tlre proper time nnd for
tlle proper duration. ifeaters,
tllermaregulators. and the stirers used in
the solution reaervoirs were taken fronl
MK ti Simulators (Smilh and Wesson
Electronics, Springfield, Mass.), the
shafts of which were extended. The air
diffusers (double) were taken from
Model999 Air Pump (Lew Childre and
Sons, Inc., Foley, AL). High precision
thermometers (±0.1'C) are used to
monitor the temperature. Initial '
pressures are variable from 0 to 200
inches of water. Although maximuin
final delivery pressure is only 64 in. of
water, higher initial pressuras are
needed to overcome Ule high flow
resistance of ihe air diffusers.

The air supply for the breath alcollol
sample simulator is provided by a 7 liter
air driven piston and cylinder assembly.
The duration of the step for each ethanol
vapor chamber ia contcotled hy a relay
timerjbfodel W21LLfA'1OX-2,
Magnecraft Electric Co., Chicago, IL).

When used to evaluate the deep lung
sampling capability of breath alcohol
instrumen!?, the solution reservoirs are
filled with water and ethanoi in the
proper proportions to result in ethanol
vapor concentrations.of 0.060, 0.090, and
0.101% w/v, respectively in reservoir
numbers 1, 2;;nd 3.77re heaters are then
turned on and the reservoirs ai:3
exhaust manifold allowed to stabilize at
a tomperature of 34°C. The
concentration of the ethanol vapor in
reservoir n_nlber 3 is tested in
accordance with the procedures of the
Nf-ITSA Model Performance
Specificatior,s for Calibrating Units for
Breath Alcohol Testers to ensure that
the concentration is 0.101% w/v as
required.

The relay timars for each of the three
reservoirs are adjusted to provide an
individual profile step each equal to
one-third of the total delivery duratian,
such as 4A seconds at concentrations of
0.0809b w/v, 0.090% cvfv, and 0.101°.; w/
v. The instrument to be tested is then
connected to the output of the exhaust
manifold.

The 7liter air supply cylinder piston is
driven to the bottom position of its
travel. The pressure regulator on the
input of air supply is adjusted to the
predetermined test pressure for the
instrument under test to deliver the total
sanlple volume In the required time.l'he
pressure valve to the piston is then
opened, end the tiniers are allowed to
cycle automatically to deliver the
required alcohol vapor concentration
profile la'the unit under test.
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Appr.ndix B-Sample Calcuiations of
Precision and Accuracy

7'hc results of 10 sample
tn4:asurements made in accordance wilh
5.1 and 6.1 ai three known ettlnnot vapor
concentration levels are as follows:

TASEn B-1

To To+10 s

Fi,guxe A,1

Append'Ix C
Sam., :le Calcufatiuns in the Deen Lun;;'
Samaling Test

C.I. Breath and hlood alcohol
concentration nleaslu•einen±s hat c hl:en

"=niode for each of eight auiljecls in
accordance with 6.4. Tite ave>aQe of thr.
k1AC measaremen.s for ench subjccl is

I

6Cif IICES p)^^

T1R1E

IAaaCwernentTlo,
024 mg/l
(9504w/

v)

D.4[Img n
(D.IOIYa

W/v)

0.^1 mqrf
(0.i51^

wIV)

YR W/V SS w/Y S^ w^V

1.....^...._____.__ 0.045_.._.._ 0.092.........,, 0.tG9
2_......._..._.....-........... DAi6_......._l 0.09r_....._.. 0.t49
3 .............._ .._.._.... 0.0J9..._..... 0100.1 ......_ 0.145. ._
4_...._,,.-W.....,,_._

^
D.O48..,.._ 0.105.___ 1 4.14t1

5._._-- 0.045....... .. D.teO

r...._...._..^._.._........ n0er_..-... 0.Da5.-__.. 0.152
e._.....^..__............. 0.050..._.. _ D.taz......... ..

^
0.14r

y ...............--_._-..... 0.047 ..._.._. D.Cxa......-_. 0.15+
10 .............^..__....... 41046.,.....,... 0.094..........10.152

Avaase._.._..._... 0.047 _..__... DA87..._. 10. 149
SWnda+d daalaUOn...., a001P%.._ O.n042A .... I C.IX129^.

Aar.a9a __-... _.. .• 0.0010A..... 1
slarcWtl

- G5.'mian.

° I
'

-' ' -

..._.T..._._wrr;rr - e.ntered in tlle X cOlann: and the

TNt1.lIgSYA1N
RES/0"rJA nt

i'igure 14-2

average of the duplicate instrument
rearOrys for each subject Is e.nisred ic
colurnh Y as follows:

Blood X percenl W/V

X,=0.0510
X,=0.0640
X -0.0620
X.=0.0800
X;.=0.1250
Xa=0.1580
X,=0.1900
Xs=0.2030

B'eatn Y psrcent VJ.'

Y,=0Y.0510
Ya=0.0646
Y5=0.0717`
Y<=0.0699
Ya =0.1164
Ye=0.1294
Yv=O_1577
Ye=0,1647

currm nro'tmlxcsI ' 0.27$a average Values computed in

--t--F-Y.•^
TNERa10NEit4 i d Etrf

YRs
!Iq DljuT

1 4"-7JtxeuO(0
SIOCC NV

^ ^1 ^111.1

11

01

SCtYRdU CYiNr
UtTE nl

rinHlAmRE
COIIiRCt IRC
Alf Ilwi
TYR 4NE inEY1I110
au

accordance Wlth 6.4.11 for the SIJOYe
data are:

X,, =0.06567% Y,, _0 r6250°s
wrv w/v

X„ =0.18400% Y,„=0.1506°/a wr
W/V V.

=0.12025 W/ V =0.1057C55
V W/V

I
It

._319RTr

C.31'he data points and brentll/blood
correlation line are entered in the
sample graph (Figure C-1) as required in
5.9.12 and 5.4.13.

C.4 The value of Y, as defined in 4.4.1.
is eqoal to 0.0919; WIV.

C.5 All eight n, the breath/blood
points lie between the lwo linev drawn
parallel to the hrcolh/blooEt currelution
line and ilErough the poinls 1 -".0201"v

7 9igmu 3^i W/V=0a11°d W/V atud t --11,0^-0l'G W/
V=0.671"6W/V-
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Highway Safety Programs; Standard
for Catibrating Units for 13reath
Alcohol Testers

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DQ'f.

AOTION: Notice.

SUMMARY: This notice converts the
standard for caiibrat•:ng units for breath
alcohol testers from a mandatory ,
standard to model specifications. The
standard (38 FR 36167) established
performance requirements and methods
of testing for calibrating units.
Calibrating units provide known
concentrations of ethanol vapor for the
caUbration or calibration checks of
Insrruments, used by law enforcement
officials, which measure breath alcohol.
NHTSA is converting this etandard to
provide flexibility to the States and
because the benefits of the standard can
be maintained without 6tD existence of a.
mandatory requirement.

DATE: This notice becomes effective
December14;1984.

FOR FURTHER n•1FORMATION CONTACT:
Mr. Ronald E. Engle, Office of Alcohol
Countermeasures, NTS-21, National
Highway Traffic Safety Administration,
400 Seventh Street, SW.. Washington,
DC 20590. Telephone; (202) 426-9581.

012 -

APPENDIX D.-CO.`IFORh9NG PRODUCT3 GST

OF EVIDENTIAL BREATH MEASUREMENT DE-

VtCES-Contlnued

Menulecilvar mcdel

Komyu RikysRU, Kogyo. K.K.; KL
tFgaw+. Akdyear DAP-z.._............

tuckoy Leborawriese. San 6emadn0.
Cgld,

Nalknnl uresga, Ino., Pitlsburpr,, PA

aranulslr,ur00D.........._.........___._
areelbeiTSUr 9DOA........•_..._......M....

OmGCn Systems, Psfo Nto, CaliL

Skmens^AlSn Cheny !ffit N; Alcannl...
SmMn end Wesson Elscuanifs. SPtM,¢

flnk, Msse;

200U.._.._._.._..........__...._..........
Varax syxlame, Mc, Falryarl, NY; Tlre

Moblle

pR Dna.815T50U F'fled 14-1t^1;12^55 ym)

fi1LLFNG CODE 49ir1-59-M

Nam
mdale

SUPPLEh7ENTARYINFORMATION: On May I
11,1984 (49 FR 20102) the National
Highway Traffic Safety Administration
(NHTSA) issued a notice proposing to
convert the standard for calibrating
units for breath alcohol testers from a
mandatory standard to model
specifications. lr.terested parties were
invited to submit comments on or before
)une 71,1984.

No objections have been received
regardin3 the proposed conversion.
According(y, the mandatory standard is
hereby rescinded and, in its place, the
model specifications are issued in the
notices section of this Federal Register
for use by State and local governments.
Also published is a list of calibrating
units which have been tested and found
to conform to these model speciiications
(Con£orming Products List).

The model specifications closely
resemble the standard. NfffSA wal
continue to test oalibrating units to
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determine whetirer they r.omply with
performance criteria recommended in
the Nff't'SA niodol specifications.
Results of this testing will be published
by NtiTSA.

State and local governments may
either rely on NiiTSA's test results and
adopt the tnodel specifications, or set
their own requirements. In this way the
integrity of the States' alcohol
countermeasures program is not
compromised. It is the agency's belief
that the States will continue to give the
programs high priority.

Since this notice converts a standard
to model guidelhles, thus incrensing
State flexibility, the 30 days notice of
the effective date required by the
Admirustrative Procedure Act is not
applicable.

NHTSA has analyzed the impact of
this action and has determined that it Is
neither "major" :vithin the rneaning of
Executive Order 12291 nor "significant"
within the meaning of Department of
Transportation regulatory policies and
procadures. Because States and
localiltes have been purchasing units on
the approved list with and without
Federal funds, there is no reason to
balieve that these practices will change
if the Federal standard becomes.model
specilications.

The reseission of this standarcl will
have no economic impact on State or
local governments nor on t!re
manufacturertt of calibratL7g units.
Because there will be virtually no
economic or other impact from this
canversion, a full regulatory evaluation
is not necessary.

In accordance with the Regulatory
Flexibillty Act, the agency L•as
evaluated the effects of this action on
small entities. Daaed on that evaluation.
I certify that the rescission of this
standard will not have a significant
economic impact on a substantial
number of small entities. While the
manufacturers of calibrating units may
be small businesses as deRned by the
Regulatory Flexibility Act, they will not
be significantly affected by this action.
lt is fully expected that States and
localities will not alter their purchasing
practices as a result of this proposed
action. This action will, therefore, have

1'he agency has also analyzed this
action for the purpose of the National
Environmental Policy Act. The agency
has determined that rescission of this
standard will not have any effect on the
human environment.

(23 U.S.C. 402: delegations ef authority at 49
CFR 1.50)

[ssued on: December 11,1984,
Diane K.Steed,

Administralor.

and localities witlt and uvithout F: leral
funds have been thase which appeared
on the list. On Septernber 16.1982, tbe
agency issued new NH1'SA 402 funding
requirements which stated that the use
of 402 funds for ihe purr.hase of alcohol
testing devices is no longer limited to
the purchase of devices on the QPL,
While the notice did not address
calibrating units, the agency feels that,
since there is no basis for a distinction,
the purchase of these units should be
treated similarly.

Therefore, on May 11, 1984 (49 FR
20102) NHTSA proposed to convert the
mandatory standard for the performance
and testing of calibrating units to model
specificatians. The notice indicated that
the model specifications rvould closeiy
resemble the stnndard for aalibrating
units which appears in 40 FR 36167.

The agency will continue to test
calibrating units and will releasa ita
findings to provids States which choose
not to conduct their own testing with
adequate information upon which to
base their purchasing decisions.
. This program therefore assists the

State and local communities by
providing a centralized qualification test
program for calibrating units for alcohol
testers.used in law enforcement - .
programs. The model specifications are
not intended to reolace the current
qualification programa required in
certain States for this equipment or to .
directly regulate the manufacture af
calibrating units. However, some States
may wish to make use of this program in
addition to setting their own
requirements: While the agency is not
imposing its findings on State and local
governments, NHTSA encourages each
State to consider adopting the NHTS'A
model specifications as its own.

Interested par!ies were invited to
submit comments on or before June 11,
1984. No objections have been received
regarding the Issuance of these model
specifications.

Procedttres

Testing to these model specificetions
of products submitted by manufacturers,
will be-conducted by the DOT
Transportation Systems Center (TSC).
1'ests will be conducted semianriually,
or as necessary. Manufacturers wishing
to sub * mit calibrating units for testing
must apply for a test date to NFi'i'SA's
Office of Alcohol Countermensures
(OAC). NTS-21, NHTSA, 400 Seventh
Street, SW., Washington, D.C. 20590.

tFA Doc. 8".".'D7 Filed ]Yrt^a: azSS pni

aILUflG CODE 75]}01-M

Highway Safety Programs; Model
Specifications for Calibrating Units for
Breath Atcoho! Testers; Publir,ation ot
a Conforming Products Liat

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACT{ON: Notice.

SUMMARr. This notice establishes model
specifications for the performance and
testing of celibrating units. These model
specifications replace the Performance
Standard for Calibrating Units for
Breath Alcohol Testers (40 FR 36167)
which is rescinded in the rmtices section
of this Faderal Rel,dster. These model
specifications are issued for ure by
State and local governments.

1'hia notice also publishes a
Conforming Producis List (CPL) which is
a list of calibrating units for breath
alcohol testers which have been found
to conform to the nrodel specifications.
DATE: This noGce becomes effective on
the date the rescission of the mandatory
standard is published in the Ferleral
Register. .
FOR FURTHER tNFOR4'1ATION CONTACT:
Mr. Ronald S. Engle, Office of Alcohol
Countermeasures, NTS-21, Nationai
Highw•ay Traffic Safety Administration,
400 Seventh Street, SW., Washington,
D.C. 20590. Telephone (202) 426--9581.
SUPPLEMcNTAnYlNFORMATION:$ince
August 19,1975 NHTSA has conducted a
program to test calibrating unirs for
breath alcohol testers for accuracy in
accordance with specifications set forth
in a perforinance standard (40 FR 36167)
and has published a qualified products

no effuct on either the manufacturers of list (QPL) of devices found to conform to
these producis or on small governmental those performance requiremenis. A
units and will not impose any cost or review of State purchasing decisions has
other btuden. Accordingly, a regulatory led the agency to conclude that most
flexibility anatysis is not necessary. calibrating units purchased by States
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Highway Safety Programs; Model Specifications for Devices to Measure Breath Alcohol

Agency: National Highway Traffic Safety Administration, DOT.
Action: Notice.

Summary: This notice amends the Model Specifications for evidential breath testing devices published in 1984
and updates the list of conforming products. Recent trends indicate that the states are lowering the alcohol levels
that indicate drunk driving (e.g., "zero tolerance" laws for underage offenders). Moreover, these specifications
address comment received in response to a Department of Transportation Notice of Proposed Rulemaking
published in the Federal Register on December 15, 1992 (57 FR 59382). The Model Specifications and the
Conforming Products List set forth below reflect new lower evaluation thresholds for devices to measure breath
alcohol, to better reflect the range of critical measurements during actual use.
Dates: This notice becomes effective October 18, 1993.
For further information contact: Ms. Robin Mayer, Office of Alcohol and State Programs, NTS-21, National
Highway Traffic Safety Administration, 400 Seventh Street, SW., Washington, DC 20590. Telephone (202)
366-9825.
Supplementary information: On December 14, 1984 (49 FR 48854), the National Highway Traffic Safety
Administration (NHTSA issued a notice converting the mandatory standards for beath test devices (38 FR
30459) to Model Specifications for such devices. The Notice indicated the Agency would continue to test
evidential breath testers (EBTs) and would release its findings to provide States which choose not to conduct
their own testing with adequate information upon which to base their purchasing decisions.
Since publication of the Model Specifications in 1984 (49 FR 48855), States have been moving toward a
lowering of alcohol levels which indicate drunk driving and enacting new laws targeting youthful offenders
(i.e., "zero tolerance" laws).
On December 15, 1992, the U.S. Department of Transportation (DOT) published Notices of Proposed
Rulemaking (NPRMs) proposing rules to implement the "Omnibus Transportation Employee Testing Act of
1991", which requires alcohol testing programs in aviation, motor carrier, rail, and mass transit industries in the
interest of public safety. The Research and Special Programs Administration (RSPA) has proposed similar
regulations for the pipeline industry. In general, the proposed rules would prohibit covered employees from
perfonning safety-sensitive functions when test results indicate a breath alcohol concentration (BAC) of 0.04 or
greater. Slightly different consequences would apply with respect to an employee having a BAC of 0.02 or
greater but less than 0.04. If NRPMs are adopted as final rules, transportation workers in safety-sensitive
positions will be tested at lower alcohol levels (commercial motor vehicle driver are already subject to DWI
standards at > 0.04).
DOT received comments in response to the rulemaking actions recommending that if NHTSA's Model
Specifications are to be used for the transportation workplace alcohol testing programs, then the Model
Specifications should be consistent with the requirements of the rules.
In light of the trend toward lowering alcohol levels and to address the comments received in response to DOT's
NPRMs NHTSA has decided to revise its Model Specifications by lowering the BACs at which instruments are
evaluated.
Under the earlier specifications, EBTs were evaluated for precision and accuracy at 0.000, 0.050, 0.101, and
0.151 BAC, and tests for operation of the devices at various conditions of operation were performed at 0.101
BAC. The Specifications below establish evaluations for precision and accuracy at 0.000, 0.020, 0.040, 0.080,
and 0.160 BAC, and evaluations at various conditions of operation at 0.080. Tests for acetone interference will

APPENDIX 6



also be conducted at 0.020 BAC. NHTSA is also expanding its definition of alcohol to better reflect State laws
and the capabilities of testing devices.
These revisions will assist the States and local communities by providing a centralized qualification test
program for breath testing devices designed to collect evidence in law enforcement programs. The Model
Specifications art not intended to replace the current qualification programs required in certain States for this
equipment or to directly regulate the manufacture of EBTs. However, some States may wish to make use of this
program in addition to setting their own requirements. While the agency is not imposing these Model
Specifications on State and local govemments, NHTSA encourages each State to consider adopting them.

Procedures

Testing of EBTs submitted by manufacturers to these model specifications will continue to be conducted by the
DOT Volpe National Transportation Systems Center (VNTSC). Procedures for submitting instruments for
evaluation have not changed. Tests will continue to be conducted semi-annually or as necessary. Manufacturers
wishing to submit EBTs for testing must apply to NHTSA for a test date (Office of Alcohol and State Programs,
NTS 21, NHTSA, 400 Seventh Street,S.W, Washington, D.C. 20590). Normally, at least 30 days will be
required from the date of notification until the test can be scheduled. One week prior to the scheduled initiation
of the test program, the manufacturer will deliver the device to be tested to VNTSC, DTS 75, Kendall Square,
Cambridge MA 02142. The manufacturer shall be responsible for ensuring that the device is operating properly
and is in proper calibration. If the manufacturer wishes to submit a duplicate backup device, he may do so. The
Operator's Manual and the Maintenance Manual will be delivered with the EBT with specifications and
drawings which fully describe the device. Proprietary information will be respected. (See 49 CFR Part 512,
regarding the procedure by which NHTSA will consider claims of confidentially.)
The manufacturer will have the right to check the EBT between arrival in Cambridge and the start of the test
and to ensure that the EBT is in proper calibration but will have no access to it during the tests. Any
malfunction of the EBT which results in failure to complete any of the tests satisfactorily will result in a finding
that it does not conform to the Model Specifications. If the EBT fails to conform, it may be resubmitted for
testing.
On the basis of these results, NHTSA will continue to publish a Conforming Products List (CPL) identifying the
EBTs that meet the performance criteria set forth in these Model Specification.
In anticipation of the publication of this notice and DOT's final rules to implement the Omnibus Transportation
Employee Testing Act of 1991, NHTSA invited manufacturers currently known to produce EBTs to submit
their instruments for evaluation utilizing these amended specifications. Instruments provided by the
manufacturers have been evaluated under these Model Specifications, and this notice includes, as Appendix A,
a revised CPL. This CPL identifies those instrument found to conform with the Model Specifications, as
amended by this notice. It also identifies those instruments that meet the Model Specifications detailed in 49 FR
48850 (December 14, 1984).
Re-testing of instruments will continue to be conducted as necessary. NHTSA intends to modify and improve
these model specifications as new data and improved test procedures become available. (The test procedures
may be altered in specific instances, if necessary, to meet unique design features of an EBT.) If these model
specifications are modified, notification will be provided in the Federal Register.'If NHTSA determines that re-
testing to the modified specification is necessary, a manufacturer whose equipment is listed on the CPL will be
notified to resubmit the equipment for testing to the modified specification only. Also, if at any time a
manufacturer wishes to change the design of an EBT currently on the CPL, the manufacturer shall submit the
proposed changes to OASP for review. Based on this review, a determination will be made regarding whether



re-testing is required. Guidance to manufacturers on considerations govetning this decision is given in
Appendix B.
OASP will continue to be the point of contact for information about acceptance testing and field performance of
equipment already on the list. When it is available, NHTSA requests that the Sate and local agencies provide
both acceptance and field performance data to OASP. Information from users will be used to: (1) Help NHTSA
determine whether EBTs continue to perform according to the NHTSA Model Specifications and (2) ensure that
field use does not indicate excessive breakdown or maintenance problems.
If information gathered indicates that an instrument on the CPL is not performing in accordance with the Model
Specifications, NHTSA will direct VNTSC to conduct a special investigation. This study may include visits to
users and additional tests of the instrument obtained from the open market. If the investigation indicates that the
instruments actually sold on the market area not meeting the Model
Specifications, then the manufacturers will be notified that the instrument may be dropped from the list. In this
event the manufacturer shall have 30 days from the date of notification to reply. Based on the VNTSC
investigation and any data provided by the manufacturer, NHTSA will decide whether the instrument should
remain on the list. Upon resubmission, the manufacturer must submit a statement describing what has been
done to overcome the problems which led to the dropping of the instrument in question from the list.
This notice addresses comments received by DOT in response to its NPRMs on The Omnibus Transportation
Employee testing Act of 1991 published in the Federal Register on December 15, 1992. The changes to the
Model Specifications for evidential breath testers contained in this notice become effective on the date noted
above. If any person believes NHTSA should reconsider the changes made in this notice, that person may
submit a petition for reconsideration,. The petition shall be submitted to the Administrator, National Highway
Traffic Safety Administration, 400 7a' Street, SW, Washington, DC 20590. It is requested, abut not required,
that 10 copies be submitted. The petition must be received by the date noted above and contain a brief statement
of the basis for the petition: The statement may not exceed 15 pages in length, but necessary attachments may
be appended to the submission without regard to the 15 page limit. The filing of a petition will not stay the
effective date of this notice.

In accordance with the foregoing, the Model Specifications for performance testing of EBTs are set forth below.

Authority: 23 U.S.C. 402, 403, 408 410; delegations of authority at 49 CFR 1.50 and 501.

Michael B. Brownlee,
Associate Administrator for TSP.

Model Specifications for Evidential Breath Testers

1. Purpose and Scope

These specifications establish performance criteria and methods for testing of evidential breath testers
(EBT). EBTs measure the alcohol content of deep lung breath samples with sufficient accuracy for evidential
purposes. These specifications are intended primarily for use in the conformance testing of EBTs.

2. Classification

2.1.Mobility
2.2.1. Mobile EBT. EBTs that are designed to be transported to non-fixed operational sites in the field.
2.1.2. Non-mobile EBT. EBTs that are designed to be operated at a fixed location.



2 . 2 Power Source.
2. 2.1. Battery EBT. EBTs that are powered by batteries.
2.2.2. AC Powered EBT. EBTs that are powered from the AC power lines.

3. Definitions.
3.1. Alcohol. The intoxicating agent in beverage alcohol, ethyl alcohol or other low molecular weight

alcohols including methyl or isopropyl alcohol.
3.2. BAC, BrAC. Blood alcohol concentration: grams alcohol per 100 milliliters blood or grams

alcohol per 2101iters of breath by breath in accordance with the Uniform Vehicle Code, Section 11-
903(a)(5)1. BrAC is often used to indicate that the measurement is a breath measurement. In these
Model Specifications, concentration units of test samples are referred to as BAC units and are grams
of alcohol per 210 liters of air.

3. 3. Conformance Tests. Tests performed to check the compliance of a product with these
specifications.

3.4. Standard Deviation. An indication of measurement precision of the EBT in a test, expressed as
follows:

Standard deviation = {Sum (X;-Xm)2/(N-1)}112
where X; = a single measurement result

Xm = the average of the measurements
N = the number of measurements made in the test

3.5 Systematic Error. An indication of the accuracy of the EBT in a test.
Systematic error ={(Xm test BAC)/test BAC} 100

3.6 Calibrating Unit (CU). A device that produces an alcohol-in-air test sample of known concentration that
meets the Model Specifications for Calibrating Units (FR 48 48865).

3.7 BASS. Breath alcohol sample simulator. A device which provides an alcohol-in-air test sample with known
and adjustable alcohol concentration profile, flow rate, and air composition at 34°centigrade (See NBS Special
Publication 480-41, July 19812, for a description of a BASS unit suitable for use in Test 4.)

4. Test Methods and Requirements.
Each of the tests below require 10 measurements to three decimal places made at 0.080 BAC or other specified
BAC using the EBT being evaluated. Procedures specified by the manufacturer will be followed. iJnless
otherwise specified, the tests will be performed in the absence of drafts and at prevailing normal laboratory
temperature, humidity, and barometric pressure. Ethyl alcohol will be used to prepare the test samples in this
Model Specifications. A CU of the type which uses aqueous alcohol solutions thermostated at 34°C and a ratio
of headspace concentration of 0.000393 (see FR 48865) will be used to provide the BAC samples. The CU shall
be capable of delivering 10 complete vapor samples with alcohol depletion of not more than 1"/0. Human breath

1 Available from National Committee on Uniform Traffic Laws and
Ordinances, 405 Church Street, Evanston IL 60201.

2 Available from Superintendent of Documents, U.S. Government Printing
Office, Washington, D.C. 20402.



will be used to drive the CU. (For Test 4, the BASS device will be used.) Performance requirements are
indicated in square brackets. [SE=systematic error, SD=standard deviation].

Test 1. Precision and Accuracy. Test at each of the specified BAC [SE<0.005 BAC; SD<0.0042].
Test 1.1: 0.020 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.2: 0.040 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.3: 0.080 BAC [SE<0.005 BAC; SD<0.0042]
Test 1.4: 0.160 BAC [SE<0.008 BAC; SD50.00421

The following test is information only for the potential users. There is no performance requirement.
Test 1.5: 0.300 BAC

Test 2. Acetone Interference. Test at 0.020 BAC with the specified amount of acetone added to the CU
solution3. Replace the solution if acetone depletion is indicated during the test. [SE<0.005 BAC; SD<0.00421

Test 2.1: 70 microliters acetone per 500 ml solution.
Test 2.2: 115 microliters acetone per 500 ml solution.

Test 3. Blank Reading. Test at 0.000 BAC. The tester shall use his or her own breath for this test and he or she
may not consume alcohol for a period of 48 hours prior to this test nor smoke for a period of 20 minutes prior to
this test. [SE <0.005 BAC with no single result greater than 0.005 BAC]

Test 4. Breath Sampling (Alternate test in Appendix C may be used). Prepare the BASS solutions so that the
BAC of each of the three segments of the simulated breath sainple increases from 0.048, to 0.072, to 0.080. Use
compressed breathing air to drive the samples. If the EBT is sensitive to carbon dioxide at concentrations found
in human breath, the driver gas will contain this gas at that concentration. Use a spirometer to measure sample
volumes and, if necessary, place the EBT in a glove box to make that measurement. Perform three tests at each
of the following volume-time combinations [SE<0.005 BAC; SD<0.0042]:

volume of
each segment
(liters)

time of
each segment
(seconds)

Test 4.1: 0.67 3.3
Test 4.2: 0.67 2
Test 4.3: 2 4

Test S. Input Power. If the EBT is powered by nominal voltages of 120 volts AC or 12 volts DC, condition the
device for one half hour at the appropriate input voltage specified below, then test at that voltage. Monitor the
input power with a voltmeter accurate to +2% full scale in the range used and re-adjust the voltage, if necessary.
[SE<0.005 BAC; SD<0.0042]

Test 5.1: 108 VAC
Test 5.2: 123 VAC
Test 5.3: 11 VDC
Test 5.4: 15 VDC

3 The amounts of acetone have been specified on the basis of an
experimentally determined water to air partition factor of 365 to 1 at 34°C

to yield a sample of acetone-in-air at concentrations of 0.3mg/1 and
0.5mg/l.



Test 6. Ambient Temperature. Use a temperature chamber controllable to ±1°C. Soak the EBT at the specified
temperature for 1 hour before each test, then test at that temperature [SE<0.005 BAC; SD<0.0042].

Test 6.1: 20°C
Test 6.2: 30°C

The following portion of Test 6 is applicable to hand held EBT and is for information to potential users
only. Soak hand-held EBT at specified temperature for one hour before each test, then test at that temperature.
Operate the CU outside of the temperature chamber, if necessary, to ensure that it remains at normal operating
temperature. There is no performance requirement.

Test 6.3: 10°C
Test 6.4: 35°C

Test 7. Vibration Stability. Use a programmable shake table with sufficient power to drive the weight of the
EBT to be tested. Through each of its three major axes, subject the EBT to simple harmonic motion of the
specified amplitude and frequency. Sweep though each frequency range in 2.5 minutes, then reverse sweep to
the starting frequency in 2.5 minutes. After vibration, test the EBT. [SE<0.005 BAC; SD<0:0042]

frequency range Amplitude (Hertz) (inches, peak
to peak)

lOto30 0.030
30 to 60 0.015

Test 8. Electrical Safety Inspection. Examine the EBT for protection of the operator and person being tested
from electrical shock. Examine for proper use of input power fuses, and verify that there are no exposed male
connectors at high potential. Determine that overheating does not occur during operation and that undue fire
hazards do not exist.



APPENDIX B. Guidelines for Re-testing of Modified EBT.

Manufacturers contemplating revisions to an EBT which is currently listed on the Conforming Products List are
advised that the revision may effect the status of the device on the List. It may or may not be necessary to re-test
the revised EBT. The manufacturer should inform NHTSA of the contemplated change so that a judgment can
be made. The following lists the type of information NHTSA uses in determining the necessity to re-test an
instrument, and is provided as guidance to manufacturers:

• Manufacturer and Model Name.
• Nature and reason for change.
• Scope of change (e.g., will existing devices be retrofitted? Will the change apply to some users but not

others?).

• Will the change affect performance of the device as regards the Model Specifications? (Precision and
accuracy, acetone interference, blank reading, linearity, sampling efficiency, low or high temperature operation,
low or high input power operation, mobile operation, electrical safety)

• Will the change alter performance with regard to the possibility of chemical or electrical interference
or unusually high relative humidity?

• How will the changes be documented for the benefit of the user? (e.g., will the changes be documented
in service bulletins and/or service manuals? If not, why not?)

APPENDIX C. Altemate Breath Sampling Test.

Select eight human subjects who are in good health. Their oral temperatures prior to the start of testing shall be

between 97.00F and 99.50F
Divide the subjects into two groups of four. The target BAC range for group 1 shall be from 0.04 to 0.10. The
target BAC range for group 2 shall be from 0.10 to 0.20. In order to obtain a distribution of BACs, each subject
shall be given a different amount of alcohol to drink. As a rough guide to dose vs. peak resultant BAC, and
based on ingestion of a 100 proof beverage, a body weight of 1601bs., and a 2 hour drinking period, 3 oz. of
beverage should produce a BAC of 0.04; 6 oz. should produce a BAC of 0.10; and 8 oz. should produce a BAC
of 0.15.
Blood samples taken shall be either from a vein in the arm or from capillaries in the finger tip. Non-alcoholic
swabs shall be used to prepare the skin surface. If finger tip blood is to be taken, a 90 minute waiting period will
be observed before beginning breath sample testing and if venous blood is to be taken, a 120 minute period will
be observed. No subject may smoke during the 20 minute period before testing begins.
Use the EBT to measure the subject's breath, then take a blood sample, then measure the subject's breath again.
Allow no more than five minutes between the taking of the first and second breath sample.
The blood samples shall be analyzed within 72 hours of being taken and at least two alcohol determinations
shall be made on each sample. A reference sample of known BAC in the range 0.05 to 0.15 shall be prepared by
the analyzing laboratory. Five determinations of the reference sample shall be made concurrently with the
analysis of the human subject blood samples. The SD of the reference sample analysis shall not exceed 0.005
BAC and the SE shall not exceed +_5 per cent of the known BAC.
Calculate the average blood result and the average breath result for each subject. Label each average blood
result Xi (i=1 to 8 for each of the subjects, in ascending order of BAC). For each such result Xi, label the

companion average breath result Yi.



Calculate XH, the average of the three highest blood results, and XL, the three lowest. For the three highest

blood results, and for the three lowest blood results, calculate the companion averages of the breath results, YH

and YL.

Calculate XM, the average of the eight blood results, and YM, the average of the eight breath results.

On graph paper, plot the points corresponding to (XM, YM), (XH, YH), (XL, YL), and the eight points (Xi, 1'i)•

Draw a straight line, the blood-breath correlation line, through the point (XM, YM) and parallel to the line

joining the points (XL, 1'L) and (XH, 1'H)•

At X=0.100 on the blood-breath correlation line, mark a point on the perpendicular at Y=-0.020 and another at
Y=+0.020. Draw a line through each of these points, the negative bias and positive bias lines, parallel to the
blood-breath correlation line. Requirements:
1. The value on the Y axis which corresponds to the point X=0.100 shall lie at or between 0.080 and 0.100.
2. At least seven of the eight averaged breath results shall lie within the area between the positive and negative
bias lines
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SUMMARY: The FHWA is issuing this curves, reduce a higher lhan averago
notice to advise the public that a accident rate that occurs on this
supplement to an Environmental Impact segment of highway, and is part of an
Statement (EIS) will be prepared for a overall upgrade of thisltigliway between
proposed highway project in Lincoln the Willamette Valley and the Oregon
County, Oregon. The Oregon Coast.
Department of Transportation (ODOT) There have been no significant
initially started the project development changes in development/conditions in

process for the proposed Pioneer the uea sinca the DEIS was prepared, as
Mountain-Edd}ville project with the
intent the proposed route is predominatety

to use their own funds to tlirough underdeveloped large timberconstruct the projccL They published a
Draft Environmontal Impact Statement company holdings that have been
(DEIS) In Septumber 1993 and held a logged within recent years. The project
Public Hearing in October 1993. ODOT has been developed with consideration
did not complete the final EIS for the for the proposed listings of the salmon
proposcdpro)ect. ODOT is now by the National Marine Fisheries
proposing to request federal aid Service (NMFS). Since then the salmon

participation for the project. As a result, has been formally listed by NMFS.
FHWA is reviewing Ute DEIS, public There appears to be no Section 4(f)
hearing testimony, and comments eligible properties that would be

received on the DEIS to determine if all impacted by this proposed project.
federal regulations and processing Tho DEIS describing lhe proposed
requirements have been met. action and solicitation of comments was
FOR FURTHER INFORMATION CONTACT: sent to all appropriate federal, state, and
Anthony Boesen, Region 2 Liaison local agencies by ODOT. Public
Enginear, Federal Highwey ineetings and a public hearing were held
Administration, Equitable Center, Suite for the project. ODOTp ublished a
100, 636 Center Street NE, Sa1um, Hearing Study Report/Decision
Oregon 97301, Telephone (503) 399- Document in Marclt 1094 that
5749. . summarizod and responded to all
SUPPLEMENTARY INFORMATION: The comments received at the public hearing
FHWA, in ceoperatiun with ODOT and. and on the DEfS. As a result of
after evaluation of the DEIS, public cnmments received. minor changos are
haaring testimony and written being considered for inclusion in the
comments, will prepare a Supplomontal proposed project and subsoquent
Envirorinlental Impact Statementfor the environmental documents. Since ODOT
project, and hold additional public formally circulated the DEIS, we
Iroaring as necessary, propose to develop a supplemental EIS

The proposed project will realign a 10 aiid circulate It with a copy of the -
mile, 2-lane roadwaysection from mile summary of the DEIS as part of our
point 14.5.to 24.75 of the Corvailis- normal distribution. Copies of the entiro
Newport Highway (US 20). Two Build DEIS will be made avaitable upon
Alterna0ves and a No•Build Alternative request. Additional.public meetings/
were considered in the DEIS. Build public hearing will be held as needed.

Alteniative number one ge¢erally To ensure that the full range of issues
followed the existing roadway and the
Yaq related to this proposed actiou are •

utna River. Build Alternative
and significant issuesnumber two is on new alignment and addressed

identified, camments, and suggostionsoverall retlaces the highway length by
2.5 are invited from all interested parties.mitos.

An option common to both or questions concerning thisBuild Alternatives was considered for a Comments
proposed acHon and the EIS should beshort segment on the west end a[the

project; this design option was a directed to the FHWA at the address

channel change of Simpson Craek. provided above.
Based on public input, agency [Catalog of Federal Domestic Assistance
comments and conrdination, and overall Program Number 20.205, Highway Research.
environmental impacts, Build - Planning and Construction. Thu regulations
Alternative number two without the implementing Executive Order 12372

channel change of Simpson Creek is the rogarding intergovernmental consultationon
preferred ulternative determined by Federal prograau aud -activtttos apply to this

ODOT. Lincoln County has strongly program.)
supported Alternative 2 and has now Issued on: July 12, 2000.
included the proposed project in their Elton Chang;
county comprehensive Imid useplans.

The project is considered necessary to Enviranmentaf 8ngineer.Oregon Division.

improve the highway to current safely IFR Doc. 0G-18454 Filed 7-20-UU; 8:45 aml

standards: eliminate numerous shatp BIIIING CODE 1910-I2-M
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

(Docket No. NHTSA-4)0-7570]

Hlghway Safety Programs; Model
Specifications for Devices To Measure
Breath Alcohol

AGENCY: Nationul Highway Traffic
Safety Administration. DOT:

ACTION: Notice.

SUMMARY: This notice amends the
Conforming Products List for
instruments that conform to the Madel
Specifications for Evidential Breath
Testing Devices (58 FR 48705).
EFFECTIVE DATE: July 21, 2000.
FOR FURTHER INFORMATION CONTACT: Dr.
James F. Frank, Office of Traffic Injury
Control Programs, Impaired Driving
Division (NTS-11), National Highway
Traffrc Safety Administration, 400
Seventh Street, SW. Washington, D.C.
20590; Telephone: (202) 366-5593.

SUPPLEMENTARY INFORMATION: On
November 5.1973, the National
Highway Traffic Safety Administration
(NHTSA) published the Standards for
Devices to Measure Brcath Alcohol (30
FR 30459). A Qualified Products List of
Evidential Breath Measurement Devices
comprised of instruments that met this
standard was frrst issued on November
-21, 1974 (39 FR 41399).-

On Decamber 14,1984 (49 FR 46854),
NHTSA converted this standard to
Model Specifications forEvidential
Breath Testing Devices, and published.a
conforming Products List (CPL) of
instruments that were found to conform
to the Model Specifications as
Appendix D to that notice (49 FR
48864).

On September 17, 1993. NHTSA
published a notice (58 FR 48705) to
amend the Model Specifications. Tho
notice changed the alcohol
concentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0:151 BAC, to 0.000,
0.020, 0.040, 0.080, and 0.160 BAC;
added a test for the preaence of acetone;
and expanded the definition of alcohol
to include othor low molecular weight
alcohols including methyl or isopropyl.
On June 4, 1999, the most recent
amendment to the Conforming Products
List (CPL) was published (64 FR 30097),
identifying those instruYnents found to
conform with the ModelSpecifications.

Since the Iast publication of the CPL.
two (2) instruments have been evaluated
and found to meet the model -
specifications, as amended on
September 17. 1993, for mobile and

u

APPENDIX 7
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non-mobile use. They are: (1)
Intoxilyzer 400PA manufactured by
Chfi, Inc. of Owensboro, KY. This
device is a hand-held breath tester with
a fuel cell alcohol sensor. (2) Alco
Sensor IV-XL manu foctured by
Intoximoters, Inc. of St. Louis, MO. This

device Is a hand-held breath tester with The CPL has been amended to add
a fuel cell alcohol scnso=ihat is
microprocessor controlled. It is
designed to minimize operator
involvement in performing the test and
processing the test data.

tltese two instmments to the list.

In accordance with tha foregoing,the
CPL is therefore amended, as set forth
below.
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CONFORMING PRODUCTS LlST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

Manufacturer and model Mobile Nonmobile

Alcohol Countermeasure Systems Corp., Mississauga, Ontario. Canada:
Alert J3AD' ............................................................................................................................................................... x x

PBA3000C ....................................................................................................................................................................... x x
BAC Systems, Inc., Ontado, Canada: Breath Analysls Computer' ................................................................................ x x
CAMEC Ltd., North Shields, Tyne and Ware, England: IR Brealh Analyzer' ..................................:............................. x X
CMI, Inc., Owensboro, KY:

Inloxilycer Model;
200 ... . ....................................... . ........... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . x X
200D ............................... ................................................................................................................................... x X
300 ..................................................................................................................................................................... x x
400 ................................................:.................................................................................................................... x X
400PA ......................... ....................................:................................................................................ ................. x x
1400 ........... :........... ................... ...... _.............................................................................. .................................. x x
4011' ................................................................................................................................................................. x X
4011A' ......................................... ..................................................................:................................................... x x
4011A3• ............................................................................................................................................................ x x
4011AS-A' .......................... ............... .......................................................... ..................................................... x x
4011A5-AO' ............................:...... .................................................................................................................. x x
4011 AW' .:............................ ......................................................................_................................................... x x
4011 A27-10100' ......... ............... ........................... ............................................................................................ x x
4o11A27-10100 with filter' ............................................................................................................................... X X.
5000 ................................................................_.............:................................................................................... x x
5000 (w/Cal. Vapor Re-Circ.) ............................................................... ............................................................. X x
5000(wYe ID Hose opUon) ...................................................................................... ........................................ x x
5u00C0 ............................:.... ............................................................................................................................ x x
5000CD7FG5 ....... .......................................................:...................................................................................... x X
5000EN .. ......................................:..................................................................................................................... x x
5000 (CAL DOJ) ............... ............................................................................:.................................................... x x
5000VA :............................................................... _........................................................ ................................ ... x X
PAC 1200' ......................... .......................................................... _.................................................................... x x
S-D2 ............. ...... ........................................................................................................................... .................... x x

Docator Eleclronics, Decator, IL: Alco-Tector model 500' .......... ......................................................:............................ X
omoger Salety, Inc., Durango, CO:

Alcotesl Model;
7010' ....................................................................................................................................:............................ x x
7110 ' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : ........................................................... x X
7110 MKI I I ......................................................................................................................................................... x X
7110 MKIII-C ............................ ............................. ........... ..................... ..... ...................................... .............. .. X X
7 410 . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .............. x x
7410 Plus ............................................................:............................................................................................. X X

Breathatyzar Model:
900' ..........................................................................:............................:........................................................... X X
900A' ........................................... ................................................................. ........................... ........... ............... x x
900B(3' ........................... ..................:................................................................................................................ x x
7410 .......................................... _.................................. ........................................................................ ............. x x
7 410 -l l . ......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . x x

Gall's Inc., Lexinglon. KY: Alcohol Deleclion System-A.D.S. 500 .................................................................................. x x
Intoximeters, Inc., St. Louis, MO:

Pholo Electric Intoxlmeter' .................. .............................................................................................._.................... X
GC Intoximeler MK 11' ........................... ............................................................................................ _.................. ... X x
GC Into)timeter MK IV' ......................... ................................................................................................:................... x x

Auto Intoximater' X x.
Intoximeter Model:

3000' ..... ........................................................................................................................................................... x X
3000 (rev B7)• ................................................................................................................................................... x x
3000 (rev 82)' ....................... . ........... . x x. . ........ ..................................................................._................................
3000 (rev 82A)' ...................................................................._........................................................................... x X
3000 (rev 62A) wlFM option• ....................... ..... .......................................... _................ ................................. ... x x
3000 (Fuel Cell)' ..................... .......................................................................................................................... X X
3000 D' ..................................... .............................. .......................................................................................... X x
3000 DFC' ..............:........ .......................................................:.......................................................................... x x

Alcanonllor ......................................................................................................................................_....................... X
Alcomonitor CC ........................................................................................................................................................ x
AleoSensor I I I .......................................................................................................................................................... X X
Alco-Sensor IV .......................................................................................................................................................... X X
Alco-Sensor IV-XL ................................................. .................... ..................................................... _....................... XL X
Alco-Sensor AZ .......................... ................................................................................... ........................ ................. x X
RBT-AZ ..... .......................................... . ....................................................... _............................................................ x xr
RBT III ...................................:..................................................._............ ................................................................. x x
RBT III-A ..... ..... ............................... ...................... ......................... ........................... ................... .................. ........ X X
RBTIV ...................................................................................................................................................................... x x
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES--Continued

Manufacturer and model Mobile Nonmobile

RBT IV vrilh CEM (cell enhancement module) .............................................................................................:.......... x x
Intox ECIIR ........................................................................................................................................................ x x

Portable lntox ECAR ...................... ............................................................... ......................... .......... ......................... x x
Komyo Kitagawa, Kogyo, K.K.:

Alcolyzur bPA-2' ..... ................................................................................................................................................ x x
Breath Alcohol Meler PAM 101B' .... ............................. .................................................................._..............._. .. x x. . .

Ufaloc Technologles, Inc., (formerly Lifeloc, Inc.). Wheat Ritlge, CO:
PBA 3000B ................................. . ....... ......................... ........ ......... ........................ ............. ...................... ................ x x
PBA 3000-P' ........... ................................................................................................................................................. x x
PBA 3000C ........... ........ .............. ......... ............ ........... ......................... ............................. ............. . . ........ x x....... . ... .... ..
Alcohol Dela Sensor ............. ................................................................................................................................... x x
Phoenlx ............................ ................................................................................................. ........................................ x x

Lion Laboratories, Ltd.. Cardiff. Wales, UK:
Altolmeler Model:

300 ..................................................... ............ ........................ ...... ................. ........ ............ ............................... . X x
400 .......................................................... . ....................... . . . . ............ . ......... . ... . .... . ...................... . ........................ X x
AE-D7' ......................................................:....................................................................................................... X x
sD-2' ..................... -.............................. .................... ................ ....................................................................... x x
E8A' .................................................................................................................................................................. X x
Aulo-Alcdmeter' .......... ........................... _......... ........................................................................ ........................ X

Intoxilyzer Model:
200 ....................................... .................. .................. ................ ................... ................... .................................. -X x
2000 ............... ................................................. _................ .................... ........... ..... ............. ........ ....................... x x
1400 ................... ....... ............... ..:.......... .............. ................. ..... ........ ........ ........ ...................... ................ X x...... .. ..

.......................................................................................................................................... ...5000 CD/FG5 x x...... .
5000 EN . ........................... :............................... ......... .................... ................. ................................................. X x

Luckey Laboratories, San Bernadino, CA: ^
Alco-Analyzer Model:

1000' ........ ..................... .......................................... ..................................... .......................................... ....... .... x
2090' ..... ....... ........................................ .................................... .................. ........ ......... ............... ........ .......... ..... x

Netional Daeger, Inc., Durango, CO:
Atcotest Model:

7010' .................................. ............ .................... ................. ............... ........ ............................................... .. . x x. . .. .
..... . ...... ............................................... . .....................: ..... .. ... ................ . . . . ................7110' x x. .. . .. . ........ ...... ... .. .. . .. . .

.............. .........................................................................................................................................711 D MKII I . X x.
M X xKIII-C ....................................................................................................................................................7110

7 410 .......................................... . ........ . ................................. _ ............ . ....................................... . ... . ................... x x
7410 Plus . X x........ ..................... .......... ....................... _....... ..................................................................................

8reathalyzer Model:
90 D' ................................................................................................................................................................... X x
900A' .................................................... ........ ..... .... ...... ..... ................. ........................ ................... :.................... x x
900BG' ................ ................................... ............ _.................................................... ,................ .................... _.. x X.
7 410 ............ : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ......................... .. ................... . ....... 11 .............. X x. . . . . . . . .
7410-11 .... .............. ............................................................................................................................................. x x

National Patsnt AnalyOcal Systems, Inc., Mansfield, OH:
BAC DataMaster (with or without me Deha-1 accessory) ........ ............................................................................... x x
SAC Verifier Datamaster (with or wllhout the Delta-I accessory) ..... ........... ... ....................................................... X x
DataMastar cdm (vrith or wilhoul the Detta-1 accessory) ....... ................................................................................. X x

Omicron Systems, Palo Alto, CA:
Intoxilyzer ModeC

4011' .......................... ............................... ...................................................................... ..:............................... x X
4011AW' ........................ ............. ......... ............................. ............................ .................................................... x x

Plus 4 Engineenng, Minlum, CO: 5000 PIus4' ............... ................................................................................................ X x
Seres, Paris, France:

Alco Masler . .. x x............................. .............. ....................................................................................... .............. ........... .
Alcopro ................. .......................................................................................:........................................................:.... . x x

Siemans-Allis, Cherry HIII, NJ:
Alcomat' ............................ ....................................................................................................................................... X x
Aloomet F' ........ ........................................................................................................................................................ X x

Smith and Wesson Electronios, Springfield, MA:
Breathalyzer Model:

900' x x... ......... ............................ ....................... ............................ ....................... .................................. ....... ........
900A' ................................................................................................................................................................. X x
1000' ............ ............... .................................................................................. ............................................... ..... X x

...........................................................................................................:.......... ..... .2000' x x......................... .... . ......
2000 (non-Humidity Sensor)' ..................................... _..................................................................................... X x

Sound-Off, Inc., Hudsonvillo. MI:
AtcoDate ............................:.. .................................................................................................................................... X x
Seres Alco Master .................. ................................................................................................................................. . X x
Seres Alcopre ........................... . .::...... .............................................. :............................................. ......................... x x
Stephenson Corp.: Breathalyier 90gk ................................................. :.................................... .................. ............... x x

IncJProlec0on Devices Inc. Rantho Cucamonge CA:Alcohol TeaOngU S , ,, ,. .
Alco-Analyzer 1000 ....................... ..a.............. .................. :....... _.... :.......... :............... _.............. ............................... x
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Manufacturer and modei Mobile Nonmobile

Alco-Analyzer 2000 .................................................................................................................................................. x
Alcoo-Analyzer 2100 .................................................................................................................................................. x x

Verax Systems, Inc.,Fairport, NY:
BAC VedBer' ..................................................................................._....................................................................... x x
8AC Verifier Datamaster .......................................................................................................................................... x x
BAC Verifier Datamasler II' ......................:.............................................................................................................. x x

'Instruments marked with an asterisk (' ) meet Ihe Model Specifications detailed in 49 FR 48854 (December 14, 1984) ( f.e., Inslmments tested
at 0.000. 0.050. 0.101, and 0.151 BAC. ) fnstruments not marked with an astensk meet the Model SpeclAcadons detailed in 58 FR 48705 (Sep-
tember 17, 1993j , and were tested at BACs = 0.000 0.020, 0.040, 0,080. and 0.160. All Instruments ihat meet the Model Speafications currenuy
in effect (daled $eptember 17. 1993) alsu meet the jrtadet Speci6cations for Screening Davices to Measure Alcohol in Bodily Fluids.

(23 U.S.C. 402; delogations of authority at 49 the notilication and remedy In addition to information supporting
CFR 1.50 end 501.1) requirements of Chapter 301, unless its arguments that the noncompliance

Issued on: fuly 17, 2000. oxempted pursuant to 49 U.S.C. witlt FMVSS No. 105 is inconsequerttial,
Rose A. McMurray, 30118fd) and 30120(h) on the basis that Athey cited sevoral other developments
AssociateAdministmtorJorTraffte Safety the noncompliance is inconsequential to and circumstances that it considered
Programs. motorvehicle safoty. The effective date relevant to its application. Athey stated
[FRDoG o0-18455 Filed 7-20-00; 8;45 aml of the requirement for ABS on medium that it attempted to secure the necessary

eatwc coo9 .o1e-5o:.v and heavy duty hydraulically-braked ABS equipment fronr supplinrs in order
trucks was March 1,1999. to meet the March 1,1999 effective date

Retween March 1, 1999 and July 31, for ABS inslallation, buLexperienced
DEPARTMENT OF TRANSPORTATION 1999 Athey menufactured, sold andlor delays in recelving ABS equipment from

distributed 21 Athey Mobil M8A model suppliers due to a backlog of orders for
National Highway Traffic Safety street sweepers and 56 Mobil MOD ABS components. Further, immediately
Administration model street sweepers which were nut upon becoming aw•are of the

[Docket No. NtiTSA-99-8187; Notica 2) equipped with ABS as required by consequences of the noncompliance,
FMVSS No. 105. To the best of Athey's Athey halted all further sales and/or

Athey Products Corporation, Grant of knowiedge, there were no other vehicles distribution of the Mobil modol M8A
Applteation for Decislon That manufactured by ttre company that are and M9D street sweepers until
Noncompliance Is Inconsequential to noncompliant with the ABS compliance with the ABS requirements
Motor Vehicle Safety requirements. was achieved.

Athey supported its application by According toAthey, the importanco of
Athey Products Corporation (Atlley) stating that thoegency recognized that the service provided by street sweepers

determined that certairt Mobil model vehicle stopping distances and stability on public and private roadways should
StroebSweepers It produced are not in would not be substantially improved not be overlooked. The removal of waste
full compliance with 49 CFR 571.105, with ABS during maximum braking at material such as hrnken glass and other
Fedarpl Motor Vehicle Safety Standard speeds below 33 mph. According to sharp, potentially dangerous objects
(FMVSS) No. 105, "Hydraulic and Athey, the noncontpliant vehicles are from the roadway is a health and safety
Electric Brake Systems;" and flled an capable of speeds in excess of 33 mph, benefit.
appropriate report pursuant to 49 CFR but spend the majority of their operating Athay also noted that the agency
Part 573, "Defect and Noncompliance-. time at speeds below 33 mph. A review granted a temporary exemption to the
Reports." Athey also applied to be of information from Its customers Johnson Swoopor Company (JSC) under
exempted from the notification and indicated that these street sweepors 49 CFR part 555 from the ABS
remedy requirements of 49 U.S.C.. spend 80% to 90% of their nperation requiremonta of FMVSS No. 105. The
Chapter 301-"Motor Vehicle Safety" time at speeds that are most effective at agency cited the low apeed operation of
on the basis that the noncompliance is removel of road debris, speeds in the3 the JSC street sweepers and a reduction
inconsequential to motor vehicle safety. to7 mph range. In Athey's opinion, due in the number of sweepers to 81l the

Notice of receipt of an application to the low speed operation of those necd of municipalitius if JSC swoepers
was published, with a 30-day comment vehicles and the type of road use of were not available, as important factors
period, on October 21, 1999 in the street sweepers, maximum brake in its duuision.
Federal Register (64 FR 56835). NHTSA application does not normally cause Upon its review of this peH(ion, the
received no comments on this lockup and the subsequent loss of agency belioves that the true measure of
app[ication during the comment poriod. vohicle control or jack kni6ng. Athey inconsequentiality to motor vehicle

Peragraph S5:3 of FMVSS No. 105 also stated that these street sweeper safety is the effect of the noncompliance
roquires each vehicle with a gross models are seldom operated in on the operation of the vehicles. Athey
vehicle weight rating greater than inclement weather thereby reducing the has described the effect of the absence
10,000 pounds, except for a vehicle with need for ABS. of ABS on the operational
a spned attainable in 2 miles of not more Athey further stated that the characteristics, the braking capacity.
than 33 mph, to he equipped with an hydiaulic service brake system with and the braking stability of these
antilock brake system (ABS) that which tlre noncompliant street sweepers specialized vehiclea. The street
directly controls the wheels of at least are equipped is capable of providing sweepers spend the majority of their
one front axle and the whecls a£st least substantially more brake torque than operating time at speeds In the 3 to 7
one rear axle of the vehicle. Vehicles necessary to meet the 30 mph and 60 mph range for maximum debris removal
that do notcomplywith tlte mph stopping performance :- effectiveness, speeds well below the
requirements of a FMVSS are subjett to requirements in FMVSS No: 105. -.^ .- -^vehiclo speed capability for which ABS
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CONFORMING PRODUCTS LIST OF EVIDENTIAI BREATH MEASUREMENT DEVICES-Cont111ued

Manufacturer and model Mobile Nonmobile

Alcc-Atlaly;er 2000 .................................................................................................................................................. X
Alco-Analyzer 2100 ....... .................................................... ................. ............. ......................... ......... ......... .............. X X

Verex Systems, Inc., Fairport, NY:
BAC Vedfier' ............................... _.................................................................................... ........... .................... ..... X X
BAG Veriger Datamaster ....... ............... _.................................................................................. ............................. . X X
BAG Veririer Datamaster 11' ..................................................................................................................................... X X

'Instruments marked with an asterisk (') meet the Model Specifications detailed in 49 FR 48854 (Decomber 14, 1984) ( i.e., instmments tested
at 0.000. 0.050. 0.f01, and 0.151 BAC. ) Instruments not marked wlth an astadsk meel lhe Madel Specifications detailed in 56 FR 48705 (Sep-
tember17, 1993), and vrere-tested al BACs -^ 0.000 0.020,-0.040, 0.080, and 0.160. All Instruments that meetthe Model Specifications currently
in effect (dated September 17, 1993) alsa m9et the lrlodel Specifcalions for Screening Devices to Measure Alcohol in 8odily Fluids.

123 U.S.C. 402; deJogations of authority at 49 the notification and remedy
CFR 1.50 and 501.1) requirements of Chapter 301, unless

Issued onrJuly 17, 200o. exempted pursuant to 49 U.S.C.
Ruse A. McMurray, 30118(d) and 30120(h) on the basis that

AssocidtaAdministratorforTrafficSafaty the noncompliance isinconsequentfalto
Programs. motor vehicle safety. The effactive date

[FR Doc. 00-18455 Filed 7-20-00; 8:45 am) of the requirement for ABSon medium

aLLLING Ca0E.4910.59-D and heavy duty hydraulically-braked
trucks was March 1,1999.

Between March 1,1999 and July 31,
DEPARTMENT OF TRANSPORTATION 1999 Athey manufactured, sold and/or

distributed 21 Athey Mobil MBA model
National Highway Traffic Safety street sweepers and 56 Mobil M9D
Administration model street aweepers which were not

[Docket No, NHTSA-99-6187; Notice 21 equipped with ABSes required by
FMVSS No. 105. To the beaL uf Athey's

Athey Products Corporation, Grant of knowtedge, there were no other vehicles
Application for Decislon That manufactured by ttre company that are

Noncompliance Is tnconsequ.ential to noncompliant with the ABS
Motor Vehlelti Safety requirentents.

Athey supported its application by
Athey Products Corporation (Atlrey) stating that the egency recognized that

determined that cenain Mobil model vehicle stoppingdistances and stability
Street Sweepen: It produced are not in would not be substantially improved
full compliance with 49 CFR 571.105, with ABS during maximum braking at
Fedorol Motor Vehicle Safety Standard speeds below 33 mph. According to
(FMVSS) No.105, "Hydmulic and Athey, d1e noncomplient vehicles are
Bleetric Brake SysLOms;" and filed an capable of speeds in excess of 33 mph,
appropriate report pursuant to 49 CFR but spend the majority of their operating

.Part 573. "Defect and Noncompliance time at spaeds below 33 mph. A review
Reports." Athey also applied to be of information from its cnstomers
exempted from the notification and indicated that these street sweepors
remedy requirements of 49 U.S.C. spend 80"/a to 90% of their operation
Chapter 301-"Motor Vehicle Safety" time at speeds thet are most effective at
on the basis that the noncompliance is removal of road debris, speeds in the 9
inconsequential to motor vebicle safety. to 7 mph range. In Athey's opinion, duo

Notice of receipt of an application tn the low speed operation of theso
was published, with a 30-day comment vehicles and the type of road use of
period, on October 21, 1999 in the street sweepers, maximum brake
Federal Register (64 FR 56835). NHTSA application does not normally cause
received no comments on this lockup and the subsequent loss of
application during the comment porlod. vehicle control or jack knifing. Athey

Paragraph S5.5 of FMVSS No. 105 also stated that these street sweeper
requires each vehicle with a gross models are seldom operated in
vehicle weight rating greater than inclement weatheithereby reducing the
10,000 pounds, except for a vehicle with need for ABS.
a speed attainable in 2 miles of not more Athey further stated that (he
than 33 mph, to 6e equipped with an hydraulic service brake system with
antilock brake system (ABS) that which Lhe noncompliant street sweepers
directly controls the wheels of at least are equipped is capable of providing
one front axlc and the wheels of at least substantially more brake torque than
one rear axle of the vehicle. Vehicles necessary to meet the 30 mph and 60
that do not comply with lhe mph stopping performance
requirements of a FMVSS are subject to requirements in FMVSS No. 105.

In addition to information supporting
its arguments that the noncompliance
witlt FMVSS No. 105 is inconsequential.
Athey cited sevoral other developments
and circumstances that it considered
relovant to its application. Athey sL-ated
that it attempted to secure the necessary
ABS equipment froni suppliers in order
to meet Uie March 1,1999 effective date
for ABS installation, but experienced
delays in receiving ABS equipment from
suppliers due to a backlog of orders for
ABS components. Further, immediately
upon becoming aware of the
consequences of the noncompliance.
Athey halted all further sales and/or
distribution of the Mobil modol M8A
and M9D sLreet sweepers until
compliarice with the ABS requirements
was achieved.

According to Athey, the importanca of
the service provided by street sweepers
on public and private roadways shnrrid
not be overlooked. The retnoval of waste
material such as hrnken glass and other
sharp, potentially dan gerous objects
from the roadway is a health and safety
benefit.

Athoy also noted that the agency
granted a temporary exemption to the
Johnson Sweaper Company (fSC) under
49 CFR part 555 from the ABS
requirements of FMVSS No. 105. The
agency cited the low speed operation of
the JSC street aweepers and a reduction
in the number of sweepers to 811 the
need of municipalities if JSC sweepers
were not available, as important factors
in its decision.

Upon its review of this pe0tion, the
_ agenuy believes that the true measure of
inconsequentiality to motor vehicle
safety is the effect of the ttoncompliance
on the operation of ihe vehicles. Athey
has described the effect of the absence
of ABS on the operational
charaeteristics, the braking capacity,
and the braking stability of these
specializod vehicles. Thestreet
sweepers spend the majority of their
operating time at speeds in the 3 to 7
mph range for maximum debris removal
effectiveness, speeds well below the
vehiclo speed capability for whichABS
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DEPARTMENT OF TRANSPORTAT)ON

Nationai Highway Traffic Safety
Administration

(DoekatNo,NHTSA-2004-18512]

Highway Safety Programs; Model
Specifications for Devices To Measure
BreathAlcohol

AGENCY: National ffighway Traffic
Safety Administration, DOT.
ACTION: Notice-

SUMMARYt This notice amends the
Conforming Products List for
instruments that oonform to the Model
Specifications forEvidential Brnath
Testing Devices (62 FR 62091),
EFFECTtVE DATE:July 14. 2004.

fOR FURTHER INFORMATION CGNTACT: Dr.
James F. Frank, Ofiico of Reeearch and
Taohn.olo$y. Behavioral Research
Division (N'I'i-131). National Idighway
Traffic Sefety Administration, 400
Seventh Street, SW„ Washington, DC
20590; Telephone: (202)366-5593.
SUPPLEMENTAflY INFORMATION: On
November 5, 1973, the National
ffighway Traffic Safety Admiztistration
(NHTSA) published the Standards for
Devices to Measure Breath Alcohol (38

FR 30459). A Qualified Prod.ucts List of
Evidential Breath Meestuement Devices
comprised of instruments that met this
steildard was first isstied an Novamber.
21, 1974 (39 FR 41399).

On December 14, 1984 (49 FR 48854).
NHTSA oonverted this etandard to
Model Specifications fnr LWidential
Breath Testing Devices, and published a
Confonnirrg Products List (CPL) of
instruments that waie found to conform
to the Model Specifications as
Appendix D to that notice (49 FR
4tIB64),

On September 17, 1993, NHTSA
publis}ied a notice (5B PR 48705) to
amend the Model SproiGoations. The
notice changed the alcohol
concentration levels atwhich
instruments are evaluated, from 0.000,
0.050, 0.101, and 0,1518AC, to 0,000,
0.020, 0-040, 0.080, and 0.160 BAC;
added a test for the presence of acetone;
and expanded the definition of elcohol
to Include other lowmolecular wei.gb.t
alcohols including mcthyl or isopropyl.
On October 3, 2002, the mostrecent
amendment to the Conforming Products
List (CPL) was pttblished (67 FR 62001),
identifying those instruments found to
conform with the Model Specifir,ations.

42237

Since the last publication of the CPL,
two (2) instruments ltave been evaluated
and foond to meet the model
specifications, as amended on
Septembes 17, 1993, for mobile and
non-mobile use. In alphabetical order by
company, they arei (1) The Alcotest
6510 manufe.ctured by Draeger Safety,
Inc., Dura.ago, CO. This is a hand held
device intended for use in stationary or
roadside operation and is powered by
an intemal battery. It uses a fuel cell
sensor. (2) The Alco-Sensor FST
manufactured by Intoximeters, inc, St.
Louis, MO. This is a hand held device
i.ntended for use. in stationary or
roadside operation and is powered by
an internal battery. it uses a fuel call
sensor. Finally, a teohn,ical correction
bss to be made in the neme of one
device an the CPL. The current CPL lists
the "Intox BC/IR 2" rneriufactured by
Intoximeters, Inc.; St. Louis, MO, but
the device should ba listed as "Intox
EC/(R I.(,"

The CPL has been amended to add the
two instruments identified above to the
list, and to make the ona tecbnical
correotion indicated.

In accordance with the foregoing, the
CPL is therafore amended, as set forth
below.

CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

Manu(adurer and model Mo611a Nonmobile

Alcohoi Countermeasure Systems Corp. Miesissauga, Onrario, Canada:
. . . .AIertJBAD• ..................... .........................................Alert J4X.e ..._............... . ............................................... . .............^---.....--

c . ... ........ ..... ................................................. .. ......... :................................................................
x
X

X
x

PaA300oc ......................................................:.................:........................................................................................... x x
RAC Systems, Inc„ Ontado, Canada; Breath Analysi9 Computer' ............ ........................................................................ X x
CAMEC Ltd., North Shialde, Tyne and Ware. Engiand: IR Breelh Analyzer' .................................................................... X x
CMI, Inc„ Owensboro, KY:
Intoxilyzer Model: ^ . -

200 ..............................:.....................................................:....................:.:........................................ ........ ..... x x. .. .....
200D . .................................................... ..... ................. . ...... _ ......................................................................._......... x x
300 ...... .............. ...................... ...._....... ,,,............ .............................. ,.,........ ................,,.,..,............... :................ x x..
400 ....... ...................................................... ......... ..... .:. . ............... ........................................................................... x x
400PA ........................................................ ................. ....... .... _....................... ...,,............... ................. ,..,.... ......... X X
1400 ......... ................................................................................... ...................................... .............. .................... ... X X
4011' ..................................................... ............... ........................................................ ... ............................ ..... . . .- x x

. : 4011A' .......... ....................... _...................,...,...................,,,....,.....,..,......,...........--...........,,..........-......_..........,....
'

x x4011 AS ....... .................................... ............................... ......... ...... ........................... .......... ........................... .. ,,. X X,,
4011A"o-A' . ................................................. ......- ...................................... .........................._-..............,...,,......_ x x
4011A$-AO' ..........................................................................................................,..........----........,.......,,.............. x x
4011 AW. ............................................................ ....................._............._.....,.....,..........- ,.......,.......,..,.........- x x
4011 A 27-1010 0• ...... .... ......................................................................................................................................... x x
4011 A27-1 0100 with filter ... ................ _........................ ...................................... _....................................... ...... X X
5000 ..... ............................... ............... ................... .............. .................. ....,,,............. .......... ......... ........ ................ X X
6000 (w/Cal. Vapor Re-Circ.) ...........:...............................................,,,...,,,,........................,..................................

"
X x

5000 (wN/e ID Hose oprion) . ................................................................................................................................ X X5000CD ... ............................ .....^,,,,....................... ............................... ............................ ........ .,............... ..... ..--'- X X
5000CD/FG5 .,.,......... ........... ....................:................................................................_.............:..,...........--.......... X x5000EN ...................................... .. ............................................................ ,........ .......................... ....... ........... ,........ X X5000 (CAL DOJ) .... ........................ _................................................................................... ..........._......,..,,,......... X X
5000VA ..................................... _.................... ..............................................._..,.........................._....................,. X X
8000 .,...... _ ...................... .............. ....... ....... ............ ....................... _................................................... ...........

' x xPAC 1200 ............................................................. _.......................................................................................... .., x X
S-02 ....... .................................................................................................................................... ......................... .. X X
S-05 .............................................................................................................................................. . ..... ..... _.......... X X
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CONFORMING PRODUCTS LIST OF EvtDENT1AL BREATH MEiSUREMENT DEVICES-Continued

Manufacturor and model Mobile Nanmoble

Ordeger Safety, Inc., Durango, CO:
AM.etast Model:

6510 ............................................................................................................................... _..........^,...,.,.......,,.......,... X X
7010' ............................. _........................... .......,....... .............................................................................--^---........ x X
7110' .........................................................................................................._............,..............,................,,......,,... x x
7110 MKIII .................. ........................................................................................................................................... x X
7110 MKIII-0 ...................................... _................................................................................................................ X X
7410 ...................................................... .:... .....,,..,............................._. x X
7410 PIUB .............................................. x x

Brealhayzer Model:
eoo' ................................................................................................................................... .................................. x X900A' .......... ............. -.................. ....................................... .................... ................................... .......... _................. X X
9ooSG' ............................................................................_........,....................._............._..,..............,,.......,,,....... x X
7410 .......................................... ...........................................................................................................................,. x x
7410-II .............................................................. ............._.................................,.,.....,,........,,...,,,,..........................

' x xGall s Ino., Lexington. KY: Alcohol Detaqion Syatem-A.D.S. 500 ................................................................................... x XIntoximetars, Ina, St. Louis, MO:
Photo Electric Intoxlmatar• .......... ..................:.................................:............................................................................ .................. xGC Intoximetor MK IP ........................................ .......................................................................................................... x X
00 Intoximeter MK IV' ......... ..........:.......................................................... X X
Auto Intoximeter' ........................................... .............._................,.........,,...............:.............,................................,....
I i M -

x x
ntox meter odaL

3000- ...................... ......... :........................... ................................................. ,.,..,.,,,............................................... x x
3000 (rev Bt)' ..................... _.................................................................... _.......................................................... x X
8000 (rev 82)' ..............................................................................................:........................................................ x X
8000 (rev 82A)- ...................................................................................................................,..:.............................. x X
3000 (rev 02A) w/FM option- ........... ........ ........ .................................... ................................................ :............... . X X
3000 (Fuot Celq• ............................................................................................:...................................................... x x
3000 D' ............... ^.......................... ». ...................................................... _.... .............................,.......................... - X x
3000 DFC' ..:............ ..................................... ............... .......................................................................................... X x

Aloomonltar ....-------- .................. ..........:.................................................._..........................................,.......................... .................. xAlcomenitor CC ..... ........................................ _............................:......................:..,........................................,,,.....,,,. X x
/UooSensor III ....... ...............................................................................................................:.................................... x xAlce-Sensor III (Enhanced whh Scdal Numbers above 1,200.000) ................. .... ...... _................ .............................. x X
AlcoSensor IV ......... ............................................................................. ........................................................................ X XAlooSarmor IV-XL ....................:...........................................................,.......................-.............-................................ X X
Alco-Sensoi AZ ....................... ...................... ...... ..,,,.............._.__............_..................................... ........ . X X. .................,AlcoSensOr FST ...... ............. :.....:..... ......................................................................................................._.........,....... X xRBT-az ... .......................... _.... ......................................................... _...... .................................................................... x x
RBT III .........^ ...........................................................................................:.........................:.......................................... X xRBT III-A ........................ ................... ..............................................................................................:............................ X x
RBT IV ...................... .................................. .,,,..............,...........-.........................,,...:.,.,.......,,.,...,..................:............. X XRBT IVvAth OEM (ce0 enhaneement modulo) ............................................................................................................ X X
Intox ECRR .....................:.................................................:..............:.....................................................:...................... x X
Intox EC/IR 11 ...................................................---.........................,,.,.............................................................................. X xPortable Intox ECAR ........:..................................... ...:.... .........................................:............................................. ... XKomyo Kitagawa, Kogyo, KK,: .
Aloolyzer DPA-2' .. ............ ....:..:............ ....:...................... .............. ............. ..:...............:......--..,-..........:..,................... X x
Breath Alcohol Motor PAM 1018' ......................................................................._.,........,..........-................................- X xLifeloo Teahnologiea, Inc., (formorty Litaloc, Inc.), Wheat Ridge. CO:
PBA 3000B .......... ...... ......... ........... .......... ....................................,........................----..-..........................,.........,...,.....

' X xPBA 300D-P .................................... _............ ...... ,.,............................:....................................................................... x XPBA 3000C .............................. ........................ .......:........................._.....----------.......,-.................,................^^.........:.... x XAlcohol Data Sansor .................. ... ......... .........................................................._......_.............,....,......,.........,,.............. x xPhoenix .................... ._..................................................... _.................................... ..................:.................... ^.,...,.,,.,.,., x xFC 10 ... ......................................................................................................................................................................... X x
FC 20 ............................ .........................................................................................................................................^---...

Lien L ib L xoratora es, td., Cardiff, Walee. UK:
Akolmefar Model:

300 ........................................................................................................._......................,.....,.,..,,^,.............,^.......... . x x
400 ....................................................:............:..... ...............................................................................................

' x xsD-2 ..................................................................................................._...............................................................
' x xEBA ...............:.....:....:...........................................................................................................................................

Intoxfyzar M td x xo e :
200 ......................................................................................................:...,.....,......,,..,,.,.,.,.......,..........................-... - x X
2004 ........................................................... ..................................................^,,...............,.__...........--_-................. x X
1400 .......................................:..................:........................................_....-.......-._.................................................. x x5000 CD/FG5 .............. ............................................ _................................................................................. ..,........ X X
5000 EN .......... ............. ............................................................................... .......................................^-----.,........,.

Luckay Laboratories, San Barnadino CA:
X x

,
Alco-Analyzer Model:

1000` ................. ......................................,..................._.:..................................................................,,.................. ...... ............ x
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CONFORMING PRODUCTS LJST OF EVIDENTIAL BREATH MEASUREMENT DEVICES-Contitlued

Manufacturer and model Mobile Nonmobile

2000' ..................................................................................................................................................................... X
National Draager, Inc., Durango, CO:

Alcolest Model:
7010- ....._ ................................................................................ ..........................._............................,.....,............. x x
7110' ..................................................................................................................................................................... x x
7110 MKIII ............................................................................................................................................................. x X
7110 MKI II-C ..........................................................................................:......:_...,.....,,..._............,...,,.......,,......... x x
7410 ......... ....... _..................................................... .................................................... ..............,...................,..,...... x x
7410 Plus ............... ................ .................... ........................................................................_................................. x x

Braathalyzer Model:
900• ......................................... ..............................................................................................................................

-
x x

900A ..... ... ............................................................................................................................................................. x X
.......... ..BoOBG. ..................................................................... ..................................... x x. ........................,......,,

7410 .............................. ................................ _.............. ........ ................................................................................. x x
7410-I1 --_ ............................................................................................................................................................. x x

Nationai Patent Analytical Systeem, Inc., Mansfietd, OH:
BAC DateMaster (wilh or w8hout the Delta-1 accessory) ............................................ ............. .._............................ x xBAC Vari6er OataMaster (with or without the Delta-1 accassory) .............................................................................. x x
DataMester cdm. (with or without the Dalta-1 acooseory) .......................................................................................... x X

Omicron Systems. Palo Alto, CA:
Intoxilyzer Model:

4D11 . .......................... ................. ....... ....,,,........................................................................................................... X x4011 AW' .. ................................. .... .... ............ ................... .................................................................................... x x
alus 4 Englneering, Minturn, 00: 5000 Pluae' ................. ............ ..................................................... ........................._...... x XSeres, Paris, Franca:

Alco Master ..................:................................................................................................................................................ x xNeopro ........................ ................. ........... ........ _.......................................................................................................... . x x
Siemans-Allis, Cherry Hill, NJ:

Alcomat' ................................. ..................... _....... .....................................,................,....,.................,.....,................,:.. x x
Alcomat F-.............. ...................:..................................................................................................................................

S ith
X xm ano Wesson Electronlr^. Springflald, MA:

Breathalyzer ModeL• . . .
9o0' .._ ...... ........_............................................................................................... .......... ........... .................. ............ X X
900A- ........_. .............................. ............................................ .........:......................................................._............. x x1000- ........... .......... ............................:...............:................................................................................................... x x2000' ........................... _........... ..............................,.,..,..........,.,..,............................-----......................_.............._ x x2000 (non-Humldity Sensor)' ....:.....:..... ....................................................................,............._..,...............................

Sound-O0 Ine Hud ille MI
X x, ., ,sonv :

AlooData ......................... ............... _................................ .................................................. :........... .................... ......... X XSaras Aloo Mastar ......... ....................... ..................... :.................................._..........................,................................... x xSeres Aleopro ............................................. _.... .......... ....... _.................................... _................................................... x xStepheneon Corp.: Breathalyzer 900' ....._ .............................................. ........................................................................... x x
U.S. Alcohol.Testing, Inc./Proteclion Devices. Inc., Rancho Cucamonga, CA:

Alco-Analyzer t00o ....... ........... .................................................................................................................................... xAlco-Analyzar 2000 ..... ....................................... _............................................................................ ....................:...... xAleo-Analyzer 2100 .................... .............. ............ ......................................... _......................................... ...,.............. x xVerax Syetems, Inc„ Fairport. NV:
8AC Verifier- ................ .................... ............ ............ .....................:...............................................:.............................. X xaAC Verdier Datamaster ........................................................._.---.......:..,,..............,.............,.............. ..,,......,..,....... x x. ,BAC VerlNor Datamaster 11' ...................................... .---................................... ....,,,,.,. .,.,.....,: ,.....,.,,,.... x x

'Instrumems marked with an asteriak ( ') meat the Modat Speclflcatione detalled in 49 FR 46854 (Dacember 14, 1994) (i.e., inotrumsnts tooted
at 0.000, O.M. 0.101, and 0.151 SAC). Inetromants not marked with anasterisk meat the Modal Speoifioatione delalfed in 66 FA 48705 (Sep-tembor 17 1993) , and were tested at RACs = 0.000, 0.020, 0.040, 0.080, and 0.160. All instruments that meet the Model Speo8lcations currentlyin egect (datad September 17, 1993) also maet the Model Speclflrafions for Sereening Devloes to Measure Alcohol in Bodlly Fluids.

(CFR 1 ao and anl.iaj^uons oEeurhority at 40 DEPARTMENT OFTRANSPORTATION Vehicle Safety Standard (PMVSS) No.
119, "New pneumatic tires forvehicles

Issued on; July 9, 2004. National Highway Traffic Safety other than passenger oars." Fursuant to

Marfteno Amnni, Administration 49 U.S.C. 30110(d) and 30120(h),
AesociateAdrninistxrtorlorProgram [Docket No. NHTSA 2004-17623; Notles 21 Cooper has petitioned far a
Aevelopment anrlOeJivory . . determination that this noncompliance
EFR Doc, 04-15970 Pilnd 7-13-Oq: 6:45 amj Cooper Tlr® & Rubb®r Company, Grant is inconsequential to motor vehicle
eiuwa coaa as+^ of Petitton for Decision of safety and hes filad an appropriate
, Inconsequential Noncompliance report pursuent to 49 CFR Part 573,

Cooper Tire & Rubber Company "Defect and Nonoompliance Reports."
(Cooper) has determined that certain Notice of receipt of a pet4tion was
tires it manufarrtured during 2004 do not published, with a 30-day comment
comply with S6.S(f) of Federal Motor paTiod, oq May 7, 20D4 in the Federal



Page 1 of 3

(Federal Register: May 4, 2001 (Volume 66, Number 87)]
(Notices)
(Page 22639-22640]
From the Federal Register Online via 6PO Access [wais.access.gpo.gov]
[DOCID:fr04my01-164]

-------------------------------------^ -------------------------------

DEPARTMS..'NT OF TRANSPORTATION

National Highway Traffic Safety Administration

(Docket No. NHTSA-2001-9324)

Highway Safety Programs; Conforming Products List of Screening
Devices To Measure Alcohol inBodily Fluids

AGENCY: National Highway Traffic Safety Administration, DOT.

ACTION: Notice.

SUMMARY: Ttiis notice amends the Conforming Products List (CPL) of devices that confo.
that Measure Alcohol in Bodily Fluids (59 FR 39382).

FOR FURTHER INFORMATION CONTACT: Ds. James F. Frank, Office of Researchand Traffic

National Highway Traffic Safety Administration, 400 Seventh Street, SW., Washington,

SUPPLEMENTARY INFORMATION: On August 2, 1994, Model Specifications for Screening Dev

the Federal Register (59 FR 39382). In these model specifications, NHTSA recognized

specifications established performance criteria and methods ior testing alcohol scre

measure alcohol content. NHTSA established thesespecifications to support State law

tolerance " laws)and.the Department of Transportation's workplace alcohol testing p

devices on December 2, 1994 (59 FR 61923; with a correction in 59 FR 65128) . Five de

On August 15, 1995, NHTSAamended ils CFL of screening devices to measure alcoho
by adding.two additional devices to the list, thereby bringing the list to seven dev

Since the pnblication of that list, five additional devices have been evaluated
Cambridge, MA and found to conformto the model specifications. Accordingly, these f

being added to the CPL. The first new listing is the " Alcohol TH'' disposable bi
Inc., of Thorofare, NJ. These are disposable tubes that use a potassium dichromate-c
is above the 0.02 threshold. These devices passed all requirements of the model spec.
conditions. Hence, they are approved for use except under sodium vapor lighting cond
this limitation.

The second new listing is the Alco Check 9000 manufactured by Alco Check Interna
Alco Check 3000 D.O.T. and the Alco Screen 3000 (the same-device sold under two diff
retrieval of test data by use of an added memory chip. As the Alco Check 3000 D.O.T.
model specifications, and the addedmemory chip does not change the alcohol-measurin
new Alco Check 9000 to be retested before listing it on this CPL for screening devic

The third new device on the CPL is the ABI (Alcohol Breath Indicator) manufactur

This is an electronic d"evice with a two-digit numerical display that uses a semi-con

The last two devices ure the " PAS IIIa " and the " PAS Vr " manufactured by PAS

These are both electronic devices that use a fuel cell sehsor with a two-digit numer

http://www.nhtsa.dot.Qovlpeonle/iniurv/alcohol/waisoarehrn, ^lq ^r^^^^
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of two different passive alcohol sensors made by the same company, but with a dispos

sample can be obtained for breath measurements.

Two housekeeping items are also addressed in this notice. First, the company pre
name to OraSure Technologies, Inc. and the new CPL reflects the inclusion of the new
of its product, the Q.E.D. A150 Saliva Alcohol Test, remains the same. Second, there
CPL for Evidential Breath Testers that frequently are used as screening devices. It
CPL for EBTs which was published on July 21, 2000 (65 FR 45419) that was tested agai
Testers (58 FR 48705) also fully meets the requirements of the Model Specifications
Fluids. Both procedures evaluate the performance of instruments at the 0.020 BAC lev

The Conforming Products List is therefore amended as follows:

Conforming Products List of Alcohol Screening Devices
----------------------------------------- -------------`- - '

Manufacturer Device(s
------------------------------------------------------------------------------------

Akers Laboratories, Inc., Thorofare, NJ ....... Alcohol TH \2\

Alco Check International\1\, Hudsonville, MI.. Alco Check 3000 D.O.T.
Alco Screen 3000
Alco Check 9000

Chematics, Inc., North Webster, IN ............ ALCO-SCREEN02TH \3\

:Guth:-Laboratories, Inc., Harrisburg, PA....... Alco Tector Mark X
Mark X Alcohol Checker

HanInternational Co., Ltd., Seoul, Korea ..... A.B.I. (Alcohol Breath Indicator)
OraSure Technologies,'Inc., Bethlehem, PA Q.E.D. A150 Saliva Alcohol Test

(Formerly STC Technologies, Inc.).
PAS Systems International,Inc., PAS IIIa

Fredericksburg, VA. PAS Vr
Repco Marketing, Inc., Raleigh, NC ............ Alco Tec III
RocheDiagnostic Systems, Branchburg, NJ ...... On-Site Alcohol \4\
STCTechnologies, Inc ......................... Q.E.D. A150 Saliva Alcohol Test

[[Page 22.640]]

sound Off, Inc.\1\, Hudsonville, MI........... Digitox D.O.T.
Alco Screen 1000

-------------------------`----------------° ----------------------------------------
\1\ The devices listed by these manufacturers are the same devices sold under diffre

\2\ It..should be noted that the Alcohol disposable breath alcohol screening device
Akers Laboratories, Inc. paased the model specifications under all lighting condit
sodium vapor lighting. The device isbeing listed on this CPL with the under'standi
will specify in written instructions accompanying the product that the device shou
vapor lighting conditions. It passed the testing underall other condiLions.

\3\ While the.ALCO-SCREEN 02TH saliva-alcohol screening device manufactured by Chemal
requirements of the model specifications when tested at 40 deg.C (104 deg.F), the
that the device cannot exceed storage temperatures of 27 deg.C (80 deg.F). Instruc
stated on all packaging accompanying the device. Accordingly, the device should no
above 27 deg.C (80 deg.F) and, if the device is stored at or below 27 deg_C (80 de
temperatures(i.e., within a minute), the devices met the model specifications and
10-15 minutes. When these devices were stored at or below 27 deg.C (80 deg.F) and
deg.C (104 deg.F) for an hour prior to sample application, the devices failed to m
specifications. Storage at temperatures above 27deg.C (80 deg.F), for even brief

in false negative readings.

\4\ While this device passed all of the requirements of the model specifications, re
after the time specifiad by the manufacturer. For valid readings., the user should
instructions. Readings should be taken one (1) minute after a sample is introduced

http://www.nhtsa.dot.gov/people/iniurv/alcohol/wais¢ate.htm nn^nnrn
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deg.F); r.eadings should be taken after two (2) minutes at 18 deg.C-29 deg.C (64.4
readings should be taken after five (5) minutes when testing at temperatures at or
deg.F). If the reading is taken before five (5) minutes has elapsed under the cold
likely to obtain a reading that underestimates the actual saliva-alcohol level.

Note that the device made by Akers Laboratories, Inc. is a single-use, disposabl
Chematics, Inc., OraSure Technologies, Inc., Roche Diagnostic Systems,Inc., and STC
alcohol test devices. The other devices listed are electronic breath testers. Those
fuel-cell sensor, whereas those manufactured by Alco Check International, Guth Labor
marketing, Inc., and Sound Off, Inc. use semi-conductor sensors.

Issued on: May 1, 2001.

Rose A. McMurray,
AssociateAdministrator for Traffic Safety Programs.
[FR Doc. 01-11318 Filed 5-3-01; 8:45 am]

BILLING CODE 4910-59-P

http:Uwww.nhtsa.dot.gov/people/iniurv/alcohol/waisaate.htm
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DEPARTMENT OF TRANSPORTATION

Nation al H ighway'(Yaftic Safety
Administration
(Dooket Nn. NHTSA-2004-26512]

Highway Safety Programs; Model
Specifications for Devices To Measure
Breath Alcohol

AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Notioe.

SUMMARY: This notice amends the
Conforming Products List for
instruments that oonfotm to tho Model

7
ecifications for 13vidential Breath
sting Devices (62 FR 62091).

EFFECTriE DATE: July 14. 2004.
FON FURTHERINFORMAYION CoNTACT:Dr.
Jamea P. Prank, Officp of Research and
Technology, Behavioral Research
Division (NT[-131). National Highway
Traffic Sefety Administration, 40o
Seventh Street, SW., Washington, DC
20590; Telephone: (202).366-5593.
SUPPLEMEN7ARYINFORMAYION:On
November 5, 1973, the National
Highway Treffic Safetv Adniin.istration
(NHTSA) published the Standards for
Devices to Measure Breath Alcohol f3g

FR 30459). A QualiSed Prodticts List of
Evidential Breath Measurement Devir.es
comprised of instmments that met this
standard was fust isstted on November
21, 1974 (39 PR 41399).

On December 14, 1984 (49 FR 48s54),
NHTSA oonverted this standard to
Model Specification,a for Evidential
Breath Testing Devices, and published a
Confomting Products List (CPL) of
instcuments that ware found to conform
to the Model Specificatiens as
Appendix D to that notice (49 FR
46864).

On September 17, 1993, NHTSA
published a notice (58 FR 48705) to
amead the Model Specifications. The
notice chaaged the aloohol
cancentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0.151 SAC,.to 0.000,
0.020, 0.040, 0.080, and 0:160 HAC;
addad a test for tha resence of acetone;
and expanded the definition of alcohol
to inr.lude other low molecular weight
alcohols including mcthyl or isopropyl.
On October 3, 2002, the most recent
amendment to the Conforming Products
List (CPL) was published (67 FR 62091),
identifying those instruments found to
eonfoemwzth the Model Specifioations.

42237

Since the last publlcation of the CPL,
two (2) instruments bave been evaluated
and found to meet the model
specifications, as amended on
September 17, 1993, for mobile and
non-mobile use. In alphabotioel order by
company, they arei (1) The Alcotest
6510 manufacnued by Draeger Safety,
Inc., Duraago, CO. This is a han.d held
device intended for use in stationaty or
roadside operation and is poweted by
an intemeJ bAttery. It uses a fuel cell
sensor, (2) The Alco-Sensor FST
manufactured by Intoximeters, ]nc, St.
Louis, MO. This is a hand held device
Intended for use. in stationary or
roadside operation a11d is powered by
an intemal battery. It uses a fuel cell
sensor. Finallv, a tochnical correction
has to be made in the neme of one
device on th P. CPL. The current CPL lista
the "Intox BC/IR 2" xo.sriufactured by
Intoximeters, Inc., St. Louis, MO, but
the device should be lietad as "Intox
LC/IR L[,•.

The CPL has been amandad to add the
two instruments identi#f ed. above to the
list, and to make the one technical
correctionindicated:.

In accordanoe with the foregoing, the
CPL is therefore amended, as set forth
below.

CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

ManufadurerAndmodet

Alcohol Countarmeasure Systems Corp. Miasissauga, Ontedo, Canada:
Alert J3AD• ...... .................................... ........... .......... _.............. _........................ ............. _....... ...................... .............
Alert J4X-ec ... ................... _ . ...................................._............... ..........................................................,........,.......... . ....
P8A30000 ................................... .........,......................,......................... ........... . .... ............... .......................................

BAC SyNems, Inc., Ontarfo, Canada: Broath Analysie ComPUter' :........:..................................:....................................:..
CAMEC Ltd.. Nonh Shiefda, Tyne and Ware. Engtand: IR Breath Analyzer' ....................................................................
CMI, Ina., Owensboro, KY:

Intoxityzer Model:
200 ................................................................ ........... ................ ..............................................................................
200D ............. ............................... _........................... ....... .... .............. ......... ............................................. _....._..
300 ...... .... ..... ..................:................__............................................:...........,......-...._.........., 1 ....... ........... ........ ..;
400 ............................................ _...................... ................................... ..,.....,........... _..... ................ .......................
400PA ............... _....................................... ..,............... .. ..._.:.._ .............. ............................................... ...............
1400 .... .............. _............................. _.................. ....................... :..........................................................................
4011- ....,... ................................... _....... ...,,,........... ................... ................... .................................... ,............. _....
4011A' - .............. .. ......... ...... _............................................. ..... ............... .,............... ........ .......................... .. ........
4011A9' ......... ................................ ............................................................._........................................-...............
4011 AS-A' ...... ........................................ ...__............................... ........................................................ .......... ,..._
4011 AS,-AQ' „.,........._. ............... ...............--..............................................................,,...........- ......_..,,...,..,......
4011 Aw. .................................................................:..............................._..,......................................:,,,..............
4011 A27-1 oi00- . ...............................:....._...........:........._...............................................................................-.-
4c11A27-10100 with filter .................... _.............. ......... _................................................................. ,........ __.....
5000 _ ..... ............... _........._.................. ........... ............................................. ,............. ..-----.-....,.....,...,..................
5000 (w/Cal. VaPor Re.Ciro.) ... .................................................. _................ ..................... ............. ....................
5000 (wN/e" ID Hose oMion) .. .................... _....................................... _................................................................
5000CD .............. ... ................ ........ ...................... ....... ................... ..-._.......................................................... ..._
5000CD/FG 5 ......_.. _. ....... ............. ............................. .............. ........................................... ...........,........---..-.. _...
5000EN .................................... ........................... ....................... .... . ....... ...............................................................saoo (cAL oa) ......... ............. _............. _...... ............................................................................... _..........,......,,..
5000VA .:................................. ----._........................................................ ................. ,........................... ..........._....
8000 ..... ................ _ ........ ......................... ..................... ........ ..,:........,............... .....,........ ,........................ .......,...
PAO 1200' ..... ... .... ............................... ................._............ .......... ....I ............... ............ ........................-... ..........
S-D2 ............... ..... ....... .... ,.,..................... ................ .. .. ............ ,..................................... ........,..........._................

..

.......... ......................................................................................................... _...... .... ,..........._...... _.........

Moblla

x
x
x
xI
xl

Nonmobile

x
X
x
x
X

APPENDIX 8



42238 Federal-Registelr/VOl. 69, No. 234/Wednesday, July 14, 2004/Notices

CONFORMING PRODUCTS LIST OF EVIOIENTIAL BREATH MEASUREMENT DEVICES-Continued

Manuf9cturer and model Mobtle Nonmuble

Dr9eger Safery. Inc., Durango, C0:
Akotost Model:

9510 .................................. ......................._.........^...............................................................................,.....^.,.........
7010• ................... ......... -............ ..................... ... .......
7110' .... ..... .......... ....... -........................... ............ ,..........................._..............................................................--
7110 MKIII .............................. ......... ..........................._....................................,..............................................,....
7110 MKIII-C ........................................................................................................................................................
7410 .................................. ...... ...........................---.... _..................................,.........,.............................................
7410 Plua ..............................................................................................................................................................

Breathalyzer Modal:
900• ..... ,..,. ........................ _..... _.............. .......................
900A' ............... _............... ....... . ................................................ ...,..,,..,,.............................................._..._............
9ooeG' .................................................... _...................... _......................... ....-..... ---...........................................
7410 .......... ........... ........................ :.........._.......................,,,...,,,.........,................... ...............................................
7410-I I ................................................................ ^....................................................... ,......................,...................

Gall's Ino., Lexington, KY: Alcohol Datoction Syatem-A,D.S. 500 ...................................................................................
Intoxlmeters, Ino., St. Loula, MO:

Photo Eleclric Intoxlmater•......................................................................... :.:...............................................................
GC Intoximotar MK II' ................................................................ ............,......,..........: ..... ....................._.............._.......
GC Intoxlmeter MK IV' ..................... ........ ........................................... _.......................................................................
Auto Intoximster" . ...................................... _................ _................................................................................... _..........
Intoximeter Model:

3000' ............... ........... ............ ............... ................ . .._..... .__ ...................................... ................................. ........
3000 (rev B7 ' ..................................... _............................................................................................................ _..
3000 (rav a2 ' ..................................... _.............................................. ............................. -.............. _...................
3000 (rev.82A)• ................. _............................................................................. _............. ......................................
3000 (rev02AJ wIFM option' ....................... .................................. .......................... .............:............_.:...............
3000 (Fusl CEII) ' .... ......................................................... _.........

.
.... .......... ...................... ......:...............................

.3000 D. ...... .................................................................................... ._....................................................................
300D OFC' .... ..................... ............................................ ........... ..............................:...............:.............................

Aloomonltar.................................................:........................................... ................... ......................,...........................
Alaomenitor CC ........................... ............................... ..................:.......................:......................................................
Alco3ensor III ....... .................................................... .:............... _......................................... ............... ,......... :............
AlcoSansor III (Enhanced wi[h Serlal Numbers above 1.200,000) ... .................................. _..... _.............................
Aloo-Sansor IV ...................... .................. ..... ............ :.......................................................................,....,......................
AlaoSSnsar Iv-xL ..................... .............................................................. ................ ...................................................
AlcoSensorAZ .._. ..................... .............................................................. _.................................................................
Alco-Ssnsor PST ................. .............._.................................................... .....................................................................
RBT-AZ ............................. _............... ..........:...............,._ .......:............................................................... ......................
RBTIII ......................... ......_......_..................:............................:...........:........._......_...................,.....,,^^.......,..,..,:......
RBT Ill-A ._.... ... ......................:........................................................_.
RBT IV ............ :............... __............................................................ ........:..................,.^....,..................,.......................
R8T IV with CEM (cell enhancoment module) ... ....... ...................... ........ _..................................................................
lntox ECRR ..... :.......................... ........... ...........................................:............................................................................
Intox ECNR II ........................................................... ............... ......................................................................................
PoReble Intox ECBR ....................... ....... ................. -................................... ..,.,...............,,........,_......---.:......,.._--..:.

Komyo Kitagawa; Kogyo. KK.:
Alcolyzer DPA-21 ................ ......:..:..:..........::--- .. - , . _ .............:............................................. _........... ....................................
8reettl Alcohol Metor PAM tate' ......................... .............................................._.....................:..............................,,.

Lifeloc Toahnologiea, Inc., (formerly Lileloo, Inc.), Wheat Ridge. CO:
PBA Sgt10B ............... _...................................... _......................... ........................,..................................,..................
PBA 3000-P' .......................... ......... __.................. ............................................................,,,.....,,.,._.,..,.._.................
PBA 900oC ....... ........................ ....... _.............. _......,.,......................-..............................,..,,,..................,:......._.:......
Alcohol Data Sansor ._.......... ........................................................................................................................................
Phoenix ......................................................... ..........................._..................... ...................:..........................................
FC to :.... ............................................... ........... ,.,,,^................._....................:...............................................................
FC 20 ......................................,............._........._.....-..........^..,........................................-....,.......................,.................

Lion Laboratories, Ltd.. Cardifl, Walea. UKr
Akolmator Model: . - - '

300 .......... ..................................................:..........................................._....._..........:,.,..,...........,:.........................
400 ........ ..................:......:............................................._..........,......,,,,.....,............_:.............-......_........:..............
SD-21 ....... ........................... _...................... .......,.,,,,......,..._...... _...._...... _.... ............ .......... ........ ....................:
EeA• ................... -.................. ..................... _........................................................................ ..,.....,,...........,.........Intoxly=ar Model:
200 ............................................................................................................................ W...............:_...._..................
2000 ..,.,.._........ ................ ....... ....................................._........-..................... ........._...._..........................
1400 ..........................................................:......................_.............._._....._..........,......,,............,..........................
5000 CDIFGS .... .... .._ ....... ............................ ...._...................,........,.....,........................:......................................
5000EN ........... ......,,..................... _..............,.-.............._.............................................................._....................

Luckey L9boratbries, San Bomadino, CA;
Ako•Analyzer ModeL

1000`

X
x

x
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CONFORMING PRODUCTS LJST OF EVIDENTIAL BRF1tTH MEASUREMENT DEVICES-Coniiltued

Manufacturcr and model MobrYe Nonmobfle

2000' ............................... _...................... ,................ _.............. ........................... .............. ........ -............... ..... X
National Draagar, Inc., Durango. CO:

Alcotest Model:
7010' ...... .................... ....... ................. ......... ^.,........,......,.................:............................,...................^...,,...^..^..... x x
7110' . ......................... ........ ....................... ,..................................................................................................,...... x x
7110 MKI II ......................................................... :......................................................................................_-...-...... X x
7110 MKIII-C ............. ..... ................................ _............................................................ ...................................... x x
7410 .........» ................... .................... .......................................... ^ ^..... ^............... ^.............................,.........,....... ^... x x
7410 Plus ..... ................................. _.... _.....,...............,......................,.,....,.......................,.................................... x x

Brealhalyzer Model:
9o0• .. .. ................................................................... . . .......................,...................................................................... x X
9o0A' ........ .............. .......... .............. ...... ....................... .............................................................................._.... X x
9008G' ..........................._....:.......................,................,....................,,.......,......................................................... x x
7410 ............................................................................,........ ^.............,.........,...........,............... ^ ^.:.............,. ^ .......... x x7410-0 _............................... ........ ._.............. ..........^,.....................^.^.......,......,.......,..............,^,......^..................^.. x x

National Patent Anatytleat Systems, Inc., Manslield, OH:
BAC DataMastar (with or without the Delta-I accessory) .... ...................................................................................... x X

.8AC Vedfier OataMaster (with or vdthout the Delta-i accassory) _ .. .......................................................................... x X
DataMaster edm (with or whhout the Dalta-1 acosssory) ................................................... ...................................... ..

O S x x
micron ystems. Palo Afto, CA:
Intoxily2er Model; . . .

4011• ........................... ..."_..............-...............-.....:..........:.................,........,..............,............_.....................--... x X4011AW.»......... ............ ........................_...............................^...^..._..........^,....................................................... x x
Plus 4 Engineonng, Minturn, CO: 5000 Plus4• ............ . ............. »..................:.,....._............................................-.............
S Pads Pos

X x,eres, nce:
Alco Master .... ................................................... _................................................................ ................... ...........:.....--... X xAlrqpro .... ...................................................... ..............^. ^ ^.............,.....,.................^ ^.^.....................................,...............
arts•AIIiSie Ch HiA NJ

X x
arprm s, , :

Akomat' .........» ....:..:..................................:.................................:........:.............................................._...,...............r,. x x
Alcomat P .............. ..................... _...,......................,..................»,.,.............,............................»................................ X X

Smilh and Wesson Electronlcs, Springflaid, MA:
Breathalyzer Modal:

900' .._..... : ................................ :.................................... ..... .......... ....... _.................................. ...........................
9110A' ..................................... ».... I..................._.....................:.................................^.....................».^...........»......

- 1000• ...... ..................... ........ ....................... ...................................... _....... .......... ................. ..............................
2000' .. .......... ».............. ....................... ....... ..^^..^...-........ ...---• ...................................._.....................................

2000 (non.Humldky Sensor)' .........................................................................._.......».............----.................................
Sound•Ofl, Inc., Hudsonvitle, Mh

AlooOata ............. ........................... _.............. _..... _.................. ...................................._.........,......................_............
Seres Alco Master ................................ _........................................... ........... ..... ........................................................
Seres Alcopro ....... ...................... ................................ _..:._.:.........:.............................,.................,...................,.........

Stepheneon Corp.: Breathalyzer 900' ....... .............................................. _..........................................................................
U.S. Alcohol Tesdng, Inc.IProtectlon Devices, Inc., Rancho Cucamonga, CA:

AI¢o-Analyzer 1000 ... ...............................................................................................................,.............................:....
Ako•Anayzar 2000 ............................................ _........ ........... ...... ........................ _....................................... _........
Alco•Anayzer 2100 ..........................._......................:........................... ......... _................ _............. ........... .............. ....

Veraa Systems, Inc., Falrpon, NV:
SAC Verg'ier .................. _..... ....... .................. »................ .................................... ,...........,.......»........,.....,...............,...
BAC VedfiCr Datameater ............ ..................................................................................................................................
BAC Verl6ar oetamaster 11' .................... .^.............................................................................................._......^........^....

.............. .%

X
x
x

'InStrumems marked with an asteriak r) meet the Model SpedlIeaderre detallad in 49 FR 48864 (Daeamber 14• 1984) (Le., inetruments teatedat 0.000, 0.050, 0.101 and 0.151 BAC). (notruman,s not marked with an aaterisk meet the Model $pecifa9tione detalled in 58 FR 4a705 (Sep•
tember 17, 1993), and were reated at BACs = 0.000, 0.020. 0•040, 0.060, and 0.160. AA instruments that meet the Model SpocBIcations currentlyin effect (datad September 17, 1993)l also maet the Model Specl6oatfons for Screening Devices to Measure Alcohol in Bodily Fluids.

(231i.S.C. 402; dclepgtions of authority at 49
CPR 1.50 and 501.1)

tsaued on: July 9, 2004.
MarilenaAmnni,

+lssocioteAdmfnisnctorJorProgram
Aevolopment and oeJtvery.
[FR Doe. 04-15970 Pilnd 7-13-04; 8:45 am]

sltuNO coo6 amo..v^e

DEPARTMENT OFTRANSPORTATION

National Highway Traff'ic Safery
Administration

[Docket No. NHTSA 2 0 0 4-1 7623; Not7ce 21

CoopeF Tira & Rubber Company, Grant
of Petillon for Decision of
Inconsequential Noncompliance

Cooper Tire & Rubbeac Company
(Coaper) has determined that certain
tires it manufanttued during 2004 do not
cotnpiy with S6.5(f) of Federal Motor

Vehicle Safety Standard (FMVSS) No.
119, "New pneumatic tiree forveh3Cles
other than passenger cars." Pursuant to
49 U.S-C.30118(d)and 30120(h),
Cooper has petitioned for a
detoraiination that thf5 noncomp[iance
is inconsequentiaJ to motor vehicla
safety aqd has filed an appropriate
report pursuant to 49 CFR Part 573,
"Defect and Nonoomplianee Repoits."
Notice of receipt of a petition was
published. with a 30-day commextt
period, on. May 7, 20D4 in the Federal
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automated collection techniques or
other forms of information technology.

Issued: December 10, 2007.

Ann M. Linnertz,
Associate AdministmtorJorAdministmtion.

[FR Doc. E7-24422 Filed 12-14-07; 8:45 am]

BILLING COaE 4910i7-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Reports, Forms, and Record Keeping
Requirements Agency Information
Collection Activhy Under OMB Review

AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.}, this notice
announces that the Information
Collection Request (ICR) abstracted
below has been forwarded to the Office
of Management and Budget (OMB) for
review and comment. The ICR describes
the natureof the information collection
and the expected burden. The Federal
Register Notice with a 60-day comment
period was published on Apri127, 2007
(72 FR 21068-21069).
DATES: Comments must be submitted on
oc before January 16, 2008.

ADDRESSES: Send comments, within 30
days, to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, 725-17th
Street, NW., Washington, DC 20503,
Attention: NHTSA Desk Officer.
FOR FURTHER INFORMATION CONTACT:
Alan Block at the National Highway
TrafBcSafety Administration, Office of
Behavioral Safety Research (NTI-131),
202-366-6401, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

National Highway Traffic Safety
Administration

Title: 2008 National Survey of
Drinking and Driving Attitudes and
Behavior.

OMB Number: 2127-New.
Type of Request: New information

collection requirement.
Abstract: The National Survey of

Drinking and Driving Attitudes and
Behavior is conducted on a periodic
basis for the National Highway Traffic
Safety Administration to obtain a status
report on attitudes, knowledge, and self-
reported behavior related to alcohol-
impaired driving. It is a national
telephone survey administered to a

randomly selected sample of
approximately 6,000 persons age 16 and
older. Topics covered by the survey
include drinking behavior, drinking and
driving behavior, avoidance of drinking
and driving, use of a designated driver,
preventing others from drinking and
driving, perceived risks to drinking and
driving, perceptions and attitudes about
enforcement of drinking and driving
laws, knowledge of legal BAC limits,
and perceived effectiveness of
intervention strategies. The proposed
survey is the eighth in the series, which
began in 1991. The 2008 survey will
repeat many of the questions included
in the preceding surveys in order to
monitor change over time. The survey
will also include new questions that
address emergent issues in the area of
drinking and driving. The data will be
applied to strategic planning to combat
the drinking and driving problem, and
provide guidance to current programs.

Affected Public: Randomly selected
members of the general public aged
sixteen and older in telephone
households.

Estimated Total Annual Burden:
2,006 hours (18 protest interviews
averaging 20.minutes per interview,
followed by 6,000 interviews averaging
20 minutes per interview administered
tothe final survey sample).

Comments Arelnvited on: Whether
the proposed collection of information
is necessary for theproper performance
of the functions of the Department,
including whether the information will
have practical utility; the accuracy of
the Department's estimate of the burden
of the proposed information collection;
ways to enhance the quality, utility and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information
on respondents, including the use of
automated collection techniques or
other forms of information technology.
A Comment to OMB is most effective if
OMB receives it within 30 days of
publication.

Aufhority: 44 U.S.C. 3506(c)(2)(A).

Issued on: December 12, 2007.

Marileaa Amoni,

Associate Administrator, Research and
Program Development.

[FR Doc. E7-24379 Filed 12-14-07; 8:45 am]

BILLING fMIDE 491e-69-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration; Highway Safety
Programs

(Docket No. NHTSA-2007-00281

Conforming Products List of Evidential
Breath Alcohol Measurement Devices

AGENCY: National Highway Traffic
Safety Administration, DOT.
ACTION: Notice.

SUMMARY: This notice updates the
Conforming ProductsList (CPL)
published in the Federal Register on
June 29, 2006 (71 FR 37159) for
instruments that conform to the Model
Specifications for Evidential Breath
Testing Devices (58 FR 48705).
UATEB: Effective Date: December 17,
2007.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Ms. De Carlo Cicce],
Behavioral Research Division, NTT-131,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590;"
Telephone; (202) 366-1694. For legal
issues: Ms. Allison Rusiiak; Office of
Chief Counsel, NCC-113, National
Highway Traffic Safety Administration,.
1200 New Jersey Avenue, SE.,
Washington, DC 20590; Telephbne:
(202)366-1834.
SUPPLEMENTARY INFORMATION: On
November 5, 1973, the National
Highway Traffic Safety Administration
(NHTSA) published the Standards for
Devices to Measure Breath Alcohol (38
FR 30459). A Qualified Products List of
)3vidential Breath Measurement Devices
comprised of instruments that met this
standard was first issued on November
21, 1974(39 FR 41399).

On December 14, 1984 (49 FR 48854),
NHTSA converted this standard to
Model Specifications for Evidential
Breath Testing Devices (Model
Specifications), and published a
Conforming Products List (CPL) of
inshuments that were found to conform
to the Model Specifications as
Appendix D to that notice (49 FR
48864).

On September 17,1993, NHTSA
published a notice to amend the Model
Specifications (58 FR 48705) and update
the CPL. That notice changed the
alcohol concentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0.151 BAC, to 0.000.
0.020, 0.040, 0.080^ and 0.160 BAC.
These devices are identified on the CPL
with an asterisk. Additionally, that
notice includes a test for the presence of
acetone and an expanded definition of
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alcohol to include other low molecular
weight alcohols; e.g., methyl or
isopropyl. Thereafter, NHTSA has
periodically updated the CPL with those
breath instruments found to conform to
the Model Specifications. The most
recent update to the CPL was published
June 29, 2006 (71 FR 37159).

The CPL published today adds 6
instruments that have been evaluated
and found to conform to the Model
Specifications, as amended on
September 17, 1993, for mobile and
non-mobile use. In alphabetical order by
company, they are:

(1) Intoxilyzer 240 (aka: Lion
Alcolmeter 400+, outside U.S.)
manufactured by CMI, Inc., Owensboro,
Kentucky. This is a handheld device
intended for use in stationary or
roadside operations. It uses a fuel cell
sensor and is powered by 5"AA"
batteries.

(2) The "Alcotest 9510" manufactured
by Draeger Safety, Inc., Durango,
Colorado. This ls a bench-top device
intended for use in a stationary setting.
It is AC-powered and has dual sensors.
The Alcotest 9510 uses both a fuel cell

sensor and a 9-micron infra-red type
sensor to measure mouth alcohol.

(3) The "AlcoQuant 6020"
manufactured by EnviteC by Honeywell
GmbH, Fond du Lac, Wisconsin. This is
a handheld device intended for use in
stationary or roadside operations. It uses
a fuel cell sensor and is powered by 4
"AA" batteries.

(4) The "EC-IR-II (Enhanced with
serial numbers above 10,000)"
manufactured by Intoximeters, Inc., St.
Louis, Missouri. This is a bench-top,
dual sensor device intended for
stationary operations, and it is AC
powered. This EC-IR-II uses a fuel cell
sensor to determine breath alcohol
concentration. The device also uses an
infra-red type sensor to screen for
mouth alcohol. The original EC-IR-Ii
design was modified to incorporate
additional test memory capacity,
additional hardware to allow
recirculation of a wet bath simulator,
and enhanced EMC and RFI immunity.
This model with the enhancements has
an external and internal printer
production option available.

(5) The "Phoenix 6.0" manufactured
by Lifeloc Technologies, Inc., Wheat
Ridge, Colorado. This is a handbeld
device that uses a fuel cell sensor and
is powered by an internal battery. It is
intended for stationary or roadside
operations. The Phoenix 6.0 has the
same core electronics, fuel cell, pump,
and algorithms as the Lifeloc EV30.
Enhancements of the Phoenix 6.0
include high resolution display,
wireless printing, barometric pressure
sensor (to assist with dry gas
calibrations), and Easy ModeTM software
to guide the user through the DOT
testing protocol.

(6) The "ALGPRO II (US)",
manufactured by Tokai-Denshi, Inc.,
Tokyo, Japan. This device is a handheld
battery-powered breath tester with a fuel
cell sensor. The breath tester is
connected to a 10.5"by 7.5" by 5" AC
powered analytical unit. It is intended
for stationary or roadside operations.

The CPL has been updated to include
the six instruments identified above.

In accordance with the foregoing, the
CPL is therefore updated, as set forth
below

CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES

Manufacturer and model Mobile Nonmobile

Alcohol Countermeasure Systems Corp, Mississauga, Ontario, Canada:
Alert J3AD' ........................................................................................................................................................... x x
Alert J4X.ec .......................................................................................................................................................... x x
PB A9000 C .....................................................................................:...................................................................... x x

Ontado, Canada:BAC Systems, Inc. ,
Breath Analysis Computer ................................................................................................................................... x x

CAMEC Ltd., North Shields, Tyne and Ware, England:
IR Breath Analyzer .............................................................................................................................................. x x

CMI, Inc., Owensboro, Kentucky:
Intoxiyzer Model:

200 ................................................................................................................................................................. x x
200D .............................................................................................................................................................. x x
240 (aka: Lion Alcolmeter 400+ outside the U.S.) ........................................................................................ x x
300 ................................................................................................................................................................. x x
400 ................................................................................................................................................................. x x
400PA ............................................................................................................................................................ x x
1400 ............................................................................................................................................................... x x
4011' ............................................................................................................................................................. x x
4011 A' ........................................................................................................................................................... x x

............ ..................................................................................... .............. . . . ....................4011 A5' x x. ....... . ... .. . ....
4011 AS-A' .................................................................................................................................................... x x
4011 AS-A O' ................................................................................................................................................. x x
4011 AW ...................................................................................................................................................... x x
4017 A27-10100' ........................................................................................................................................... x x
4011 A27-1 0100 with filter ............................................................................................................................ x x
5000 ............................................................................................................................................................... x x
5000 (w/Cal Vapor Re-Circ.) ......................................................................................................................... x x
5000 (w(k" ID Hose opHon) ......................................................................................................................... x x
5000CD ......................................................................................................................................................... x x
5000CD/FG5 ................................................................................................................................................. x x
5000EN .......................................................................................................................................................... x x
5000 (CAL DOJ) ............................................................................................................................................ x x
5000VA .......................................................................................................................................................... x x

................ .................... ....................................... ................800o ...... ..................... . ................. . . x x... ....... . . .... . . ...
PAC 1200' ..................................................................................................................................................... x x

- $-D2 .............................................................................................................................................................. x x
8-05 (aka: Lion Alcolmeter SD-5 outside the U.S.) .................................................................................... x x

Draeger Safety, Inc. (aka: National Draeger) Durango, Colorado:
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES-Continued

Manufacturer and model Mobile Nonmobile

Alcotest Model:
6510 ...............................................................................................................................................................
6810 ...............................................................................................................................................................
7010' .............................................................................................................................................................
7110' .............................................................................................................................................................
7110 MKIII .....................................................................................................................................................
7110 MKIII--C ................................................................................................................................................
7410 ...............................................................................................................................................................
7410 Plus ......................................................................................................................................................
9510 ...............................................................................................................................................................

Breathalyzer Model:
900 .................................................................................................................................................................
900A' .............................................................................................................................................................
900BG' ..........................................................................................................................................................
7410 ....... .......................... ............................................. ..... ............ ....... ........ ............... ........ .............. ...........
7410-II ..........................................................................................................................................................

EnviteC by Honeywell GmbH, Fond du Lac, Wisconsin:
AlcoQuant 6020 ....................................................................................................................................................

Gall's Inc, Lexington, Kentucky:
Alcohol Detection System-A.D.S. 500 .................................:.......:........................................................................

Guth Laboratories, Inc., Harrisburg, Pennsylvania:
Alcotector BAC-100 .............................................................................................................................................
Alcotector C2H5OH ...............................................................................................................................................

Intoximeters, Inc., St. Louis, Missouri:
Photo Electric Intoximeter' ...................................................................................................................................
GC Intoximeter MK II' ................................ ....... ................. ............ ...... ............ .............. ................... ....... .............
GC Intoximeter MK IV' ............ .................. ...... .......... ................ ................ ............... ......... ........ ............. ..............
Auto Intoximeter' ..................................................................................................................................................
Intoximeter Model:

3000 ................ .......... ....................... ................ ................ ........ ....... ....:.............. .................... ............ ............
3000 (rev B1)' ...............................................................................................................................................

......3000 (rev 82)' ........................ ............................. ....... ................................................... ..........................
3000 (rev B2A)' .............................................................................................................................................
3000 (rev 82A) w/FM option' ........................................................................................................................
3000 (Fuel Cell)' ............................................................................................................................................
3000 D- .. ........................................................................................................................................................
3000 DFC' .....................................................................................................................................................
Alcomonitor ....................................................................................................................................................
Alcomonitor CC .............................................................................................................................................
Alco-Sensor II I ...............................................................................................................................................
Alco-Sensor 111 (Enhanced with Serial Numbers above 1,200,000) .............................................................

Alco-Sensor IV ..............................................................................................................................................
Alco-Sensor IV-XL ........................................................................................................................................
Alco-Sensor AZ .............................................................................................................................................
Alco-Sensor FST ...........................................................................................................................................
EC/IR .............................................................................................................................................................
EC/IR II ..........................................................................................................................................................
EC/IR 11 (Enhanced wHh serial number 10,000 or higher) ...........................................................................
Portable EC/IR II ...........................................................................................................................................
RBT-AZ .........................................................................................................................................................
R BT-I I I ............................................................................... ...........................................................................
RBT III-A .......................................................................................................................................................
RBT IV ...........................................................................................................................................................
RBT IV with CEM (cell enhancement module) .............................................................................................

Komyo Kitagawa, Kogyo, K.K., Japan:
Alcolyzer DPA-2' .................................................................................................................................................
Breath Alcohol Meter PAM 101B' ........................................................................................................................

Liteloc Technologies. Inc., (fotmedy Lifeloc, Inc.), Wheat Ridge, Colorado:
PBA 30o0B ...........................................................................................................................................................
PBA 3000-P ' ........................................................................................................................................................
PBA 3000C ...........................................................................................................................................................
Alcohol Data Sensor .............................................................................................................................................
Phoenix .................................................................................................................................................................
Phoenix 6.0 ...........................................................................................................................................................
EV 30 ....................................................................................................................................................................
FC 10 ........................ ........... ....... ............. ...... ............ ................... ..... ....... ...... ...... ......................................... .......
F C 20 ........................................ . ... . . . . . . . . ... . ...... . . . ... . ..... . ..... . ........... . ...... . . . . ........ . .. . .. . . . .... . . ....... . ........ . .....................

Lion Laboratories, Ltd., Cardiff, Wales, United Kingdom:
Aloolmeter Model:

3 0 0 ........................ . ............................................... . .... . . . . . . . . . . . . . . . . . . . . ..... . ....... . ........... . . . . . . . . . . . ......... . ..................
400 .................................................................................................................................................................
400+ (aka: Intoxilyzer 240 in the U.S.) .........................................................................................................

x
x

x
x
x

x
x
x
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES-Continued

Manufacturer and model Mobile Nonmobile

SD-2' ............................................................................................................................................................ X x
SD-5 (aka: 5-D5 in the U.S.) ....................................................................................................................... X X
EBA' .............................................................................................................................................................. x x

Intoxilyzef Model;
200 ................................................................................................................................................................. x x
2000 .............................................................................................................................................................. x x
1400 ............................................................................................................................................................... X x
5000 CD/FG5 ............. ....................:.............................................................................................................. X x
5000 EN ........................................................................................................................................................ X x

Luckey Laboratories, San Bemardino, California:
Alco-Analyzer Model:

1000' ............................................................................................................................................................. ...................... X
2000' .......................................................................................:. .................................................................... ...................... X

National Patent Analytical Systems, Inc., Manslield, Ohio:
BAC DalaMaster (with or without the Delta-1 accessory)

BAC Verifier DataMaster (w/ or withoul the Delta-1 accessory) .................................................................. X X
DalaMasler cdm (w/ or without the Oelta-1 accessory) ............................................................................... x X
DataMaster DMT ........................................................................................................................................... x x

Omlcron Systems, Palo Alto, California:
Intoxilyzer Model:

4011' .............. ........................................................:...................................................................................... x x
4011AW' ........................................................................................................................................................ x x

Plus 4 Engineering, Mintum, Colorado:
5000 Plus 4' ......................................................................................................................................................... x X

Seres, Pads, France:
Alco Master ........................................................................................................................................................... . x x
Alcopro ................................... :.............................................................................................................................. X X

Siemans-Allis, Cherry Hill, New Jersey:
Akxmiat' ................................................................................................................................................................ X X
Alcomat F' .................................:.......................................................................................................................... X X

Smilh and Wesson Eleclronics, Spdnglield, Massachusetts:
Brealhalyzer Model:

900' ............................................................................................................................................................... x x
900A' ............................................................................................................................................................. X X
1000' ................................ .......... ................................................................................................................... x x
2000' ............................................................................................................................................................. x x
2000 (non-Humidity Sensor)' ........................................................................................................................ x x

Sound-Off, Inc., Hudsonville, Michigan:
AlcoData ........................................................................................................................................................ x x
Seres Alco Master ............:............................................................................................................................ x x
Seres Alcopro ................................................................................................................................................ X x

Stephenson Corp:
Breathalyzer 900' .......................................................................................................................................... X x

Tokai-Denshi Inc., Tokyo, Japan:
ALC-PRO It (US) .......................................................................................................................................... X X

U.S. Alcohol Testing, IncJProtection Devices, Inc., Rancho Cucamonga, Califomia:
Akro-Analyzer 1000 .............................................................................................................................................. ...................... X
Alco-Analyzer 2000 .............................................................................................................................................. .......:.............. X
Akp-Analyzer 2100 .............................................................................................................................................. X x

Verax Syslems, Inc.. Fairport, New York:
BAC Vedfier' ......................................................................................................................................................... X X
BAC Verifier Datamaster ...................................................................................................................................... X X
BAC Verifier Datamasler II' .................................................................................................................................. X x

'Instruments marked with an asterisk (') meet the Model Specifications detailed in 49 FR 48854 (December 14, 1984) (i.e., inslmmems tested
at 0.000, 0.050, 0.101, and 0.151 BAC.) Instruments not marked with an asterisk meet the Model Specifications detailed in 58 FR 48705 (Sep-
lember 17, 1993 , and were tested at BACs = 0.000, 0.020, 0.040, 0.080, and 0.160. AII Instruments that meel the Model Specifications currenlly
in effect (dated eptember 17, 1993) also meet Ihe Model Specifications for Screening Devices to Measure Alcohol in Bodily Fluids.

(Authority: 23 USC 403; 49 CFR 150; 49 CFR
Part 501).

MarBeaa Amoni,

AssociateAdministrotar for the Office of
Reseon:h and prngrom Oevelopment.

!FR Dec. 07-8040 Filed 12-14-07; 8:45 aml
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DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

[STB Docket No. AB-364 (Sub-No. 11X)l

Mid-Michigan Railroad, Inc.-
Abandonment Exemption-In Kent and
Montcalm Counties, MI

On November 27, 2007, Mid-Michigan
Railroad, Inc. (MMRR or petitioner),

filed with the Surface Transportation
Roard a petition under 49 U.S.C. 10502
for exemption from the provisions of 49
U.S.C. 10903 to permit the
abandonment of a 24.70-mile rail line
located between milepost 103.20 in
Lowell and milepost 78.50 in Greenville
at the end of the line, in Kent and
Montcalm Counties, MI. The line
traverses U.S. Postal Service Zip Codes
48809,48838, 48887, and 49331,and
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INTRODUCTION

PURPOSE

This digest reports the status of State laws
that are concerned with impaired driving
offenses and alcoholic beverage control.
Unless otherwise indicated, the status of the
laws reported is January 1, 2007.

related to alcohol or drug use and driving.
Such action is completely independent of
any licensing action related to a driver's
conviction for an impaired driving offense.
These laws usually cover both resident and
nonresident drivers. However, for
nonresident drivers, the action would be
limited to denying driving privileges in the
sanctioning State.

STRUCTURE OF DIGEST

The Digest oflmpaired Driving and Selected
Alcohol Beverage Control Laws is designed
to be an easily accessible reference to all
States' current laws on alcohol and other
issues of impaired driving. The digest
contains a selection of the most utilized laws
for each State, compiled in a consistent
format to make research simpler. Each State
entry includes: Basis for a DWI Offense;
Chemical Breath Tests for Alcohol
Concentration; Adjudication of DWI
charges; Sanctions; Administrative
Licensing Actions; DWI offenses and
Commercial Motor Vehicles; Other
Criminal Actions Related to DWI;
Minimum Age Alcohol Laws, Dram Shop
Laws and Related Actions, and others.

This compilation is extensively footnoted
and contains comprehensive information on
critical impaired driving laws for all 50
States and the District of Columbia. This
volume is available in CD-ROM format, in
print version, and on the Web site of the
National Committee on Uniform Traffic
Laws and Ordinances (NCUTLO.org)

DEFINITIONS

Administrative Per Se Law:
An "administrative per se law" allows a
State's driver licensing agency to either
suspend or revoke a driver's license based
either on a specific blood alcohol
concentration or on some other criteria

Commercial Motor Vehicle: For impaired
driving offense purposes, most States define
a "commercial motor vehicle" (CMV) as one
that (1) has a gross vehicle weight _ 26,001
pounds, (2) is designed to transport 16 or
more persons including the driver, or (3)
transports hazardous materials.

Dram Shop Laws: Statutory or case law
which provides that a person who serves
alcoholic beverages to an intoxicated
individual may be liable for the damages
caused by such individual. In some states, a
server may also be liable for injuries
sustained by the intoxicated individual.

DWI, DUI, and Impaired Driving Offense:
These are generally "non-legal" terms that
refer to Any criminal action related to
driving a motor vehicle either (1) while
"illegal per se" or (2.) while either impaired
by, under the influence of or intoxicated by
alcohol or other drugs.

Happy Hour Laws: For the purposes of this
Digest, this is either a statute or regulation
that prohibits the sale of alcoholic beverages
below the price per quantity normally
charged for such beverages.

Vehicular Homicide: "Vehicular homicide"
is the unlawful and unintentional death
caused by a person while violating laws
related to motor vehicle operation.

Illegal Per Se Law: A State law that makes
it a criminal offense to operate a motor
vehicle (1) at or above a specified alcohol



concentration in either the blood, breath, or
urine or (2) with any amount of a drug,
usually a controlled (illegal) substance, in
the body.

Imnlied Consent Law: This type of law
provides that a person gives implied consent
to submit to a test for either an alcohol or
drug content in his/her body if he/she is
arrested or otherwise detained for a DWI
offense. If the person refuses to submit to
such a test, the law usually provides that
his/her driving privileges will be either
suspended or revoked. The results obtained
from such a test are usually admissible into
evidence at a DWI trial.

Intoxicating Liquor: A number of State
laws provide that it is illegal to operate a
vehicle while under the influence of
"intoxicating liquor" (instead of under the
influence of alcohol). However, the term
"intoxicating liquor" is not defined in many
of the State motor vehicle codes that provide
for this type of impaired driving offense.
Nevertheless, such term usually refers to all
types alcoholic beverages (i.e., beer, wine
and distilled spirits). See the definitions of
"alcoholic liquor," "intoxicating liquor" and
"liquor" in Black's Law Dictionary, Sixth
Edition, West Publishing Company.

Mandatory Sanctions: A "mandatory
sanction" means either a criminal sanction
(e.g., jail, fine or community service) or an
administrative licensing action (e.g., license
suspension or revocation) must be imposed
by either a court or an administrative
agency. That is, statutory law specifically
requires that such sanction be imposed.

Preliminary Breath Test. A "preliminary
breath test" (PBT) refers to a breath test
given by a law enforcement officer to a
suspected impaired driver prjor to an arrest
for an impaired driving offense. The results
of this test are used along with other
evidence by the officer to determine if there
is "probable cause" to arrest the driver for

such an offense. Usually, the results of a
PBT cannot be admitted into evidence.

Pre-Sentence Investigation Law: As used in
this publication, this term means a law that
provides that a person who has been
convicted of an impaired driving offense
undergo an evaluation to determine if he/she
has either an alcohol or drug abuse problem.

Presumption: The term "presumption"
under "Basis for a DWI Charge" refers to a
specific alcohol concentration in a driver's
blood, breath, or urine at or above which it
may be presumed that he/she was driving in
violation of the "Standard DWI Offense".

Comments and Historical Notes: Comments
and historical notes have been included to
alert the reader to either situations or past
events that may be of significance.

Off-Highway Vehicles: Not reported in this
digest are State laws that prohibit the
operation of non-highway vehicles (e.g.,
snowmobiles, an all-terrain vehicles (ATVs)
or other off-road vehicles (ORVs) either
while under the influence of alcohol or
drugs or at or above a specific blood
alcohol concentration.

Sanctions: Unless otherwise stated, the
sanctions are the same for all alcohol and
drugged driving offenses (e.g., driving while
under the influence of either alcohol or
drugs, illegal per se, et al.).

The sanctions listed in the digest for
criminal offenses are those that would
normally apply to adult offenders.
However, it should be noted that for juvenile
offenders (persons under 18 years old), the
law may limit a court's ability to assign such
punishment. Such offenders also may be
subject to other sanctions for a violation of
criminal laws that may not be listed in
this digest.

Nevertheless, this digest does report the
sanctions (criminal or administrative) related

ii



Inability to complete the*One-Leg Stand test occurs.when the suspect:

The original research shows that, when; the suspect produces two or more dues or is.

o cannot do the test. .' ..

unable to complete the test, it is likely that the BAC is above 0.10. : This criterion
has been shown to be accurate 65 percent of the time.

PR.F.LIlbIINARY BR.E?^,TH TESTINC

alcohol concentration (BAC). Th'e PBT provides directindication of the Bp.C level.
It does. not indicate the level of the suspect's impairment. Impairment varieswidely

basis of that inipairment,by yielding an on-the-spot indication of the suspect's blood
sees, hears and.smeIls. The PBT provides the evidence that alcohol is the chemica

The basic purpose of prelimi.nary breath testing (PBT) is to demonstrate:ahe associ- -
ation of alcohol with the observable evidence of the suspect's impairment. The
suspect's impairment is established through sensory evidence: wbat the of8cer .:'

.:among individuals with the same.BAC level. .

Preliminaiy breath testing, like psychophysical testing, is a stage iii the'pre=arrest

requested to submit to theprehmmary breath test: The DWI incident iemaazns at_
the. investigative,stage; the accusatory stage has not yet begun: The PBT result is.

screening oi a L w1 suspect. Usuaily the suspect is not yet under arrest when.

only.one ofmany factora the officer considers in determining whether the suspect :;..;
should be arrested for DWI. It should never be the sole basis for a.DWI_arrest. T&e...

through formal psychophysical testing, indicates; alcohol impairment., ' ^ %
-impairment: All other evidence, from initial observation of the vehicle in operation ,
PBT result is an important factor because it provides direct indication of alcohol

S OFPBT

A PBT offers'several important advantages for DWI. deteetion.

o puts the.foot down three or more times, during the 30-secoud period;

o corroborate other evidence by demonstrating that the suspicion of alcohol
impairment is consistent with the officer's observations of the suspect's
mental and physical impairment.

o confirm the officer's own judgment and help gain confidence in evaluating
alcohol impairment accurately, based on observations and psychophysical
tests. (Many officers expeiienced in DWI enforcement find that they.rely
less and less_on the PBT as their confidence in their own powers of detection
ina
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disclose the possibility of inedical complications or impairment due to drugs
other than alcohoL (The PBT can confirm or den that alcohol9s the cause
of the observed.impairment. For eaample, observed psychophysical
impairment coupled with a PBT result showing a.very low,BAC indicates an
immediate need to investigate the possibility that the suspect has ingested
;a drug other than. alcohol or suffers from a medical problem.)

help to establish probable cause for a DWI arrest. ('1'he role of the PBT in
establishing probable cause.may be affected by the evidentiary value of PBT
results in your state. Consult your specific PBT law, your supervisor, or the

, local prosecutor for clarification, if necessary.)

LIIvFITATIOI*IS OF PBT

given. Consult your state PBT law, your supervisor or your local prosecutor, as

limitations: . Evidentiary limitations vary with specific laws. In some states PBT :
results are admissible as evidence; in other states they are not.admissible. V3here
the results are admissible, there may be differences in the viceight or value they are

Preli minary breath testing may have both evidentiary limitations and accuracy

necessary, ror clar.incatxom

possibility:of error,:especially if they are not used properly. There, arefiactors.that
can'affect the aecuracy of preHminary breath testing devices.. Sorneof these factors -

currently used.by laiv enforcem.ent are reasonablyaccurate, they are subjecE to the,-.:.
PBT instruments have accuracyIimitations: Altliough_allPBT instruments''.

tend to produce.."high" test results; others tend to produce "low" results:

Ther.e are two common factors that tend to.produce hizh results'on a PBT:,

Residual mouth alcohol. After a person takes a drink, some of the alcohol
will remain in the mouth tissues. Tf the p.erson eahales soon afiz• r.drinldng,
the.breath:samp2e.viitl pick-up some of this left-over mouth.alcohol. In.thie
case, the breath sample will contain an additional amourit of alcohol and-the
test result will be hieher than the true BAC.

It takes approximately 16 minutes for the residual.alcohol to evaporate from .
the moutb.

The only sure way to eliminate this factor is.to make sure the suspect does
not take any alcohol for at least 15 to 20 minutes. before conducting a breath
test. Remember, too, that most mouthwashes, breath sprays, cough syrups,
'eta, contain alcohol and will produce residual mouth alcohol Therefore, it
is.always best not to permit the suspect to put an hin in their mouth for
at least 15 to 20 minutes prior to testing.
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.Breath Contaminants. Some types of preliminary breath tests might react
to certain substances other than alcohol.. For example, substances sucb as-
ether, chloroform, acetone, acetaldehyde and cigarette smoke conceivably
could produce a positive reaction on certain devices. If so,the test would be.' .
contaminated and its result would be higher than the true BAC. "Normal
characteristics of breath samples, such as.halitosis, food odors, etc:, do not
affect accuracy.

There are two common factors that tend to produce low PBT results:

-Youi decision is based on all_ the evidence you have accumulated during each

analysis.of the breath sample will produce a low BACsesult..

o Cooline of the breath samnle. If the, captured breath sample is allowed to,
cool before it is analyzed, some of the alcohol vapor in the breath may turn
to liquid and precipitate.out of the sample. If that happens, the subseqtient

upper part of the lungs and the mouth. Alveolar breath is deep lung breath.
Breath testing should be conducted on a.sampleof alveolar breath, obtained
hy having the subject blow into the PBT instrument until all air is expelled

ture of the iadal breath and alveolar breath. Tidal breath is breath from the :
o The comoosition of the breath sample. Breath composition nieans the mix-

from the lungs.

TI3E.AR.RESTDECISION

Your arrest/no arrest decision is the culmination of the DWI detection pr'ocess:

-: deteclaon phase:

arrest the suspect for DWI.

Conduct a'"mental summary" of the evidence collected during vehicle in motion,
personal contact and pre-arrest. screening..If all of the evidence, taken together,
establishes probable cause to believe that DWI has been committed; you should

PHASE ONE:
o initial.observation of vehicle in motion;
o :observation of the stop. _

PHASE TWO:
o. face-to-face observation and interview;
o observation of the exit.

PHASE THREE:
o SFSTs;
o preliminary breath teats.

Your decision involves a careful review of each of the observations you have made.
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OHIO DEPARTMENT OF HEALTH
Ted Strickland / Governor

Bureau of Alcohol and Drug Testing
Post Office Box 1430
Reynoldsburg, Ohio 43068-6430

Dean M. Ward, Bureau Chief (614) 644-4609
Bev Adams, Management Analyst (614) 644-4609
Ray Scharf, Breath Testing Supervisor (614) 644-4678
John Kucmanic, Forensic Toxicologist (330) 643-1439

August 25, 2008

Mr. Doug Scoles
Executive Director
MADD Ohio
5900 Roche Drive, Suite 250
Columbus, Ohio 43229

Re: 3rd District Court of Appeals decision on Pre Breath Testers (PBT's)

Breath Testing Inspectors
John Corrigan Frank Nedveski
Robert Norbeck Michael Quinn

Craig Yanni

Mr. Scoles;

Prior to 1990 PBT's were not listed in Administrative Code. Effective 05/05/1990, the Alco-
Sensor "two digit display" model and the Alco-Sensor "pass, warn, fail light" model were added
to Administrative Code §3701-53-02 ( D) as "non-evidential" (i.e. probable cause) preliminary
breath testing instruments. Both PBT's remained in Administrative Code until the effective rule
date of 07/07/1997, when PBT's were removed. The removal of PBT's from Administrative
Code in 1997 did not imply that the Department of Health did not recognize or sanction the use
of a PBT for probable cause determination, but that PBT's were not under the "evidential"
regulative authority of the Director.

Under Revised Code §3701.143: "For purposes ofsection 4511.19 of the Revised Code, the
director of health shall determine, or cause to be determined, techniques or methods for
chemically analyzing a person's blood, urine, breath, or other bodily substance in order to
ascertain the amount of alcohol, a drug of abuse, or alcohol and a drug of abuse in the person's

blood, urine, breath, or other bodily substance. The director shall approve satisfactory

techniques or methods, ascertain the qualifications of individuals to conduct such analyses, and

issue permits to qualified persons authorizing them to perform such analyses. Such permits shall

be subject to termination or revocation at the discretion of the director."

As permits are not issued by the Director of Health for "non-evidential" purposes under
Administrative Code §3701-53-09, PBT's were determined not to be under the regulative
authority of th^,Pirector of Health, and removed from Administrative Code §3701.53.

can M. Ward, Chief
Bureau of Alcohol and Drug Testing
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