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LEXSEE 77 CAL. RPTR. 3D 799

LEAH MORRIS, Plaintiff and Appellant, v. JOHN CHIANG, as State Controller,
ete., Defendant and Respondent.

B194764

COURT OF APFEAL OF CALIFORNIA, SECOND APPELLATE DISTRICT, DI-
VISION EIGHT

163 Cal. App. 4th 753; 77 Cal. Rptr. 3d 799; 2008 Cal. App. LEXIS 828

June 3, 2008, Filed

SUBSEQUENT HISTORY: Review denied by Morris
(Leah) v. Chiang (John), 2008 Cal. LEXIS 10024 (Cal.,
Aug. 13, 2008)

PRIOR HISTORY: [***1]
Superior Court of Los Angeles
BC310200, Anthony J. Mohr, Judge.

County, No,

DISPOSITION: Affirmed.

SUMMARY:

CALIFORMNIA OFFICIAL REPORTS SUMMARY

Plaintiff brought a class action suit against the State
Controller, seeking equitable relief from alleged uncon-
stitutional takings of property, namely interest and other
accruals on unclaimed property held by the Controller
pursuant to the Unclaimed Property Law (UPL) (Code
Civ. Proc,; § 1500 et seq.}. The trial court granted sum-
mary judgment to the Controller, ruling that the UPL did
not work such a taking. (Superior Court of Los Angeles
County, No. BC310200, Anthony I. Mohr, Judge.)

The Court of Appeal affirmed the judgment. The
court concluded that plaintiff's claim of entitlement to
interest failed. The state's nonpermanent title to the prop-
erty overcame plaintiff's claims of entitlement to interest
on the property, whether actually accrued or compensa-
tory for the property's use. The temporary loss of owner-

ship could properly be treated as the product of aban- .

donment. Because title to plaintiff's property was legiti-
mately vested in the state during the holding period, she
was not entitled to the interest earned on it. The state's

retention of the interest earned on the property while held

under the UPL did not constitute a taking of private
property. Plaintiff's claim of entitlement to "constructive
interest" for state use of the property when it did not

generate interest also failed. The state being entitled to
use property to which it had constitutionally assumed
title, there existed neither a taking in such use nor a duty
to compensate for it. (Opinion by Cooper, P. J., with
Flier, J., and Egerton, J.," concurring.) [*754]

*  Judge of the Superior Court of Los Angeles
County, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitu-
tion.

HEADNOTES
CALIFORNIA OFFICIAL REPORTS HEADNOTES

(1) Abandoned, Lost, and Escheated Property § 13--
Nonpermanent Escheat-—-Vesting of Title in State.--
With respect to nonpermanently escheated property,
Code Civ. Proc., § 1300, subd (c), defines escheat (as
contrasted with permanent escheat) as the vesting in the

-state of title to property subject to the right of claimants

to appear and claim the escheated property.

(2) Abandoned, Lost, and Escheated Property § 18--
Unclaimed Property Law--Nonpermanent Escheat.--
Nonpermanent title resides in the state with respect to
unclaimed property taken into custody under the Un-
claimed Property Law {(UPL) (Code Civ, Proc., § 1500 et
seq.). The state's ability to utilize that title is strictly gov-
emed by the UPL, which provides for retention to pay
owners' claims, and interim use in the general fund.

(3) Abandoned, Lost, and Escheated Property § 18--
Unclaimed Property Law--Notice.~-The Unclaimed
Property Law (Code Civ. Proc, § 1500 el seq.) provides
constitutionally sufficient notice to property owners.
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(4) Abandoned, Lost, and Escheated Property § 18-
Unelaimed Property Law--Nonpermanent Escheat.--
The Unclaimed Property Law {Code Civ. Proc., § 1300
et seq.) specifies property that nonpermanently escheats
because of certain quanta of "abandonment."”

(5) Abandoned, Lost, and Escheated Property § 18-
Unclaimed Property Law--Nonpermanent Escheat--
Interest--Taking of Private Property.—-In a class action
for equitable relief from alleged unconstitutional takings
of property, namely interest and other accruals on un-
claimed property held by the State Controller under the
Unclaimed Property Law (Code Civ. Proc, § 1500 et
seq.), plaintiff was not entitled to interest earned on the
property during the holding period because title to the
property was legitimately vested in the state during that
period.

[Cal. Forms of Pleading and Practice (2008) ch.
252, Escheat (Unclaimed Property), § 252.41]

(6) Abandoned, Lost, and Escheated Property § 18--
Unclaimed Property Law--Nonpermanent Escheat--
[nterest--Taking of Private Property.--With respect to
nonpermanently escheated property, the Unclaimed
Property Law (UPL) (Code Civ. Proc.,, § 1500 et seq.)
specifies that interest shall be paid to the general fund
(Code Civ. Proc., [*755] § 1562). This directive does
not violate the principle that interest follows and aftaches
to the principal on which it is earned because during the
" holding period the state has title to the principal property.
For the same reason, retention of the interest earned by
unclaimed property while held under the UPL does not
constitute a taking of private property.

(7) Abandoned, Lost, and Escheated Property § 18-
Unclaimed Property Law--Nonpermanent Escheat--
Interest—Taking of Private Property.--The state's re-
iention of interest earned on unclaimed property, to
which it has temporary, nonpermanent title, does not
constitute an unconstitutional taking without compensa-
tion.

COUNSEL: Law Offices of Randall David Smith, Ran-
dall D. Smith; Susman, Heffner & Hurst, Arthur T. Sus-
man, Glenn Hara, Futterman Howard Watkins Wylie &
Ashley, Futterman Howard Watkins, John R. Wylie and
Charles R. Watkins for Plaintiff and Appellant.

Edmund G. Brown, Jr., Attorney General, Stacy Boul-
ware Eurie and Christopher E. Krueger, Assistant Attor-
neys General, Jonathan K. Renner, Douglas J. Woods,
Leslie R. Lopez and Susan K. Leach, Deputy Attorneys
General, for Defendant and Respondent.

JUDGES: Opinion by Cooper, P. J., with Flier and Eger-
tom, J1. %, concurring.

*  Judge of the Superior Court of Los Angeles
County, assigned by the Chicf Justice pursuant to
article VI, section 6 of the California Constitu-
tion.

OPINION BY: Cooper

OPINION

[¥*801] COOPER, P. J.--Plaintiff, Leah Morris,
appeals from summary judgment granted to defendant,
the State Controller {controiler}, in a class action for eg-
nitable relief from alleged unconstitutional takings of
property, namely interest "and other accruals” on un-
claimed property held by the controller under the Un-
claimed Property Law, Code of Civil Procedure section
1300 et seq. [***2] (UPL; undesignated section refer-
ences are to the Code of Civil Procedure), The trial court
riled that the UPL did not work such a taking. We agree
with that conclusion, and affirm the judgment.

FACTS

The UPL govemns the state's handling and disposi-
tion, generally through the controller, of property such as
bank accounts and securities, held by entities such as
banks, brokerage firms, and insurance companies, the
owners of which have not acknowledged or claimed their
interest in for several years, [*756] generally three.
Such property by statute escheats, nonpermanently, and
the holder must transfer it to the controller. The control-
ler sells the property (other than money), and deposits
the proceeds in an unclaimed property fund, from which
the controller pays approved claims, as well as expenses
of administering the property. The contents of the ac-
count are regularly transferred to the general fund. (§§
1563-1564.) When [**802] the original owner or a per-
son claiming thereunder claims the property, and the
controller approves the claim, the controller pays the
amount to the claimant. (§ /540.) No interest is payable
on the claim (§ /540, subd. (¢)), and any interest or other
accruals derived from [***3] the unclaimed property
fund are deposited in the general fund. (§ 7362.) ! The
purposes of the UPL are to protect the owners of un-
claimed property, by finding them and restoring their
property to them, and "'to give the state rather than the
holders of unclaimed property the benefit of the use of i,
mast of which experience shows will never be claimed.’
[Citations.]" (Harris v. Westly (2004) 116 Cal App.4th
214,219 [10 Cal, Rptr. 3d 343}.)

| The UPL previously provided for payment of
interest on claims, but that allowance was elimi-
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nated in 2003. (Stats. 2003, ch. 228, § 8, eff. Aug.
11,2003))

The described escheat of unclaimed property under
the UPL differs from traditional, "permanent escheat."
Permanent escheat, which generally requires a judicial
proceeding, constitutes "the absolute vesting in the state
of title to property ... ." (§ 1300, subd. {d).) Nonperma-
nent "'[e]scheat’ " "means the vesting in the state of title
to property ... subject to the right of claimants to appear
?nd claim the escheated property ... ." {§ /300, subd. (c).)

2 The UPL iz part of a larger escheat law, title
[0 of part 3 of the Code of Civil Procedure,
which beging with section 1300. [ts terms are ap-
plicable throughout [**%4] the title.

Plaintiff filed her complaint on behalf of herself and
a class consisting of persons (excluding California state
and federal judges) whose property, taken into custody
under the UPL, had while in state custody earned either
interest, dividends or other accruals that were used to
fund state programs, or "allowed the state to forego bor-
rowing like amounts,” for which the state had not paid
compensation. The controller had paid plaintiff the
money she had claimed (later stipulated to be §
6,334.07), but had not paid her any interest earned on
that principal or the interest the state had saved by not
having to borrow the amount. The complaint alleged that
the UPL was "purely custodial ... and title to unclaimed
property is never transferred from the owner to the de-
fendant or the Stale of California." Plaintiff alleged that
the retention of interest carned on such private funds
constituted a taking, and that unearned interest the state
profited by from holding and using the property should
be repaid as part of it. After alleging the suitability of a
class action, plaintiff averred that the controller's reten-
tion of eamings and failure to pay the interest the state
had saved [***5] were takings without just compensa-
tion, in [*¥757] violation of plaintiff's and the class's
rights under the Fifth and Fourteenth Amendments to the
United States Constitution, and article I section 19 of the
California Constitution. Plaintiff prayed for declaratory
and "appropriate equitable and injunctive relief ... "

The parties stipulated and the court ordered that it
would decide the question of liability before class certifi-
cation, and then the appropriate remedy. Both sides
moved for summary judgment (in plaintiffs case, "sum-
mary judgment as to Hability”). Although the motions
essentially presented legal questions, the confroller sub-
mitted a declaration to the effect that the abandoned
property account of the unclaimed property fund, into
which unclaimed property is deposited, is not an interest-
bearing account. In answers to interrogatories, filed by
plamntiff, the controller stated that money in the general

fund that is not immediately needed for expenditure is
invested in a pooled money account, which does earn
interest. *

3 The controller also reported paying approxi-
mately 200,000 unclaimed property claims, on
the order of § 1,000 each, in cach of four recent
fiscal years.

[**803] The [***6] basic premise of plaintiff's
motion for summary judgment was that the nonperma-
nent escheat of unclaimed property under the UPL trans-
ferred only custody, not title. Because title and owner-
ship remained with owners like herself, plaintiff argued,
the failure to compensate for use of the property, and the
state's retention of such interest as the property earned
while in its hands, constituted uncompensated and hence
unconstitutional takings. ' The controller's motion op-
posed plaintiff's contentions on several bases, including
that the state held title to escheated unclaimed property
until it was claimed, and that in those circumstances the
original owners did not have a property interest requiring
retention of or compensation by interest.

4 Although the complaint alleged that the prop-
erty of some class members earned other inci-
dents besides interest, plaintiff claimed only dep-
rivation of interest. Our analysis will refer to in-
terest, as the parties also generally do.

Ruling that plaintiff had not established a taking in
the operation of the UPL, the trial court denied plaintiffs
mation, granted the controller's, and entered judgment
for the controller.

DISCUSSION

(1) Here as below, plaintiff's [***7] position de-
pends upon the proposition that the UPL does not pro-
vide that the state holds title to nonpermanently es-
cheated property. Section 300, subdivision (c), however,
refites this claim. Once again, that subdivision defines
escheat (as conirasted with permanent escheat) as "the
vesting in the state of title to property ... subject to the
right of claimants to appear and claim the escheated
property ... ." Although the [*758] title so vested is
defeasible, and meant to be temporary until the claim of
the owner or other qualified claimant, it nonetheless ex-
1sts.

There is no inconsistency between this reality and
the legislative and judicial declarations that plaintiff re-
lies on, which essentially distinguish between the status
of property held under the UPL and property that has
permanently escheated, granting absolute title to the
state. Thus, section 1501.5, subdivision (a) provides that
"... property received by the state under this chapter
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[UPL] shall not permanently escheat (o the state,” (Ifalics
added.) The same distinction appears in the cases plain-
tiff cites, which refer to the state taking custody rather
than absolute ownership of unclaimed property. (Fong v.
Westly (2004) 117 Cal App. 4th 841, 844 [12 Cal Rprr.
3d 76] [***B] (Fong); Harris v. Westly, supra, 116
Cal App 4th at p. 219; Bank of America v. Cory [(1983)
164 Cal App.3d 66, 79 [210 Cal. Rpir. 351].)°

5 Plaintiff contends that the controller should be

judicially estopped by statements made in briefs
in other cases, about the rights of owners not be-
ing divested under the UPL. Although we grant
the request to judicially notice these briefs, they
do not qualify for judicial estoppel, which re-
quires, among other things, that the positions
taken in the former and present cases "are totally
inconsistent." (Jackson v. County of Los Angeles
(1997) 60 Cal App.4th 171, 183 [70 Cal. Rptr. 2d

967)

(2) In short, nonpermanent title does reside in the
state with respect to unclaimed property taken into cus-
tody under the UPL. The state's ability to utilize that title
is strictly governed by the UPL, which provides for re-
tention o pay owners' claims, and interim use in the gen-
eral fund. But the state's title overcomes plaintiff's claims
of entitlement to interest on the property, whether actu-
ally accrued or compensatory for the property's use,
[**804] Before explaining how this is so, however, we
respond to plaintift's explicit and implicit claims that the
statutory attribution of nonpermanent title to the state
violates [***9] constitutional provisions.

(3) First, plaintiff argues that escheat accomplished
by statutory authorization, without notice and opportu-
nity for a hearing, violates the requirements of due proc-
ess. Assuming that permanent escheat requires such no-
tice and hearing (see, e.g., State v. Savings Union Bank
& Trust Co (1921) 186 Cal. 294, 299.300 [199 P. 26]),
plaintiff's authorities do not show that the limited transfer
at issue here does. Moreover, it has already been held
that the UPL provides constitutionally sufficient notice to
property owners. (Fong, supra, 117 Cal App.4th at pp.
854-855.)

Fong, supra, 117 Cal App.4th at pages 853-834,
also rejected the contention, implicit in plaintiff's posi-
tion, that the transfer of property by nonpermanent es-
cheat under the UPL constituted an unconstitutional tak-
ing. In so holding, Fong relied on two federal cases, both

. of which again apply. In re [*759] Folding Carton
Antitrust Litigation (7th Cir. 1984) 744 F.2d 1252, 1255,
stated that an "impermanent” escheai, which atlowed
recovery by claimants, "raise[d] no unconstitutional tak-
ing. Since any legitimate claimant has been afforded an
adequate remedy against the United States, there is no

bar to interim governmental [***10] use of the es-

cheated money ... ."

The second cited case was the Supreme Court's deci-
sion in Texaco, Inc. v. Short (1982) 454 U.S. 516 [70 L.
Ed 2d 738 102 8. Ct. 781] (Texaco). There the court
approved, as against both due process and taking chal-
lenges, a statute that provided for the lapse and reversion
to the surface owner of mineral interests that had not
been used (in various ways) for 20 years, unless their
owner recorded a claim before then. The court first ex-
plained that states had long been authorized to terminate
or transfer property interssts that had not been exercised
and thus were considered abandoned. The court then held
that the state could treat the mineral interests as aban-
doned, and the state did not have to compensate the
owner for its neglect of them. "It is the owner’s failure to
make any use of the property--and not the action of the
State--that causes the lapse of the property right; there is
no 'taking' that requires compensation." (/d art p. 530.)

Plaintiff avers that Texaco, supra, 454 US. 50,
lacks relevance here, because it concerned transfer to
another property owner, not the state. But Justice Bren-
nan's dissent (on due process grounds), which plaintiff
selectively quotes, made no [***11] distinction between
state-mandated transfer of the mineral interests "to itself,
to surface owners, or indeed to anyone at all ... ." (Jd af
p. 542

Texaco, supra, 454 U.S. 516, has been cited by sev-
eral state appellate courts in upholding against takings
challenges the denial to claimants of interest earned on
unclaimed, state-held property. Those courts have treated
unclaimed property as effectively abandoned, in the
manner the Texaco court viewed the mineral interests
under the challenged statute, with the consequence that
neither custodial escheat of the property nor failure to
pay the claimant interest on it constituted a taking.
(Smyth v. Carter (Ind CtApp. 2006} 8§45 NE2d 219,
224, Clark v. Stravhorn (Tex.CtApp. 2006) 184 S.W.3d
006, 913; Smolow v. Hafer (Pa.Cmwlth. 2005) 867 A.2d
767, 774-775; accord, Sogg v. Ohio Dept. of Commerce
{Ohio Ct.App., June 21, 2007, No. 06 AP-883) 2007 WL
1821306, app. accepted, Nov. 21, 2007, No. 2007-1452.)
Here too, the intake [**805] and limited title transfer of
property under the UPL are practically and legally attrib-
utable to the "abandonment” or inattention by the own-
ers, it the face of conditions permitting them to avoid the
result. Consequently, the title recognized by section
1300, subdivision (¢} [***12] is not the product of an
invalid taking. [*760]

(4) Plaintiff contends, however, that property that
meets the UPL's criteria as "unclaimed" may not be con-
sidered abandoned property, because that status tradi-
tionally requires & more stringent showing of intent to
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gbandon. (See, e.g., Gerkhard v. Stephens (1968) 68
Cal.2d 864, 889-890 [69 Cal. Rpir. 612, 442 P.2d 692].)
But common law standards are not necessarily control-
ling. Just as the statute in Texaco, supra, 434 US. 516,
set out a new set of criteria for relinquishment of certain
property, which the Supreme Court treated as function-
ally abandoned, the UPL specifies property that nonper-
manently escheats because of certain quanta of "aban-
donment." (See, e.g., §§ [510-1520.) Under Texaco, the
Legislature was entitled to do this, and the resulting tem-
porary loss of ownership may properly be treated as the
product of such abandonment, just as in states with simi-
lar laws unclaimed propetty is "presumed abandoned.”
(See Smyth v. Carter, supra, 845 N.E.2d at p. 222, Clark
v. Strayhorn, supra, 184 S.W.3d at p. 910.)

(5) Because title to plaintiff's property was legiti-
mately vested in the state during the period in question,
she was not entitled to the interest eamned on it. (6) The
UPL gpecifies [***13] that such interest shall be paid to
the general fund. (§7562.) This directive does not violate
the principle that interest "follows" and aftaches to the
principal on which it is eamed (see, e.g., Phillips v.
Washington Legal Foundation (1998) 524 U.S. 156, 165
[141 L. Ed 2d 174, 118 5. Ct. 1925]), because during the
holding period the state has title to the principal property.
For the same reason, retention of the interest earned by
unclaimed properiy while held under the UPL does not
constitute a taking of private property, as occurred in
variouns cases on which plaintiff relies. (E.g., Webb's
Fabulous Pharmacies, Inc. v. Beckwith (1980) 448 U.S.
155 [66 L. Ed 2d 358, 101 8 Ct 446] (retention of in-
terest earned by funds deposited in court in interpleader);

Brown v. Legal Foundation of Wash., (2003) 538 U.S.
216 {155 L. Ed. 2d 376, 123 8. Cr. 1406] {appropriation
of interest earned on pooled client funds {IOLTA}.)

Plaintiff's claim of entitlement to "constructive in-
terest" for state use of the property when it did not gener-
ate interest also fails. The state being entitled to use
property to which it has constitutionally assumed title,
there exists neither a taking in such use nor a duty to
compensate for it. Plaintiff's argument for "constructive
interest"” is based on a federal forfeiture [***14] case,
which required the government to pay interest earned on
money seized but ultimately returned to its owner, The
case did not involve abandoned or unclaimed property,
nor did its ruling derive from any constitutional mandate.
(U.S. v. § 277,000 U.S. Currency (9th Cir. 1993) 69 F.3d
1491, 1496.)

(7) We conclude that the state’s retention of interest
earned on unclaimed property, to which it has temporary,
nonpermanent title, does not constitute an unconstitu-
tional taking without compensation. [*761]

DISPOSITION

The judgment is affirmed. The controller shall re-
cover costs on appeal,

Flier, J., and Egerton, J." concurred.

*  Judge of the Superior Court of Los Angeles
County, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitu-
tion.
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