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MOTION FOR RECONSIDERATION OF MEMORANDUM IN SUPPORT OF
JURISDICTION OF APPELLANT GUY METTLE

Rule basis for Reconsideration

This motion for reconsideration is brought under S.Ct.Prac.R XI, Section 2, (B)(1).

Under S.Ct.Prac.R. III, Section 6, (C), Guy Mettle's Memorandum In Support Of

Jurisdiction asserted questions of public or great general interest, which will be amplified below,

and which the Supreme Court order failed to address.

The Suprenie Court order, filed September 10, 2008, simply states:

"Upon consideration of the jurisdictional memoranda filed in this case, the Court declines
jurisdiction to hear the case and dismisses the appeal as not involving any substantial
constitutional question.l"

Embarrassed Chief Justice, Some Incompetent Supreme Court Staff, Legislative Intent,
and Discrimination against Pro Se Litigants

I place this section early in this motion to avoid precipitous repetition of an incompetent

result from the Ohio Supreme Court.

Apparently the Honorable Chief Justice Thomas Moyer did not review Guy Mettle's

Memorandum for Jurisdiction, and he did not draft the court decision, himself. The Chief

Justice's signature was apparently applied to rubber stamp an incompetent decision prepared by

junior staff or a law clerk. For the sake of Ohio and the USA, I surnuse that Chief Justice

Thomas Moyer has a greater legal intellect than was implied by his signature on that decision.

Guy Mettle presented 9 Propositions of Law.2,3 The first proposition states:

' Coutt order in State v. Mettle, Supreme Court Case No. 2008-0921, is attached in the Appendix as Exhibit 1.
2 Guy Mettle's Memorandum in Support of Jurisdiction is attached in the Appendix as Exhibit 2.

Guy Mettles 9 Propositions of Law are as follows:
Proposition of Law #1 - Supreme Court is obligated to determine legislative intent. Lower courts are
similarly obligated.
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Proposition of Law #1 - Supreme Court is obligated to deterniine legislative
intent. Lower courts are similarly obligated.

A key Constitutional issue is that the 10n` Dist. Appellate Court ignored the intent of the

Ohio State Legislature.

In this case (State v. Mettle), the 10'h Dist. Appellate Court merely cited4 the 1 s Dist.

Appellate Court, which after explicitly expressing the manifest intent of the Legislative Acts,

then the 1' Dist. Appellate court ruled exactly the opposite6 of the legislative intent. That is

judicial incompetence by both Appellate Courts.

(In this Motion for Reconsideration, the Statement of Facts will give more details of the

courts actions, below.)

Proposition of Law #2 - Purpose of Rules of Construction is to determine Legislative Intent. Supreme
Court and lower courts must use rules of construction.

Proposition of Law #3 - A cause of action exists when an off îcial's failure to train or supervise personnel
leads to deprivation of the litigant's constitutional rights. This applies to Ohio Courts

Pronosition of Law #4 -- A cause of action exists when Ohio courts have not implemented a systematic and
comprehensive program to protect the constitutional rights of pro se and indigent litigants

Proposition of Law #5 - 2953.36(D) violates constitution rights of due process and equal protection due to
selective and vindictive enforcement.

Proposition of Law #6 - The State/Prosecutors must be held to equally, or more, strict standards as pro se
litigants, otherwise it violates equal protection and due process. This is a corollary to the U.S. Supreme
Court finding that pro se pleadings should be held to "less stringent standards" than those drafted by
attorneys

Proposition of Law #7 - The State/Prosecutor should not be allowed to manipulate the court docket
resulting in a case schedule to his advantage.

Proaosition of Law #8 - RC. 2953.36 (D) creates privileged classes in violation of constitutional rights of
due process and equal protection.

Pronosition of Law #9 - R.C. 2953.36 (D) does not prohibit sealing of records or nonviolent offenses when
the victim is under age 18

In State v. Mettle, 101h Dist. Appellate Court cited their own decision in State v. Schiavo, 10th Dist., 2008 Ohio
298, 208 Ohio App. Lexis 251, . Attached in Appendix: State v. Mettle as Exhibit 3; and State v. Schiavo as
Exhibit, 4.
5 The Legislative Act Sununary and Am. Sub. S.B. 13, Ohio 123rd General Assembly are attached in the Appendix
as Exhibit 5.
6 10 Dist. Appellate Court decision In State v. Westendorf, 1" Dist. No. C-020114, 2003-Ohio-1019, which is
attached in the Appendix as Exhibit 6.
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Even the lOm Dist. Connnon Pleas Court knew, and stated, that 100i District was not

obligated to follow 1' Dist. Appellate Court's erroneous rulingr. But nevertheless, our 10^h Dist.

Appellate Court and our Supreme Court did follow the incompetent, unconstitutional ruling from

the 10`a Dist. Appellate Court.

Manifest legislative intent in the Legislative Act has supremacy over other court

interpretations, clerical errors, or revised code. The power of elected legislatures to make law as

representatives of "we the people" lies at the very foundation of our representative democracy.

Any legal practitioner that does not know this has wasted his law school education, and they

should review their junior high school social studies.

Professor of Law, M. B. W. Sinclair on Legislative Intent

Professor of Law, M. B. W. Sinclair, New York Law School Law Review, 1997, wrote a

28,000 word article, titled "Review Essay: Legislative Intent: Fact or Fabrication? Dynamic

Statutory Interpretation.s"

I quote Professor of Law, M. B. W. Sinclair:

"United States courts have taken as axiomatic that the intention of the legislature should
govern the interpretation and application of statutes. This follows conceptually from the
principle of legislative supremacy, a principle at the very foundation of our
democratically ordered society. n8 A typical judicial statement is: "the primaty rule for
the interpretation of a statute ... is to ascertain, if possible, and enforce, the intention
which the legislative body that enacted the law ... [has] expressed therein." n9 A
perspicuous equivalent by the Honorable Judge Wald of the D.C. Circuit Court of
Appeals, is: "when a statute comes before me to be interpreted, I want first and foremost

' In our own underlying case for sealing Guy Mettle's record, 10t° District Common Pleas Court Case No. 07EP-
229, Judge Schneider stated in open court that he would take the Ist Dist. Appellate Court decision under
advisement, but that 10th District was not obligated to follow la District decisions. Indeed, 10t° Dist. Common Pleas
Court Judge Schneider stated that he did not believe that the Legislature intended to exclude non-support offenses
from sealing of records, specifically because non-support is a non-violent offense. To his credit, Judge Schneider
recited those legal concepts and statute details off the top of his head without the benefit of a brief.

8 Professor of Law, M. B. W. Sinclair, New York Law School Law Review, 1997, 28,000 word article, titled
"Review Essay: Legisla6ve Intent: Fact or Fabrication? Dynamic Statutory Interpretation" is attached in the
Appendix as Exhibit 7.
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to get the interpretation right. By that, I mean simply this: I want to advance rather
[* 1332] than impede or frustrate the will of Congress." n10 This principle is common in
legal systems with British roots."

In his Conclusion, Professor of Law, Sinclair wrote:

"One reason flows from our faith in democracy, the principle of legislative [* 1388]
supremacy and the ideal of a governance of laws. Legislators are elected; the legislature's
view, the speaker's meaning, thus has a certain democratic legitimacy. To allow that
"hearer's" meaning to triumph over a different meaning founded in the legislative intent
would be anti-democratic and would allow the triumph of non-elective law making over
the normal, elective law-making."

(Legislative Intent will be discussed in more detail, below.)

Ohio Appellate and Supreme Courts' refusal to follow Legislative Intent is a major

constitutional issue. Not only that, but it is an issue of great public interest with massive legal,

personal, business, economic, interstate, federal, and international impact because it attacks the

foundations of our democracy and the rule of law in Ohio, by usurping the power of the

Legislature.

Further, discrimination, for example a courts' use ofpro se briefs as cannon fodder to

train junior staff, law clerks, or as toss-away briefs for the convenience of the court, represents

an extension of the discrimination against pro se litigants that is pervasive throughout Ohio

courts and has been pervasive in this case, State v. Mettle. (Discrimination against pro se

litigants will be discussed in more detail, below.) It is both a constitutional issue and an issue of

great public interest with ever expanding impact on the public. Modem technology has given the

general public ready access all legal materials needed for pro se representation, and millions of

people may litigate pro se. No longer is the judicial system a high priesthood, accessible only to

the initiated brotherhood of professional legal practitioners. That relic of the judicial process is

an unconstitutional denial of due process and equal protection, which impacts millions of Ohio

citizens, business, and organizations,
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Both, the court's unconstitutional violation of legislative intent and the court's

discrimination against pro se litigants, in general (and Guy Mettle, in particular), are issues that

were explicitly and implicitly stated in Guy Mettle's nine Propositions of Law contained in his

Memorandum in Support of Jurisdiction9. At that time, Guy Mettle assumed that a primer on

social studies and the supreniacy of legislative intent was not required at the level of the Ohio

Supreme Court.

In fact, Supreme Court Rules of Practice place format and page limitations on a

Memorandum in Support of Jurisdiction that would have prevented Guy Mettle from presenting

a primer on Legislative Intent at that time.

Constitution Questions, Not Reargued, but of Great Public Interest

Guy Mettle does not intend to simply re-argue Constitutional questions to demonstrate

the court's judicial incompetence, but these issues are of great public interest and are so

fundamental to our democracy that some review of the constitutional questions is required to

present their great public interest and pervasive public impact.

A Dangerous Precedent that Will Not Go Away because it is Ignored by the Supreme Court

Ohio State Judges are elected, without vetting, review, and approval by Congress like the

approval process of Federal judges. So, at the State Appellate level, a certain amount of

incompetence is normal. But the citizens of Ohio expect better from our Supreme Court.

9 Guy Mettle's Memorandum in Support of Jurisdiction is attached in the Appendix as Exhibit 2
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These issues are too important, with pervasive impact on the public, to simply be

discarded by the convenient decision of the court. If the Ohio Supreme Court will not hear these

issues, the court will be over ruled and embarrassed by higher courts.

The Ohio Supreme Court treads on dangerous legal ground when it lets stand Appellate

Court decisions that knowingly place court interpretation above the manifest intent of the

legislature, when it was explicitly stated in the legislative act. This is of great public interest,

because this dangerous precedent which can be applied to any law and any person in Ohio.

Statement of Case and Facts

In the Court of Common Pleas, Guy Mettle applied to have his records sealed for one

offense of non-support. The State opposed based on State's claim that Ohio R.C. 2953.36 (D)

prevented sealing convictions of an offense in circumstances in which the victim of the offense

was under eighteen years of age.

However, the Act Summary of Am. Sub. S.B. 13, 123rd General Assembly reveals the

Legislature's stated intent is the opposite of the Appellate Court's decision. The Legislative Act

Summary states that a record can be sealed unless the conviction is for an o1I'ense of violence.

Quoting from the Act Summary of Am. Sub. S.B. 13, 123rd General Assembly:

"Excludes from the Criminal Conviction Records Sealing Law all convictions of an
offense of violence when the offense is (1) a misdemeanor of the first degree or a felony
and when the offense is not riot and is not assault, inciting to violence, or inducing panic
that is a misdemeanor of the first degree, (2) an offense of which the victim was under 18
years of age when the offense is a misdemeanor of the first degree or a felony, or (3) a
felony ofthe first or second degree.l0"

The bolded font and underline are mine to emphasize the requirement of an offense of violence.

10 The Legislative Act Sumniary and Am. Sub. S.B. 13, Ohio 123rd General Assembly are attached in the Appendix

as Exhibit 5.
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In the Conunon Pleas court hearing and in his brief, Guy Mettle raised constitutional

issues, legislative intent, and 15 rules of construction to determine legislative intent. Guy Mettle

raised the same issue in his second Proposition of Law:

Pro,_position of Law #2 - Purpose of Rules of Construction is to determine Legislative
Intent. Supreme Court and lower courts must use rules of construction.

Summary of Rules of Construction That Guy Mettle Applied to This Case:

The Suprenie Court should note that the Appellate Court denied Guy Mettle's timely

motion for an extension of time, so Guy Mettle was unable to file an Appellate Court brief.

However, in Guy Mettle's response briefl l in Common Pleas Court, Guy Mettle used 15 Rules of

Construction to show manifest Legislative Intent:

1) Purpose of rules of construction is to determine lawmakers' intent.
Ohio Supreme Court -- In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

2) The intention of the law makers must govern in the construction of penal, as well as other
statutes.

Ohio Supreme Court -- In State v. Lif6ring, 61 Ohio St. 39; 55 N.E. 168; 1899;

3) Specific provisions rule over general provisions to detennine intent.
Ohio Supreme Court -- In State, Ex ReL Myers V. Chiaramonte, 46 Ohio St. 2d
230; 348 N.E.2d 323; 1976
Ohio Supreme Court -- In State Ex Rel. Belknap v. Lavelle, 18 Ohio St. 3d 180;
480 N.E.2d 758; 1985
Ohio Supreme Court - In Village v. Montgomery, 106 Ohio St. 3d 223; 2005
Ohio 4631; 833 N.E.2d 1230; 2005
Ohio Supreme Court -- In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

4) Even where there is manifest omission or oversight by the legislature, penalties should
not be extended to new classes of persons not intended by the legislature.

Ohio Supreme Court - In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

5) Consider the whole, in pari materia, to determine intent.
Ohio Supreme Court - In State V. City of Hantilton, 47 Ohio St. 52; 23 N.E. 935;
1890
Ohio Supreme Court -- In State v. Rossi, 86 Ohio St. 3d 620;1999

6) In seeking the meaning of an act, all of its words must be considered.

" Guy Mettle's Common Pleas Court response brief is in the Appendix as Exhibk 8.
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Ohio Supreme Court - In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

7) Must assume the lawmaker intended to be consistent with himself.
Ohio Supreme Court -- State V. City of Hamilton, 47 Ohio St. 52; 23 N.E. 935;
1890

7) Consider even the title of the Act to determine intent.
Ohio Suprenie Court - In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

8) Remedial law, especially, the court should determine intent.
Ohio Supreme Court - In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899.

9) Remedial law, especially, court should harmonize the law with intent and the whole.
Ohio Supreme Court - In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

10) It is a universal rule that all words of a legislative act must be considered to determine its
meaning.

Ohio Suprenie Court -- In State V. Lif&ing, 61 Ohio St. 39; 55 N.E. 168; 1899

11) Penal law, especially, strict construction means in favor life and liberty.
Ohio Supreme Court - In State v. LifSring, 61 Ohio St. 39; 55 N.E. 168; 1899

12) Penal law, especially, use liberal interpretation in favor of accused.
Ohio Supreme Court - In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899

13) Penal Law, should not be extended to include new classes of people.
Ohio Supreme Court - In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899.

14) The Expungement provisions should be liberally construed to promote their purpose.
Ohio Supreme Court -- In State v. Rossi, 86 Ohio St. 3d 620;1999
Appellate Court -- State v. Bissantz, 30 Ohio St. 3d 120; 507 N.E.2d 1117; 1987

15) "Statutes in derogation of common right, such as those restricting or regulating the
pursuit of useful occupations and callings, are to be construed strictly."

Ohio Supreme Court - In State v. Lif&ing, 61 Ohio St. 39; 55 N.E. 168; 1899

The State made no response to these issues and said nothing about them at the Common

Pleas court hearing. Judge Charles Schneider ordered Mettle's record sealed.tZ Judge

Schneider's decision was based on manifest Legislative Intent. Judge Schneider stated that he did

12 Common Pleas Court Case 07EP-05-229, Decision and Entry Granting Defendant's Application to Seal Record of
Conviction, Filed May 7, 2007, is attached in the Appendix as Exhibit 15.
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not believe that the Legislative Act intended to prevent the sealing of records for the nonviolent

offense of nonsupport.13

State appealed. Appearing pro se, Guy Mettle filed a timely motion for extension of time

to file his Appellate brief14. Appellate court denied the extension of time'S, and Guy Mettle was

prevented from filing an appellate brief or presenting oral arguments.

(This is an example of discrimination against pro se litigants, because there is no purpose

of judicial efficiency to deny an extension of time to pro se litigants that filed a timely motion.

There after, the Appellate court takes months to render a decision.)

The Appellate court reversed the Common Pleas court, and ordered Mettle's record to be

unsealed. The 10th Appellate court did not address constitutional issues, legislative intent, or

rules of construction, but merely cited State v. Schiavo, 10th Dist., 2008 Ohio 298, 208 Ohio

App. Lexis 251. However, State v. Schiavo merely cited State v. Westendorf from another

district Appellate Court (1" District).

This chain of cases extended the geographic effect of unconstitutional rulings from 1 s`

District to the 10'" District, with the prospect that other districts will follow that lead and fiirther

extend the unconstitutional ruling to cover more millions of Ohio citizens.

The legal rational of the 0 District and 10n' District Appellate court is provided by the

underlying ist District Appellate case, which is In State v. Westendorf, Is` Dist. No. C-020114,

2003-Ohio-1019. However, in State v. Westendorf, Appellate Judge Painter stated:

{111 }"Everyone involved with this case must know that this result is unfortunate, and
obviously not whatthelegislatureintended."

13 Transcripts of Prooeedings, Common Pleas Case No. 07EP-229, on Sept. 5, 2007, is attached in the Appendix as
Exhibit 16. In this hearing Judge Charles Schneider ordered the case record sealed.1 " Guy Mettle's motion for an extension of time is in the Appendix as Exhibit 9.
15 Appellate Courts decision to deny Guy Mettle motion for extension of time is in the Appendix as Exhibit 10.
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It was "unfortunate and obviously not what the legislature intended," because 1'

Appellate court ruled exactly the opposite of what they explicitly stated was the Legislative

Intent of the legislative act16. The 0 Appellate Court ruled to unseal a record of nonsupport,

which is not an offense of voilence. In Guy Mettle's case, the 1e Appellate court simply cited

the I' Appellate court's decision.

Hence, I' District and 1& District Appellate courts were well aware of that they were

explicitly violating the legislative intent of the legislative act that gave rise to the revised code,

which the Appellate courts were applying. (It should be noted that the Common Pleas courts had

no trouble seeing the manifest legislative intent and explicitly ruling in concert with the

legislative intent.)

Guy Mettle appealed to the Ohio Supreme court to get the Common Pleas Court ruling

reinstated. On September 10, 2008, the Supreme Court dismissed the case with the inexplicable

ruling that there was no substantial constitutional question.

Great Public Interest in the Constitutional issue of Legislative Intent

When the courts usurp substantial legislative power from the Legislature, it is coup

d'etat, which violates constitutional separation of powers, invalids everyone's vote in our

demooracy, and destroys the democracy, itself This is a matter of great public interest that

affects every citizen of Ohio, every business, and legislative or political organization. Indeed it

affects every citizen and entity in the USA, which deals directly or indirectly with Ohio,

including 49 States, the Federal Government, along with foreign citizens, foreign countries, and

international organizations, such as the United Nations.

16 The Legislative Act Summary and Am. Sub. S.B. 13, Ohio 123rd General Assembly are attached in the Appendix
as Exhibit 5.
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In Guy Mettle's Memorandum in Support of Jurisdiction, he cited many cases and several

Ohio Constitution Articles. Apparently, the Ohio Supreme Court staff was not interested doing

the little work necessary to review the constitution or the case citations. Hence, I will now

augment those citations with Law Reviews articles, which will niore explicitly explain the

supremacy of Legislative Intent.

Appellate and Supreme Courts' Intentional Violation Legislative Intent Is a Constitutional
Issue of great impact on the general public of Ohio.

Quoting Professor of Law, M. B. W. Sinclair, New York Law School Law Review, 1997: 17

"United States courts have taken as axiomatic that the intention of the legislature should
govem the interpretation and application of statutes. This follows conceptually from the
principle of legislative supremacy, a principle at the very foundation of our
democratically ordered society."

The United States Court of Appeals for the Ninth Circuit, held that:

[HN9]"Although the starting point for analyzing a statute is with its language, the court
may look beyond the language of the statute to the legislative history where the language
is ambiguous, or where the literal application of the statute will produce a result
demonstrably at odds with the intentions of its drafters.18"

Supremacy of Legislative Intent is universally accepted in USA law and 49 States,

excluding Ohio. The impact of the legal error by Ohio Appellate and Supreme Courts on

residents of Ohio cannot be understated

Chief Justice of the Washington State Supreme Court, Law Review Article: A New
Approach to Statutory Interpretation in Washington

" Professor of Law, M. B. W. Sinclair, New York Law Scbool Law Review, 1997, 28,000 word article, titled
"Review Essay: Legislative Intent: Fact or Fabrication? Dynanric Statutory Interpretation" is attached in the
Appendix as Exbibit 7.
's In Huffinan V. Commissioner of Internal Revenue, 978 F.2d 1139; 1992 U.S. App. LEXIS 28490. Attached in the
Appendix as Exhibit 11.
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The ChiefJustice of the Washington State Supreme Court (1995-2001), and previously a

member of the Washington State Senate (1979 to 1995), the Honorable Philip A. Tahnadge,

wrote a 13,000 word article in the Seattle University Law Review, "A New Approach to

Statutory Interpretation in Washington." Quote:

When the legislature enacts a statute, it intends to accomplish a particular purpose. Such a
purpose may be shrouded in imprecise drafting, legislative jargon, or poGtical
compronrise. Nevertheless, it is the constitutional role of the courts in a particular case to
implement the legislative pLupose expressed in statute.t9

In our own case, State v. Mettle, the 10's Appellate Court, 1' Appellate Court, and the

State of Ohio (Franklin County Prosecutor) erroneously claimed that the "plain meaning rule" of

construction trumped manifest legislative intent. The error in their reasoning is more formally

expressed by Chief Justice Tahnadge:

"b. Elements of Ambiguity"
"The flaw in the plain meaning rule is that the Washington decisional law offers

little guidance as to what a plain meaning is. A careful reading of Washington State
Supreme Court authority indicating a statute is plain or unambiguous reveals precious
little guidance as to how the court arrived at such a belief. Even in the face of dissenting
views as to the plain and unambiguous meaning of the statute, the court has held to its
paradigm. n57 In truth, in the absence of any clear [* 192] articulation of what
distinguishes a plain and unambiguous enactment from a murky, ambiguous statute,
n58 it is clear that the court has imposed a value judgment in choosing a particular
interpretation of a statute. Indeed, perhaps the legislative history or interpretative canons
would reveal the statute is neither plain nor ambiguous. n59 Perhaps it is best to
acknowledge this rule for what it is: a device by which the judiciary can impose its
normative choice on the Legislature's act. Favored statutes contain plain and
unambiguous language and contrary legislative history materials can be ignored;
unfavored ambiguous statutes require in-depth judicial construction of the legislature's
true intent. n60 "

"II. Tools for Statutory Construction"
"Once a Washington court determines a statute is ambiguous, it may resort to

canons of statutory construction, principles developed in the common law, to give

19 The Chief Justice of the Washington State Supreme Court (1995-2001), and previously a member of the
Washington State Senate (1979 to 1995), the Honorable PhiGp A. Talmadge, wrote a 13,000 word article in the
Seattle University Law Review, "A New Approach to Statutory Interpretation in Washington:" Attached in the
Appendix as Exhibit 12.
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meaning to the legislative action. In fact, the courts assume the legislature is aware of its
rules of construction. n61 [* 1931 The court may also resort to legislative history
materials, materials generated inside and outside of the legislative process with respect to
legislation, to attempt to discern what the legislature meant in enacting a law. Both the
canons and legislative history materials have been used in Washington cases. Each is
examined in turn."

"The textual canons are assumptions about legislative meaning derived from the use of
language, grammar, and sentence structure of the statute itself. They are generally useful
maxims that hue most closely to the statutory text"Zo

Guy Mettle's note: The "plain meaning rule" is a "textual cannon" in the sense used by

Chief Justice Tahnadge.

Continuing with excerpts from Chief Justice Tahnadge:

"2. Extrinsic Source Canons"
"In contrast to the textual canons, the extrinsic source canons look to evidence

outside the words of the statute to determine the meaning of a statute..."

"The ultimate extrinsic canon of statutory interpretation is found in the materials of the
legislative process itself. "

"Of greatest utility are legislative findings in a preamble section of a bill as the fmdings
represent an affirmative statement of legislative intent enacted by the le isg lature•" . 2'

The underlines are mine to emphasize the importance of legislative intent contained in

the preamble to the legislative bill. In our case, State v. Mettle, it is precisely the preamble

(Legislative Act Summary) of the legislative bill, which explicitly stated legislative intent cited

20 The Chief Justice of the Washington State Supreme Court (1995-2001), and previously a member of the
Washington State Senate (1979 to 1995), the Honorable Philip A. Talmadge, wrote a 13,000 word arGcle in the
Seattle University Law Review, "A New Approach to Statotory Inteilmetation in Washington." Attached in the
Appendix as Exhibit 12.
21 The Chief Justice of the Washington State Supreme Court (1995-2001), and previously a member of the
Washington State Senate (1979 to 1995), the Honorable Philip A. Talmadge, wrote a 13,000 word article in the
Seattle University Law Review, "A New Approach to Statutory Interpretation in Washington." Attached in the
Appendix as Exhibit 12.
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by Guy Mettle and the Common Pleas Court. The Legislative Act Summary, to Am. Sub. S.B.

13, Ohio 123rd General Assembly, explicitly stated that its restrictions on sealing records

applies to "offenses of violence."

"Excludes from the Criminal Conviction Records Sealing Law all convictions of an
offense of violence when the offense is (1) a misdemeanor of the first degree or a felony
and when the offense is not riot and is not assault, inciting to violence, or inducing panic
that is a misdemeanor of the first degree, (2) an offense of which the victim was under 18
years of age when the offense is a misdemeanor of the first degree or a felony, or (3) a
felony of the first or second degree.2Z"

Guy Mettle's offense of nonsupport is not an offense of violence, and the manifest legislative

intent is that nonviolent offenses may be sealed.

Hence, the Ohio Appellate Courts (lst District, and 10n' District by use of ls` District

citation) have explicitly noted legislative intent and ruled in the exact opposite manner. So stated

by Appellate Justice Appellate Judge Painter:

{¶11 1} "Everyoninvolved with this case must know that this result is unfortunate, and
obviously not what the legislature intended.23"

Therefore, in our case, State v. Mettle, on September 10, 2008, the Ohio Supreme Court

was in error to dismiss Guy Mettle's case because the Supreme Court declared that the case

raised no substantial constitutional questions.

When the Courts explicitly notice manifest legislative intent, and then the courts rule

exactly the opposite of the legislative intent, that is a constitutional issue of the greatest public

interest.

This particular issue carries great weight because it violates constitutional separation of

powers, and the courts usurp the law making authority of the elected legislature, in what amounts

ZZ The l.egislative Act Summary and Am. Sub. S.B. 13, Ohio 123rd General Assembly are attached in the Appendix
as Exhibit 5.
Z' 10 Dist. Appellate Court decision In State v. Westendorf, 1" Dist. No. C-020114, 2003-Ohio-1019, which is
attached in the Appendix as Exhibit 6.

17



to a coup d'etat. The public impact is hcightened because other Appellate Courts (e.g. 10`h

District) reference the 1" Appellate Court decision to spread the constitutional error to millions

of new people. With tacit Supreme Court approval, lower courts will continue to usurp

legislative power in other districts, other cases, and affect every person in Ohio. This is a terrible

precedent for the Ohio Supreme Court to let stand.

This Case is an Opportunity for the Ohio Supreme Court

In his 13,000 word law review article, Chief Justice Tahnadge examines legal theories

behind Legislative Intent, and rules of construction with their strengths and weaknesses. Chief

Justice Tahnadge goes on to provide a framework for the proper use of rules of construction and

suggests that the Supreme Court should adopt a framework for the systematic application of rules

of construction.

This would prevent blind, omnipotent application of the plain meaning rule of

construction in direct contradiction to legislative intent, which is exactly what happened in State

v. Mettle, State v. Schiavo, and State v. Westendorf. These cases are cited by court after court,

with ever spreading impact to new cases, new people, and new laws.

Supreme Court intervention makes common sense. Legislative aides, staff, and law clerks

write the words of Ohio Revised Code, but few people can concoct a perfect code with but one,

and only one, interpretation. Even the plain meaning rule must be applied judiciously, and in

context of legislative intent, or simple clerical error and misinterpretations becomes inviolate law

beyond the authority of courts to correct without a new act from the legislature.

Legislative Intent is an active body of Constitutional Law, and it is a constitutional issue
that offers the Ohio Supreme Court the opportunity to clarify issues and procedures.
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Activity in the field of Legislative Intent can be inferred from a search of Lexis-Nexis.

When Guy Mettle performed a Lexis-Nexis Legal search of Law Reviews for the term

"legislative intent," Lexis-Nexis returned over 3,000 law review articles and exceeded the Lexis-

Nexis maximum allowed search results. (A list of the first 50 titles is attached.24) This shows that

Legislative Intent is a very active field of Constitutional Law, which would profit from decisions

and guidance from the Ohio Supreme Court.

Guy Mettle's Propositions of Law that are affected by the Supremacy of Legislative Intent

The supremacy of Legislative Intent over other court interpretations of statutes was

embodied in the following propositions of law presented by Guy Mettle:

Pronosition of Law #1 - Supreme Court is obligated to determine legislative intent.
Lower courts are sinlilarly obligated.

Pronosition of Law #2 - Purpose of Rules of Construction is to determine Legislative
Intent. Supreme Court and lower courts must use rules of construction.

Pronosition of Law #5 - 2953.36(D) violates constitution rights of due process and equal
protection due to selective and vindictive enforcement.

Proposition of Law #8 - R.C. 2953.36 (D) creates privileged classes in violation of
constitutional rights of due process and equal protection.

Pronosition of Law #9 - R.C. 2953.36 (D) does not prohibit sealing of records or
nonviolent offenses when the victim is under age 18.

Discrimination Against Pro Se Litigants and Legislative Intent are Constitutional
Questions of Great Public Interest

Millions of litigants are pro se for various reasons, but most of them are pro se because

they cannot afford the high cost of litigation with attorneys, many of which are incompetent,

24 Resulting list of Law Review articles from a Lexis-Nexus Search for "Legislative Intent" returned the titles of
over 3,000 articles. The first 50 titles of that list are attached in the Appendix as Exhibit 13. This shows that
Legislative Intent is a very active field of Constitutional Law, which would profit from decisions and guidance from
the Ohio Supreme Court.
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umnotivated to actually prepare briefs, or crooked and freely pad their bill for hours they never

worked, double billed to other clients, or bill for non-existent work-product (such as research)

that the attorney never produced. Frequently, attorneys know that after they milk a client for all

they can get, the newly impoverished client is in a poor fmancial and legal position to seek

timely recourse against both his original legal problem and his crooked or inept attorney. If the

client assertively seeks appropriate action from his attorney, the attorney simply claims

"differences" or an "antagonistic climate," which justifies the attorney to abandon the case with

10 days notice, while the attorney keeps the client's money, which effectively blocks the client

from engaging another attorney for representation.

This problem is greatly exacerbated by the brotherhood of collusion between Judges, all

of whom were attomeys, and the attorneys that regularly practice before their courts. Judges are

only human, and they want to get along collegially with the professionals that regularly practice

in their courts. And, the attorneys go to great lengths to get on the Judges' good side. The

collusion is a wink and nod understanding that the attorneys only need to fulfill the most minimal

procedural actions, which allow them nearly to fail to prosecute the case and still get paid.

Frequently, Judges and court staff favor attorneys in every manner, trusting that they can push

pro se litigants out of the court system with unjustified, adverse rulings.

Hence, Guy Mettle was disappointed, but not completely surprised, when the Honorable

Chief Justice Thomas Moore, signed the court order, apparently without reading the

Memorandum of Jurisdiction, without being aware of the constitutional issues, and without

considering the great social impact of his decision.

When two appellate courts explicitly recognized, and then ignored, legislative intent, in

the underlying case, then it takes a disingenuous or intentionally blind review Justice not to
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recognize the constitutional and social issues; or quite likely, the Chief Justice is merely rubber

stamping the decision drafted by a junior law clerk or staff member. Using pro se cases as

cannon fodder to train novice and junior staff may be part a court system's regular pattern of

discrimination against pro se litigants; and if the court staff member was a senior, experienced

practitioner, then more is the shame on him.

Guy Mettle's Propositions of Law that addressed discrimination harm to pro se litigants

The court should note that Guy Mettle's Memorandum in Support of Jurisdiction asserted

four Propositions of Law that addressed discrimination and the harm caused to pro se litigants:

Pronosition of Law #3 - A cause of action exists when an official's failure to train or
supervise personnel leads to deprivation of the litigant's constitutional rights. This
applies to Ohio Courts.

Proposition of Law #4 -- A cause of action exists when Ohio courts have not
implemented a systematic and comprehensive program to protect the constitutional rights
of pro se and indigent litigants.

This is particularly poignant because in April, 2006, the Supreme Court published

their "Report And Recommendations Of The Supreme Court Of Ohio Task Force On Pro

Se & Indigent Litigants," which states: "The 52 recommendations of this report are based

on one simple premise: to fulfill its duty of "justice for all", our legal system must

become "user friendly" to the pro se litigant and afford timely access to effective legal

counsel for indigent parties." None, or few, of these reconnnendations have been

systematically implemented on a statewide basis, so the de facto discrimination continues

against pro se litigants.

One particularly discriminating rule is the requirement that pro se litigants submit

their opening brief in 20 days, which is practically impossible for someone not yet

fmniliar with Appellate Procedure. The practical effect is that only experienced appellate
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attorneys stand a chance to follow procedure and to meet Appellate Court deadlines. As

described in Guy Mettle's Memorandum in Support of Jurisdiction, Guy Mettle was

subjected to a particularly devious trick by Appellate Court Staff and Justices to prevent

Guy Mettle from submitting an Appellate court brief.25

In this particular dirty trick, at the very beginning of the appeal, the Appellate

Court Deputy Administrator, Mr. Douglas W. Eaton told Guy Mettle, face to face, "If

you need more time, just ask." When Guy Mettle filed a timely motion for an extension

of time to file his brief, the Appellate court denied his motion. Consequently, Guy Mettle

was prevented from filing an Appellate Court brief and from presenting oral arguments.

Judicial efficiency is no reason to force the 20 day rule on pro se appellants. By

comparison, in the State of Washington, all appellants can submit their opening brief up

to 105 days after the trial court decision: Notice of Appeal in 30 days; then Statement of

Issues in 30 Days; then Opening Brief in 45 days.26

Proposition of Law #6 - The State/Prosecutors must be held to equally, or more, strict
standards as pro se litigants, otherwise it violates equal protection and due process. This
is a corollary to the U.S. Supreme Court decision27 that pro se pleadings should be held to
"less stringent standards" than those drafted by attorneys.

Pronosition of Law #7 - The State/Prosecutor should not be allowed to manipulate the
court docket resulting in a case schedule to his advantage.

Conclusion for Discrimination Against Pro Se Litigants

Pervasive, subtle, and blatant discrimination against pro se litigates is common in Ohio

Courts at all levels, except perhaps small claims court. This causes unconstitutional violations of

due process and equal protection under the law. The pervasive nature of the discrimination

ZS This Appellate Court dirty trick is described in Guy Mettle's Memorandum in Support of Jurisdiction (on page
10), which is attached in the Appendix as Exhibit 2.
26 The timetine of Washington State Rules of Appellate Procedure is attached in the Appendix as Exhibit 14.
27 Haines v. Kerner, 404 U.S. 520 (1971)
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makes this of great public interest because it impacts every poor and middle class litigant in civil

cases and in many criminal cases. The great social impact of this discrimination is ever

increasing because computer and internet technology allow ever increasing numbers of pro se

litigants to bypass the brotherhood of crooked or inept attorneys and to penetrate the priesthood

of Appellate and Supreme Court litigants.

Conclusion for Supremacy of Legislative Intent

In democracies and English based legal systems, legislative intent must trump other court

interpretations of statutes. Even, the "plain meaning" rule is simply a rule of construction, which

must be applied judiciously in the context of legislative intent. When Ohio Appellate Courts

explicitly ignore manifest legislative intent (as stated by 10"' Dist. Appellate Judge Painter), and

then render decisions directly opposed to the Legislature's intent, this violates constitutional

separation of powers, usurps power of the legislature to make law, and undermines our

democracy. It has great social impact on everyone and every business or legal entity that resides

in Ohio, or interacts with Ohio, including other States, the Federal Government, foreign

countries and international organizations. Without the supremacy of legislative intent, no one

can trust Ohio laws or Ohio stability, because any clerical error or erroneous interpretation that

seems to have plain meaning in an Ohio statute becomes inviolate, and it cannot be harmonized

or clarified by the courts without another act ofthe Legislature. Even then, the evil cycle can

repeat itself, because with this case the Ohio Supreme Court accepted that legislative intent has

no place in Ohio law.

Request to the Court
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Guy Mettle respectfully requests that the Ohio Supreme court reconsider its decision that

"dismisses the appeal as not involving any substantial constitutional question." Substantial

constitutional issues are at the very heart of this case, which will shake the foundations of Ohio's

constitution and legal system. Importantly, the court did not address the great public interest,

economic and social impact of the issues raised by Guy Mettle, which are a sound basis for the

Supreme Court to reverse its decision to dismiss, dated September 10, 2008. Without the

supremacy of legislative intent, no less than Ohio's social contract with its citizens is as stake,

and chaos may result.

Date-September 19, 2008

Respec fully subnoitte

Guy Met e
Pro Se
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CERTIFICATE OF SERVICE

I certify that a copy of this MOTION FOR RECONSIDERATION OF
MEMORANDUM IN SUPPORT OF JURISDICTION OF APPELLANT GUY METTLE was
sent by ordinary U.S. mail to counsel for appellees, Ron O'Brien, Franklin County Prosecuting
Attorney, 373 S. High Street, 13a` Floor, Columbus, OH 43215, on Date: September 20,2008.

Date:_ September 20, 2008
Guy Wttle,
2715 Collinford Drive, #K
Dublin, Oh 43016
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APPENDIX INDEX

Appendix with exhibits was filed simultaneously with this motion

1. Supreme Court order in State v. Mettle is attached in the Appendix as Exhibit 1.

2. Guy Mettle's Memorandum in Support of Jurisdiction is attached in the Appendix as
Exhibit 2.

3. In State v. Mettle, 10th Dist. Appellate Court cited their own decision in State v. Schiavo,
10th Dist., 2008 Ohio 298, 208 Ohio App. Lexis 251, . Attached in Appendix: State v.
Mettle as Exhibit 3;

4. State v. Schiavo, 10th Dist., 2008 Ohio 298,208 Ohio App. Lexis 251 as Exhibit 4

5. The Legislative Act Summary, and Am. Sub. S.B. 13, Ohio 123rd General Assembly are
attached in the Appendix as Exhibit 5.

6. 10 Dist. Appellate Court decision In State v. Westendorf, ls` Dist. No. C-020114, 2003-
Ohio-1019, which is attached in the Appendix as Exhibit 6.

7. Professor of Law, M. B. W. Sinclair, New York Law School Law Review, 1997, 28,000
word article, titled "Review Essay: Legislative Intent: Fact Or Fabrication? Dynamic
Statutory Interpretation" is attached in the Appendix as Exhibit 7.

8. Guy Mettle's Common Pleas Court response brief is in the Appendix as Exhibit 8.

9. Guy Mettle's motion for an extension of time is in the Appendix as Exhibit 9.

10. Appellate Courts decision to deny Guy Mettle's motion for extension of time is in the
Appendix as Exhibit 10

11. In Huflnian V. Commissioner of Internal Revenue, 978 F.2d 1139; 1992 U.S. App.
LEXIS 28490. Attached in the Appendix as Exhibit 11.

12. The Chief Justice of the Washington State Supreme Court (1995-2001), and previously a
member of the Washington State Senate (1979 to 1995), the Honorable Philip A.
Talmadge, wrote a 13,000 word article in the Seattle University Law Review, "A New
Approach to Statutory Interpretation in Washington." Attached in the Appendix as
Exhibit 12.

13. Resulting list of Law Review articles from a Lexis-Nexus Search for "Legislative Intent"
which retumed the titles of over 3,000 articles. The first 50 titles of that list are attached
in the Appendix as Exhibit 13. This shows that Legislative Intent is a very active field of
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Constitutional Law, which would profit from decisions and guidance from the Ohio
Supreme Court

14. The timeline of Washington State Rules of Appellate Procedure is attached in the
Appendix as Exhibit 14.

15. Common Pleas Court Case 07EP-05-229, Decision and Entry Granting Defendant's
Application to Seal Record of Conviction, Filed May 7, 2007, is attached in the Appendix
as Exhibit 15.

16. Transcripts of Proceedings, Common Pleas Case No. 07EP-229, on Sept. 5, 2007, is
attached in the Appendix as Exhibit 16. In this hearing Judge Schneider ordered the case
record sealed.
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STATEMENT OF CASE AND FACTS

Statement of the Case can be summarized quickly, but the constitutional ramifications are

complex and include 9 Propositions of Law. In order to maintain clarity, avoid repetition, and

stay within the 15 page limit, this short Statement of Case is placed first.

In the Supreme Court, Mettle is the Appellant, but in the Appellate Court, Mettle was the

Appellee. In order to avoid confusion, Supreme Court Appellant Mettle will be identified siniply

by his name when discussing actions in the lower courts.

In the Court of Common Pleas, Mettle applied to have his records sealed for one offense

of non-support. The State opposed based on State's claim that Ohio R.C. 2953.36 (D) prevents

sealing convictions of an offense in circumstances in which the victim of the offense was under

eighteen years of age.

However, the Act Summary of Am. Sub. S.B. 13, 123rd General Assembly, carries

different wording, which allows the record to be sealed unless the conviction is for an offense of

violence: "Excludes from the Criminal Conviction Records Sealing Law all convictions of an

offense of violence when the offense is (1) a misdemeanor of the first degree or a felony and

when the offense is not riot and is not assault, inciting to violence, or inducing panic that is a

misdemeanor of the first degree, (2) an offense of which the victim was under 18 years of age

when the offense is a misdemeanor of the first degree or a felony, or (3) a felony of the first or

second degree."

In Common Pleas court hearing and in his brief, Mettle raised constitutional issues,

legislative intent, and 13 rules of construction. The State made no response to these issues and

said nothing about them at the hearing. Judge Schneider ordered Mettle's record sealed, and
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stated that he did not believed that the Legislative Act intended to prevent the sealing of records

for the offense of nonsupport.

State appealed. Appearing pro se, Mettle filed a timely motion for extension of time to

file his brief. Appellate court denied the extension of time, and Mettle was prevented from filing

an appellate brief or presenting oral arguments.

The Appellate court reversed the Common Pleas court, and ordered Mettle's record to be

unsealed. The 1(yh Appellate court did not address constitutional issues, legislative intent, or

rules of construction, but merely cited State v, Schiavo, 10th Dist., 2008 Ohio 298, 208 Ohio

App. Lexis 251. However, State v. Schiavo merely cited State v. Westendorf from another

district Appellate Court.

This chain of cases extended the geographic effect of unconstitutional rulings from the

Appellate courts. However, In State v. Westendorf, ls` Dist. No. C-020114, 2003-Ohio- 10 19,

Appellate Judge Painter stated: (¶1 I}"Everyone involved with this case must know that this

result is unfortunate, and obviously not what the legislature intended."

The opinion worth addressing is State v. Westendorf, because its opinion includes an

explanation, while State v. Schiavo does not. Fortunately, Mettle aimed much of his Common

Pleas brief at State v. Westendorf, and so it is part of the Appellate court record.

EXPLANATION OF WHY TFIIS CASE IS A CASE OF PUBLIC OR GREAT OEI:'ERAL,
INTEREST AND INVOLVES SUBSTANTIAL CONSTITUTIONAL QUESTIONS

This case is of broad general interest because it affects thousands of parents who were, or

will be, convicted of one offense of non-support. If affects their ability to find good employment

because their criminal record remains unsealed, which affects their ability to support their

children. Consequently, it affects thousands of children along with each child's second parent.
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Also, the Appellate court's interpretation broadens the prohibition against sealing records

to a huge number of offenses beyond those intended by the Legislative Act. At this point it

affect tens (or hundreds) of thousands of people.

The particulars of this case and rulings of the Appellate court involve constitutional

questions including due process, equal protection, separation of powers, rights of pro se litigants,

rights of in forma pauperis litigants, court responsibility for their staff, the unconstitutional

creation of privileged classes, and the courts' obligation to determine legislative intent. The two

issues, that Appellate courts are ignoring rules of construction and ignoring legislative intent,

will create complete chaos in Ohio's legal system, and in Ohio's legal interface to other states

and the federal government.

To avoid repetition and stay within the 15 page limit, Appellant's detailed explanation of

constitutional issues will be presented with the associated Proposition of Law. Additional

statement of facts will be identified as needed. This concise form of organization is required by

the fact that this memorandum contains 9 propositions of law.

ARGUMENT IN SUPPOAT OF PROPOSITIONS OF LAW

Proposition of Law #1 - Supreme Court is obligated to determine legislative intent.
Lower courts are similarly obligated.

Ohio Const. Art. 4.1. Legislative Intent -- Where two legislative enactments are in

apparent conflict, the supreme court's constitutional role under OConst art IV, § 1 is to interpret

the intent of the general assembly: State v. Smorgala, 50 Ohio St. 3d 222, 553 N.E.2d 672, 1990

Ohio Const. Preamble: The rules for construing a constitution and a statute are

substantially the same: : State ex rel. Greenlund v. Fulton, 99 Ohio St. 168, 124 N.E. 172 (1919).

6



Ohio Const Preamble: A technical meaning of a constitutional provision may be resorted

to, if such meaning is in harmony with the manifest intention of the people in enacting such

provision: State ex rel. Sylvania Home Tel. Co. v. Richards, 94 Ohio St. 287, 114 N.E. 263

(1916). Also quoted in Ohio Const. Art. 1.1.

Ohio Const. Art. 1.10 - Cumulative Error Doctrine. Pursuant to the cumulative error

doctrine, the existence of multiple errors which may not individually require reversal may violate

a defendant's right to a fair trial: State v. Karl, 142 Ohio App. 3d 800, 757 N.E.2d 30, 2001 Ohio

App. LEXIS 2373, 2001 Ohio 3273, (2001).

Ohio Const. Art. 2.1 - Separation of Powers. The legislative power of the state is vested

in the general assembly by OConst art II, § 1 and that body may not abdicate or transfer to others

the essential legislative functions with which it is vested: Belden v. Union Cent. Life Ins. Co.,

143 Ohio St. 329, 55 N.E.2d 629 (1944).

Ohio Const. Art. 2.1 - The grant of legislative power in OConst art 17, § 1, is limited only

by express constitutional provisions in the Ohio and United States Constitutions: Williams v.

Scudder, 102 Ohio St. 305, 131 N.E. 481 (1921).

Ohio Const. Art. 4.1 - The jurisdiction of the common pleas court is limited to judicial

power under OConst art IV, § 1, and, except in the special instances in which the constitution

expressly confers nonjudicial power, it has no nonjudicial power and cannot be invested with

such power by the legislature

Ohio Const. Art. 4.1 - Independence of Judicial Branch -- The administration ofjustice

by the judicial branch of the government cannot be impeded by the other branches of the

government in the exercise of their respective powers: State ex rel. Johnston v. Taulbee, 66 Ohio

St. 2d 417, 423

7



When courts ignore legislative intent, they will enforce errors, including clerical errors,

which is the case with R.C. 2953.36 (D).

Proposition of Law #2 - Purpose of Rules of Construction is to determine Legislative Intent.
Supreme Court and lower courts must use rules of construction.

In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court stated:

"It should always serve the rule that the object of construction is to ascertain intention."

Also, see Proposition of Law #1, above.

Rules of construction ignored by the Appellate courts, in this case alone, include:

a) Purpose of rules of construction is to determine lawmakers' intent

b) Specific provisions rule over general provisions to determine intent

c) Intent is determined from the Legislative Act.

d) Consider the whole, in pari materia, to determine intent

e) In seeking the meaning of an act, all of its words must be considered.

f) A fragment of the truth is not assumed to be the universal truth

g) Must assume the lawmaker intended to be consistent with himself

h) Consider even the title of the Act to determine intent

i) Remedial law, especially, the court should determine intent.

j) Remedial law, especially, court should harmonize the law with intent and the whole.

k) Penal law, especially, the court should use "strict" construction against the state

1) Penal law, especially, strict constniction means in favor life and liberty

m) Penal law, especially, use liberal interpretation in favor of accused

Appellant will provide case citations for each these rules of construction in his Merit

Brief. The citations are omitted now due to the 15 page limit on this inemorandum, but they

were included in Mettle's Cominon Pleas brief; which is in the Appellate Court record.

8



Proposition of Law #3 - A cause of action exists when an official's failure to train or
supervise personnel leads to deprivation of the litigant's constitutional rights. This applies
to Ohio Courts.

See 1995 U.S. App. LEXIS 12617: "A plaintiff cannot bring a cause of action under the

theory of respondeat superior under 42 U.S.C. S. § 1983, but a cause of action exists when an

official's failure to train or supervise personnel leads to deprivation of the plaintiffs

constitutional rights. See Denton, 112 S. Ct. at 1733."

In Haines v. Kerner, 404 U.S. 520 (1971), the U.S. Supreme Court found that pro se

pleadings should be held to "less stringent standards" than those drafted by attorneys.

In April, 2006, the Supreme Court published their "Report And Recommendations Of

The Supreme Court Of Ohio Task Force On Pro Se & Indigent Litigants," which states: "The 52

recommendations of this report are based on one simple premise: to fulfill its duty of "justice for

all", our legal system must become "user friendly" to the pro se litigant and afford timely access

to effective legal counsel for indigent parties."

That report recommends "Although there is no substitute for competent legal counsel,

some litigants will represent themselves, either voluntarily or involuntarily. Incomprehensible

forms, as well as complex court rules and procedures, impair the ability of self-represented

litigants to present their cases."

Ohio Const. Art. 1.16. -- Due Process - Trial court violated due process and committed

plain error by finding the defendant guilty of the charged offense without offering him an

opportunity to present a defense: State v. Litreal, 170 Ohio App. 3d 670, 868 N.E.2d 1018, 2006

Ohio App. LEXIS 5410, 2006 Ohio 5416, (2006), criticized by Bryan-Wollman v. Domonko,

115 Ohio St. 3d 291, 2007 Oliio 4918, 874 N.F,.2d 1198, 2007 Ohio LEXIS 2227 (2007).



STATEMENT OF FACTS FOR PROPOSITION OF LAW #3 - Two Appellate court actions

deprived Mettle of his constitutional rights. (This information is part of the court record.) First,

the 10th Appellate Court local rules state: "A party claiming to be indigent shall file with their

complaint a motion for leave to proceed in forma pauperis supported by an affidavit showing

indigency and indicating their actual financial condition and the disposition of any request for

similar leave sought in any other court." When Mettle asked the Appellate Court

Administration for their form to file for "In Forma Pauperis" status, the court administration said

they did not have one, and directed Mettle to file an affidavit stating that his income fell below

the guidelines used by the Public Defender's Office. When Mettle did so, the Appellate court

denied his motion to proceed in forma pauperis.

The Appellate court does not have a form which mentions "in forma pauperis" to

conform with the wording in their local rules. The Court administration was also confused by

this term, and misdirected this pro se litigant, which is part of a consistent pattern of Appellate

court abuse of this pro se litigant, and by logical extension, other pro se litigants.

Similarly, 10th Appellate Court did not have a form for extension of time, which is

arguably one of the most common motions for pro se litigants at the Appellate level. At the very

beginning of the appeal, the Appellate Court Deputy Administrator, Mr. Douglas W. Eaton told

Mettle, face to face, "If you need more time, just ask." When Mettle filed a timely motion for an

extension of tiine to file his brief, the Appellate court denied the motion. Consequently, Mettle

was prevented from filing an Appellate Court brief and from presenting oral arguments. Mettle

was denied due process and equal protection. By contrast (as shown in Proposition of Law #7,

below), the Appellate court abused its discretion and granted extensive leeway to the Prosecutor,

which also violated Mettle's constitutional rights to due process and equal protection.
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Proposition of Law #4 -- A cause of action exists when Ohio courts have not implemented a
systematic and comprehensive program to protect the constitutional rights of pro se and
indigent litigants.

See Proposition of Law #3, above. In particular, see the "Report And Recommendations

Of The Supreme Court Of Ohio Task Force On Pro Se & Indigent Litigants" that was published

two years ago, in April 2006, and remains without systematic and comprehensive

implementation. This case is evidence of that. And Mettle was further victimized by plea

bargain fraud during the non-support trial, which is evidenced by an affidavit filed during that

time period.. The Supreme Court's own report provides extensive evidence to support this

Proposition of Law #4.

Proposition of Law #5 - R.C. 2953.36 (D) violates Constitutional rights of due process and
equal protection due to selective and vindictive enforcement.

Ohio Const. Article 1.2, 1.16; U.S. Const. 14th Amendment - The equal protection

clause applies not only to duly enacted statutes and ordinances, but also to local customs,

policies, or usages which have the force of law: Stengel v. Columbus, 737 F. Supp. 1457 (S.D.

1988).

Ohio Const. Article 1.2 -- The equal protection clause of the United States Constitution is

violated when public officials intentionally, deliberately or systematically discriminate by not

enforcing municipal zoning ordinances against a class of violators expressly included within the

terms of such ordinances: Columbiana v. Keister, 5 Ohio App. 3d 81, 449 N.E.2d 465

Ohio Const. Article 1.2 -- Equal protection guarantees are violated where a municipal

licensing ordinance ostensibly applies to all massage businesses, but it is only enforced against

businesses that advertise in "adult" publications: State v. Norris, 147 Ohio App. 3d 224, 769

N.E.2d 896, 2002 Ohio App. LEXIS 977, 2002 Ohio 1033, (2002).

11



STATEMENT OF FACTS AS APPLIED TO PROPOSTION OF LAW #5 -- State's Appellate

brief cited 10 cases that involved sex, drugs, or violence. All of these cases would have been

ineligible to have their records sealed without the requirement that the victim be under age 18.

By contrast, the State could only cite one type of case that involved non-violent offenses against

victims under the age of 18. That one type of offense is nonsupport. R.C. 2953.36 became

effective in January 2004. After four years, the only non-violent, non sex, non drug

examples found by the State and presented in their brief were nonsupport cases. This is

prima facie evidence of the State's selective and vindictive prosecution/opposition to nonsupport

cases which apply to have their records sealed.

Proposition of Law #6 - The State/Prosecutors must be held to equally, or more, strict
standards as pro se litigants, otherwise it violates equal protection and due process. This is
a corollary to the U.S. Supreme Court fiuding that pro se pleadings should be held to "less
stringent standards" than those drafted by attorneys.

See Haines v. Kerner, 404 U.S. 520 (1971) -- In finding plaintiffs complaint legally

sufficient, Supreme Court found that pro se pleadings should be held to "less stringent standards"

than those drafted by attorneys.

Also, see Proposition of Law #7, below.

Proposition of Law #7 - The State/Prosecutor should not be allowed to manipulate the
court docket resalting in a case schedule to his advantage.

See Proposition of Law #6, above.

STATEMENT OF CASE AND FACT FOR PROPOSITION OF LAW #7 -- Prosecutor's

manipulation of court calendar and fraud on the court are shown as follows. Norinally, the

Appellate case would have been placed on the Court's accelerated calendar. However the

Prosecutor filed a Docketing Statement declaring that:

12



a) "This appeal should be assigned to the regular calendar"

b) "Although the appeal meets one or more of the reasons for being assigned to the

accelerated calendar, it should not be assigned to the accelerated calendar because: I.

Brief in excess of 15 pages (see Loc.R. 7(B)) is necessary to set forth adequately the

facts and argue to issues in the case."

In fact, the Prosecutor filed a brief,only 6 pages in length. Prosecutor committed fraud on

the Court in his false justification for the regular calendar instead of the accelerated calendar.

The motivation of the Prosecutor to commit calendar fraud came to light when the

Prosecutor filed his "Supplemental Authority" citing State v. Schiavo, which was rendered on

January 29, 2008, while State v. Mettle was still in progress. The Prosecutor was privy to both

Schiavo's and Mettle's briefs. Prosecutor knew that Mettle's brief was much stronger with many

citations, constitutional issues, and arguments from the Ohio Supreme Court. The Prosecutor

was highly motivated to conclude State v. Schiavo first, in order to cite it as an authority in State

v. Mettle. This locked the 10°i Appellate Court into a decision that was adverse to Mettle, no

matter the merits of Mettle's case. Prosecutor accomplished this by filing a fraudulent Docketing

Statement and fraudulently placing State v. Mettle on the regular calendar.

It should be noted that the State/Prosecutor's Appellate brief was practically identical to

brief he used in the Common Pleas court, and it contained the same arguments and issues. There

were no issues of length or complexity that required the Prosecutor to use the regular calendar in

the Appellate Court.

On this basis, Mettle filed a motion to strike the State's Appellate brief. However, the

Appellate court denied Mettle's motion. This represents favoritism in favor of the State in

comparison to the Court's previous strict judgment of Mettle's own motion for an extension of

13



time, which the Appellate court denied. This was abuse of discretion and violated due process

and equal protection.

Proposition of Law #8 - R.C. 2953.36 (D) creates privileged classes in violation of
constitutional rights of due process and equal protection.

Ohio Const. Art 1.2. -- A city ordinance prohibiting loitering for the purpose of engaging

in drug-related activity violates the federal and Ohio due process clauses because it can only be

interpreted as impermissibly vague or overbroad: City of Akron v. Rowland, 67 Ohio St. 3d 374,

618 N.E.2d 138, 1993 Ohio LEXIS 1861, 1993 Ohio 222, (1993).

Ohio Const. Art 1.2. -- RC § 2921.15 violates freedom of speech and equal protection by

singling out peace officers and placing them in a special, privileged category: State v. English,

120 Ohio Misc. 2d 16, 776 N.E.2d 1179, 2002 Ohio Misc. LEXIS 33, 2002 Ohio 5440, (MC

2002).

R.C. 2953.36 states "Sections 2953.31 to 2953.35 of the Revised Code do not apply to

any of the following: ... (D) Convictions of an offense in circumstances in which the victim of

the offense was under eighteen years of age when the offense is a misdemeanor of the first

degree or a felony;..."

Ohio R.C. contains many clauses that give extra protection to minors and vulnerable

groups of people. Similarly, the legislative intent ofR.C. 2953.36(D) is to provide an extra level

of protection (deterrence against offenses) for an allegedly vulnerable class of people, namely

youths under the age of 18. However, "under 18 years of age" is overbroad and creates a

privileged class of people, specifically, emancipated youths under the age of 18.

Generally, Ohio R.C. does not give extra protection to able, emancipated persons. Even

child support laws provide less support and protection for emancipated youths. In our present

14



time of the War on Terror, we have thousands of emancipated youths who are in the military, are

combat trained, and combat hardened. Similarly, thousands of emancipated youths are gang

members and hardened criminals. None of them deserve extra protection. However, R.C.

2953.26(D) is overbroad and doesjust that. This creates a large group of able, emancipated

persons receiving extra protection at the expense of parents, who must still earn a living to

support their own children.

Experts say that the War on Terror and gangs will go on for generations; hence there is

no end in sight for the unconstitutionally privileged classes created by R.C.2953.36 (D).

Arguably, social scientists and attorneys could give more examples of privileged classes created

by R.C.2953.36 (D), which is therefore unconstitutional due to violation of due process and

equal protection.

The unconstitutional, privileged classes can only increase in scope when R.C. 2953.36(D).

is interpreted to ignore the legislative intent that limits the prohibition on sealing records to

offenses of violence. See the Act Summary of Am. Sub. S.B. 13, 123rd General Assembly. It

carries wording which allows the record to be sealed unless the conviction is for an offense of

violence: "Excludes from the Criminal Conviction Records Sealing Law all convictions of an

offense of violence when the offense is (1) a misdemeanor of the first degree or a felony and

when the offense is not riot and is not assault, inciting to violence, or inducing panic that is a

misdemeanor of the first degree, (2) an offense of which the victim was under 18 years of age

when the offense is a misdemeanor of the first degree or a felony, or (3) a felony of the first or

second degree.°



Proposition of Law #9 - R.C. 2953.36 (D) does not prohibit sealing of records for nonviolent
offenses when the victim is under age 18.

See Propositions of Law # 1, 2, 5, and 8.

The legislative intent is clear from Am. Sub. S.B. 13, Act Summary, which stipulated

"offenses of violence" when the victim is under age 18.

Note that Am. Sub. S.B. 13, Act Summary provides another complete suite of

prohibitions to sealing records of offenses, which never mention "offenses of violence." If the

limitation to "offenses of violence" is not used, then Am. Sub. S.B. 13 already has specified

which offenses are covered, without the condition of the victim being under age 18.

If well known rules of construction are applied (See Propositions of Law # 1, 2, 5, and 8),

then R.C.2953.36 (D) must be restricted to offenses of violence.

CONCLUSION

For the reason discussed above, this case involves matters of public and great general

interest and substantial constitutional questions. The appellant requests that this court accept

jurisdiction in this case so that the important issues presented will be reviewed on the merits.

Respectfully submitted,

Date_May 11, 2008
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Guy L. Mettle, pro se.

APPEAL from the Franklin County Court of Common Pleas.

SADLER, J.

(9[1} Appellant, the State of Ohio ("appellant"), filed this appeal seeking reversal

of a judgment by the Franklin County Court of Common Pleas granting the motion of

appellee, Guy L. Mettfe ("appellee"), to seal the record of his criminal conviction. For the

reasons that follow, we reverse the trial court's judgment.

112} In case No. 96CR-05-2848, appellee was charged with three counts of

failure to provide support for dependents in violation of R.C. 2919.21. Each of the counts

;^ Z``^



No. 07AP-892 2

alleged that the dependent was under the age of 18 years. On January 4, 2001, appellee

pled guilty to count three of the indictment, a fourth-degree felony, with the other two

counts being dismissed. On February 14, 2001, the court sentenced appellee to a period

of incarceration of 18 months, with the entire sentence stayed on the condition that

appellee complete five years of probation.

{13} On May 7, 2007, appellee filed an application seeking to seal the record of

his conviction pursuant to R.C. 2953.32. Appellant objected, arguing that appellee was

not eligible to have the record of his conviction sealed under the then-existing version of

R.C. 2953.36(D), which provided that the sections governing the sealing of a record of

conviction do not apply to "[c]onvictions of an offense in circumstances in which the victim

of the offense was under eighteen years of age when the offense is a misdemeanor of the

first degree or a felony."' The trial court held a hearing, and concluded that the General

Assembly did not intend the exclusion for offenses where the victim was under 18 years

old to apply to convictions for failing to provide support to dependents. The trial court

therefore granted appellee's application to seal the record of his conviction.

{y[4} Appellant filed this appeal, alleging as the sole assignment of error:

(9[5}

THE TRIAL COURT ERRED BY GRANTING APPELLEE'S
APPLICATION TO SEAL THE RECORD OF HIS
CONVICTION AS APPELLEE WAS INELIGIBLE UNDER
R.C. 2953.36(D).

In a recent decision, we held that a conviction for failing to provide support

to dependents under R.C. 2919.21 is covered by the exclusion in R.C. 2953.36 of

' Effective October 10, 2007, R.C. 2953.36 was amended. Under the amendment, paragraph (D) is now
paragraph (F), but the amendment did not otherwise alter the wording of the exclusion for offenses where
the victim was less than 18 years old.
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convictions where the victim of the offense was under the age of 18 years. In re Schiavo,

Franklin App. No. 07AP-699, 2008-Ohio-298, citing State v. Westendorf, Hamilton App.

No. C-020114, 2003-Ohio-1019. Consequently, the trial court erred when it granted

appellee's application to seal the record of his conviction.

{16} Accordingly, appellant's assignment of error is sustained, we hereby

reverse the trial court's judgment, and remand this matter to the trial court for further

proceedings consistent with this opinion.

Judgment reversed;
cause remanded.

KLATT and FRENCH, JJ., concur.
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Defendant-Appellee.

No. 07AP-892
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(REGULAR CALENDAR)

JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

March 27, 2008, appellant's assignment of error is sustained, and it is the judgment and

order of this court that the judgment of the Franklin County Court of Common Pleas is

reversed, and this cause is remanded to that court for further proceedings in

accordance with law consistent with said opinion. Costs shall be assessed against

appellee.

SADLER, KLATT, and FRENCH, JJ.

^
By

Judgd Lisa L. Sadler
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V.

Guy L. Mettle,
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No. 07AP-892
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MEMORANDUM DECISION

Rendered on April 29, 2008

Ron OBnen, Prosecuting Attorney, and Kimberly M. Bond, for
appellant.

Guy L. Mettle, pro se.

ON MOTIONS

SADLER, J.

{y[;} Appellee, Guy L. Mettle ("appellee"), has filed an application seeking

reconsideration of our opinion. In that opinion, we reversed the decision of the Franklin

County Court of Common Pleas granting appellee's application to seal the record of his

conviction pursuant to R.C. 2953.32. Appeliee has also filed a pleading entitled

"MOTION FOR HEARING BEFORE RELEASE OF OPINION" in which he expresses

concern that release of our opinion, which was rendered on March 27, 2008, will disclose
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his identity. Since our opinion was released on the same date it was rendered, that

motion is denied as moot.

{12} The proper standard for our consideration of an application for

reconsideration is whether the application "calls to the attention of the court an obvious

error in its decision, or raises an issue for consideration that was either not considered at

all or was not fully considered by the court when it should have been." Columbus v.

Hodge ( 1987), 37 Ohio App.3d 68, 523 N.E.2d 515, citing Matthews v. Matthews (1981),

5 Ohio App.3d 140, 5 OBR 320, 450 N.E.2d 278. However, "[a]n application for

reconsideration is not designed for use in instances where a party simply disagrees with

the conclusions reached and the logic used by an appellate court." State v. Owens

(1997), 112 Ohio App.3d 334, 336, 678 N.E.2d 956, dismissed, appeal not allowed, 77

Ohio St.3d 1487, 673 N.E.2d 146.

{13} The conviction for which appellee sought to have the record sealed was for

failing to provide support to dependents in violation of R.C. 2919.21. In reversing the trial

court's decision to grant the application, we found that appellee's conviction was subject

to the exclusion set forth in R.C. 2953.36 that prohibits sealing records of conviction

where the victim of the offense was under the age of 18 years. State v. Mettle, Franklin

App. No. 07AP-892, 2008-Ohio-1425. In reaching this decision, we followed our decision

in In re Schiavo, Franklin App. No. 07AP-699, 2008-Ohio-298, in which we held that

convictions under R.C. 2919.21 are covered by the exclusion for offenses where the

victim is under the age of 18 years.

{}[4} Appellee's application for reconsideration does not call to our attention any

obvious error in our decision, or otherwise raise any issue that was either not considered

7J3
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at all or not fully considered by us when it should have been. Therefore, we deny

appellee's application for reconsideration.

Motions denied.

KLATT and FRENCH, JJ., concur.



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio,

Plaintiff-Appellant,

V.

Guy L. Mettle,

Defendant-Appellee.

No. 07AP-892
(C.P.C. No. 07EP-05-229)

(REGULAR CALENDAR)

JOURNALENTRY

For the reasons stated in the memorandum decision of this court rendered

herein on April 29, 2008, it is the order of this court that the motion for hearing before

release of opinion, and the motion for reconsideration is denied.

SADLER, KLATT, and FRENCH, JJ.

yB
Judge Lisa L. Sadler
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EXHIBIT No. 3

3. In State v. Mettle, 10a` Dist. Appellate Court cited their own decision in State v.
Schiavo, 10th Dist., 2008 Ohio 298,208 Ohio App. Lexis 251,. Attached in
Appendix: State v. Mettle as Exhibit 3;
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio,

Plaintiff-Appellant,

V.

Guy L. Mettle,

Defendant-Appellee.

No. 07AP-892
(C.P:C. No. 07EP-05-229)

(REGULAR CALENDAR)

O P I N I O N

Rendered on March 27, 2008

Ron O'Bnen, Prosecuting Attorney, and Kimberly M. Bond, for
appellant.

GuyL. Mettle, pro se.

APPEAL from the Franklin County Court of Common Pleas.

SADLER, J.

(11} Appellant, the State of Ohio ("appellant"), filed this appeal seeking reversal

of a judgment by the Franklin County Court of Common Pleas granting the motion of

appellee, Guy L. Mettle ("appellee"), to seal the record of his criminal conviction. For the

reasons that follow, we reverse the trial court's judgment.

{12} In case No. 96CR-05-2848, appellee was charged with three counts of

failure to provide support for dependents in violation of R.C. 2919.21. Each of the counts

^^3 7
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alleged that the dependent was under the age of 18 years. On January 4, 2001, appellee

pled guilty to count three of the indictment, a fourth-degree felony, with the other two

counts being dismissed. On February 14, 2001, the court sentenced appellee to a pe(od

of incarceration of 18 months, with the entire sentence stayed on the condition that

appellee complete five years of probation.

{13} On May 7, 2007, appellee filed an application seeking to seal the record of

his conviction pursuant to R.C. 2953.32. Appellant objected, arguing that appellee was

not eligible to have the record of his conviction sealed under the then-existing version of

R.C. 2953.36(D), which provided that the sections governing the sealing of a record of

conviction do not apply to "[c]onvictions of an offense in circumstances in which the victim

of the offense was under eighteen years of age when the offense is a misdemeanor of the

first degree or a felony."' The trial court held a hearing, and concluded that the General

Assembly did not intend the exclusion for offenses where the victim was under 18 years

old to apply to convictions for failing to provide support to dependents. The trial court

therefore granted appellee's application to seal the record of his conviction.

{14} Appellant filed this appeal, alleging as the sole assignment of error:

THE TRIAL COURT ERRED BY GRANTING APPELLEE'S
APPLICATION TO SEAL THE RECORD OF HIS
CONVICTION AS APPELLEE WAS INELIGIBLE UNDER
R.C. 2953.36(D).

{15} In a recent decision, we held that a conviction for failing to provide support

to dependents under R.C. 2919.21 is covered by the exclusion in R.C. 2953.36 of

' Effective October 10, 2007, R.C. 2953.36 was amended. Under the amendmenk paragraph (D) is now
paragraph (F). bu[ the amendment did not otherwise after the xrording of the exdusion for offenses where
the victim was less than 18 years old.
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convictions where the victim of the offense was under the age of 18 years. In re Schiavo,

Franklin App. No. 07AP-699, 2008-Ohio-298, citing State v. Westendorf, Hamilton App.

No. C-020114, 2003-Ohio-1019. Consequently, the trial court erred when it granted

appellee's application to seal the record of his conviction.

{16} Accordingly, appellant's assignment of error is sustained, we hereby

reverse the trial court's judgment, and remand this matter to the trial court for further

proceedings consistent with this opinion.

Judgment reversed;
cause remanded.

KLATT and FRENCH, JJ., concur.



EXHIBIT No. 4

4. State v. Schiavo, 10th Dist., 2008 Ohio 298, 208 Ohio App. Lexis 251 as Exhibit
4
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LEXSEE

In the Matter of: Stenio A. Schiavo, Appellee, (State of Ohio, Appellant.)

No. 07AP-699

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN
COUNTY

2008 Ohio 298; 2008 Ohio App. LEXIS 251

January 29,2008, Rendered

PRIOR HISTORY: ["'"]]
APPEAL from the Franklin County Court of Common

Pleas. (C.P.C. No. 07EP-50).

DISPOSITION: Judgment reversed and remanded
with instractions.

COUNSEL: Samuel Shamansky, for appellee.

Ron OBrien, Prosecuting Attomey, and Kimberly Bond,
for appellant.

JUDGES: TYACK, J. BRYANT and KLATT, JJ., con-
cur.

OPINION BY: TYACK

OPINION

(REGULAR CALENDAR)

DECISION

TYACK, J.

["Pl] The State of Ohio is appealing from the
granting of an application to seal the record of Stenio A.
Schiavo. The State of Ohio assigns a single error for our
consideration:

THE TRIAL COURT ERRED WHEN
IT GRANTED APPELLEE'S APPLICA-
TION TO SEAL THE RECORD OF HIS
CONVICTION AS APPELLEE WAS
INELIGIBLE UNDER R.C. 2953.36(D).

["P2] Stenio A. Schiavo was convicted of a fust
degree misdemeanor violation of non-support of depend-
ents, in violation of R.C. 291921. The trial court gtanted
an expungement of this convicfion over the objection of
the State of Ohio. The Siate of Ohio contended that R.C.
295336(D) barred an expuagement because the victims
vrere under 18 years of age. The State of Ohio has made
this contention on appeaL Coimsel for Stenio A. Schiavo
has waived the filing of a brief to dispute this contention.

['P3] The inforrnation in the record 'mdicabes that
Stenio A. Schiavo is the father of two [•s2] children,
both of whom are under the age of 18. Mr. Schiavo was
ordered to pay child support for the benefit of his chil-
dren and did not do so. R.C. 295336(D) slates that a
person convicted of a first degree misdemeanor in which
the victim was under 18 years of age is nat eligible for
expungement. Mr. Schiavo's cln'khen are the victims of
his failure to pay support, State v. Westendorf, Hamilton
App. No. C.020114, 2003 Ohio 1019, at P3. Acoord-
ingly, R.C. 2953.36(D) bars expungement of his convic-
tion.

[*P4] The sole assignment of error is sustained.
The trial court's order granting an expungement is va-
cated and this cause is remanded to the Franklin County
Court of Common Pleas with instructions to enter an
order denying the application to seal the record in this
case.

Judgment reversed and remanded with instructions.

BRYANT and KLATT, JJ., concur.
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EXI-IIBIT No. 5

5. The Legislative Act Sunnnary, and Am. Sub. S.B. 13, Ohio 123rd General
Assembly are attached in the Appendix as Exhibit 5.
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Final Analysis

,VIchael J. O'Neill Legislative Service Commission

Am. Sub. S.B.13
123rd General Assembly

(As Passed by the General Assembly)

Sen. Blessing

Reps. Logan, Myers, Taylor, Callender, Jones, Grepdell, Terwilleger

Effective date: *

ACT SUMMARY

• Modifies the definition of "first offender" that designates who is eligible to
have criminal conviction records sealed under the Criminal Conviction
Records Sealing Law to also include, in certain circumstances, offenders
who have two or three convictions resulting from the same charges, guilty
plea, or official proceeding and resulting from related criminal acts that
were committed within a three-month period.

• Permits a court in which an application is filed requesting the sealing of
criminal conviction records based on the modification described in the
preceding paragraph to determine that it is not in the public interest for the
two or three convictions to be counted as one conviction and, as a result,
to deny the application.

• Excludes from the Criminal Conviction Records Sealing Law all
convictions of an offense of violence when the offense is (1) a
misdemeanor of the first degee or a felony and when the offense is not
riot and is not assault, inciting to violence, or inducing panic that is a
misdemeanor of the first degree, (2) an offense of which the victim was
under 18 years of age when the offense is a misdemeanor of the first
degree or a felony, or (3) a felony of the first or second degree.

' The Legislative Service Commission had not received formal notification of the effective
date at the time this analysis was prepared.
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CONTENT AND OPERATION

Offenders who are authorized to request sealinQ of criminal conviction records

and bail j'orfeitures

lawContinuinQ and prior

Prior law generally permitted any person who had been convicted of an
offense in Ohio or in any other jurisdiction, and who previously or subsequently
had not been convicted of the same or a different offense in Ohio or any other
jurisdiction (defmed as a "first offender"), to apply, in accordance with specified
procedures described below, for the sealing of the person's criminal conviction
record. Under continuing law, for purposes of the conviction record sealing
provisions: (1) when two or more convictions result from or are connected with
the same act, or result from offenses committed at the same time, they are counted
as one offense, and (2) a conviction of a minor misdemeanor, or a conviction of a
state or local traffic offense under a provision of R.C. Chapter 4511., 4513., or
4549. or under a substantially similar municipal ordinance, other than a violation
of R.C. 4511.19, 4511.192, 4511.251, 4549.02, 4549.021, 4549.03, 4549.042, or
4549.07, a violation of R.C. 4549.41 to 4549.46, or a violation of a municipal
ordinance substantially similar to any of those sections, is not considered a
"previous or subsequent conviction." (R.C. 2953.31.)

Under continuing law, the conviction record sealing provisions do not apply
to a conviction that subjects the offender to a mandatory prison term, specified sex
offense convictions, or specified state or local traffic offense convictions and bail
forfeitures in traffic cases (R.C. 2953.36).

Operation of the act

The act modifies the definition of "first offender" that designates who is
eligible to have criminal conviction records sealed, as described above, to specify
that, when two or three convictions result from the same indictment, information,
or complaint, from the same plea of guilty, or from the same "official proceeding"
(see below), and result from related criminal acts that were committed within a
three-month period but do not result from the same act or from offenses committed
at the same time, they are to be counted as one conviction, provided that a court
may decide as described below in "Procedures to obtain the sealinff of eriminal
conviction records and bail forfeilures" that it is not in the public interest for the
two or three convictions to be counted as one conviction. If a court so determines,
the offender in question is not a first offender and is not eligible to have his or her
criminal conviction records sealed. (R.C. 2953.31(A).) An "official proceeding"
is any proceeding before a legislative, judicial, administrative, or other

P^3 Legislative Service Commission -2- Am. Sub. S.B. 13
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governmental agency or official authorized to take evidence under oath, and
includes any proceeding before a referee, hearing examiner, commissioner, notary,
or other person taking testimony or a deposition in connection with an official
proceeding (R.C. 2953.31(E) by reference to R.C. 2921.01, which is not in the
act).

The act expands the provision that specifies certain categories and types of
convictions to which the conviction records sealing provisions never apply. Under
the act, in addition to the categories and types of offenses specified under
continuing law, the conviction record sealing provisions also do not apply to the
following convictions (R.C. 2953.36):

(1) Convictions of an offense of violence when the offense is a
misdemeanor of the first degree or a felony and when the offense is not riot and is
not assault, inciting to violence, or inducing panic that is a misdemeanor of the
first degree;

(2) Convictions of an offense in circumstances in which the victim of the
offense was under 18 years of age when the offense is a misdemeanor of the first
degree or a felony;

(3) Convictions of a felony of the first or second degree. (R.C. 2953.36.)

Procedures to obtain sealinQ of crinrinal conviction records and bail forfeitures

Prior law

Under prior law, a first offender generally was permitted to apply to the
sentencing court or, if the conviction was in a court of another state or a federal
court, to any court of common pleas for the sealing of the conviction record upon
the expiration of three years after final discharge if convicted of a felony or upon
the expiration of one year after final discharge if convicted of a misdemeanor. A
person who was arrested for a misdemeanor offense and who effected a bail
forfeiture was pemiitt.ed to apply to the court in which the case was pending when
bail was forfeited for the sealing of the record of the case, at any time after the
expiration of one year from the date on which the bail forfeiture was entered.
Unless indigent, the applicant was required to pay a $50 fee.

Upon the filing of the application, the court was required to conduct a
hearing in accordance with specified procedures. One of the things the court was
required to determine was whether the applicant is a first offender or whether the
applicant and the prosecutor agreed to the bail forfeiture. The prosecutor for the
case was required to be notified of, and could participate in, the hearing. If the
court determined that the applicant was a first offender or the subject of a bail

^ Legistative Service Commission -3- Am. Sub, S.B. 13
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forfeiture, that no criminal proceeding was pending against the applicant, that the
applicant's interests in having the conviction or bail forfeiture records sealed were
not outweighed by any legitimate governmental needs to maintain the records, and
that the rehabilitation of a first offender applicant had been attained to its
satisfaction, the court generally was required to order all official records
pertaining to the case sealed and all index references to the case deleted and, in the
case of bail forfeitures, was required to dismiss the charges in the case. The
proceedings in the case were considered not to have occurred, and the person's
conviction or bail forfeiture were required to be sealed. (R.C. 2953.32(A) to (C).)

Oaeration of the act

The act modifies the procedures that apply regarding the deternvnation of
whether an application requesting the sealing of criminal conviction records
should be granted. Under the act, if an applicant applies as a first offender and has
two or three convictions that result from the same indictment, information, or
complaint, from the same plea of guilty, or from the same official proceeding, and
result from related criminal acts that were committed within a three-month period
but do not result from the same act or from offenses committed at the same time,
in making its determination as to whether the offender is a first offender, the court
initially must determine whether it is not in the public interest for the two or three
convictions to be counted as one conviction. If the court determines that it is not
in the public interest for the two or three convictions to be counted as one
conviction, the court must determine that the applicant is not a first offender. If
the court does not make that determination, the court must determine that the
offender is a first offender. If the court determines that the offender is a fust
offender, the procedures described above under "Prior law" apply regarding the
detemiination as to whether the application for sealing should be granted. (R.C.
2953.32(C)(1).)

Frotections afforded when records are sealed

Continuing law, unchanged by the act, provides certain protections when
criminal conviction records are sealed.

When the records are sealed, inspection of the sealed records included in
the order may be made only by specified persons for limited, specified purposes.
Among the permitted persons and uses are inspection by (R.C. 2953.32(D)): (1)
any law enforcement officer or prosecutor, or their assistants, to determine the
nature and character of any subsequent charges to be filed against the person, (2)
the person's parole or probation officer for use in supervising the person or in
making authorized inquiries and reports, (3) any persons named in an application
made by the person who is the subject of the records, (4) a law enforcement officer

V} Legislative Service Commission -4- Am. Sub. S.B. 13
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involved in the case, for use in the defense of a civil action arising out of that
involvement, (5) a prosecuting attorney or an assistant, to determine the person's
eligibility for a pre-trial diversion program, (6) any law enforcement agency or
employee or by the Department of Rehabilitation and Correction as part of a
background investigation of a person who applies for employment with the agency
as a law enforcement officer or with the Department as a corrections officer, (7)
by any law enforcement agency or authorized employee to determine the
disposition and use of investigatory work product under R.C. 2953.321, and (8) by
the Bureau of Criminal Identification and Investigation or an authorized employee
for the purpose of providing information to a board or person pursuant to the
criminal records check provisions contained in R.C. 109.57(F) and (G) or in R.C.
109.77.

Additionally, when the nature and character of the offense with which a
person is to be charged would be affected by the sealed information, it may be
used for charging the person, and, in any criminal proceeding, proof of any
otherwise admissible prior conviction may be introduced and proved even if a
sealing order was issued for the prior conviction. Upon conviction of a subsequent
offense, the sealed records may be considered by the court in determining the
sentence or other disposition to impose. (R.C. 2953.32(C)(2), last paragraph of
(D), and (E).)

A person or governmental entity that maintains sealed conviction or bail
forfeiture records may maintain an index to the sealed records, to be used only by
authorized persons and for authorized purposes. (R.C. 2953.32(F).)

Except in certain specified education-related contexts, an order to seal a
person's conviction record restores the subject person to all rights and privileges
not otherwise restored by termination of sentence or probation or by fmal release
on parole. Except in relation to use in evidence in a subsequent criminal
proceeding, in any application for employment, license, or other right or privilege,
any appearance as a witness, or any other inquiry, a person may be questioned
only with respect to convictions not sealed or bail forfeitures not expunged, unless
the question bears a direct and substantial relationship to the position for which the
person is being considered. (R.C. 2953.33--not in the act.)

Except when the release or dissemination is authorized under law, as
described above, any state or local government officer or employee who releases
or otherwise disseminates or makes available for any purpose involving
employment, bonding, or licensing in connection with any business, trade, or
profession to any person, or to any state or local government entity, any
information or other data concerning any arrest, complaint, indictment, trial,
hearing, adjudication, conviction, or correctional supervision the records with

JE3 Legistative Service Commission -5• Am. Sub. S.B. 13
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respect to which the officer or employee had knowledge of were sealed by an
order issued under the above-described provisions, is guilty of divulging
confidential information, a misdemeanor of the fourth degree. Any person who
uses, disseminates, or otherwise makes available any index prepared pursuant to
R.C. 2953.32(F), other than as perniitted by law, is guilty of a misdemeanor of the
fourth degree. (R.C. 2953.35--not in the act.)

HISTORY

ACTION DATE JOURNAL ENTRY

Introduced 01-20-99 P. 27
Reported, S. Judiciary 05-11-99 p. 405
Passed Senate (33-0) 05-12-99 p. 421
Reported, H. Criminal Justice 10-13-99 p. 1267
Passed House (92-1) 10-20-99 pp. 1302-1304
Senate concurred in House

amendments (32-0) 11-09-99 pp. 1152-1153

99-SB 13.123/rss

k3 Legislative Sewice Commission -6- Am. Sub_ S.B. 13
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EXHIBIT No. 6

6. 10 Dist. Appellate Court decision In State v. Westendorf, 11` Dist. No. C-020114,
2003-Ohio-1019, which is attached in the Appendix as Exhibit 6.
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I.EXSEE 2003 OIHO 1019.

STATE OF OHIO, Plaintiff-Appellant, vs,11IICHAEL P. WESTENDORF, Defen-
dant-Appellee.

APPEAL NO. C-020114

COURT OF APPEALS OF OHIO, FIRST APPELLATE DISTRICT, HAMILTON
COUNTY

2003 Ohio 1019; 2003 Ohio App. LEXIS 957

March 7, 2003, Date of Judgment Entry on Appeal

NOTICE:

[**I] THESE ARE NOT OFFICIAL HEAD-
NOTES OR SYLLABI AND ARE NETlHER AP-
PROVED IN ADVANCE NOR ENDORSED BY TI-IE
COURT. PLEASE REVIEW THE CASE IN FULL.

PRIOR HISTORY: Crminal Appeal From: Hamihon
County Court of Common Pleas. TRIAI. NO. B-
0004425.

DISPOSITION: Reversed.

SYLLABUS

The trial cowt had no jurisdimm to seal the record
of defendangx first-degree misdemeanor conviction for
failing to support his minor chifd, in violation of RC.
291921(Ax2), because R.C. 295336(D) prechdes the
sealing of the record of a "conviction of an of6en4e in
circumstances in which the victim of tbe offense is under
eighteen years of age when the offense is a misdemeanor
ofthe first degree or a felony."

COUNSEL: Michael K. Allen, Hmnilron County Pwso-
aaing Attorney, and Rebecca L. Calhos, Assistant
Prosecuting Attomey, for Plaintiff-Appellant.

IYlichael P. Westendorf, Pro se.

JUDGES: DOAN, J. SUNDERMANN, J., concurs.
PAINTER, P.J., concurs separately.

OPINION BY: DOAN

OPINION

DECISION.

DOAN, J.

[*Pl] Defendant-appellee Michael P. Westendorf
pleaded guilty to and was convicted of failing to support
his minar child, in viobtian of RC. 291921(A)(2) [**2]
, a fust degree misdemeanor. Subsequently, Westendorf
fited an application to sea] the record of his conviction,
which the irial c.omt g+mitod. The state has appealed.

[*P2] 1le state's first assignment of error, which
alleges that the trial coart erred in granting Wes[e,ndorrs
applica6on because the trial cmat had no jorisdic6on to
seal the record of his canviction, is sustained.

[*P3] R.C. 2953.36(D) preclodes the sealing of re-
cords of "conviction of an offense in circumstances in
which the vid'mt of the of6ense was under eighleen years
of age when the ofCense is a misdemeanor of the first
degree or a felony." The victim in a case of non-support
is ihe child. See State v. Chapman, Ist Dist No. 4
020115, 2002 Ohio 7336; 3tote v. Hall (2000), 137 Ohio
App.3d 666, 739 N.E.2d 846; Sltate v. Howard (Sept. 11,
1998), Ist Dlsf. No. G971049, 1998 Ohio App. I EXIS
4192.

[sP4] Wesbendorf pleaded guilty to a fitst-degree
misdemeanor. The vietmi of his crime was his three-
year-old daughter. R.C. 295336(D) clearly and unambi-
guously prechtde.s sealmg the record of conviqion whene
the victim was uKkr eigbteen years of age. [**3]
Therefore, the trial comt had no jisisdiction to grant
Westendorfs application to seaf his record of conviction.

['PS] WestwAorf argues tLat tlx legislature did not
mtmd RC. 295336(D) to apply to nonviolent offenses.
The Legislative Service Commission's analysis of
Am.Sub.S.B. No. 13, 123rd General Assembly, under the
section entitled "Act Summary," states that the act "ex-
cludes from the Criminal Conviction Records Sealing
Law all convictions of an offense of violence when the
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2003 Ohio 1019, *; 2003 Ohio App. LEXLS 957, **

offense is (1) a misdemeanor of the frtst degree or a fel-
ony and when &e offense is not riot and is not assault,
inciting to violence, or inducing panic that is a misde-
meanor of the first degree, (2) an offense of which the
victim was under 18 years of age when the offense is a
misdemeanor of thefirst degree or a felony, or (3) a fel-
ony of the first or second degree." (Emphasis ours.)

[*P6] The section of the Legislative Service Com-
mission's analysis entitled "Operation of the Act" states,
"The act expands the provision that specifies certain
categories and types of convictions to which the convic-
tion records sealing provisions never apply. Under the
act, in addition [**4] to the categories and types of of-
fenses specified under continuing law, the conviction
record sealing provisions also do not apply to thefollow-
ing convictions * * *: (1) convictions of an offense of
violence when the offense is a misdemeanor of the first
degree or a felony and when the offense is not riot and is
not assault, inciting to violence, or inducing panic that is
a misdemeanor of the first degree; (2) convictions of an
offense in circamstmoces in wlueh the victhn of the of
fense was ander 18 years of age when the offense is a
misdemeanor of the fas•t degree or a fetony, (3) convio-
tions of a felony of the fnst or second degtce." (Ernpha-
sis ours.)

[*P7] The l.egislative Service Commission's "Act
S®mary" appears to suPport Wes[endOrPs argumeW
that R.C. 2953.36(0) does not apply to nonviolent of-
fenses, but the "Operntion of the Act" sec4on mirrms the
provisions of R.C. 2953.36(D), whiclt stabe tLat rewads
of convictions of fvst-degree misdemeanors where the
victim is under eighteen years old may not be sealed.
While the Legislative Service Commission's aoalysit
may be ambiguous, the clear Imsguage of 8re statnte
[**5] is not. The trial court had no jurisdiction to grant
Westendorfs application to seal his conviction.

['PH] The seoond assigoment of ermt:, which al-
leges that ihe trial court erred 'm granting the appGeation
because WestendorPs interest in sealing the record of
conviction was outweighed by a legitimate governtnental
need to maintain the record, is subsumed in our disposi-
tion of the fast assignment of error and is sustained
solely for the reason that the trial court had no jurisdic-
tion to seal the record of Westendorfs conviction.

[*P9] Therefore, the judgment of the trial court is
reversed.

Reversed,

SUNDERIVIANN, J., concurs.

PAINTER, P.J., concurs separately.

CONCUR BY: PAINIBR

CONCUR

PAINTER, P.J., concurring.

['P10] The Legislative Service Commission sum-
mary of the bill states that it would not apply in this in-
stauoe. We migbt assume that the summary is what most
legislators read. So what they tlronght they wm passing
is what is desaaribed 'm the s®mary. But what they actrF
ally passed was the law ttsel£

[*Pll] Everyone involved with this case must
know that ihis result is unfbrdmate, and obviously not
what the legishrtare intended. But we ["6] cannot look
to legislative intaot-a ridgr proposition at any time-
umless the law is ambiguous. It is not ambiguous. There
is no ambiguity in "no." We must follow the law as writ-
ten.

[*P12] Perhaps the lesson here is that laws should
be read before being passed.
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EXHIBIT No. 7

7. Professor of Law, M. B. W. Sinclair, New York Law School Law Review, 1997,
28,000 word article, titled "Review Essay: Legislative Intent: Fact Or
Fabrication? Dynamic Statutory Interpretation" is attached in the Appendix as
Exhibit 7.
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Copyright (c) 1997 New York Law School Law Review
New York Law School Law Review
1997
41 N.Y.L. Sch. L. Rev. 1329
LENGTH: 28062 words
REE VIEW ESSAY: LEGISLATIVE INTENT: FACT OR FABRICATION?
DYNAMIC STATUTORY INTERPRETATION
by William N. Eskridge. (Harvard University Press, Cambridge, 1994) ni
NAME: M. B. W. Sinalair *

BIO:
" Professor of Law, New York Law School. I am indebted to Emily V. Sinclair for her remarkably insightful advice.

SUI4IMARY:
... In 1579, following the case of Eyston v. Studd, Edmund Plowden, court reporter, wrote a theory of statutory
interpretation that has become a lustorical monument. ... Eskridge argues that there is and can be no such thing as the
intention of the legislature, and even if there were, the hypostatizarions called "legislative intent' in judicial opinions
could not solve problems of statutory intsrpretation. ... This essay follows the pattern set by Eskridge: Section II covers
the first chapter of the book and its attack on the concept of legislative intent while Section III reviews the exposition
of dynamic statutory interpretation in Chapter 2. ... Further, "the interpreter's own context, including her situatedness in
a certain generation and a certain status in our society, influences the way she reads sirnple texts ... A simple plain
tneaning approach to statutory interpretation seems unlikely to yield the detemlinacy needed for a foundational theory
of statutory interpretation." ... "Suppose a lcgislator enacts that it shall be a crime for anyone "to carry concealed on his
person any dangerous weapon.' ... 'The intension of the words "dangerous weapon' has not cbanged either. ... What is
the point of this story? It is, says Eskridge, exemplary of dynamic statutory interpretation. ... Professor Eskridge's
arguments against originalist statutory interpretation and those in favor of the multi-dimensional variability of dynamic
statutory interpretation are not convincing.
TEXT:
[*1329]
1.
Introduction
In 1579, following the case of Eyston v. Studd, n2 Edmund Plowden, court reporter, wrote a theory of statutory
interprclalion that has become a historical monument. When faced with an interpmlive difficulty,
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it is a good way, when you peruse a statute, to suppose that the law-maker is present, and that you have asked him the
quesflon you want to know touching the equity, then you must give yourself such an answer as you imagine he would
have done, if he had been present ... And therefore when such cases happen which are within the letter, or out of the
letter, of a statute, and yet don't directly fall within the plain and natural purport of the letter, but are in some measure to
be conceived in a different idea from that which the text seems to express, it is a good way to put questions and give
answers to yourself thereupon, in the same manner as if you were actually conversing with the maker of such laws, and
by this means you will easily find out what is the equity in those cases, n3
Altrtost conteulporaneously, tllc Exclleqtier Chalnber in R.eydon's Casc, na gave similar rn(es for interpretation:
j°1330]
And it was resolved by them, ihat for the sure and trite interpretation of all slatutes in general (be tlrey penal (B) ns
or beneficial. restrictive or erdarging of Ghe eotnlnon law,) four things are to be disccrned and eonsiclered: -
isc What was ttte coninion 1aw before tlie rnaking of tite Act.
2nd. What was the nxiscltief and defect for which the cotuuton iatii- didnot provide.
3rd. Wltat reuteclv tlre ParhametrS hath resolved and appointed to cure 0re disease of [he cotmnonwealih.
t+.trd. 4th. The txue ieason of the zeuedy', aud tlien the office of all tlie Suclges is aNNaNs to malce suc,lti consiruction
as sllall suppress the miscltief, and advance the retnedy, and to suppress sttbtle inventions and evasions for continuance
of the Itiischief, and pro privato corlunodo. and to adcl force and life to thc corc and renredy, accorclbig to tlte tnte iment
of the imiliers of the Act, pro bono pnblicv_ vE
Both of these theories of statutory interpretation are from the era in which judicial decision was held superior to
legislation. As parliamentary power became more assertive, courts conversely became more deferential. Nhieteenth and
twentieth century Englislt courts never doubted that their role iu cases governcd bi statiue was subordhtate to the
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legislature. For esample: "but it is to be borue in mittd that the afttice of the Judges is not to legislate. but to declare the
expressed intention of the Legislaturc_ even if that oitetttion appears to the Cour3 injucficious." n7 [*1331]
Similarly, United States courts have taken as axiomatic that the nttention of the legislattue should govern the
interpretation and application of statutes. Tltis follows conceptually frorn the principle of legislative supreniacy. a
principle at the verc foundation of our democratically ordered society n8 A tcpical judicial statement is: "tlte primaty
rule for the interpretation of a statute ... is to ascertain, if possible, aud enforce, the intention wluch the legislative body
that enacted the law ... [has] expressed t3reeein." n9 A perspicuous equivnlent by the Hooorable Judge Wald of the D.C.
Circuit Cotnt of Appeals, is: "when a statute comes before me to be interpreted, I want Crst and foremost to get the
interpretation right. By that, I nrean simply this: I want to advanec ratlier [*1332] than impede or frustrate the will of
Congress." nt0 Tttis ptiincipl.e is comtnon in legal systems ti itlr Britisli roots. nl l

The legislative intent Atat governs the interpretation and application has been located spatially in the legislature
that enacted the statute in question and temporally at orjust prior to the moment of enactment According to the long
tradition of Anglo-Atnerican judicial thought, when the applicability of the words of the statute to the case at hand is not
clearly determinate, the judge must resort to relevant (and pennissible n12 ) indicia of the legislative inteut. The above
statetnents differ only in liow they seek to find that legislative intent, and the freedom they would give to the judge in
applying the intent. n13 [*1333]
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Although this long and unbroken tradition in the judiciary n14 has met with some dispute in academic literature,
nt5 Professor William Eskridge's book, Dynamic Statutory Interpretation, is the first integmted, sustained attack on it.
Eskridge argues that there is and can be no such tlting as the intention of the legislature, and even if there were, the
hypostatizations called "legislative intent' in judicial opinions could not solve problems of statutory interpretation.
Instead of interpretation grotmded in a state of affairs locatable at the moment of enactment, what we have and should
have is interpretation based on contemporaneous social, economic, and political conditions. "The meaning of a statute
will change as social context changes, as new interpreters gmppie with the statute, and as the political context changes

.." nto This is dynamic statutory interpretation.
Although the thesis that statutory interpretation is dynamic forms the core of Eskridge's book, there is much else.
Eskridge has been a protligiously pxodactive soholar dursrtg the last ten years and his book is in tazge part composed of
prior articles. This has its advantages. In the course of knocking down the rivals to his dynamic theory of statutory
interpretation, Eskridge gives an airing to many presently fashionable theories. For example, in Chapter 4 he surveys
"liberal theories," in Chapter 5"legal process theories" derived from the 1950s work of Henry Hart and Albert Sacks,
n17 and in Chapter 6"normativist theories," i.e., natural law theory, nts "feminist republicanism," n19 posttnodernism,
n2o including subsections on "Deconstruction and the Rule of Law" n2t and "Critical Pragmatism." n22 Eskridge's
strategy is to take on a theory in every little detail, to leave no jurisprudential stone unduned, or perhaps, no
jurisprudential earth unscorched. The detail can be numbing, eye-glazing. Yet, even if one is not convinced by the
argument, the form in [*1334] whi.ch Eskridge has chosen to make his case results in a work with sufficient coverage to
be worthy of shelf space as a reference and source book. And it is not only a source book for high-flying theor} ; there is
much of practical value. For example, Citapter 8 includes as useful a guidebook to the interpretation of legislative
inaction as one could wish for. n23
Eskridge is at his best in straight legal analysis; his examples are thoroughly researched and clearly presented. The
presentation in Chapter 1 of the Weber case, n24 its history, difficulties, resolution and consequences is exemplary. n25
Other major cases, such as Griffin v. Oceanic Contractors, Inc., n26 Bob Jones University v. United States, n27 Gay
Rights Coalition of Georgetown University Law Center v. Georgetown University, n2s and Patterson v. McLean Credit
Union, n29 make clearly analyzed illustrations. The account of Chevron U.S.A. Inc. v. Nattual Resources Defense
Council, Inc. oao could be a standard introduction to judicial deference. Legislation and agency interpretation are also
subject to careful, detailed scmtiny. An example is the analysis of 212(a)(4) of the Immigation and Nationality Act of
1952 as interprtKed in Fleuti v. Rosenberg n3i and Brnrtilier v.1133 n32 and later amendetlby Cangress and
reinterpreted by the INS. n33 Where Eskridge depends more on the examples than argument, it is a tribute to their
clarity that they sometimes work to tmdermine his argument than to support it. n34 [*1335]
Despite these riches, and the occasional contentious analysis, n35 this essay focuses solely on Eskridge's core
thesis, that statutory interpretation is or sltould be dynamic. Eskridge's strategy is first to undermine the concept of
legislative intent, and then to show how dynamic interpretation steps into the remnant theoretical breach. Chapter 1,
"The Insufliciency of Statataiy Atchaeotogy," n36 cavers the first stage. The second stage is exptained in Chapter 2,
"The Dynamics of Statutory Interpretation," n37 with an extended illustration in Chapter 3, "A Case Study: Labor
Injunction Docisions, 1877-1938." nss Tltese arguments form Part I of the book. Parts II and III, "Jurisprudential
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Theories for Reading Statutes Dynamically" and "Doctrinal Implications of Dynamic Statutory Jurisprudence,"
respectively, are intended to elaborate the theory set fortR in Part I and defend it against jurisprudential usurpers. In
fairness, one ought not to ignore Parts II and III, but this review unavoidably does so.
Tlus essay follows the pattetn set by Eskridge: Section II covers the first chapter of the book and its attack on the
concept of legislative intent while Section III reviews the exposition of dynamic statutory interpretation in Chapter 2.
In both sections I attempt to summarize Eskridge's arguments as fairly as possible before examining their plausibility. A
conclusion follows.
H.
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Legislative lntent
Chapter 1 of Professor Eskridge's book brilliantly marshals attacks on the idea of legislative intent. It is brilliant in
comprehension, in argument and in rhetorica] style. After a fnsi reading, it is difficult to see how one was ever taken in
by the likes of Plowden, Heydon's Case, Chief Justice Marshall n39 and Judge Wald. But against all that accumulated
wisdom, surely the chapter deserves a second, very careful reading. 1* 13361
A.
Nomenclature
Eskridge is a master of Rumplestiltskinism: name it and claim it. nao Even his title, "Dynamic Statutory Interpretation,"
is an example. "Dynamic" is a fashionable accolade: we all want to be dynamic; to be static is to be stuck in the mud,
nat Merely by choosing such a name, Eskridge guarantees many a mention in law classrooms and a substantial
following among faculty and students. And it gets better. The supporting cast includes "pmagmatic dynamistn,"
"hermeneutic dynamistn" and "institutional dynanrism," all trenchantly deep, not to mention irresistibly euphonious.
Eskridge terms all metliods af iMerinetation tbat give primacy to tbc enacting legislattiue "ariguralist theories"
because their key deterntinate is original intent. Of course, we are more accustomed to the term "originalist" in the
context of constitutional law, but by dmwing on that custorn in the use of the term, Eskridge does us a useful service.
There is no harm in the realization of commonalities in statutory and constitutional interpretation as long as nc don't
forget the rather special content and quality of constitutions. By adopting the expression, we are in no way adopting
either the political or moral positions associated with those who propound originalism in constitutional interpretation.
Inescapably, however, the use of the term oon}ures up often stated negative feelings Uowaad ex(reme conserv ative
proponents of originalism in constitutional interpretation, such as Robert Bork. This rhetorical antipathy is more useful
to Eskridge's cause than the descriptive accuracy of the word "original.'
Eskridge calls this search for legislative intent that originalism requires of us, "statutory archaeology.' It is curious
that this too has a pejorative ring. It should not as there is nothing negative or unseemly about archaeology as a
discipline and source of knowledge. Perhaps the name is rhetorically effective because it mises a specter of insecurity or
speculation in results. But this too should be a reason to embrace it. The perfect determinacy that Eskridge demands of
originalist theories is beyond any interpretive enterprise. To do the best we can despite merely finite data sources and
with the critical thoroughness of an archaeologist, is surely a worthy enough aspiratioa 1*13371
B.
The Case Agamst Legislative Intent
In order to show that the intent of the enacting legislature can govern the interpretation of a statute, proponents of
originalism need to sltow that "concrete cases can be analytically connected with decisions that have been made by a
majority-based coalition in the legislatute... " n42'Slzeir problem, Eskridge argues, is that
none of the theories can deliver consistently on this promise . .. None of the originalist schools (intentionalism,
purposivism, textualism) is able to generate a theory of what the process or the coalition "would want" over time, after
ciroumstaaces have changed ... None of the methodologies yields determinate results. Consequently, none fulty
constrains statutory interpreters or limits them to the preferences of the enacting coalition. n43
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Here we have, in outline, the target, its problems, and the criterion originalism niust but cannot meet.
Why can legislative intent not be "analytically connected with decisions?' First, what is legislative intent?
Eskridge claims, "the meaning colloquially suggested by the invocation of legislative intent is the actual intentions of
the legislative coalition that enacted the statute." n44 Intent is thus an aggregation of the intents of the individual
legislators who vote, or more specifically, of those who voted in the majority (the "enacting coalition"), as to the
meaning of the statute in question. But the specific meaning in mind of a majority of our elected representatives is
rarely revealed in the legislative record. n45 This is because: (1) "legislators usually do not have a specific intention on
more Ihan a few issues (if that) in any bill on which they vote"; (2) "even when legislators state for the record what they



think a bill means for a specific issue, their statements may not be reliable because of strategic behavior," e.g., allaying
the doubts of others; (3) "problems with identifying the actual intent of individual legislators become overwhelming
when these hard-to-figure individual intentions must be aggregated for each legislative chamber and then matched up
with the intent of the president"; n446 and (4) 1x13381 "even if it could be discovered, the intent of the House is not the
intent of Congress[] " n47 nor, presumably, of the President.
That seems clear enough. So what have intentionahsts been taIldng about? "What intentionalists usually mean by
the term is conventional rather than actual legisiative intent ... Statements by au8toritative speakers (bill sponsors and
the reporting committee) can be an adequate surrogate for actual legislative intent .. .." n48 "Theories of conventional
intent generally fall back on the simple idea that what the sponsor or committee says about the bill is binding on the
legisl^ure." „45 But such statements ase not reliabie indicia of the aggcegate of lcgislatois' intentions. Statements by
floor managers and committee chairs are fallible because they may be rnade for purposes other than giving authoritative
interpretive information. And one can never be sure as to the real purpose of the statement. So, says Eskridge, we need a
theory for evaluating the talk in the legislative history, and so far none has been forlhconilng. „5o
There is another possibility though: "imaginative recons[mction." Imaginative reconstmction is exactly Plowden's
method, but Eskridge interprets it as the attitude of the pivotal player or pivotal players: "those participants in the
enactment process whose support was critical in helping a bill pass through the various "veto gates' which can kill
legislation." n51 There is, of course, the problein of determining who is a pivotal player given the strategic behavior of
legislators to increase their power by appearing to be pivotal. But Eskridge's principal objection is more theoretical and
more directly applicable to the sort of imaginative reconstruction Plowden advocates.
Imaginative reconstruction calls for posing counterfactual questions to a long-departed pivotal legislator ... The
counterfactual nature of the questions tends to render the inquiry indeterminate. Every statute carries with it certain
assumptions about the nature of law and society. Often those assumptions turn out to be wrong, or simplistic, or
obsolescent in light of social change - change that sometimes occurs in response to the statute itself. As the assumptions
prove incorrect, the statute inevitably deviates from its original coursethrough an often imperceptible [x1339] process
of implementation and interpretation. Once such changes have occurred, how should an intentionalist even pose the
question? n52
In this vein, the late Professor Warren Lehman called legislative intent a metaphor and a phantom:
Put another way, behind the act of the legislature, there is no person or group of persons with whom Plowden could
imagine a conversatioa such as he recommended, She purpose of which was to determine intent. Plowden would have to
have the whole legislature there. And it would not in chorus echo either "God forbid," or "Yes, for in this respect they
are to be looked upon as executors." The answer would be a babble; the issue would ahnost certainly have to be put to a
vote. And the vote would ahnost certainly not be unanimous. It niight well be fhat no solution wonld alfract a clear
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majority. Indeed, that may be the reason for the silence and ambiguity in the first place. n53
This looks rather convincing, doesn't it? Here is a good sunnnary passage about legislative intent.
The rhetorical force of intentionalism rests on its ability to link a current interpretation to pas[ legislative majorities. But
in hard cases an intentionalist cannot prove that her itderpretation is the one actually intended by most legislators, either
through rigorous vote counting, or through conventional sources, or even through reconstruction of the enacting
coalition n54
What about legislative purpose?
In Professors Hart and Sacks' highly influential teaching materials, The Legal Process, the basic method of
statutory interpretation is stated thus:
in interpreting a statute a court should:
1. Decide what purpose ought to be attributed to the statute and to any subordinate provision of it which may be
involved; and then 1*13401
2. Interpret the words of the statute immediately in question so as to carry out the purpose as best as it can, making
svre, huwever, Uiat it does not give the words either -
(a) a meaning they will not bear, or
(b) a meaning which would violate any established policy of clear statement. n55
Is purpose then something different from intent? Professor Eskridge thinks so: "legislative purpose is a more elastic
concept than legislative intent ...."; n56 "an inquiry into legislative purpose is set at a higher level of generality than an
inquiry into specific intentions ...." n57 Going along with this stipulation, is purpose subject to considerations different
from those about legislative intent?
Eskridge's first line of attack on legislative purpose as a determinate (as the deternninate) of the meaning of a
statute is to follow the strategy he used against intent: disaggregate the purposes of individual senators and
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congressmen, and point out that even as individuals they "have a complex bundle of goals, most notably achieving
reelection and prestige inside the Beltway, as well as contributing to good public policy." n58 Even worse, because they
make bargains and back-room deals, "legislators may have incentives to obscure the real purposes of the statute.
Legislators do not say, 'This is a back-room deal, distributing rents to a group.' Instead they say, "This statute helps
America."' n59 And, because actual legislation results from bargaining, amending, compromise: "the statutes that result
from this process of sequential deals and irade-offs tend to be filled with complex compromises which cannot easily be
distilled into one oveniding purpose. " n6o This generally pawallels lds arguments about intent, but adds a strong flavor
of public choice theory. n61 [*1341]
As he did with intent, Professor Eskridge argues that there is a multiplicity of legislative purposes. Elsewhere, he
uses tha apt example of criminal law. Considei, for example, a typicat penal statute. Commonly we say it serves at least
three purpo,ses, i.e., deterrence, rehabilitation and retribution. How can a legislature, a diverse group of people with
differing interests, aims, and values, have a purpose7 "Even if legislators had purposes, the legislature probably does
not, and the process of statutory enactment undermines any coherent purpose the proposed statute might at one point
have had." n62
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Although he says his arguments about "purpose" and "intent" are similar, n63 Eskridge does make a set of
arguments that could be different They are based on the "higher level of generality" that is said to distinguish purpose
from intent. "An attributed pohcy purpose is too general and malleable to yield interpretive closure in specific cases, for
its application depends on context and the interpreter's perspective." n64 He sets it up neatly in the form of three
paradoxes, framed in terms of the opinions in United Steelworkers of America v. Weber, n65 the pioneer case on
voluntary affirmative action. [•1342]
The first paradox is that two apparently opposing purposes appear to support their opposite views. n66 For
example, Justice Brennan writing for the majority said "the purpose of Title VII was to get jobs for African Atnericans."
Justice Rehnquist in dissent said "the purpose of Title VII was to provide equality of opportunity." By manipulating
time fiaines, Eskridge demonstrates that one could use the latter to support the majority result and the fonner to support
Rehnquist's dissent. n67
The second paradox is that the two purposes are arguably the same. According to the empirical circumslances and
the nature of proof, equality of opportwiity can only be shown to exist if Afiican-Ameiicans obtain jobs in pioporeional
numbers. "The purpose of a statute changes over time as the targeted problem changes, often negating the assumpfions
critical to the original formulations of that purpose. Statutory purpose also changes as new interpreters approach the
issue, often reacling to problems they perceive in prior interpretations." n63
The third paradox is that a judge can change her deternrination of purpose according to the context Neither
Brennan nor Rehnquist believed the stated purpose to be the only one, thus: "purpose is dynamic even in the hands of
the same interpreter because the interpreter's understanding of the statutory purpose depends in part on die context in
which he or she (*1343] is applying the statute." n69 Eskridge proves this point using Brennan's opinion for the Court
eight years later in Johnson v. Transportation Agency, n7o which extended the Weber rational and purpose to women, a
scope dearly not contetnplated in ihe legislative history.
In summary, "like intentionalism, purposivism cannot connect its results with original legislative expectations
because it has no robust positive theory of enacting coalitions." n7t
C.
Texiaalisin
Eskridge also categorizes the "new textualism," associated primarily with Justice Antonin Scalia, as an originalist
methodology. n72 "For these "new textualists,"' Eskridge writes, "the beginning, and usually the end, of statutory
interpretation should be the apparent meaning of the statutory language." n73 However, for reasons similar to those
brought to bear against legislative intent and purpose, this does not suffice: "like intentionalism and purposivistn,
textualism cannot rigorously be tied to majority preferences, does not yield determinate answers or meaningfully
constrain ihe interpreter in hard cases, and is not an acairat.c description of what agencies and courts aCmally do when
they interpret statutes." n74 Further, "even text-based interpretation is hard to link up with majority preferences because
there may be several equally plausible majority-based preferences in the legislature." n75 Again Eskridge relies on
contextuai variation in textual meaning. But to this he adds the standard arguments from postmodernism that rrteanings
can look different to different readers and at different times. n76 "The new textualist position is that statutory text is
[*1344] the most determinate basis for statutory interpretation. That proposition, important to their theory, is
questionable." n77 Further, "the interpreter's own context, inchrding her situatedness in a certain generation and a
certain status in our society, inHuences the way she reads simple texts .. . A simple plain meaning approach to statutory
interpretation seems unlikely to yield the determinacy needed for a foundational theory of statutory interpretation." n78



So ultintately, "for practical as well as theoretical reasons, textualism fails as a foundational, constraining methodology
for interpreting statutes. As do intentionalism and purposivism." n79
D.
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Conch sion re Intent and Purpose and Text
The argtmrents about legisiative intent, legislative purpose and textualisin are pretty similar. They have had an impact
on academic thinking (if not, mercifully, on judges). Modem apologists tend to acknowledge the validity of the attacks
and refer to legislative intent (or purpose) as a fiction, although a necessary fiction.
No, the intent of the legislature is a phantom because the will of 0& legislatare is a metaphor. What a legislatWre does
when it acts is something like what a man does. And so the collectivity behind its act is something llke a single man's
mind. But it has a will or an intention only insofar as a certain arbitrary percentage of its members can assent to certain
ierms. The problem of the non-existent will is demonstrated most clearly by the case in which the subject matter to
which the law is to be appfied could not have been known to its dntftsmen: e.g., the application of a nineteenth-century
statute to the airplane. The nnreahty of the intention that is supposed to be the real law is laid bare by the suggestion that
ihe relevant question is what the nineteenth century legislature would have done had it only known about the airplane,
nso
The fiction is needed, for example, to "renund all who deal with a statute that they are operating in a field of law in
which they are not frce to [*1345] define public policy simply according to their own judgment." nst In other words,
we fabricate the notion of legislative intent so that judges and others implementing statutes should feel constrained in
some way.
Perhaps the best sununary of what Eskridge claims to have established in Chapter 1 is at the beginning of Chapter
2: "Chap[er I argued ibat originalist theories cannot limit statutory interpretation to a single factor or exclude
postenactment considerations, do not yield objective and deternvnate answers in the hard cases, and cannot
convincingly tie results in statutory cases to the expectations of original legislative majorities." n82 I don't d»nk we
have to concede.
E.
Wltat's Wrong Witlt Thesc .Argnments?
Eskridge's atgaments, akhougY appeal'sng, iest on fundamental misconceptions of tixee generral types. Fisst,hc
evaluates originalist theories according to a criterion inappropriate to a socio-cultural phenomenon such as law. Second,
he fundamentally misconceives the concept of legislative intent (and its more or less general variants) as it is and lias
been used in originalist interpretalion. Th'ud, he fails to draw important distinctions in modes of ineaning of legislative
enactments. I shall explain, seriatim.
1. Criterion of Evaluation
When "legislative intent' and "legislative purpose,' the originalist concepts of statutory archaeology, are tried in the
preceding arguments, they are found wanting according to some criterion of goodness, quality or explanatory
excellence. We need to extract those criteria and exan»ne their propriety to the subject. One would not judge the
drafting of a statute by the criteria appropriate to a rock-and-roll song any more than one would judge Brie inferior
Stilton, or a Siamese cat an incompetent shepherd. Yet a commonplace argumentative strategy is to set an impossibly
high criterion of success and then point out the subject's failure to meet it. Just such a fallacy pervades Eskridge's
argument.
In his introduction to Part I, Eslaidge claims that he "develops the ihesis as a positive, that is descriptive, theory of
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how courts and agencies interpret statutes." ns3 Again, at the beginning of Chapter I he writes: "as a positive matter, all
originalist theories fail, and they fail in similar ways. To begin with, none of them accurately describes what American
agencies [*13461 and courts do when they interpret statutes." ns4 This cannot be believed. If it were, his case would be
much too easy, indeed trivial. As Hart and Sacks wrote:
Do not expect anybody's theory of statutory interpretation, whether it is your own or somebody else's, to be an accurate
statement of what courts actually do with statutes. The hard truth of the matter is that American courts have no
intelligible, generally accepted, and consistently applied theory of statutory interpretation. nss
Eskridge's fallacy is ignoratio elenchi: n86 no proponent of originalism in any of its forms could claim perfect generality
and one hundred percent descriptive accuracy. Eskadge seems to think that descriptive accuracy for legal
decision-making is just like descriptive accuracy for empirical phenomena like chenilcal intemetions. This is a nristake.
Throughout the argurnent, Eskridge uses the Supreme Court opinions in United Steelworkers of America v. Weber.
n87 At issue was Title VII's application to a voluntary affirmative action program of 903(a)(1) of the Civil Rights Act of
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1964, n88 a statute with an unusually replete legislative history. His analysis of Brennan's majority and Rehnquist's
dissenting opinions is superb; n89 the chapter is worth reading for that alone. Needless to say, there is evidence of a
variety of attitudes, intentions and purposes among individual legislators, judicious selections from which fuel the
1'13471 opposing opinions. But a single example, even one as seminal as Weber, n9o does nothing for this debate. It
makes a splendid Hlustmtion of a failure of originalist theories to determine an outcome; this was a hard case, requiring
real judgment backed with reasoning. But Eskridge seems to think that the example does more than merely illustrate:
He thinks it demonstrates the failure of originalist interpretation in general. This too is a mistake.
Theories of statutory interpretation are not like dieories of physics or chemistry. In physical sciences universality is
required: if gravity works here it works everywhere and in the same way; if copper expands upon heating today, it
expanded upon heating yesterday and wilt again tomonnow. Fox laws governing tha behaviar of inanimate matesiat,
complete generality is required and a counter-example is disastrous. n9t But legal decision-making is not that sort of
subject. It is difficult, perhaps impossible, to claim of any proposition descriptive of law the universal accuracy and
testability we require of propositions of the empirical sciences. n92 Law is a social phenomenon, subject to all tha
willfal vagaries of human behavior. Even the laws generated by legal decisions, as compared with theories about how
they are made (like theories of statutory interpretation), allow counter examples without being invalidated. One reason
at least is that legal data, cases and judicial opinions are always contestable. If a particular decision is not congenial to
one's theory, you can say it was wrongly decided. w3 Eskridge is clearly aware of this, as he freely contests judicial
decisions. n94 [x13481
As with all social phenomena, empirical evidence of interpretive theories needs to be based on relative frequencies,
not particular cases. n95 To make an empirical (in Eskridge's terms "positive" or "descriptive") claim that originalism is
not the basis of judicial decisions, one would bave to show that it never is - an impossible task - or that it rarely is or
that it is relatively infrequent. One case, even a landmark case such as Weber, does not do that. Eskridge frequently says
that what he is doing is descriptive, but the claim is not supported by what he actually does in ilns Chapter.
Eskridge's argument is normative, n96 and we should not be inisled by his protests to the contrary. What is at issue
is the effectiveness, the workability, even the wisdom and desirability of originalist theories of interpretation. Can, or
should, legeslative iutent or puMase guide and conskain judicial decisionmalcing under statutes?
For a"Yes" answer to this question, Eskridge would require an originalist theory to give a detenninate answer
even in hard cases. "Like intentionalism, purposivism does not yield detenninate answers in the hard cases." n97 In tile
jargon, introduced by Ronald Bworkin, a hard casQ is one {*1349} the oUtcome of wtach is not detenuiued by the set of
antecedent legal resources; it thus requires judgment n98 Taken literally, then, the standard of excellence Eskridge
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demands is a necessary impossib0ity. So, on the principle of charity, we should look for a somewhat reduced standard.
He does suggest that by "hard cases" he means only those that "arise when the issue is either unanticipated or
conflictual." n99In such cases an originalist cannot prove that hers is the meaning actually intended by most legislators,
either tluough rigorous vote counting, or conventional sources or even reconstraction of the enacting coalition. The
Weber case demonstrates that the concept of legislative purpose (or intcnt) does not give a determinative result to the
question. This is because "an attributed policy purpose is too general and malleable to yield interpretive closure in
specific cases, for its application depends on context and the interpreter's perspective." otoo
The point Eskridge misses here is that the distinguishing characteristic of hard cases is that they are hard. Of
course there is no archaeological method of resolving them in talismanic fashion. If there were they would not be hard.
Even on this reduced criterion (not indetenninate on prior law, but unanticipated or conflietual), the standard he requires
is impossible to meet. Were it satisfied by the words of the statute and all other archaeological resources, that is, were
the problem anticipated, the parties would not be litigating. Were there no legitimate conflict, the parties would not be
litigating, and especially not before the Supreme Court
Eskridge ignores the empirical fact that most potential disputes in society are not litigated because the behavioral
standards, including those established by statute, are quite ciear to the governed, and just as the legislatures intended.
His argmnent that in contlictuai scanaeios unanticipated by the enacting legislahne the "application [of the statnt.e}
depends on context and the interpreter's perspective[,]" ntot adds nothing. Of course different judges can reach different
conclusions in such cases. Otherwise we would have no conflicts for judicial resolution, and no dissents in such
resolutions. [•13501
Eskridge's criterion of adequacy, viz., universal determinacy and mathematical certainty, cannot be met by
foundationalist, originalist or any other titeory of statutory interpretation of any content ntoz And he offers no other
method or standard of evaluation. But that dces not rnean it can not be done or that we should be excused from the task.
After all, when we discuss statutory interpretation decisions we do not do so in vacuo. And one limitation should be
clear. the choice of method should not be simply outcome driven sucli that the method utilized achieves the result the



judge or critic personally prefers.
At the very end of the chapter, Eskridge introduces a new criterion, explaining or predicting statutory
interpretations. "The analysis also suggests that originalis[ theories are not capable of explaining or predicting statutory
interpretations, even when interpre[ers are rhetorically invoking one or more originalist iheories to jusiify their
interpretations." n103 But explaining is exactly wllat originalist argument does in particular cases. Eskridge seems here
to confuse the legal explanation or justification given in the opinion and the judge's personal motivation, a confusion
characteristic of legal realism. Since law and legal decisions are intrinsically public communications, this conflation of
motive and reason is illegitimate. Prediction is the laboratory science test. As pointed out above, if it were applied to
law, disagreement could only be based on mistake and dissenting opinions would hardly be possible.
Wlten it comes to judicial deeisiamnaking, at the forefront of conskaiats under wu constitution is legislative
supremacy. n104If this is to mean anything, statutes, the product of the legislative process, must constrain judicial
decisions so that "any conflict between the legislative will and the judicial will must be resolved in favor of the former."
nios No theory can provide universal delenninacy no matter what the archaeological resources. But any reasonable
theory should require deference to the legislature. And deference of the judiciary requires compliance with the intent,
purpose, will or meaning of the legislature. As Judge Wald puts it, the judge must strive "to advance rather than impede
or frustrate the will of Congress." nlue No one should pretend that [*13511 this is always easy. New York's chief judge,
Judge Judith Kaye explained:
Ascertaining the legislative intesrt is often no less difficult than drawing common-law or constitutional distinctions,
requiring "a choice between uncertainties," surely an "ungainly judicial function." ... Indeed, "there is no sharp break of
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method in passing from "common law,' old style, to the combinations of decisional and statutory law now familiar.
Statutes, after all, need to be interpreted, filled in, related to the rest of the corpus." n107
Such an attitude acknowledges our democratic structure, legislative supremacy, and the search for guidance by
ley,islative intent in difficult cases.
2. What is "legislative intent?"
Attacks on the notion of the intention of the legislature presume that this intention is a perfect analogue of the intention
of an individual human in giving a direction or command. Unless something can be found in the legislative process
which is equal to the mental process or state of the individual, then wi41 be no such thing as 1c.g4sSati4e intint. But why
should we expect the intent of a legislature to be such a perfect analogue of an individual human's intent in the utterance
of an order or direction? Perllaps the temptation comes from our belief that the paradigm of legislation is something like
the ten commandments, or the commands of a sovereign nios Or, perhaps, it is a tendency to think of one's own intent
as the pamdigln and of anything ascribed on less perfect criteria as mytbic. However, that is simply to put a high
redefinition on "intent." Whatever the cause, insisting that legislative intent be the sanre as the intent of an individual,
ensures that intent will not be found in the assembly or the assembly's behavior.
Eskridge's conception of intention is limited to the individual human's mental state and so his compendium of
arguments is cotnpletely confined to the conception of legislative intent as "the actual intentions of the [*1352]
legislative coalition that enacted the statute." nto9I.egislative intent (and legislative purpose is exactly parallel in this
respect) is seen only as an aggregate of individual intents; if meaning, intent or purpose is something in the mind of the
speaker, then the meaning, intent, or purpose of the speech of an aggregation of speakers or a legislative body, can only
be an aggregation of those individual tneanings, intents or purposes. This identification of legislative intent with
individual inient is a mistake. But it is a special lflnd of mistake, viz, a category mistake. ntlo
The concept of "category mistake" was introduced by Oxford pbilosopher Gilbert Ryle with a famous set of
examples.
A foreigner visiting Oxford or Cambridge for the fust time is shown a nunrber of collegas, libraries, playing fields,
museums, scientific departments and administrative offices. He then asks 'But where is the University? I have seen
where the meinbers of the Colleges live, where the Registrar works, where the scienfists experiment and the rest. But I
have not yet seen ihe [inivexsity in which reside and work the mem6ers of your ilniversity' ... Ilis mistatce lay in his
innocent assutnption that it was correct to speak of Christ Church, the Bodleian Library, the Ashmolean Museum and
Ilte University, to speak, that is, as if "the University' stood for an extra member of the class of which these other units
are members. He was mistakenly allocating the University to the same category as that to which the other institutions
belong. nu1
After two further illustrations, Ryle continues:
These illustrations of category-mistakes have a common feature which must be noticed. The mistakes were made by
people who do not know how to wield the concepts University, division and team-spirit. Their puzzles arose from
inability to use certain items in the English vocabulary. [*1353]



The theoretically interesting category-mistakes are those made by people who are perfectly competent to apply
concepts, at least in the situations with which they are familiar, but are still liable in their abstract thinking to allocate
those concepts to logical types to which they do not belong, ni 12
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Ryle's purpose was to demonstrate how, in the philosophy of mind, Cartesian dualism was a category niistake and that
recognizing this dissolved most of its problems. Once we recognize the catcgorical difference batween legislativc and
individual intent, many of the problems associated with originalist iheories of statutory interpretation will also dissolve.
Ryle suggests that one way to test for a category mistake is to examine incongruity in conjoined lists. For example,
"Slie left in e flacry of tears and a taxi." n113 Simiiatly, it is easy to find anomalous parallels with "inteat' predicated of
a person and of a legislature. "Jobn said [PHI] , but intended the opposite." "Congress enacted [PSI] , but intended the
opposite." "Jane's words belie her intent." "The legislation belies congress' intent." It is grammatically anomalous to
lump legislative intent together with acting, pretending, lying or dissembling. Doing so is to make a nilstake. ni m
individual humans can act, lle, defraud, dissemble and disguise their true intentions in any number of more or less
venal ways. However, a legislature cannot - a legislature cannot even make a Freudian slip. When we ascribe an intent
to another person, we can go wrong in a number of ways having to do with the imperfect correlation between public
manifestations and interior states. Were this not so, play acting would be impossible: "An "inner process' stands in need
of outward criteria." nt 15 With humans we know from our own case, and allow for in others, the possibility of an intent
different from that manifested. However, with legislatures we do not and cannot. Thus finding the intent of the
legislatme is rather easier and more certain than finding the intent of an individual. A legislature is an intrinsically
public body and wears its inner thoughts on its sleeve, so to speak. To conflate "legislative intent" with "individual
human intent" is to make a category mistake. Esktidge's ["1354] arguments about legislators' having no intent, nt15 or
dissembling nt 17 Iose credibility when this category mistake is uncovered.
It is one thing to show the error of identifying legjslative intent with individual intent, or to tliink of legislative
intent as an aggregate of the intents of the individual legislators. It is quite another thing to give an account of
legosiativc inteut itselC Many philosophers have addressed this, giving an account of the intention of a collective body
as fundanmental, at least as fimdamental and perhaps more so than individual intent. ni 18 Renowned philosopher John
Searle puts it thus:
IvSany species of animals, oac own espceialiy, have a capacity for collective intentiona{ity. By tUis I mean not only that
they engage in cooperative behavior, but that they share intentional states such as beliefs, desires, and intentions ...
Obvious examples are where I am doing something only as part of our doing something. So if I am an offensive lineman
playing in a football game, I nilght be blocking the defensive end, but I am blocking oril y as pari of our e.vecuting a pass
play. n119
Searle argues against the view that singular intentionality is fundamental and collective intentionality must therefore be
derived.
In my view ... these efforts to reduce collective intentionality to individual intentionality fail. Collective intentionality is
a biologically primitive phenomenon that cannot be reduced to or eliminated in favor of something else ... The crucial
element in collective intentionality is a sense of doing (wanting, believing, etc.) something together, and the individual
intentionality that ["1355] each person has is derived froin the collective intentionality that they share. n120
Why do so many think collective intentional acts must be built of individual intentionality? Because we think of
intentionality as a kind of mental state, something strictly within an individual mind:
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I want to claim, on the contrary, that the argument contains a fallacy and that the dilemma is a false one. It is indeed the
case that all my rnenlal life is inside my brain, and all yoar mental life is inside your bmin, and so on for everybody
else. But it does not follow from that that all my mental life must be expressed in the fonn of a singular noun phmse
referring to me. The form that my collective intentionality can take is simply "we intend," "we are doing so-and-so," and
the like. In such cases, I intend only as part of our intending. The imentionality that exists in each individual head bas
the form "we intend." nl 21
Accordingly, the concept of legislative intent, ascribed to a legislature of many members, does not liave to be parasitic
on individual irUem. It is independent, at least as fundamental as individual intent, and perhaps rnore so. One could
think of it as an emergent property. Hydrogen and oxygen are both colorless gasses, and perfectly dry. But put them
together in the right combination and they become water, the paredigm of wet things. Wetness then is an emergent
property of the combination. Intent, likewise, is an emergent property of a legislature. n122
If we look at how we use the words "legislative intent," or their close relatives "legislative purpose," "legislative
will" and the like, we find nothing magical or mysterious. When a judge faces a problem the solution to which is not
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immediately apparent under the governing statute, what should she do? The doctrine of legislative supremacy suggests
that the choice should not be entirely free, that if she can she should follow the will of the legislature rather than her
own. She should seek to find and then defer to legislative intent. ThaPs fairly ordinary, isn't it? We are entitled to
assume that the legislature was not enacting sentences at random, so finding its intent or purpose in selecting the
particular words and sentences in question is a matter of finding what was ineant in a case [*13561 like this, Even
Judge Easterbrook, himself once a skeptic about legislative intent, n123 acknowledges as much.
We must separate two questions: (1) What did Congress think the words of 92 meant? (Asanrne for the moment that a
collective body can "think" or "intend" anything at all.) (2) How did Congress expoct ihings to tum out in a world
governed by the new statute? The former question concems the interpretation of the law; legislative "intent" is relevant
in the sense tbat it shows how the legal commuuity nnderstoai these words at the time. The latter yuestiou rarely assists
the interpretive enterprise, because "intent" is useful only to the extent it helps illuminate the meaning of the enacted
statute. It does not matter what Congress intended in the abstract; the question is what it meant by what it enacted n124
This does not mean that legislatirT intent will always be easily or unequivocally deterrninable. It is no more easily or
unequivocally determinable than the intent of an individual person. But the legislature presents in pubhc all relevant
information on which to base arguments and judgments of intent. Individuals don't.
Of course, legislation is often tbe end result of compromises, negotiations and even under-the-table bargains. nt25
But that does not alter the fact that the legislative intent is discoverable, if at all, entirely from a public record. The
private deal struck in the men's room has no place in the public record and no place in the determination of legislative
intent ni25 [*13511 Justice O'Connor probably means something similar in drawing a distinction between a
legislator's motive and the purpose of the legislation:
Even if some legislators were motivated by a conviction that religious speech in par[icular was valuable and worthy of
protection, that alone would not invalidate the Act, because what is relevant is the legislative purpose of the statute, not
the possibly religious motives of the legislators who enacted We law. nt2,7
Legislative intent is derived from sources beyond the words of the statute but the sources are confined to publicly
available materials. We may debate their meaning but only based on publicly accessible sources. nl 28 A legislature can
have a variety of intents, purposes, niotives and wilis, or none at a1t, ntz9 but all those of permissible retevance are to be
discovered in the public record. Thus, the legislature as such cannot act, pretend, lie, or disguise its "true feelings."
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Legislative intent is more objectively determinable than individual human intent.
Those who would seek something ditlerent, something more like the intention of an individual, are indeed seeking
a phantom. The Iegslartive intent that is to be implemented in statutory interprelation is not 1*13581 phantasmic, it is
not even something that can be disguised, hidden or misrepresented. Quitc the contraty. Legislative intent is something
to be sought in printed records and justified by public argument It is also apparent, as a matter of empirical observation,
that this is the belief of practicing judges.
3. The Nature of Statutory Meaning
When we look for the legislative intent, we look for the role the legislature intended the statute to play in society.
Primarily, as Chief Justice Marshall said: "The intention of the legislature is to be collected from the words they
employ." n13o But if the words are not clear, if the words are ambiguous, if the words seem inconsistent with other
enactments or if the words of the statute lead to absurdity or manifest injustice, what then? In a passage quoted above,
Warren Lehman identified as problematic "the case in which the subject matter to which the law is to be applied could
not have been known to its dmflsmen: e.g., the application of a nineteenth-century statute to the airplane." nt3t The
problem is useful for identifying two different senses of meaning of the words the legislature employs, the intension and
the extension. n132 These provide a distinction that can help us dissolve some of the conceptual difCiculties that have
been built up around interpreting statutes, including "the unreality of [legistative] intention ...." n133
Consider, for example, the word "green." If an English speaker goes into a factual environment (a room, for
instance) in wlrich he has never been before, he will be able to pick out all of the green things there. This is siinply what
it is to be a speaker of EngHsh andto know the meamdng oT"gteen." Sncluded in tYds ability is being able to distingnish
the things that are obviously and indisputably green from those that are borderline; the class of green things in a factual
environment has fuzzy edges.
One could say that the meaning of "green" is the class of green things. But this woald not do because then one
would not know the meaning of "green" unless one had surveyed all green tbings. Nobody has done or could do this
although many people know the meaning of "green." [*13591 Nor is the meaning merely all the grecn things one is
presantl.y observing, for there are many other tbings that can properly be said to be green.
On the other hand, it would not do to say that the meaning is the criterion in the mind of an English speaker to
which she personally ascribes the predicate. The language is more public and more objectively testable than that. One
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can, and must be able to be right or mistaken in what one says. The meaning of predicates relates to and their correct
ascription depends upon facts in the extra-linguistic world. A general theory of meaning has to accomtnodate both of
these facets: the enipirical world and tUe speaker's linguistic knowledge.
Tne intension of the word is wbat one knows. It is the criterion according to wbich the speaker conrrdently can
ascribe "green" to objects in an hitherto unobserved factual set-up. o134 Note the spelling: "intension" with an "s". The
class of green things (at a particular scene) is the extension of the word "green" (at that scene). These are two aspects (or
modes of meaning n135) of predicate expressions. oise Intensions are the detenninecs of extensions, but we
demonstrate our knowledge of intensions by correct application to extensions. Of course some people are better at
picking out green things than others, and some disputes about borderline cases can be irresoluble. But this does not alter
the fact of a liugtiistic commuaity's slrared knowledge of intensions of words. To the contrary: If speakeis of ihc
language did not bave this shared knowledge in common, not only would communication be impossible but so would
these [*13601 very indetemunacies and disputes about words. When we talk of meanings, then, we usually incan
]ntellslons. n137
When legislatures speak, when they enact statutes, what mode of ineaning do they intend? Intensions or
extensions? Clearly intensions. Legislators may use descriptions of particular fact pattems, historical or hypothetical, as
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diagnostics, as motivations, as sales pitches or as reductio conclusions. But the strings of words they enact convey
meanings by way of commonly shared intensions and apply to indefinitely many fact pattems not specifically
contemplated in the legislative process. n138 This must be the case. Were statutes confined only to those fact patterns
explicitly contemplated by the enacting legislature, they would have no application to any other fact pattems, including
those occurring at different or future times.
Eskridge, in his arguments against tlie existence of legislative intent, fails to recognize the dislinction between
intension and extension as modes of ineaning. Many of his and others' argmnents depend exactly on confusing the two.
For example, Eskridge writes:
The "original intent" and "plain meaning" rhetoric in American statutory interpretation scholarship and decisions treats
statutes as static texts and assumes that the meaning of a statute is fixed from the date of enactment ...
... Otlier industrialized countries conceive of statutory interpretation as dynamic: the meaning of a statute is not fixed
until it is applied to conetete circumstances, and it is neiiher uncommIM nor illegtimate foT the meaning of a psovision
to change over time...
... Over time, the gaps and ambiguities prohferate as society changes, adapts to the statute, and generates new variations
on the problem initially targeted by tlie stalute. The original meaning of the statute or the original intent of the
legislature has less [*1361] relevance for figuring out how the statute should apply to unforscen circumstances. n] 39
Presumably he does not mean that the sequence of words, the "collocation of ink spots" that comprise the statute is not
static until amended. So he must mean that the statute's meaning can develop. If he means extensional ineaning, then
"the meaning of a statute is not fixed until it is applied to concrete circumstances" is trivially true. But in tenns of
intensions, it is simply false. Intensional meaning might change over time, n14o but when it does, the meaning as and
when enacted is usually discoverable. nl 41 Judge Easterbrook makes and reHes on this point:
Unanticipated developments fmstrate many a dratler. So it was with 85; in 1864 Congress could not have anticipated
credit cards and the computers that make them possible, but the Court did not suggest that this lack of precognition
lin7ited the scope of the law. F.conomie changes (the transistor, high speed interstate conununications networks, and so
on) greatly altered the effect of 85 without altering its meaning. nt42
It does not follow that the application of the statute to unforeseen circumstances is necessarily clear or determinate. It
does mean that the judge is constrained by the statute, by its meaning and is not completely free to decide as she might
choose. Judge Leamed Hand wrote: "But we have not to decide what is now proper; we are to reconstruct, as best we
may, what was the purpose of Congress when it used the words in which 8(b) and 8(e) were cast." nt43 The principle of
legislative supremacy requires that intensional meaning, "the original meaning of the [* 13621 statute or the original
intent of the legislatine," provide the relevarA conslramt on judicial decisions under it.
None of this, of course, means that decision-making in hard cases is easy or certain. It means only that it is
constrained and that a judge must look to that constraint. As New York's chiefjudge, Judge Judith Kaye has recently
rvritten: "I do not think one has to be a"metademoccrat,' a"public law theorist,' or even (heaven forfend) a"d}zearnic
statutory interpreter' to acknowledge that the "will of the legislature' is not always easy (or even possible) to discetn
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when it comes to specific facts before a court." nt44
And as Justice Brennan said:
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The struggle for certainty, for confidence in one's interpretive efforts, is real and persistent. Although we may never
achieve certainty, we must continue in the struggle, for it is only as each generation brings to bear its experience and
understanding, its passion and reason, that there is hope for progress in the law. n145
F.
Summary
Thus we see that Eskridge's case against archaeological theories, theories of the existence and priority of legislative
intent, purpose or meaninro, rests on three fallacies. First, he sets the criterion of success for such theories at a level
inappropriate to the subject matter, legal decision maldng. "None of the methodologies yields detenninate results.
Consequently, none fully constrains statutory interpreters or limits them to the preferences of the enacting coalition."
n146Of cout3sa no originalist theory will "firlly constrain" a judge or determine her decision in any bat tlie inost trivial of

cases.
The second fallacy confuses the intent, purpose or meaning of an institutional body like a legislature with that of
an individual hnman. If "intent" is only understood as the inner psychological state of an individaal person, then
legislative intent is seen as some sort of aggregate [*13631 of the personal intents of individual legislators. This is a
category mistake. Legislative intent is a demonstrably different phenomenon which, althougli not always ascertainable
with scientific precision, is still more objectively deterniinable than individual intent.
Third, Eskridge confuses the application of a string of words to a particular situation with the meaning of those
words, i.e., he fails to distinguish extensions from intensions. m47 Meanings, in the sense of intensions, are public and
relatively stable. Were they not, language would be impossible. Detemvnation of whetlier particular complicated factual
situations are within the extension at a given time and place of a particular, complicated set of words is not always clear,
easy or determinate. That is why courts are needed, and, in a society built on the democratic principle of legislative
supremacy, why courts in difficult cases resort to extrinsic aids to detennine the will, intent, pmpose or meaning of the
legislature.
Much of Eslaidge's argument is taken up with examples, usually of Supreme Court cases. nt 48 But law is not a
laboratory science. Examples, or counter examples, carefully chosen for their indeterminate quality, cannot prove
origiuialist theories of statutory inlarpretation inviable. At most they show that in hacd ccdses evhat counts as legislative
intent can be as underdetermined and contentious as the statute itself.
In deference to Eskridge's illustcative method, let us look at a simple hypothetical finely adapted to his purpose by
Lon Fuliex. "Suppose a leg+slatoi enacts that it s1iaIl be a crime for anyone "to oarry canceated on his person any
dangerous weapon.' After the statute is passed someone invents a machine, no larger than a fountain pen, capable of
throwing a "death ray.' Is such a machine hicluded? Obviously, yes." n149 The key issue here will be the meaning of the
noun phrase "dangerous weapon.' Assume that a death ray machine will not be found among the scenarios expressly
contemplated by the enacting legislature. Nor do we have any information about the individual intents of the meinbers
of the enacting coalition or of the log-rolling that went into creating that coalition's dominance. But that legislature
enacted a string of ineaningful words, not a set of particular descriptions of real or hypothetical states of affairs. As
Fuller says, "obviously" this death ray machine is among the iteins picked [*13641 out by "dangerous weapon' in any
plausible factual scenario. n150 This is obvious to any speaker who knows the meaning - Ihe intension - of the words.
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nisi Legislative intent, the intent behind the euactment of words with meanings in the sense of intensions is neither
phantom nor metaphor: it too is obvious. Legislatures do not enact prohibitions spuriously, for no purpose. To doubt the
existence or determinability of the legislature's intent or purpose in this case would be strange indeed, despite our lack
of access to the inner attitudes of the legislators.
Remember "the primary mle for the interpretation of a statute" derived from the democratic principle of legislative
supremacy is, "to ascertain, if possible, and enforce, ihe intention [of] the Iegistative body that enacted the law ...." nl 52
Has tlte intention of the legislahae that enacted the prohibition on carrying dangerous weapons changed because of the
invention of the death my? Surely not. The intension of the words "dangerous weapon' has not changed either. It is
simply being applied to a different factual set-up than was possible at the lime of enactment. ni 53
Looking to intensions as the meaning of the statute and to the intent of the legislature as publicly manifested is
hardly novel, even if the jargon [* 13651 is. It is merely a way of articulating widely held intuitions, the same intuitions
that underlie Plowden's methad and tha rules of Heydon's Case. Those who, ]ike Eskridge, argue that a statute means
only the extensions recognized by the individual members of the enacting coafition (plus those later added by courts) fly
in the face of everyday interpretive realities.
IIt.
The Dynamics of Statutory Interpretation n154
Chapter 1 of Eskridge's book is negative: it seeks to destroy a key underpinning of rival thcories. Chapter 2, by
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contrast, is positive: it lays out the basic arguments for his idea. It is certainly an idea with legs, an idea as dynamic as
its name. "Here I argue that statutory interpretation is multifaceted and evolutive rather than single faceted and static,
involves policy choices and discretion by the interpreter over time as she applies the statute to specific problems, and is
responsive to the current as well as the historical political culture." n155
One gets the feeling that this is a theory that is to be all things to all persons. Whatever in society can change over
time or place or can have more than one "facet," can be dynamically influential. The clearest summary comes at the
beginning of Chapter 3:
Statutory interpretation is a cultural as well as a legal process. Cultural shifts genemte movement of statutory meaning.
Changes in society, its values, and its competing ideologies shape and reshape statutory meaning as they reveal new
practical pioblems unresolved by the statute, interpretive horizons distant from those of tUe drafters, and novel political
environments attentive to interpretive developments. n156
[* 1366] So, "the meaning of a statute will change as social context changes, as new interpreters grapple with the
statute, and as the political cantext changes ...." a157
Eskridge categorizes influential variables into three groups: those arising out of factual developments, those
dependent on the interpreter, and those that result from the work of legal institutions, like courts. These he terms
"Pragmatic Dynamism," "Hermeneutic Dynamism" and "Institutional Dynamism." Their exposition comprises the
affirmative case for dynamic statutory interpretation.
A.
Pragmatic Dynamism: Applying Statutes Under Changed Circumstances u158
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Pragmatism comes in many shapes and sizes, almos[ as many, one might say, as there are pragmatists. n159 What is
Fslcridge's pmgmatism`t
Pragmatism argues that there is no "foundationalist" (single overriding) approach to legal issues. Instead, the [] problem
should [be] considered from different angles, applying practical experience and factual context before arriving at a
solution ...

Pragmatism emphasizes the concrete over the abstract and is problem-solving in its orientation ... Pragmatic
thought undevstands appiication as a process of practical reason'sng. ntEo
On this account, I must say I join the club, don't you?
How does pragmatism create or require dynamism in statutory interpretation? The enactment of a statute, its
purpose and the meanings of ils terms, are embedded in and presuppose the culiural understandings of the time. It is
fashionable to point out how even the "hard sciences" are infected with social relativity, n161 But the point has long
been stock in (*1367] trade in social philosophy. The economist Joseph Schumpeter pointed out that our social
presuppositions are ideologically driven.
Analytic work begins with material provided by our vision of things, and this vision is ideological almost by definition.
It embodies the [defnition] of things as we see them, and wherever there is any possible motive for wishing to see them
in a given rather than another light, the way in which we see things can hardly be distinguished from the way in which
we wish to see them. a162
Our social understandings and conceptions ofjustice, like our wishes, ideologies and technology, vary with time and
place. The point was made some four hundred years ago by that foundational legal genius, Francis Bacon.
And as veins of water acquire diverse flavors and qualities according to the nature of the soil through which they flow
and percolate, just so in these legal systems natural equity is tinged and stained by the accidentat forms of
circumstances, according to the site of territories, the disposition of peoples, and the nature of commonwealths. n163
How a statute will apply to a given set of facts in a changed social, political, economic, technological and moral
environment wilt not be detennined at its enactment, but will depend on judicial adaptation. An adaptive decision under
an old statute in new circumstances may appear to give new meanings to the old words.l'hus it witl appear dynamic.
Bacon biot,maphes Das+iei Coquillette s+nmmari^ea Bacori s method of statatory interpretation 5hus: "its essence was to
determine and articulate the rationale of the statute's enactment, and then to apply the statute, not according to its strict
terms, but as appropriate to achieve the statute's goals given the changes in time and circumstance since its enactment."
n164 1*13681 This is pragmatic dynarnism In F_skridge's account, since the "rationale of the statute's enactment," the
legislative intent, is either non-existent or indetenninable, it too becomes contextually variable - dynamic.
From a probleln solving position then, a statute may present itself as uncertain in meaning, indetenninate of the
legal status of the facts at hand. Eskridge explains with an example. Section 212(a)(4) of the Immigration and
Nationality Act of 1952, provided that "aliens affiicted with psychopathic personality, epilepsy, or a mental defect shall
be excluded from the United States." n165 Legislative history shows that this was so drafied as to be, in the Public

1'^



Page 18
41 N.Y.L. Sch. L. Rev- 1329, *1366
Health Service's (PHS's) understanding, "sufficiently broad to provide for the exclusion of homosexuals and sex
perverts." *166 In U1e early 1950s, homosexuality was thought "in the medical and psychiairic profession ... [to be] a
mental "disease,' a type of "psychopathic personality. "' n16V"By the 1960s, as empirical studies found no correlation
between pathology and homosexuality, H the Ninth Circuit in Fleuti [v. Rosenberg n168 ] explicitly relied on newer
medical studies in its effort to curtail application of the psychopathic persortality excluusion." nt69 The Supreine Court
however, in 1965, sided with the PHS and original intent, upholding the exclusion of a homosexual under tlte statute.
"17o At the same time, Congress sought to override Fieuti by amending 212(a)(4) "to exclude aliens "afllicted with
psychopathic pessonality, oz sexual deviation, or mental defect."' nt7i But medical enligh4emnent could not be
forestalled; Eskridge attributes thc change to the 1969 Stonewall riots: [*1369]
Within four years of Stonewall the American Psychiatric Association removed "homosexuality" from its list of
mental disorders, after intense debate over the evidence. Otlma' medical associations followed suit immediately, and the
prior medical consensus collapsed. Responding to the new views witlun the medical establishment, the PHS announced
in 1979 that it would no longer carry out examinations or issue certificates to exclude gay men, bisexuals, and lesbians
pursuant to section 212(a)(4) because there was no reliable basis for considering homosexual orientation a medical
disorder. n172
The story continues to date and is very well told.
What is the point of this story? It is, says Eskridge, exemplary of dynamic statutory interpretation. "The PHS's
about-face represented a dynamic interpretation of section 212(a)(4) based on changed societal and cultural
circumstances." n173 Of course "dynamic statutory interpretation" is Eskridge's expression and he has control over its
meaning. But if this is all he means, it doesnY amount to very much, and certainly is m much different from the views
of a "static originalist." He explains that "assumptions" made at the enactment of the statute in 1952 had proven invalid,
and "when those assumptions become obsolescent, the statute's application changes." *n4 The general original purpose
of the section was "to prevent entry into the United States of people with severe medical problems." n175 The relevant
assumption, then, was that homosexuality was such a severe ntedical problem. nt75 Ultiniately, "wlult drove the
statute's evolution (and ultimately drove the statute into an early retirement) was a sea change in American attitudes
about sexual orientation, from hysterical intolerance to partial toleration." n177 Nicely expressed, perceptive, and
accurate, but it dacsn't suppart his thesis.
The meaning of the original statute was clear. In this case original intent, purpose and all that are acknowledged
and useful. In 1952 the meaning of "psychopathic personality" and "severe medical problems" included
"homosexuality" as a sub-pan. Thus, the e_xtension of the statute's terms at any given scenario would, according to the
understanding [*13701 of homosexuality prevalent at the time, include all present homosexuals. The meaning of
"psychopathic personality" and "severe medical problems" did not change and the criteria of "psychopathic personality"
lnight be exactly the same now as they were then. But our official understanding of homosexuality has changed
dmmatically, and now those criteria would not fit it as such. The original intensions, hke the original intent and the
original purpose, of the key expressions in 212(a)(4) have not changed, but their application today does not require the
exclusion of homosexuals. However, had the section included homosexuals expressly, n78 no matter how enlightened
and accepting society became, until repeal of that language, the Immigration and Naturalization Service and the PHS
would be stuck, wouldn't they? That meaning and original intent would be too plain to escape.
What Eskridge has failed to recognize is the difference in modes of meaning, and what it is, perforce, that a
legislature enacts and intends. A legislature cannot nonnally enact extensions; they would be simply too particular. This
he acknowledges: "because they are aimed at big problems and must last a long time, statutory enactments are often
general, abstract, and theoretical." n179 But it is a distinction he constantly ignores. For example: "statutory meaning is
not fixed until it is applied to concrete problems... Every time a statute is apptied to a problem, statutory meaning is
created." ntso This is not trivial. A large measare of stability of meanings, intensions, is essential if language is to
function. Every argmnent that Eskridge makes about meanings of statutory expressions can be made about common
language expressions, equally fallaclonsly.
Page 19
41 N.Y.L. Seh. L. Rev. 1329, *1368
B.
Hermeneutic Dynamism: The Critical Role of the Interpreter's Perspective nt81
This sub-section is eneily the weakest in the first chapters, and there is ample indication that the author is aware of it. In
some ways this doesn't matter: it's weakness is only in it's faihue to substantiate a position nobody would seriously
contest. But in some ways it does matter. 1*13711 The role of the sub-section's thesis as support for the general theory
of dynamic statutory interpretation is exemplary of a form of fallacious but dangerously seductive argument.



"Hermeneutical dynamism" and its role are defined by the following: "the independent and changing identity of the
interpreter ensures dynantic interpretation for reasons best explained by pbilosophical hermeneutics. The interpreter's
role involves selection and creativity, which is influenced, often unconsciously, by the interpreter's own frame of
reference - assumptions and beliefs about society, values, and the statute itself." ni 82 The citations, here omitted, are to
postmoderns, especially to the work of Hans-Georg Gadamer and his epigones. ni 83 In effect the section elaborates on
the stunningly original insigltt of postmodernism that things look different from different points of view. It's true and it's
inescapable. Even tlie judge who strives mightily to follow the express will of tiie legislature "is iniluenced, otten
unconsciously" by his socialization, point of view, "6eld of vision," n184 pre-understandings, in short by his "horizon."
ntss One may look on all this with understandable skepticism, but it cannot be ignored. Eskridge makes the arguments
as cleauly andhonestly as aayone. ntss
Eskridge introduces the argument with a list of various interpretations of Jane Eyre over the last hundred and fifty
years n187 and his own interpretations when young and at present, thus showing that "the meaning of Jane Eyre will not
only change from generati on to geaeration and from interpreter to interpreter but will cJumge for the same reader over
[*1372] time." ntssBut in what sense of "meaning?" Surely Eskridge doesn't mean that "There was no possibility of
taking a walk that day[,]" niss says different things to different readers. Of course what determines the possibilities of
walking has varied over time with the development of thermal underwear and the like and the mere likelihood of
contemplating a walk varies with social class. But does it follow that the meaning of the sentence varies accordingly?
Were it a legal problem, interpre[ation would more fikety fall on a sentence such as this than on set of words as long and
rambling as a this novel. And very often, as Eskridge's own examples show, the crux is the meaning ofjust a few words.
He tells the story well, but it doesn't do much for his argument.
Eskridge is aware of the difficulty, but works on it from a ditYerent angle:
Literary interpretation is not legal interpretation, and so it is not immediately clear that hermeneutics generally, and
specifically my use of Jane Eyre, provides any insight into statutory interpretation. The traditionally emphasized
difference between the two derives from the nonnative force of statutory interpretation: what we l.earn from interpreting
statutes has a coercive effect on us that is not the same as what we leam from interpreting novels. n190
His first response is to nrinimize tttis dif3'erettce: "surely thece is some truth in this haditional distinction between 1ega1
and literary interpretation, but it is usually expressed too strongly." n191 Novels too can "have a substantial normative
force ...." n192 "I do insist that there is not necessarily less at stake in the interpretation of literary or religious texts than
Were is in the interpretation of legal texts." nt93 No doubt, and no doubt relevant, if only a11 things that have "nom+ative
force" had it in the same or at least in a commensurable manner. They don't. In the extreme, the life or death of a
particular person could hinge on ajudge's interpretation of a statute and at the least some person's wealth or welfare will
be at stake. That's not the sort of nonnative force Jane Eyre has.
Eskridge does not rest his case for hermeneutic dynamism (meaning's dependence on the interpreter) on literary
criticism alone. He retums to ["13731 the example of 212(a)(4) of the Immigmtion and Nationality Act and its
interpretation. Just as the. development of public attitudes and medical and psychological wisdom changed the factual
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applicaflon of "psychopathic personality," so too, aided by the replacement of old judges by new, they changed the
horizons of the judiciary. The change in judicial attitudes affected judicial opinions. Who could doubt it? So long as
there are reasonable dissents to decisions under statutes, how can there be any doubt that different judges with different
judicial horizons, produce different results? Eskridge makes portentous and elegantly expressed claims for hermeneutic
dynamism. For example: "fit] recasts the traditional textual, historical, and evolutive inquiries as more explicitly
interconnected and mutually influencing." n194 "By representing the interpreter's horizon of thought as the field on
which this back-and-forth process proceeds, the henneneutical model recognizes the critical role played by the
interpreter's framework." o195 Yet alt the bel(s and whisHes in the world can't rescue it from the obvious: different
judges can liave different views.
Were that all there is to it, it would be harmless enough. But it isn't really. It is clear that no general description
will completely capture tha empirical reality of judicial interpretation. AM thearies of and argnmems abool statmory
interpretation are thus to a great extent about the justifiability, the propriety or the validity (under some higher
predicate), of a particular approach. What Eskridge does in this sub-section is move the question from normative
jus[ification to the acceqrtance of empirical descripiions. It is hardly to be deniod, empiricatly, tlzat a judge's horizons
influence her decisions. But it does not follow that ajudge should acquiesce to her own subjective preferences, in
disregard of legislative intent, precedent or discordant societal nomns. Quite the contrary. This is one of the reasons that
we bave judicial opinions, and requira judges to strive for abjectivity in them. a196 "I decide thus-and-5o because this is
how I was brought up/my education, religion and socialization so dictate' are not acceptable in the judicial system. All
lawyers know that and right from the start, law school socialization prevents it. n197 Eskridge's argument lacks a



normative qualification and limitation on the henneneutical [*13741 dynamism thesis. But just such a linutation is
necessary if we are not to accept judicial whim as a normatively neutral justification. n198
To be fair I should acknowledge that there are indications that Eskridge sees this point. He writes that
"hermeneutics rejects the idea that individualbeliefs necessarily dominate interpretation],]" n199 yet only as a bald
statement, inconsistently backing off from the rest of the sub-section. Even this he sees as a problem for the
predictability essential to legal planning. It is overcome by the fact that, despite what lie has written inunediately before,
the role of the interpreter is quite insignificant because judgcs are similar in attitude and horizons. This because the
interpreter is constmined by her institutional tradition: "the statutory interpreter is constrained - often unconsciously - by
the traditions of the surrounding culture and of her professional culture, just as all interpreters are." n2oo Is this just a
se taking of the entire preceding argnment of the sulrsection?
C.
Institutional Dynanusm: Statutory Interpretation as a Sequemial Process n2ot
The third leg of the triad underpimning the theory of dynamic statatory interpretation has a name only slightly more
commonplace: "histitutional dynamics." It results from the structure of the social institations involved with statutes
namely: the legislature, the Supreme Court, other courts, lawyers, police officers, administrative agencies in both
front-office and back-office functions and the citizxnry. All interpret statutes and their interpretations have an effect on
the interpretations of others. So far Eskridge has concentrated on the Supreme Court and the federal legislature. Here he
wants to focus on the others, all of which are even more subject to changing social mores and pressures.
Here, at last, Eskridge recognizes that he and others interested in statutory interpretation concentrate too inuch on
the Supreme Court:
we should stop looking at statutory interpretation just from the perspective of the Supreme Court and instead consider
statutes from . .. the perspective of private parties, agencies, and lower courts, whose work most shapes and influences
what the Court 1"1375] liears and how it will resolve cases ... This claim suggests how statutory interpretation is
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dynamic, but in a more complex way than has been suggested thus far. nzo2
Looking at intetpre[ation at levels other than the Supreme Court is a plan worth hearty endorsement, hideed, the
authoritative force of Supreme Court interpretive practice, how it goes about statutory interpretation mther than the
sntexpxetalions it puts on statutes, is a subject woithy of moie exploration. At the verg least it is of less than ptecedential
power. Much could also be gained from focusing more on everyday state statutes, such as the Uniform Commercial
Code or Uniform Probate Code, than on contentious high-level federal statutes. It is, after all, where most professional
interpretation takes place.
There are distinc[ions among atl these less than supreme institutions, distinctions implicit in Eskridge's explication
of institutional dynamics. Administrative agencies in their back-office roles provide interpretive elaborations of statutes
or inake rules when delegated the authority to do so. Their's are statute-like products, in generality and power. Ttie
front-office agency employee deciding whether one of society's victims should contiuue to receive governmental
largesse, the police officer deciding whether to arrest and charge a dismptive teenager, a lawyer deciding how to advise
his client on a point of estate planning, just like trial courts, all deal with particular factual scenarios. n203 The former
group expand on imensions and the latter decide whether particular facts are in extensions.
The former group, those with the power to make public verbal elaborations of legislative enactments, influence the
public and the Supreme Court. So much is transparent. n204 Lawyer's read books of regulations and the Court, ceteris
paribus, defers to agency interpretations. n205 Eskridge provides clear and dmmatic historical examples. n206 The
impact of the latter group (lower level institutions ['13761 applying statutes) is not so obvious. Persons in these kinds
of role select which cases proceed through the judicial system and how far. They determine what examples the Supreme
Court will come to consider. These people work day to day in the trenches with the public who enjoy or suffer tlie
effects of legislation. Such front-line institutional opemtives are subject to present day social, political and moral values
and pressures, not "the historical preferences of tite original enaeting coalition." 02o7The 6ltcr they provide on the case
load of higher level courts is thus dynaomic, not static and historic. Surely lbis is conact.. But what is reaily needed here
is an examination of what persons in these roles typically look to in interpreting statutes. Does the lawyer examnte
present socio-political mores or the legislative history of the section? When one, when the other, and why?
How does Congress fegure in institutiona) dynamism? It always has the pow" to overetile a Supreme Court
interpretation of one of its statutes. Whether it does so or not is governed entirely by its "current preferences ... [not by]
the historical preferences of the original enacting coalition." o2os The Supreme Court will always be aware of this and
may modify its iaterpretive decisions accordingty. Thus, the institutional relationship between Congress and the Court
enhances the dynamism of Supreme Court interpretation. n209
These three sub-theories, pragmatic, hermeneutic and institutional dynamism, comprise Eskridge's atlirmative



support for Dynamic Statutory Interpretation. As he writes: "different intellectual traditions - pragmatism, hcrmeneutics,
and positive pofitical theory - interact to explain the dynantics of statutory interpretation." 0210 In other words, they tell
us what is meant by the word "dynamic" and make a eonvincing case that in this sense statutory interpretation is indeed
dynamic. Tbus the question is whether this ineans anything more tlum has long been understood as statutory
interpretation sans modifier. hisofar as that question is answered affirmatively, the interesting theoretical question is
whether, as presented, the theory of dynamic statutory interpretation can be justified. Eskridge himself asks the right
questions at the end of 1*13771 Chapter 3: "is dynamic [statutoryj interpretation consistent witth the rute of 1aw? With
democratic theory? With justice?" n2tt
The Weber n212 case, its statutory basis and its subsequent judicial progeny, illustrates all three kinds of
dynamism. The statute in qnertion, 703(a)(1) of the Civil Rights Act of 1964, ,o.t3 was fiiieen years-old by tUa time the
case reached the Supreme Court in 1979. Much had changed in industry and society, including changes brought about
by the statute itself and the actions of administrative agencies. The facts could not have arisen in 1964. The nine justices
had varied backgounds, varied horiwns, and varied sceio-political outlooks. Weber was a hard case: the outcome was
not determined by the aggregate legal resources available, different outcomes were possible, thus genuine judgment was
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necessary. Another eight years passed before Johnson v. Transportation Agency n214 expanded on Weber reasoning,
removing it even fiuther from what was envisioned by the enacting coalition in 1964. The Weber decision could not
have taken place in 1964 and Johnson could not have taken place in 1979, tet alone in 1964. Statutory interpretation is
thus dynamic.
But that means little more than that 1979 was different from 1964 and 1987 was different from both, and in ways
that had an impact on the type of behavior coming within the scope of the statute. The expression dynande statutory
interpretation" is, in this sense, a pleonasm. To rrnd statutory interpretation that was not dynamic in this sense, one
would have to go back rnore than five hundred years to the days of England when change, like travel and
communication, was slow, where the legislators were the judges and when Judge Hengham is reported to have said "Do
not gloss the statute fnr we know it better than you; we ntade it" n2ts In England thmugh the Fourteenth Century at
least, both the enactment and apphcation of statutes fell to the same persons. The late Professor Thome wrote:
The interpretation of statutes in its modem sense is a late-comer to English law: it must be obvious that so long as the
1aw makex is his owa interpceter the pioblem of a technique of interptetation does not arise. Only wben he is foiced to
delegate [* 13781 the function of interpretation to a different person does the matter become urgent. n216
If tlris is all Eskridge means to distinguish by the word "dynamic," then his theory really is pleonastic: dynamic
statutory inteiluetation is merely statutory interpretation
Dynamic statutory interpretation must be more than that, and it is. The basic argument form takes a true, but
particular premise, and deduces not only the inevitability and generality of tliat phenomenon, but also its virtne. If
variation in meaning with time, interpreter, and institutional setting is inevitable, it must be normatively proper. Well
dressed up, it can look very good. This is a standard ploy of post-modern argumentation. n217 But nevcrtheless it is
invalid.
Archaeological data is sometimes insufficient to determine with certainty the legislative intent relevant to a
question, n2lsbut that does not justify rejection of that data in its entirety. Even where the archaeological data tends
toward a uniform conclusion, different conclusions will always be possible. n2t9 However, that does not justify
inferring that the obvious conclusion is not warranted, or that. the indefinitely many altemate possibilities are equally
plausible. The meaning (in some sense) of a statutory text may depend in some way upon the reader; but that does not
warrant a judge's abandoning deference to legislative intent or taking her own preferences as a justlfied interpretation.
The reader's ins6tutional context may have some effect ou the reader's interpretation of some statute; but it does not
follow that all statutory imerpretation is institutionally variable and legislative intent irrelevant. The mere [*13791
possibility of altemative interpretations of a statute does not warrant the inference that no particular interpretation is the
most justifiable. Possible fallibility suggests only that the interpreter should be alert to alternatives and justify the
datermination made.
What about the criterion of adequacy that Eskridge set for the "rival" originalist theories? As previously described,
he set the impossibly Irigh test of determinately resolving all problems, a standard I argued they never claimed or
aspired to and which guaranteed Iheir failure. Does dynamic statutory interpretation mcet its author's oua standard?
Later in the book, when he espouses postmodernism, Eskridge says that it does not! "The postmodem skepticisin
about an objective nile of law and majority-based statutory applications finds support in the analysis in Part I of this
book." n22o "tn short, dynamic theories may not meet the modernist assutuptions any better tban the originalist theories
questioned in Part I. The methods introduced in this book for criticizing tnodemist-based originalist reasoning can be
extended to criticize modernist-based dynamic reasoning." n22 t Does this inake a mockery of the arguments of



Chapters 1 and 2? Not necessarily. It depends on these "modernist assumptions." Eskridge says they are
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an authoritative, legnimate answer to a statutory puzzle can be arrived at through a process of reasoning that itself
legitimates the answer. Because the answer is arrived at through a method independent of the specific interpreter, a
good interpretation can be replicated by other interpreters and is a legitimate application of the nile of law. n222
If being replicable by others is a modeniist criterion of goodness in shatutory interpretation, it seenis pretty good to
me. n223 But does it rest on the use of "a method independent of the specific interpreter'? Not necessarily. That's a set
up ignoratio elenchi. [*1380J
Eskridge says modernists requsre "that reason can yield deteiminate answeTs, tied to legis1ative expectations and
capable of replication by differently situated interpreters[.]" n224 Note that "replication" doesn4 necessarily mean
"adoption" nor does it require the replicator to agree. If it's a hard question, the old-fashioned commonplaces -
postrnodern inslgbts - that }t]_ Inp look different from different points of view and that people can in good faith hold
different values, suggest that different interpreters can reach different solutions to hard questions. However, it does not
follow that one cannot understand, and in that sense replicate, the reasoning of another, even of that ubiquitous character
of postmodern rhetoric, The Other.
Despite Eskrige's protestations to the contrary, I believe Eskridge's dynanuc statutory interpretation does meet the
elevated standard of adequacy that archaeological theories failed. Oddly enough, that is the theory's most serious
problem. By claiming all interpretive resources as its own and by claiming indiscriniinate legitimacy for them all, the
theory can provide answers to all questions of statutory interpretation.
The key to the universal power of dynamic statutory interpretation is its aeceptance of the three kinds of dynamism
as normatively justifred: each can provide a justified resource on which to base a decision and each can properly be
outcome determinative. For example, hermeneutic dynamism recognizes the interpreter's subjective horizons as a
legitimate resource and thas guarantees a justified answer to any interpretive question, viz, whatever the judge wishes.
But one never needs to state it so bluntly. The judge is inevitably situated in a factual world, normatively constituted
and unavoidably ideological - pmgmatic dynaznism. n225 And, of course, the judge - or other interpreter - is an elenrent
of an institutional setting that creates and controls his or her perception and evaluation of fact and reasoning -
institutional dynamism. In such a dynamic world, the judge's own personal predilections may not present themselves as
very dominant. "One lesson of hermeneutics is "how litSle interpreters andtl+eir points of view matter ...."' ua.a.5
Yet, however disguised, if hermeneutic dynamism has any role in the theory, one has to ask: how can any
interpretation be wrong? If I disagree, or argue against it, isnR that just because of a different viewpoint due to social
and cultural makeup? n227 [*1381]
Dynamic statutory interpretation can satisfy any criterion of adequacy because, in the end analysis, it uses no more
than whatever is necessary to reach a decision. To that extent dynamic statutory interpretation could be said to be no
theory at all, merely an elaborate description of the fact that courts must decide cases brought to them and of all the
causal factors that could bring about such decisions. Later, Eskridge renames the theory "critical pragmatism" and
retums to the limitations of social and institutional context. But it doesn't help.
If the rule of law is situated in practice, there is no foundational theory that can capture that protean complexity, but our
situation within practice ... may help us figure out which applications work best within the conventions of society and
law. And these are themselves plural: no single legal convention govems statutory interpretation, but all are relevant -
statutory text, legislative intent or purpose, the best answer... It takes into account a nnmber of different factors in
evaluating interpretations - conventions of language and expression, the statute's background history, its subsequent
interpretation, its relationship to other legal norms, and its consequences. n228
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The trouble is: can you think of anything that has been suggested as an aid to or factor in statutory interpretation that is
not here? Within this comprehensive grab-bag, Eslaidge offers no ordering of priorities. So, this is not a theory in any
of the usnal senses of "lheory". It loas no explanatory power. n229
To some extent this makes Eskridge's theory an elaborate version of legal realism: One cannot avoid the power of
the final decision-maker. In this context, the problem is the theory's disregard of the constitutional [*13821 principle of
legislative supremacy and our social ideal of a government of laws, uot of ineu_
We should, therefore, examine Eskridga's treatment of legislative supremacy as a principle hostile to dynamism.
n230 In Chapter 4, Eskridge addresses liberalism as the progeny of social conhact theory:
Liberalism views government as a social contract among autonomaus individuals who in the distant hypothetical past
gave up some of their fteedom to escape the difficulties inherent in the state of nature. For liberals the baseline is private
activity (property, contract, the market), and government regulation is the exception requiring justification. The
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justification for government regulation is consent. n23t
In the United States this consent "is embodied in the Constitution" n232 which expressly incorporates the concept of
legislative supremacy. n233 As to this libemlism's position on statutory interpretation: "because the Constitution does
give Congress the authority to adopt statutes enntled to supremacy unless unconstitutional, libemlism requires a
connection between the text and/or the legislative history of the statute and the interpretation reached in a particular
case." n234 Prima facie this would seem to present a problem to dynamic statutory interpretation, at least as elaborated
in Chapter 2. How can the judge's horizon's be lhermeneuticaRy determinate? How can present social concerns be
pragmatically determinate? How can the accident of choice of lawyers in bringing a case be determinate of a statute's
meaning? Surely that deterntination is constitutionally delegated to Congress? These questions do not present a problem
to dynamic statutozy intetpretation if "one thinks about leg'istative intent in a comptex way." n23s
This is not merely a verbal ad hominem. n236 Eskridge explains what he ineans by "complex." "The legislature
typically does not have a "specific intent' as to most issues of statutory application, or at least no specific intent beyond
delegation of statutory detail and gap filling to otlier decision makers... The legislature may also have a'general intenr'
["1383] about the goals the statute subserves." n237 Consider a set of facts brought before a court under a statute some
time after its passage. It is hardty likely that the particular fact set was expressly contemplated by the enacting
legislature, but even if it was, argues Eskridge, the change in the geneml factual environment may require a different
decision from one just after the statute's enactment 'Even when one can figure out the legislature's specific intent as to
an issue when it enacted the statute, there may be considerable doubt that the legislature "would have' specifically
intended that the issue be resolved in that way if it could have predicted tature circumstances." n23s
Thus, the argument goes, there is a change in general intent when the generally relevant factual environment
changes. "To implement the legislature's general intent requires dynamic interpretation as circumstances change,
because the statute has to adapt to the changed circumstances if it is to acldeve its goal, even if that means bending the
literal terms or original meaning of the directive." n23913ot necessarily.
I may never have had a clear grasp of the meaning of "psychopathic personality," but I never understood it to
include homosexuality. When (in response to the medical profession's revised view) Congress and the courts and the
Public Health Service changed theh' undecstanding, the meaning - the intension - of Ghe operative predicate
"psychopathic personality" did not change. It was clarified that a person was not within its extension merely by virtue of
being homosexual. Chief Judge Judith Kaye of the New York Court of Appeals offers a good example.
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Only recently ... my court constmed the words "currently dangerous" in a criminal statute goveming wltether a paranoid
schizophrenic, found not responsible for attempted murder by reason of rnental disease or defect, should remain
confined in a secure mental hospital. Surely the word "currently" is clear enough: it means right now, at this moment.
But, as the court wrote, to apply those words strictly "would lead to the absurd conclusion that a defendant in a
straightjacket, surrounded by anned guards, is not currently dangerous under the statute." Instead, we applied concepts
of "common-sense and substantial justice" to give the term "currently" what must have been its intended meaning:
dangerous not at lhe inoment of confinement and treatment, but foreseeably dangerous if confinement and [* 1384]
treatment were not continued into the fidure. Indeed, had our courts interpreted the word "currently" in its most literal
sense, we woutd have been less than faifldid to the underlying legislative purpose - to protect society from potentially
dangerous insanity acquitees. o24o
Of course intensions may change over time. The meaning of "science' between 1790 and the present is a clear example.
But typically intensions remain fairly constant even though the factual environment, state of knowledge, and cultural,
social, political, economic, and technological backgrounds change so much that there is a clear change in extensions.
That is why Jane Austen, Charles Dickens, Francis Bacon and Lord Coke remain quite intelligible to this day.
Thus in this instance, Eskridge does not make his case. But suppose he had. Suppose, like the meaning of
"science,' words changed in meaning with changes in factual background. Would that save dynamic statutory
interpretation from the charge of ignoring legislative supremac}rt Well for one thing it would show that present
meanings are linked to the present general factual emviromnent, n241 and sometimes that can matter. Snre]y a court
would have a choice between the original meaning and the present one. We use the 1790 meaning of "science' in the
Consfltution, but not the 1790 understanding of "cruel and unusual.' But even if this is an answer, what about the other
aspects ofdynamic statutory interpretation? This is only pragmatic dynamism but not hermeneutic dynamism and
institutional dynamism For example the judge cannot avoid and thus (in dynainic sfatutory interpretation) is permitted
to exercise her horizons (subject only to some tradition, itself a component of the horizons) in reaching her decision.
This is hardly deferential to legistative supremacy.
What we see here occurs too frequently in these chapters. I find my margins replete with the comment: "If that's all
you mean by "dynaniic', I agree." But of course this is not all that is meant by dynamic statutory interpretation. This is



an example of the pervasive problem that the theory simply claims too much. In examples it is elided by ignoring
problematic aspects. But is it legitimate to take one component of the theory alone to [*13851 satisfy an objection
without considering the impact of all the other components?
For example, in the same subsection, n242 Eslnidge retells Judge Posner`s version n243 of Plowden's story. n244
Courts are the interpretive servants of the legislatures. By analogy, suppose tliat after the captain gave explicit orders,
the platoon commander took her troops off on patrol and runs into a situation not contemplated by the captain. What
does the platoon commander do? One means is to determine what the captain woutd have cvanted in such circumstances
and implement it. Eskridge comments, "neitlrer the formal nor the functional supremacy of the high command is
sacrificed by such a dynamic reading of one's orders." n245 Indeed not. If that is all tbat's meant by "dynamic" who
could qaibbte about statntoiy intezpreSatios,s baing dynamic. No one in tUe last two oz tluee hundxedyaaxs would bave
doubted it Yet this ignores hemteneutical and institutional dynamism.
The argument in this cbapter does not adequately deal with the principle of legislative supremacy even on its own
tenns. Only if dynamic statutory interpretation qua dynarnic is reduced to lriviality does it even approach the questlon.
The richness of the theory advanced by Eskridge in the first chapters suggesis that this is not what he intends.
If anything is absolutely clear, it is that no one source of understanding is adequate for interpretation of all statutes.
In a sense, what Eskridge claims for dynaniic statutory interpretation is free use of all resources, theoretical power to all
judges to use what they will at their own discretion. That seems a fine idea in ihe abstract and arguably inevitable given
that any accessible resource will be determinative in at least some case. But it is a position that, if adopted, would be a
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danger to our legal order. If any interpretive resource is freely and equally available, any chosen outcome will be
justifiable. By giving the judiciary such freedom, Eskridge's theory would significantly shift legal power from the
legislature to the judiciary. It would take us back four hundred years to the era of judicial supremacy, epitomized by
Lord Coke's renowned statement in Dr. Bonham's Case: 1*13561
It appears in our books, that in many cases, the common law ... will controul Acts of Parliament, and sometimes adjudge
them to be ut[erly void: for when an Act of Parliament is against conmion right and reason, or repugnent, or impossible
to be performed, the common law will controul it, and adjudge such act to be void ... n246
This would greatly exacerbate the problem of the legitimacy of such power in the hands of non-elected officials, often
vrith life tenmre.
What is essential - but Eskridge does not provide - is an ordering among sources of statutory interpretation. As I
lutve noted tbroughout the above, legislative supremacy is a principle constitutionally enshrined and essential to the
realization of democracy. Any theory of statWory interpretation must recognize this principle. Accordingly, a theory of
statutory interpretation must be little more than a hierarchy of sources, constrained by legislative supremacy, with an
account of the appropriate conditions for access to different levels. In one of his postmodern moments, Eskridge writes
that a principled ordering of interprelive resources is impossible: "I cannot offer a normative theory of dynamic
statutory interpretation that satisfies traditional rule of law or democmtic criteria, for the criteria are themselves elusive
in a postmodenrn world" n247 Elusive or not, such an ordering, a principled ordering, is exactly what is required of a
normative theory of statutory interpretation.
But a theory of statutory interpretation doesn't have to bc so elusive. For example, democracy and legislative
supremacy suggest that one cannot fail to start with the language of the statute: that is all that the legislature actually
said. Then it nwst answer certain questions: under what circumstances is resort to extrinsic sources justified? what is the
priority among different extrinsic sources? and under what circumstances might that ordering be changed?
Eskridge's predominant argument form is inevitability, There are cases in which each resource will be dominant.
No doubt true, but it doesn't signal equal normative justifiability. Occasional inevitability does not mean equal priority.
Not all cases are hard cases. Some are not even difficult, some are merely difficult or very difFrcutt, but very few are
intractable. [*13871
IV.

Conclusion
Professor Eskridge's arguments against originalist statutory interpretation and those in favor of the mul[i-dimensional
variability of dynamic statutory interpretation are not convincing. The arguments in both Chapters 1 and 2 of Eskridge's
book and the problems inherent in them are all arguments that can be made about ordinary, non-statutory linguistic (or,
inore generally, symbolic) communication. In this light, Eskridge curiously missed a standard and quite powerful
argument in support of his theory.
Linguistic behavior normally relates to communication. With statutes the communicative function is critical
because statutes give notice to the govemed of behavioral control data. This is critical to statutes because, as long held

^^ ^ 10



fundamental, absent notice of it a person cannot be bound by a law. n248 But our legislatures speak only through their
statutes; statutes are the only authoritative legislative voice. n249 Surely, then, the governed should be able to rely on
the authoritative legislative voice and resolve ambiguities and indeterminacies as seems proper in their community
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without having to resort to furUler, less accessible and non-authoritative resources. Linguists distinguish speaker's
meaning from hearer's meaning. Surely, with legislative speech, the hearer's meaning should prevail. It is an argument
that until recently, prevailed in the courts of England. n25o
However, this argument has not prevailed in the i7nited States. One reason flows fronl our faitll in democrac,y, the
pcineiple of legislative {*13li8j supiemaey and the ideal of a governance of laws. Slcgislatoxs axe alected•; the
legislature's view, the speaker's meaning, thus llas a ccrtain democratic legitimacy. To allow tliat "hearer's" lneaning to
triumpil over a different mcaning founded in the legislative intent would be anti-democratic and would allow the
trimnph of non-elective ]aw makiug over the normal, elective Iaw-inaldng.
The ex-tent to wllich I resort to the principle of legislative supretnacy in opposition to dynanlic stahltory
interpretation must by now be crashingly obvious. Its recurrence, however, has much to do with the pervasive shape of
Eskridge's argulnents, and in particular their applicability to all linguistic communication. Arguments from linguistics
may help us to understand the sentences comprising sfatutes, but not qua statutes. The importance of legislative speech,
and the difficulties peculiar to its application arise out of its special governmental role. "T'he question of ltow judges
should decide cases cannot be conclusively resolved ... by a (new and better) theory about meaning or understanding.
All the important questions can be answered - and should be answered - by a political theory about the appropriate
relationships among rulemakers, rule-int.erpreters, and the general public." n25t Legislative supremacy is so
fundamental because it underlies the critical relationship in statutory interpretation - the hierm•chical ordering of
authoritative sources. Eskridge s linguistic arguments fail because they ignore exactly this.
Our fascination with difficult and contentious cases, especially those that reach tltat pinnacle of judicial
decision-making, the United States Supreme Court, unduly undermines our confidence in statutes as sources of law. For
most situations, most statutes work just fne. This is one rreason why the overwhelming nlajority of interpetsonal
ttunsactions work without conflict, why so few of those that do not are htigated, why so few of those that are litigated
go to trial, and of those that do, why the remainder that warrartt appeal on statutory interpretation grounds is an
exceedingly minuscuie peiceutage of all trausactions. But tlfat minuscule percentage remainder is not in dangei of
extinction. There are simply too many possibilities for interpretation to go awry. Especially if the stakes are high, the
incen8ve for advocates to find problems is too often productive. The point was made more than a hundred years ago by
Sir James Fitzjames Stephen: "Human language is not so constmcied that it is possible to prevent people from
misunderstanding it if they are [*1389] detennined to do so ...." n252 Of the Indian Criminal Code (for the drafting of
whiclt Stephen was partially responsible) he wrote: "Me idea by which the whole Code is pervaded, and which was not
unnaturally suggested by parts of the history of the English law, is that every-one wlw has anything to do with the
administration of the Code will do his utmost to misunderstand it and evade its provisions ...." n253 Today there surely
exist ample resources and motivation for determined attacks on legislative good sense. But even witlt the best
cooperative spirit, problems are tmavoidabic.
'1'lle language of Ihc statute itself is not always clear and unalnbiguous, and even when it is, its application to the
particular facts at issuc may not be. Looking to extrinsic archaeological resources will not always provide the guiding
legislative intent or will or purpose to resolve khe difficulty. Nor will the common law methodology of drawing on
prevailing, contemporary societal values. Hard cases can be very hard. But that fact alone does not justify a general
abandonment of the principles and procedures of democratic statutory interpretation
Professor Eskridge may not have made the case for his central theory of dynamic statutory interpretation, but in
attempting to do so he does collect and present very clearly the sort of arguments which are chamcteristic of legal
academics of our time. In this respect his Dynamic Statutory Interpretation is a landmark work.
Legal Topics:
For relaAed research and praCdce materials, see the following legal tapics:
Criminal Law & ProcedureCriminal OffensesWeaponsGeneral OverviewGovernmentsLegislationlnterpretationLegal
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EthicsPublic Service
FOOTNOTES:
nl. William N. Eskridge, Jr., Dynamic Statutory Interpretation (1994).
n2. 2 Plow. 459,75 Eng. Rep. 688 (1574).
n3. Id at 467.
n4. 76 Eng. Rep. 637 (1584).
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EXHIBIT No. 8

8. Guy Mettle's Common Pleas Court response brief is in the Appendix as Exhibit
8.
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55669013
iN THE COUR'I' OF CO MMON FRANKLIN COUNTY, OH1

MINAL DIVISIONCRIMINAL

0,: /.•i

In thx• Matter ot: CO(^^^ ^

Guy Mettle Expungement Casc No. 07EP-229
Applicant Application to seal 96CR-2848
Pro Se

Judge Schneider

APPLICAN TS RESP SE #l JQ ^TATB'S ®s.iECTdON

The Prosccutorhas found an error in the law that he is misapplying with a broeid stroke to

harma huge number of rehabilitated parents and their chitdren. Specifically, the Prosecutor claims

that all rehabilitated parents cannot be ehgtble for eupungemen•. if their first offense is nonsupport.

The Prosecutor's aggressive application of a legal error causes inordinate social damage by harming

the ability of rehabilitated parents to eam a living, and it harms their dependent childrett.

This is itke a traftic cop that located a speed trap on a deceptive stretch of road Rather than

work with traffic engineers to cortect a deceptive and unsafe condition, he exploited it to write as

rnany tickets as possible. (in New Rome, OH, this behavior caused so much social damage that

Frankltn County Cortvnon Pleas Court abolished the New Rorne Mayor's court and the township )

In this response, Applicant will show that-

a) Prosecutar's errors of fact atxd law

b) Prosecutors point of law is an error because it.

• violates tegtslative intent

t New Rome had long beaa the target ofscorn and cnttctsm from Central Obto restdsnts, stnte oPfictals, and even
national media, due to decades of herasstng motorrsts in one of the worst 5p^W tM in the Untted Smtes and the tntsmal
corruption of tts loctl goveroment In 2W4, the vtllage was ordered Icgelty duwlved by a Franklm County Common
Pleas Court judge, and its residents, Iand:nd assets wert made pen of Praute Township (Source Wtktpedtacom and
common knowledge in Centml0hto, which cA^ h- •',-rrned vta --^,nrds

., ,,.<, >.s tsenti Caen rea;.,,. ,



• Is authoritatively acknowledged to be an error.

• Is a plain error

• violates rules of construction

c) Broad application of the error causes great harm to a large body of people never intended

by the Legislature

d) The law in question is remedial law

e) This court has the jurisdiction to correct the Prosecutor's error and the obligation to

harmonize the remedial law.

f) This Applicant is eligible and deserving of expungement.

Prosecutor's Errors of Fact

1. Prosecutor's False Claim: That the applicant was convicted of a Felony 4.

Correct Fact: The Applicant pled guilty to one count of Felony 5.

Ohio Revised Code section 2919.21 provides:

Criteria for Felony, 4th degree: Absent parent/defendant has previously pled guilty or been

convicted of felony non-support.

Criteria for Felony, 5th degree:

a) absent parent/defendant has previously plead guilty or been convicted of misdemeanor non-

support, or

b) if the arrearage is equal to the amount of support ordered for an accumulated period of 26

weeks out of 104 consecutive weeks

2



The Prosecutor's own Cruninal History Report shows that the Applicant had no previous

convictions of any type. Felony 5, criteria b) is the only criteria that applies to the Applicant's

nonsupport conviction.

2. Prosecutor's False Claim: "Is applicant a first offender? NO."

Correct Fact: The Applicant is a first offender. The Prosecutor's own Crinunal History Report

shows that Applicant has one conviction for non-support, which does apply to first offender status.

Applicant has one subsequent conviction for a minor misdemeanor, which does not affect the

Applicant's First Offender status. Per R.C. 2953.31(A), the following do not constitute a previous

or subsequent conviction: "A conviction for a minor misdemeanor". The exclusion of nunor

misdemeanors is also confumed by the Legislative Service Commission, Final Analysis, Am. Sub.

S.B. 13, 123`1 General Assembly, which states under Continuing and Prior law that:

"(2) a conviction of a nilnor nusdemeanor," ... is not considered a`previous or subsequent
conviction' (R.C.2953.31)"

Prosecutor's 5 Criteria for This Court's Jurisdiction:

The State's Objection denies the jurisdiction ofthis court. The Prosecutor lists 5 criteria for

this court's jurisdiction. As shown in the next section, the Prosecutor's 5 criteria are unsupported

by citations in the State's Objection, and the 5 criteria should be considered as the Prosecutor's own

compilation.

However, Applicant addresses the Prosecutor's 5 criteria as follows.

17
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Prosecutor's Criteria #l: "(I) the applicant a final discharge on the conviction, which includes full

payment of any restitution ordered"

Applicant's Status: Applicant fulfills this criteria. Applicant prepaid all child support two years in

advance. The trial court determined that the Defendaut (Applicant) had fulfilled all of his

obligations, terminated his probation, and gave fmal discharge on 9/25/2003.

Prosecutor's Criteria #2: "(2) the application was filed after the statutory waiting period;".

Applicant's Status: Applicant fulfills this criteria. Over three years have elapsed since the

Applicant's final discharge by the trial court on 9/25/2003.

Prosecutor's Criteria #3: "(3) there are no pending criminal proceedings against the applicant;"

Applicant's Status: Applicant fulfills this criteria. The Prosecutor's own Criminal History Report

shows that no criminal proceedings are pending against the Applicant.

Prosecutor's Criteria #4: "(4) the applicant qualifies as a first offender under RC.2953.32(A);"

Applicant's Status: Applicant is a First Offender, which Applicant has shown to be true. (See

herein, page 3, under "2. Prosecutor's False Claim".)

Prosecutor's Criteria #5: "(5) the conviction to be sealed does not fall within any category in R.C.

2593.36." (Prosecutor's words.)

Applicant's Status: This Applicant is in good standing of the relevant statutes. Further below,

Applicant will show that the Prosecutor misappGes an acknowledged legal error, and that the

Applicant's expungement falls within the proper jurisdiction of this court.
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Prosecutor's Misapplication of Shifflet v. Thomson Newspapers:

State's Objection denies the jurisdiction of this court. Prosecutor cites Shifflet v. Thomson

Newspapers (1982), 69 Ohio St.2d 179, 182 to support the Prosecutor's 5 Criteria, which he uscs to

deny the jurisdiction of this court. A detailed reading of Shifflet v. Thomson Newspapers in Lexus-

Nexus does not reveal support for the Prosecutor's jurisdictional claims or for the Prosecutors 5

Criteria. For brevity, this Applicant quotes the Lexus-Nexus Head Notes to give the court the flavor

of the case: "

"Libel and slander -- Newspaper report and statements concerning expungement of
conviction record -- Summary judgment for defendants -- Defenses established -- Truth --
Fair and impartial reporting -- Lack of malice -- Expungement proceedings -- Not closed
proceedings."

Slufflet v. Thomson Newspapers supports the conclusion that expungement proceedings do not have

to be closed proceedings. (A newspaper reporter was properly allowed into the hearing room.) That

case record does not support the Prosecutor's 5 Criteria, and it does not block the jurisdiction of this

court.

Prosecutor's Misapplication of State v. Simon to R.C. 2953.36
w^.----^-_

Prosecutor cites State v. Simon with regard to the Prosecutor's own Criteria #5 for this

court's jurisdiction. In State's Objection, the Prosecutor's Criteria #5 states:

"(5) the conviction to be sealed does not fall within any category in R.C. 2593.36. See State v.
Simon, 87 Ohio St.3d 531"

State v. Simon does not support Prosecutors Criteria #5. The reference that State v. Simon

makes to R.C.2953.36 is as follows:
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"Specific statutory provisions govern the sealing of a record of conviction. See R.C. 2953.31
through 2953.36. In particular, R.C. 2953.36 provides that the conviction records of some
offenders cannot be sealed. As relevant to this case, R.C. 2953.36 provides, inter alia, that
"sections 2953.31 to 2953.35 of the Revised Code do not apply to convictions when the
[* * 1043] offender is subject to a mandatory prison term ***."

"An offender is subject to a niandatory prison term when that offender is not eligible for
probation. Thus, if an offender is ineligible for probation, that offender cannot have his
record of conviction sealed. In this way, R.C. 2953.36 requires us to refer to statutory
provisions on probation to determine eligibility for expungement."

The Applicant was fully discharged from probation on 9/25/2003. Hence, the Applicant was

not subject to a mandatory prison term. Hence, State v. Snnon, X.C. 2953.36 leaves this Applicant

eligible for expungement.

And, while State v. Simon states that "the conviction records of some offenders cannot be

sealed", it does not support the Prosecutor's attempt to turn his Criteria #5 into a blanket statement.

By using the word "sonie", State v. Simon shows that there can be additional criteria and mitigating

circumstances, which allow some Applicant's to have their record sealed under R.C.2953.36.

By presenting his Criteria #5 as a blanket and unalterable statement, the Prosecutor attempts

to justify his previous, erroneous claim that no rehabilitated parent can be eligible for expungement

if his/her first offense was nonsupport. State v. Simon does not support that.

Prosecutor Misapplies Burden-to-Show-E6gibility

In State's Objection, the Prosecutor states "Applicant bears the burden of showing he is

eligible under R.C.2953.31 et seq." However a detailed reading of R.C.2953.31-2953.26 shows no

such burden placed upon the Applicant.

In fact, the cited R.C. places the burden on the State to justify State's objections.
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R.C.2953.32(B) states "....The prosecutor shall specify in the objection the reasons for believing a

denial of the application is justified."

Prosecutor's Broad Misapplication of an Acknowledged Legal Error

State's Objection argues that all rehabilitated parents are never eligible for expungement if

they were convicted of nonsupport. Prosecutor contends that "R.C. 2953.36(D) bars expungement

of any felony conviction where the victim was under the age of 18." By defmition, child support is

for children under the age of 18. Hence, Prosecutor broadly argues that a nonsupport conviction

automatically blocks any and all parents from expungement of a single nonsupport conviction.

Authoritative Acknowledgement of the Legal Error

See the Legistative Act for R.C. 2953.36 is Am. Sub. S.B. 13, 123`d General Assembly.

Legislative Act Summary states:

•'° Excludes from the Criminal Conviction Records Sealing Law all convictions of an
offense of violence when the offense is (1) a rnisdemeanor of the first degree or a felony
and when the offense is not riot and is not assault, inciting to violence, or inducing panic
that is a misdemeanor of the first degree, (2) an offense of which the victim was under 18
years of age when the offense is a nusdemeanor of the first degree or a felony, or (3) a
felony of the first or second degree."

[Applicant's note: In the interest of brevity, the first 2 out of 3 bullet points have been omitted.]

Applicant calls to attention the phrase "Excltades .... all convictions of an offense of violence..."

In R.C.2953.36, the Legislature was clearly voting and legislating on "offense of violence", not on

nonviolent offenses such as nonsupport.

In State v. Westendorf, 1'` Dist. No. C-020114, 2003-Ohio- 10 19. Appellate court Judge P.J.
r,

pA9 Painter acknowledges the error in R.C.2953.36 that is being exploited by the Prosecutor.



Appellate Judge Painter states:

"{¶10} The Legislative Service Commission summary of the bill states that it would not
apply in this instance. We might assume that the summary is what most legislators read. So
what they thought they were passing is what is described in the summary. But what they
actually passed was the law itself.

{¶11 } Everyone involved with this case must know that this result is unfortunate, and
obviously not what the legislature intended. But we cannot look to legislative intent-a risky
proposition at any time-unless the law is ambiguous. It is not ambiguous. There is no
ambiguity in "no." We must follow the law as written.

{112} Perhaps the lesson here is that laws should be read before being passed."

As shown here, Appellate Judge Painter emphatically recognizes the error contained in R.C.

2953.36, deems it obvious and unfortunate, and he attempts to deal with the ambiguity that it creates.

Applicant will show below that Appellate and Supreme Court rulings provide this court with

the jurisdiction and obligation to correct the error and harmonize the law.

Appellate Court Defines R.C. 2953.36(D) as Applying to Offense of Violence
r^.-:_-----

^ State v. Fowler, 12th Appellate District, Case # CA2001-03-005, defines
._.T-

R.C.2953.36 as applying to crimes of violence. Appellate court states:

"On March 23, 2000, R.C. 2953.36 was amended to include language which excepts from
eligibility for expungement convictions for misdemeanors of the first degree, and felonies
when the underlying offense is an offense of violence."

Supreme Court Considers All the Words to Determine Meaning

The Supreme Court requires that all the words of a Legislative Act must be considered to

detemvne its meaning. In State V. LifTring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court

states:
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"The maxim invoked is applicable to the case because it serves the universal rule that, in
seeking the meaning of an act, all of its words must be considered."

Supreme Court Considers Even the Title of the Act to Determine Its Purpose

In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court considers the title of the

Legislative Act to indicate the lawmaker's purpose:

"The purpose of the ACT is accurately indicated ['°52] by its title to be "to regulate the
practice of inedicine."

No less should this court consider the Legislative Act Summary to determine its purpose.

Supreme Court on Remedial and Penal Provisions

The Supreme Court stated (State V. LifFring):

In the construction of statutes there is a great difference between remedial and penal
provisions; the former being expanded and often having words hiterpolated by the courts
from the context or other sections in order to carry out the apparent purpose of the act and
include cases within its spirit; while the latter are not thus expanded, even though there is a
manifest omission or oversight on the part of the legislature.

The Legislative Act which gave rise to R.C.2953.36 is remedial law, which the Supreme

Court says is often interpolated by the courts from the context in order to carry out the apparent

purpose of the act and include cases within its spirit. We have a clear statement of the lawmakers'

intent ni the Legislative Act Summary, and the spirit of the act does not include nonviolent offenses

like non-support.

The Legislative Act is also penal law, which the Supreme Court says are not thus expanded,

even though there is a manifest omission or oversight on the part of the legislature. However,
^°^--^-=-^--

R.C.2953.36 is penal code, and the Prosecutor does expand its meaning to include nonviolent cases

of nonsupport, which were not intended by the lawmakers.
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In State's Objections, the Prosecutor violates both of the principles stated by the Supreine

Court. The Prosecutor ignores the spirit and intent of remedial law, and he expands the scope of

penal law. More properly, non-violent, nonsupport offenses do not fall under R.C.2953.36(D).

Prosecutor Applies Plain Error

The Supreme Court defmes Plain Error by two criteria:

a) "Plain error is obvious"

b) "and but for the error, the outcome of the trial clearly would have been otherwise. "

See State v. Johnson, 112 Ohio St. 3d 210; 2006 Ohio 6404; 858 N.E.2d 1144; at [**P3 1].

Prosecutor's application of R.C. 2953.36 to rehabilitated parents with a non-violent offense

of nonsupport is an obvious error, be it a clerical error by the Legislature, or an error of application

by the Prosecutor. Appellate Judge Painter stated:

"(111 ) Everyone involved with this case must know that this result is unfortunate,
and obviously not what the legislature intended."

See State v. Westendorf, 151 Dist. No. C-020114, 2003-Ohio- 1019.

Part b) of the Supreme Court's Plain Error Test is equally obvious. But for the erroneous

application of R.C.2953.36 to nonviolent, nonsupport offenses, the outcome of this expungement

proceeding would be otherwise than intended by State's Objection.

Hence, the primary premise of State's Objection is well construed as a plain error.

Prosecutor Violates Constitutional Rights

See State vs. Rush, 83 Ohio St. 3d 53; 1998 Ohio 423; 697 N.E.2d 634;
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The Ohio Supreme Court states that "in criminal cases, this court may consider constitutional

challenges to the application of statues in specific cases of plain error, or where the rights and

interests involved may warrant it." The Supreme Court states (State v. Rush):

"Although not properly raised below, in criminal cases this court may "consider
constitutional challenges to the application of statutes in specific cases of plain error or where
the rights and interests involved may warrant it." In re M.D. (1988), 38 Ohio St. 3d 149, 527
N.E.2d 286, [*** 14] syllabus. Because Mitchell and Rush now present, albeit in tardy
fashion, a constitutional argument in a criminal case that if correct would indicate that plain
error occurred, we will address the issue."

Applicant submits that the Prosecutor's application of stature R.C.2953.36 is a specific case

of plain error, and it damages the Applicant's rights and interests. Prosecutor's plain error

application of the statute is a violation of Applicant's constitutional rights.

Prosecutor Violates Rules of Construction

Summary of Rules of Construction Applied to This Case:

Purpose of rules of construction is to determine lawmakers' intent

Specific provisiorns rule over general provisions to determine intent

Intent is determined from the Legislative Act.

Consider the whole, in pari materia, to determine intent

In seeking the meaning of an act, all of its words must be considered.

A fragment of the truth is not assumed to be the universal truth

Must assume the lawmaker intended to be consistent with himself

Consider even the title of the Act to determine intent

Remedial law, especially, the court should determine intent.

Remedial law, especially, court should harmonize the law with intent and the whole.

$S
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k) Penal law, especially, the court should use "strict" construction against the state

I) Penal law, especially, strict construction nleans in favor life and liberty

ni) Penal law, especially, use liberal interpretation in favor of accused

Summary - Application of Rules of Construction to State's Objection

a) Lawmaker's intent is clear that R.C.2953.36(D) should apply oiily to offenses of violence

a. Stated in Legislative Act Summary (See herein, page 7.)

b. Stated by Appellate Judge P.J. Painter in State v. Westendorf (See herein, page 7.)

c. Stated by Appellate Court in State v. Fowler (See herein, page 8.)

b) Broadening the Legislative Act to non-violent crime makes it more general than the

lawmakers' hitent and than their specific statement in the Legislative Act Summary.

c) As the Prosecutor applies R.C.2953.36(D), he:

a. Fails to apply rules of construction

b. Ignores the Legislative Act Summary

c. Does not determine the intent of the Legislative Act

d. Fails to consider the whole act, in pari materia, to determine intent

e. Assumes a fragment of the truth to be the universal truth.

f. Violates specific over general - The Legislative Act Summary and Lawmaker's

Intent are more specific than the Prosecutor's broad application to non-violent

offenses

g. Violates strict interpretation of penal code against the state and in favor of life and

liberty

h. Violates fiberal interpretation Penal code in favor of accused

i. Violates liberal interpretation of remedial law
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j. Fails to harmonize the remedial law

k. Forces the lawmaker to be inconsistent with himself

Detail - Application of Rules of Construction to State's Objection

The purpose of rules of construction is to determine lawmakers' intent.

In State V. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court stated:

"It should always serve the rule that the object of construction is to ascertain intention."

Regarding R.C.2953.36(D), the lawmaker's obvious intent is that it should apply only to otI'enses of

violence. See:

a. Legislative Act Summary (See herein, page 7.)

b. Appellate Judge P.J. Painter's statement that R.C.2953.36(D) "result is unfortunate, and

obviously not what the legislature intended." (State v. Westendorf. See herein, page 7.)

Broadening the Legislative Act so that it applies to violent and non-violent offenses makes

R.C.2953.36(D) a more general provision than the lawmakers' intent and their statement in the

Legislative Act Summary, which is a more specific provision that applies only to violent offenses.

This violates the elementary rule of construction that more specific provisions prevail over

general provisions. In State Ex Rel. Belknap v. Lavelle, 18 Ohio St. 3d 180; 480 N.E.2d 758; 1985;
- --_.... -. ^ ^^,....._ .

the Supreme Court stated:

"It is a well-established rule of construction that specific provisions prevail over general [***7]
provisions."

In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court stated:-..__.....,: ^ _

" Where general or generic terms follow specific or particular ones in a statute, the former
are limited in meaning to things of the same kind or nature;"
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Per the Prosecutor's interpretation, Operation of the Act and R.C.2953.36(D) are broader, more

general provisions that follow more specific terms used the Legislative Act Summary. However,

according to State v. Liffring, the Operation of the Act and RC.2953.36(D) must use the same

meaning of terms as is clear in the preceding Legislative Act Summary because the Act Sununary is

more narrow and specific. Hence, State v. Liffring limits R.C.2953.36(D) to violent offenses.

In State, Ex Rel. Myers V. Chiaramonte, 46 Ohio St. 2d 230; 348 N.E.2d 323; 1976; the

Supreme Court stated:

"Therefore, pursuant to R. C. 1.51, R. C. 124.33, the general provision, shall control over R.
C. 5503.03, the special provision, only if `the manifest intent is that the general provision
[shall] prevail."'

No interpretation of the Legislative Act (Am. Sub. S.B. 13, 123`d General Assembly) holds that the

lawmakers' manifest intent was to enact the more general provision that R.C.2953.36(D) applies to

non-violent offenses and that encompass all rehabilitated parent which have one offense of

nonsupport. Not even State v. Westendorf declares it to be the lawmakers' manifest intent. To the

contrary, Appellate Judge Painter says it "obviously" is not the lawmakers' manifest intent. Hence,

Prosecutor's application of R.C.2953.36(D) violates this rule of construction.

In Village v. Montgomery, 106 Ohio St. 3d 223; 2005 Ohio 4631; 833 N.E.2d 1230; 2005
-̂ ---^ -r-,^---

the Supreme Court also requires manifest intent in order for a broader, more general provision to

prevail over a more specific provision. The Supreme Court stated:

"If a general provision conflicts with a special or local provision, they shall be construed, if
possible, so that effect is given to both. If the conflict between the provisions is
irreconcilable, the special or local [*228] provision prevails as an exception to the general
provision, unless the general provision is the later adoption and the manifest intent is that the
general provision prevail."
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In the Legislative Act, the Summary is the narrower special provision. But RC.2953.36(D) results

in a broader, more general provision, which is against the manifest intent of the lawmakers and

against Village v. Montgomery.

In State V. City of Hamilton, 47 Ohio St. 52; 23 N.E. 935; 1890; the Supreme Court states:

"The intention of the law maker is to be deduced from a view of the whole, and every part of
the enactment, taken and compared together. He must be presumed to have intended to be
consistent with himself throughout, and at the same time to have intended effect to be given
to each and every paft of the law; and from this it results that general language found in one
part, is to be modified and restricted in [***51] its application, when it would otherwise
conflict with specific provisions found in another."

The prosecutor applies his broader, more general interpretation of R.C.2953.36(D) by

refusing the view the whole, every part of the enactment, taken and compared together. The

Supreme Court requires that the Prosecutor must modify and restrict his general application when it

conflicts with specific provisions in the act. Only thus can the lawmaker be consistent with himself

throughout. The Prosecutor must restrict R.C.2953.36(D) to match the specific intent and ternvs of

the Legislative Act Summary.

The Supreme Court makes it crystal clear that the intention of the law makers must govem in

the construction of penal, as well as other statutes. In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168;

1899; the Supreme Court stated:

"The intention of the law makers must govern in the construction of penal, as well as other
statutes, though penal laws are to be construed strictly, they are not to be construed so strictly
as to defeat the obvious intention of the legislature. U.S. v. Wiltberger, 5 Wheat, [***8]
95."

Appellant calls attention to the Supreme. Court statements which harmonize application of the law

with the policy and objects of the legislature. In State v. Liffring, the Supreme Court stated:
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"The adnritted rule that penal statutes are to be strictly construed is not violatedby allowing
their full meaning, or even the more extended of two meanings, where such construction best
harmonizes with the context and most fully promotes the policy and objects of the
legislature. U.S. v. Hartwell, 6 Wallace, 385; U.S. v. Winn, 3 Sunmer, 211."

The Suprerne Court states that the spirit of the statute can be used to adjust the statute (State v.

Liffring):

"It is a familiar rule that that which is within the spirit of a statute, though not within the
letter, may sometimes be declared to be within the statute even in criminal cases. U.S. v.
Morrissey, 32 Fed. Reporter, 147."

The Supreme Court states that even where there is manifest omission or oversight by the legislature,

penal penalties should not be extended to new classes of persons not intended by the legislature

(State v. Liffring):

"Where the penal cause is less comprehensive than the body of the act, the courts will not
extend the penalties provided therein to classes of persons or things not embraced within the
penal clause, even where there is a manifest omission or oversight on the part of the
legislature."

The Supreme Court states that where two constructions are possible, strict construction favors life

and liberty (State v. Liffring):

"The rule of strict construction, in the case of penal statutes, requires, that where an act
contains such an ambiguity as to leave reasonable doubt of its meaning, it is the duty of the
court not to inflict the penalty; that where it adniits of two constructions, that which operates
in favor of life or liberty is to be preferred."

Harmonizing Remedial Law

In State v. Rossi, 86 Ohio St. 3d 620;1999; the Supreme Court of Ohio makes three points
lr----m

relevant to this case. The Supreme Court states that:

a) related and coexisting statutes must be harmonized,

b) the expungement provisions are remedial

c) the expungement provisions must be liberally construed to promote their purpose..



In State v. Rossi, the Supreme Court makes these points in excerpt # l:

"Under the applicable rule of statutory construction, all statutes relating [***7] to the same
general subject matter must be read in pari materia. Cater v. Cleveland ( 1998), 83 Ohio St. 3d
24, 29, 697 N.E.2d 610, 615. Further, in interpreting related and co-existing statutes, we must
harnionize and accord full application to each of these statutes unless they are irreconcilable
and in hopeless conflict. State v. Patterson (1998), 81 Ohio St. 3d 524, 526, 692 N.E.2d 593,
595. In addition, the remedial expungement provisions of R.C. 2953.32 and 2953.33 must be
liberally construed to promote their purposes. R.C. 1.11; Barker v. State ( 1980), 62 Ohio St.
2d 35, 42, 16 Ohio Op. 3d 22, 26, 402 N.E.2d 550, 555."

The Suprenie Court makes the same points again in excerpt #2:

"Therefore, in construing R.C. 2961.01, 2953.32, and 2953.33 in pari materia and liberally
construing the expungement [***9] provisions in R.C. 2953.32 and 2953.33, the statutes are
capable of being harmonized so that the expungement provisions of R.C. 2953.32 and
2953.33 provide certain convicted felons with an additional avenue to restore rights and
privileges they forfeited under R.C. 2961.01."

Court Can Adjust Remedial Law R.C.2953.32 et seq.

State v. Fowler, 12°i Appellate District, Case # CA2001-03-005, confirms that R.C.2953.31 et seq.

a) are remedial

b) is not substantive law

c) thatthe court has considerable control over remedial law, even to the point of applying it

retroactively, which State v. Fowler does.

State v. Fowler states:

"Section 28, Article II of the Ohio Constitution provides a liniitation that the General
Assembly shall have no power to pass retroactive laws. This limitation applies only to
substantive law and does not apply to remedial law. Kneisley v. Lattimer-Stevens Co.
(1988), 40 Ohio St.3d 354, 356. It is well-established law in Ohio that the expungement
provisions set forth in R.C. 2953.31 et seq. are remedial in nature. State v. Bissantz (1987),
30 Ohio St.3d 120, 121; State v. Heaton (1995), 108 Ohio App.3d 38, 40-41."

Expungement Statutes are Remedial and Constructed Liberally



In State v. Bissantz, the Appellate Court confirms that expungement statutes are remedial law

that must be constructed liberally. Quoting State v. Bissantz, 30 Ohio St. 3d 120; 507 N.E.2d 1117;

1987:

"We further observe that this court, considering R.C. 2953.31 et seq. in Barker v.. State
(1980), 62 Ohio St. 2d 35, 16 O.O. 3d 22, 402 N.E. 2d 550, determined the statute to be
remedial in nature and subject to liberal construction as niandated by R.C. 1.11."

Prosecutor Shows No Legitimate Need to Maintain Applicant's Record, and

Applicant Demonstrates Compelling Interests in Having His Record Sealed.
^^ .-^ ____---.------_

R.C. 2953.32 states:

"(C)(1) The court shall do each of the following:"
"(C)(1)(e) Weigh the hiterests of the applicant in having the records pertaining to the
applicant's conviction sealed against the legitimate needs, if any, of the government to
maintain those records."

In State's Objection, the Prosecutor presented no legitimate need of he government to maintain the

Applicant's records.

In State v. Liffring, 61 Ohio St. 39; 55 N.E. 168; 1899; the Supreme Court stated:

"Statutes in derogation of common right, such as those restricting or regulating the pursuit of
useful occupations and callings, are to be construed strictly."

Applicant has a compelling interest to have his records expunged. The Applicant seeks employment,

which is effectively prevented when the State maintains the Applicant's record by preventing

expungement.

For example, Applicant sought general clerical employment through an employment agency.

Applicant was filling out the computerized application when he marked "yes" in the box for felony

conviction. An alarm went off in the manager's office. The manager came out and demanded that

the Applicant leave the premises immediately. The Applicant could not even fill out an application

for general clerical work when his felony record is maintained by the state.
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As a completely reliabilitated parent, who was fully discharged when he paid all child

support 2 years early, this applicant has a compelling need to maximize his earriing abiGty due to his

age, approaching retirement, and recent destitution. It is in the State's interest to allow this

Applicant to support himself during his retirement years. It is not in the State's interest to force this

Applicant to become a burden on the State in his later years, which could result from the State's

Objections.

Additionally, the child's mother has approached the Applicant for financial assistance with

the child's college expenses. It is in the State's interest not to harm the child's ability to receive

fmancial assistance from his parent.

5th Appellate Court Supports Expungement Based on Rehabilitation and Weighing Factors
_.. r .___.._.__.

Consider State v. Lowery, 2004-Ohio-4429, 5th Appellate District, Case #03-CA-86.

Rehabilitation -- In State v. Lowery, the Appellate Court confirmed that it is correct to grant

expungement on the basis of rehabilitation. Quoting from State v. Lowery:

"{¶16}In its Second Assignment of Error, the State niaintains the trial court erred in granting
appellee's application for expungement on the basis of rehabilitation. We disagree."

"(121 ) The States Second Assigmnent of Error is overruled"

Weighting Factors -- In State v. Lowery, the Appellate Court confirmed that it is correct to grant

expungement on the basis of Weighing Factors. Quoting from State v. Lowery:

"{122} In its Third Assignment of Error, the State maintains the trial court abused
its discretion when it granted appellee's application for expungement on the basis of the
"weighing" factors of R.C. 2953.32(C)(1)(e). We disagree."

"{¶25} The State's Third Assignment of Error is therefore overruled."



^'Z1 C^'^ n7

^ ` !

Prosecutor's Misapplication of State v. Simon to Rules of Evidence;

TL-^, -TD• G^
S r-• i3

^V

2' ^ IRules of Evidence should apply to this Adversarial Proceeding

Prosecutor cites State v. Simon, 87 Ohio St.3d 531, which states: L) $ sw )2 ^ 5
^^

S ^

"An expungement proceeding is not an adversarial one; the primary purpose of an expungement A
hearing is to gather inforniation. Id. Because expungement proceedings are not adversarial, the Rules tk
of Evidence do not apply. See Evid.R. 101(C)(7).."

-^1
However, Evid.R. 101 (C) (7) also states:

^
^--

"The subsection has excluded only non-adversary statutory proceedings in which the rules
would be, by their nature, clearly inapplicable, e.g., a name change pursuant to R.C. 2717.01.
A name change is ex parte. To change a name, the court needs only "proof in open court" to
effectuate the name change. The formal rules of evidence are by their nature clearly
inapplicable to such a judicial proceeding. Ordinarily, the probate of an estate is non-
adversary, and the rules of evidence should not be applicable. But if a dispute should arise
during the course of the probate proceedings (for example, a will contest, itself a special
statutory proceeding goverrted by R.C.. 2107.71 to 2107.77) the procedure waxes adversary
and the rules of evidence should apply."

The Prosecutor has misapplied the legal error in R.C. 2593.36(D) many times to every

rehabilitated parent who applied for expungement of a single nonsupport conviction. (This history

can be definitively established from court records.) From the generic errors in the State's Objection,

it is prima facie that they cut and paste their Objection, and change the subject's name to punish all

sinrilar applicants.

By such a wide spread misapplication of the law, the Prosecutor should be well aware that he

initiated an adversarial proceeding, which elicits strong and well founded objections. Per Evid.R.

101 (C) (7), the rules of evidence apply to this adversarial proceeding.

This expungement case is a justiciable controversy. In State v. Golston, 71 Ohio St. 3d 224;

1994 Ohio 109, the Supreme Court held that expungement is sufficient cause for justiciable

controversy.
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"Appellant's statutory right to seek expungement of the 1989 felony conviction will
necessarily be lost if appellant is unable to successfiilly obtaui reversal of his 1991 felony
convictions. Further, in [***9] ourjudgment, appellant's interest in clearing his name in this
case by seeking reversal of the 1991 felony convictions is enough to estabfish the existence
of a justiciable controversy."

A succinct test justiciable controversy is offered by the Montana State Supreme Court:

" The test of whether a justiciable controversy exists is:
(1) that the parties have existing and genuine, as distinguished from theoretical, rights or
interests;
(2) the controversy must be one upon which the judgment of the corirt may effectively
operate, as distinguished from a debate or argument invoking a purely political,
adnvnistrative, philosophical or academic conclusion; and
(3) the controversy must be one the judicial determination of which will have the effect of a
fmal judgment in law or decree in equity "upon the rights, status or legal relationships of one
or more of the real parties in interest, or lacking these qualities, be of such overriding public
moment as to constitute the legal equivalent of all of them."

See Montana State v. GRYCZAN, Supreme Court of Montana, No. 96-202, 1997.

Federal and Ohio State law have similar defmitions for justiciable controversy, but Applicant

did not find an Ohio case that expressed it so succinctly.

Applicant's expungement case meets the three test criteria for justiciable controversy:

1) Applicant has genuine rights and interests; 2) this court niay effectively operate on the

controversy; and 3) this court's judicial determination will have the effect of a fmal judgment in law

upon the rights of the Applicant.

Consequently, this expungement proceeding is a justiciable controversy, and the Prosecutor's

application of a plain error to all first offender, rehabilitated parents has made this an adversarial

proceeding (Evid.R. 101 (C) (7)), which the Prosecutor had cause to know in advance. In State's

Objection, the Prosecutor presented multiple false statements as facts, which further supports the

need for this proceeding to follow the rules of evidence.
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Relief Request #1 - Summary Judgment

Prosecutor has made this an adversarial proceeding. 'the State violated the rules of evidence

and irrecoverably damaged the Applicant's interests. Applicant requests that the court isstte

summary judgment in favor of the Applicant's expungement.

Relief Request #2 - Summary Judgment

Applicant request summary judgment in his favor because of Prosecutor's plain error and

- _ -^ ^^--_..----^--_
violation of Applicant's constitutional rights..

Relief Request #3 - Summary Judgment

Applicant requests summary judgment in favor of his expungement because Prosecu` torfailed

to present legitimate State's interest in maintaining Applicant's Record

Relief Request #4 -

Failing summary judgment, Applicant requests that the court apply the rules of evidence for

adversarial proceedings to this case.

Relief Request #5 -

herein.

Applicant requests that the court grant expungement for the many valid reasons presented



Relief Request #6 -

Applicant requests that Prosecutor be directed to correct the record to show that Applicant

was convicted ofa single count of Felony 5, which is consistent with R.C. 2919.21.

Relief Request #7

Applicant requests that the State should notify all rehabilitated, first offender parents that

were denied expungement for nonsupport. State should inform them that expungement is available,

or granted, to them retroactive to the date of their application denial, or such relief is available as the

court deems appropriate.

Relief Request #8

Applicant requests that State should notify all first offender parents prior to completing a plea

bargain for nonsupport. The accused should be infonned whether or not they will be eligible for

expungement if they plead guilty to nonsupport, or provided such notice as the court deems
.e-=^

appropriate.

Additional Information on App6cant's Rehabilitation

This Anplicant has never seen his child. Applicant's visitation was blocked by the child's

mother.

The mother is a significantly older woman that was niarried to an even older, sterile husband.
- -, ---^-^---

She decided that she wanted a fourth child before menopause. She divorced her husband and then
`

remarried him. In the interim, she targeted a younger, fertile male (the Applicant) to become the
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involuntary father of her fourth child. Although, the Applicant lived in California, the mother
------

begged him to make a visit during Cluistmas vacation. He did so. She promised to use birth control

and even displayed her supply. At the end of the vacation, the mother informed the Applicant that

she had not used birth control and that it was her most fertile period. As a result the mother became

^__._..
pregnant.

"I'he mother informed the Applicant that she would remarry her 15` husband; he would adopt

the child; and she refused all contact with the Applicant. Since Applicant lived in California, was
----- - - -^-..

unemployed and going to college, he did not fight the issue in Ohio.

In the interim, Applicant cared for his elderly and infirm parents. When Applicant returned

to Ohio in 2000, he learned the mother had, indeed, remarried her first husband, but that he had not

adopted the child. T'he mother again refused to allow visitation, but she did make multiple demands

for money from the Applicant's mother, in amounts which were approximately 10 times the total

amount of child support. (The mother included one of those excessive fmancial demands in the

Pretrial Investigation.)

In Ohio, the Applicant was destitute and lived in homeless shelters for well over a year.

Applicant found employment, working long hours in multiple jobs, and fully paid all child support,

including paying it off early at the mother's request before the child was 18.

Despite being targeted by an older woman for involuntary fatherhood; despite never getting

permission to meet the child; this AppGcant is a rehabilitated parent that has fully met, and exceeded,

his fmancial obligations.
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Additional Information on Applicant's Plea Bargain.

Just prior to returning to Ohio, this Applicant was caring for his elderly mother that had

recently been diagnosed with cancer. The trial Prosecutor and Public Defender induced Applicant to

accept a plea bargain with promises that the Applicant would be permitted to visit his dying mother.

However, the Prosecutor and the Public Defended defrauded the Applicant with a false plea bargain.

At sentencing and thereafter, the Prosecutor opposed allowing the Applicant to visit his dying

mother. She died without seeing her son (the Applicant) again. Applicant documented this in an

affidavit to the trial court.

Today, the plea bargain fraud continues. The Prosecutor claims that the Applicant was

convicted of Felony 4, when the plea bargain was for Felony 5. Per R.C. 2919.21, Felony 5 is the

only criteria that applies. (See herein, page 2.)

Purpose of the Additional Information

Applicant provided this additional information so that this court can see the extent of

Applicant's rehabilitation. Applicant was tricked into becoming an involuntary father. The mother

prevented him from meeting the child, even when the child was a teenager. The Prosecutor and

Public Defender defrauded the Applicant at the plea bargaiit, and the Applicant was prevented from

visiting his dying mother. However, Applicant still completed full payment of child support years

early at the request of the child's mother. And, the mother has contacted the Applicant with a

request for £mancial assistance with the child's college education.

Applicant submits that he deserves to, and is legally entitle to resume his economic life as

fully as possible. To this end, Applicant should be granted expungement.
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Date: August 13, 2007
Guy Met
2715 CollirYford Drive, #K
Dublin, OH 43016
(614) 432-6000



Certificate of Mailing

The Applicant, Guy Mettle, certifies that he niailed APPLICANTS RESPONSE #1 TO STATE'S

OBJECI'ION via certified U.S. Mail to the parties listed below, on

Date: August 13, 2007.

2715 Collinford Drive, #K
Dublin, OH 43016
(614) 432-6000

uy Met

Clerk of Courts
Franklin County Conunon Pleas Court
369 South High Street, 3rd Floor
Columbus, OH 43215
(614) 462-3650

Ron O'Brien
Prosecuting Attorney
373 S. High Street, 14`h Floor
Columbus, OH 43215
Tel (614) 462-3555

Guy Mettle
2715 Collinford Drive, #K
Dublin, OH 43016
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EXIIIBIT No. 9

9. Guy Mettle's motion for an extension of time is in the Appendix as Exhibit 9.
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IN THE COI IRT OF APPEALS OF FRANKLIN COUNTY, OHIO
FEN 111 APPELI ANT DISTRICT

2007

In the matter of:

Guy Mettle Appellate Case No. 67AP-892

Applicant-Appellee Regular Calendar

Pm Se

-V4-

State of Ohio, Respondent-Appellant

ON APPEAL FROM TiiP. COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO
(Record of this case is Sealed)

RF.QUEST FOR EXTENSION OF TIME
TO FILE BRIEF OF APPLICANT-APPELLEE

Applicant-Apellce requests an eatension of timc to filc his response to Statc'e brief.

Uate: ____January 2. 2008

I

z:51.,
(;uy Mettle
Applicant- ppellee
2715 Coflmford Drive, #K
Dublin, OH 43016
(614) 432-6000

ti
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Certificate of Mailing

Applicant-Appellee. Guy Mettle, certifie5 that he mailed Request For Extenston Of I ime

To 1•de BrtefO[ Applicant-Appellcc via U S Matl to the parties listed below, on

Date: _January 2, 2008
Guy Me
2715 Colhnford Drive, #h
Dublin, 01i 4.1016
(614) 432-6000

Clerk of Courts
1'ranl.lm County Appeals Division
I O'h Appellate District
373 South Htgh Street, 23rd Floor
Columbus, OH 43215
(614) 462-3600

Ron O'Brien
Prosccuttng Attomey
373 S High Strcet, 13'h Floor
Columbus, OH 43215
Iel(614)462-3555

I
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EXHIBIT No. 10

10. Appellate Courts decision to deny Guy Mettle's motion for extension of time is in
the Appendix as Exbibit 10
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

In the Matter of:

Guy L. Mettle,

(State of Ohio,

Appellant).

JOURNAL ENTRY

No. 07AP-892

(REGULAR CALENDAR)

Appellee not explaining the basis for his request for an extension of time,

appellee's January 3, 2008 motion is denied.

JUDGE



EXI IIBIT No. 11

11. In Huffinan V. Conunissioner of Internal Revenue, 978 F.2d 1139; 1992 U.S.
App. LEXIS 28490. Attached in the Appendix as Exhibit 11.
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Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) > General Overview

[HNl] See 26 U.S.C.S. § 7430(c)(7).

Civit Pr»cedure > Appeal,s > Standards ofReview > Be Nova Review
Tax Law > Federal TaxAdministration & Procedure > Tax Court (IRC sees. 7441-7491) > Standards ofReview >

Abuse ofDLecretion
Tax Law> Federal Tax Administration & Proeedure> Tax Court (IRC sees. 7441-7491) > Standards of Review>

De Navo Review

[HN2] The tax court's construction of 26 U.S.C.S. § 7430, as to the bifurcation and cost-of-living adjustment issues,

involves questions of laev, which an appellate court reviews de novo. The tax court's determination of .vhether the
commissioner's position was substantially justified is reviewed for abuse of discretion, as is its determination of the
amount of attorney's fees to be awarded.

Civil Procedure > Remedies > Costs & Attorney Fees > General Overview
Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC sees. 7441-7491) > General Overview
[HN3] The reasoning employed by the courts under the attorney's fees provision of the Fqual Access to Justice Act
applies equally to review under 26 U.S.C.S. § 7430.

Governments > Leglsfation > Interpretation
9IN4} As a gcneral iule, a modifying elause applics only to its immed'+ate antecedcnt.

Governments > Leglslation > Interpretation
[HN5] Words with a fixed legal orjudicially settled meaning, where the context so requires, must be presumed to have
been used in that sense. Words of both tecbnical and common usage are construed in the latter sense unless the statute

plainly indicates otherwise.

Governments > Legislation > Interpretation
[HN6] A statute must be examined as a whole, with all of its sections and subsections in mind.

Civil Proeednre > Remedies > Costs & Attorney Fees > Costs > General Overview
Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) > General Overview

[HN7] The prevailing party in both administrative proceedings and judicial proceedings who seeks administrative and
litigation costs under 2613.S.C.S. § 7430 must separately establish that the llnited States' position in each of the

proceedings was not substantially justified.

Civil Procedure > Remedies > Costs & Attorney Fees > General Overview

Tax Law > Federal Tax Administration & Procedure > Tax Court (IRCsecs. 7441-7491) > General Overview
[HN8] According to the plain language of 26 U.S.C.S. § 7430 and under the normal rules of statutory construction, a
bifurcated analysis of "substantially justified" should be made in each proceeding.

Governments > Legislation > Interpretation
[HN9] Although the starting point for analyzing a statute is with its language, the court may look beyond the language

of the statute to the legislative history where the language is ambiguous, or whcre the literal application of the statute
will produce a result demonstrably at odds with the intentions of its drafters.

Civil Procedure > Remedies > Costs & Anorne,y Fees > Anorney Expenses & Fees > StatutorJc Awards

Tax Law > Federal Tax Adminrstration & Procedure > Tax Court (IRC secs. 744I-7491) > General Overview

[HN10] In order to recover an award of attorney's fees from the government, a tax litigant must qualif'y as a "prevailing
party" under 26 U.S.C.S. § 7430(c)(4)(A). First, the litigant must establish that the position of the United States was not
substantially justified. Second, the taxpayer must also substantially prevailwith respect to either the amount in
controversy or the most significant issue or set of issues presented. 26 U.S.C.S. § 7430(c)(4)(A)(ii). The phrase

"substantially justified" in 26 U.S.C.S. § 7430(c)(4)(A) means justified in substance or in Ote main - that is, justified to a

lol^
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degree that could satisfy a reasonable person. That is no different from the "reasonable basis both in law and fact"
formulation. To be "substantially justified" means more than merely undeserving of sanctions for frivolousness.

Civil Proeedrrre > Pleading & Practlce > P[tadfngs > Answer.s

Civil Procedure > Remedies > Costs & Attorney Fees > General Overview
Tax Law > Federal Tax Admini.stration & Procedure > Tax Court (IRC secs. 7441-7491) > General Overview

{Si {l l] If the govemment concedes the taxpayer's case in its answer, the government's conduct is xeasonable.

Civil Procedure > Remedies > Costs & Attorney Fees > General Overview
Civil Procedure > Appeals > Standards ofReview > Abuse ofDLscretion
Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC sees. 7441-7491) > Standards ofReview >
Abuse ofDiscretion
[HN12] Because ofthe fact-bound nature of the inquiry, a deferential abuse of discretion review of the Tax Court's
fmding of substantial justification is appropriate.

Civil Procedure > Remedies > Costs & Attorney Fees > Attorney Expenses & Fees > Reasonable Fees
Tax Law > Federal Tax Adminfstration & Procedure > Taz Court (IRC sees. 7441-7491) > General Overview
[HN13] So long as the govemment's position justifies recovery of fees, any reasonable fees to recover such fees are
recoverable.

Civil Procediire > Remedies > Costs & Attorney Fees > Attorney Expenses & Fees > Reasonable Fees
Tax Law > Federal TaxAdmini.etration & Procedure > Tax Court (IRC.secs. 7441-7491) > General Overview

[HN14] The measure of reasonable attorney's fees awarded as administrative orjudicial proceeding costs under 26

U.S.C.S. § 7430(a) is based upon prevailing market rates for the kind or quality ofservices fumished but shall not be in

excess of $ 75 per hour unless the court determines that an increase in the cost of living or a special factor, such as the

limited availability of qualified attorneys for such proceeding, justifies a higher rate. 26 U.S.C.S. § 7430(c)(1)(B)(iii).

Civil Procedtere > Remedie.s > Costs & Attorney Fees > Attorney Expenses & Fees > Reasonable Fees
Tax Law > Federal Tax Admirtlstration & Procedure > Tax Conr[ (IRC secs. 7441-7491) > General Overview
[HN15] General tax expertise does not qualify as a "special factor" within the meaning of 26 U.S.C.S. §
7430(c)(1)(B)(iii) warranting an enhancement ofthe fee award under 26 U.S.C.S. § 7430(a).

Civil Procedure > Appeals > Reviewability > General Overview
[HI316) Generally, a paxty may not raise new issues on appeal. Sowever, the court of appeals has discretion to a new
issue that is solely a matter of statutory construction.

Civil Proeedure > Remedies > Costs & Anorney Fees > Costs > General Overview
Tax Law > Federal TaxAdministration & Procedure > Tax Cotirt (IRC sec,v. 7441-7491) > General Overview
[HN17] The correct starting point for calculating the Cost-Of-Living Adjustment (COLA) provided in 26 U.S.C.S. §
7430 is January 1, 1986, the effective date of the COLA provision.

COUNSEL: Kevin G. Staker, Gregory R. Gose, Philip G. Panitz, Steven L. Staker, Law Offices of Staker and Gose,
Camarillo, California, for the petitioners/appellants/appellees.

Gilbert S. Rothenberg, Gary R. Allen, Kimberly S. Stanley, Tax Division, Department of Justice, Washington, D.C., for
the respondent/appellee/appellant.

JUDGES: Before: Josepb T. Sneed and Dorothy W. Nelson, Circuit Judges, and OliverW. Wanger,' District Judge.

" The Huuorable Oliver W_ Wanger, United Stsfrs District7udge fur the Paslcm District of Califomia, vaing by designelicm.
Opinion by Judge Wanger.
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[*1140] OPINION

WANGER, District Judge:
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Petitioners, Clair S. Huffinan and his wife, Patricia S. Huffinan, now deceased, appeal from the Tax Court's partial grant
of their motion for costs and attomey's fees requested under I.R.C. § 7430, as amended by the Technical and
Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, 102 Stat. 3342, § 6239(a) ("TAMRA"), which allows the
recovery of "reasonable administrative costs" and "reasonab[e litigation costs" by a prevailing party in a tax case. I.R.C.
§ 7430(a). t The Commissioner cross-appeals. [**21 We affirm in part, reverse in part, and remand.

t All statufory references are to the Internal Reveaue Code (Title 26 of the United States Code) unless otherwise indicated. Section 7340 was
added to the Intemal Revenue Code in 1982. Pub.L.No. 97-248, § 292(a), 96 Stat 324, 572-74 (1982). The parts of § 7430 relevant to this
appeal were amended in 1986, effective for amounts paid after 9l30/86, in ctisii actions or proceedings commenced after 12/31/85
(Pub.L.No. 99-514, § 1551(b), 100 Stat. 2085, 2753 (1986)), and in 1988 by TAMRA, effecfive for civil actions or proceedings commenced
after November 10, 1988. Wbere applicable the ancendments are refenmd te or cited by the date of amendment, eg., § 7430 (1988) or "the

1988 omendments."

I

ISSUES

1. Did the Tax Court err as a matter of law in bifurcating the analysis under § 7340 to determine whether the "United
States' position in the proceeding" was "substantially justified" into two stages: the "administrative stage," which
concems the notice of deficiency, [**3] and the "judicial stage" which concerns the govelnment's answer to the Tax
Court petition? 2

2 [HN1]Section7430(c)(7)readsasfollows:

(7) Positiun of United Sfates. - The tcrm "position af the United Sfates"means -

(A)1Le posiliontakenby the[Snited Stales in a judiitat procrsdinglo which sobsuA.ion (a) app5ies, and

(B) [he position taken in an administrative procecding to wbich subsection (a) applies as ofthe earlier of-

(i) the datc of the receipt bp the tsxpayer of the noticeoftbe decisim oftLe faterasil Reveaue Sendce Of&ce ofAppesls, or

(ii) the date of the notice of deficiency.

[*1141] 2. Assuming bifurcated analysis is proper under § 7430, did the Tax Court crr as a matter of law, or otherwise
abnse its discretion, by considering only the answer filed by Respondent in thejudicial proceeding and in holding that
the United States' position in thejudicial proceeding was substantially justified?

3. Did the Tax Court err as a matter of law in holding that the tax specialty of taxpayers' cotmsel was [**41 not, nor
were any other "special factors" shown, within the meaning of § 7430(c)(1)(B)(iii), which would juslify awarding Clair
S. Huffinan, individually and as executor, attorney's fees in excess of the statutory rate of S 75.00 per hour?

M
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4. Did the Tax Court err as a matter of law in determining that, while Petitioners were entitled to reimbursement for
attorney's fees in excess of $ 75.00 per hour due to an increase in the cost of flving, the measurement of the cost of
living adjustment was from October 1, 1981 (the effective date of the Equal Access to Justice Act) and not from January
1, 1986 (the effective (fate of the cost of living adjustment in § 7430)? 3

3 Petitiones objett to cansiderntion of this issue because Respandent did not argue it below in the Tax Comt.

5. Did the Tax Court abuse its disrretion in finding that 15.9 hours ofattorney time and $ 20.00 for costs were all the

mcoverable fees and costs?

BAC%GROUND

The procedural history of this matter is extended, and largely irrelevant to the ['"*5] disposition of the issues. The
htternal Revenue Service engagod in stonewalling and outright per,jury in handling the administmtive disposition of
Petitioners' notiee of deficiency after this notice was initially issued in violation of the TFFRA partnership audit rules.
Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, § 402, 96 Stat. 324, 648-69 (codified as
amended at I.R.C. §§ 6221-6233). There followed an administmtive hearing, a subsequent petition in Tax Court, a
concession by the Commissioner to judgment on the pleadings, and then a motion by Petitioners pursuant to section
7430 and Tax Court Rulc 231 for litigation costs and attomey's £ees. The issues on appeal arise from the Tax Court's

treatment of this motion.

Petitioners sought reimbursement for attorney's fees in the total amount of $ 3,400.00, representing 67.2 hours of

attorney time at $ 125.00 per hour, plus costs of $ 156.77. Five point nine attorney hours were spent before the Tax

Court petition was filed. Eleven point three attomey hours were spent after the petition was filed, but betore the

attotney's fees motion was prepaced. Attarney hours in the amount of 50.0 were devoted to rec.overing [**61 taxpayers'

reimbursement for attomey's fees and costs. 4

4 A mom detailed brexkdown of the anomey time for which Petltianers suught mimbmsem®t is as follows:

Purpose Hours

Before filing Tax Court petition (5.9 hours):

Conferences, research and drafiting petition. 5.9
After petition but before attotney's fees motion (11.3 hours):

Review IRS answer, discussions with IRS. 0.8
Prepare motion to amend the caption and sabstitute

partics. 1.4

Prepare motion for judgment on the pleadings. 3.3
Review proposed decision and discussion with IRS. 5.8

After attomey's fees motion (50.0 hours):

Prepare motion for litigation costs and afHdavits. 10.4
Prepare aniendment to motion for litigation costs (to

add one paragraph to include costs incurred after

filing motion) and review IRS' objection. 2.5

1tZ
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Purpose Hours

Reply to IRS' objection. 24.6
Prepare for hearing on motion (includes 1.4 hours for

work of co-counsel). 5.7
Attend hearing (includes 3.6 hours for eo-counsel). 6.8

TOTAL 67.2

[* 1142] The Tax Court granted, in part, Petitioners' motion for costs and attorney's fees. Reimbursement for
"reasonable administrative costs" under section 7430(a)(1) for all the 5.9 atteaney hours incurred pre-petition after
receipt of the notice of deficiency plus $ 20.00 costs was allowed upon the finding that the Commissioner's position as
to the notice of deficiency was not substantially justified because the partnersbip adjustments violated the partnership
audit rules. The award included the reasonable attorney's fees incurred to "persuade [the Commissioner] that the notice
of deficiency was improper and to rescind that notice of deficiency."

The court did not award Petitioners reasonable "Htigation costs" under section 7430(a)(2), and held that the
Commissioner's position in the' judicial proceeding" was substantially justified because the answer fully conceded the
case. Nevertheless, the court found it was reasonable for Petitioners' eounsel to bave spent time preparing, filing,
discussing, and prosecuting the attomey's fees and costs motion, and awarded reimbursement for 10 of the 50 hours
claimed. The balanoe was disallowed because the Tax Court "believed that it was unreasonable to expend 50 hours of
attorney time to recover costs pertaining to the entire 17.2 hours ineurred prior to the Motion."

The $ 75.00 hourly rate, specified by section 7430 unless "the court determines that an increase in the cost of living or a
special factor ... justifies a higher rate," was enhanced only for cost-of-living increases. § 7430(c)(1)(B)(iri). The Tax
Court rejected Petitioners' olann that they were entitled to a special factor enhancement to $ 125.00 per hour, held that
the prevailing market rate in a given geographic area is not a special enhancement factor under section 7430, and
disagreed that "the dearth of qualified tax attorneys in Ventura County," ju.stified fee enhancement. "It observed that it is
not enough to simply say 'that lawyers skilled and experienced enough to try the case are in short supply."' The court
rejected Petitioners' argument that their attomey Staker's "specialized training" in tax law was a special factor, and held
that his expertise was not "needful for the litigation in question." In applying a cost-of-living adju.ctment ("COLA"), the
court chose October 1, 1981, as the baseline date because that was the date of enactment of a similar attomey's fee
provision contained in the Equal Access to Justice Act, Pub. L. i3o. 96-481, § 204(a), 94 Stat. 2321, 2327-29 (1980)
(codified as amended at 28 U.S.C. § 2412(d)) ("EAJA").

Petitioners were awarded $.1,628.49 attomey's fees for 15.9 hours of attomey's services at the rate of $ 102.42 pex hour,

5 and $ 20.00 as "administrative costs." The remaining 51.3 hours of attomey time claimed and $ 136.77 of costs were

held to be "nonrecoverable litigation costs." [**7]

5 The cost-of-living adjusnnent was based an inflation as measured by the consumerprice index for all urban consumers ("CPI-I3") between

Febmery of 1989 end Muy of 1990.

Petitioners' appeal was timely. The Commissioner cross-appeals the Tax Court's calculation of the COLA under section
7430. Petitioners also seek recovery of fees and costs incumed in this appeal pursuant to section 7430. See Prandini v.
National Tea Co., 585 F.2d 47, 53 (3d Cir. 1978), cited with approval in In Re Nucorp Energy, Inc., 764 F.2d 655,
660-661 (9th Cir. 1985).

t-G
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The central question presented under § 7430 is: At what point or points in the proceeding does the determination of
whether there was substantial justification of govenunent conduct commence? Once a detetmination of the point of
commeneement has been made and it is found that no substantial justification exists, do the effects of that determination
persist throughout the entire proceedings? Petitioners contend that the [**S] determination of no substantial
justification should be made at the carliest possible point in the proceeding consistent with law, and that the
determination is thereafter binding. The Commissioner contends that an initial determination in administrative
proceedings is not binding on later judicial proceedings.

[* 11431 JURISDICTIONAND STANDARDS OF RBVIEW

Jurisdiction is conferred by I.R.C. § 7482. [HN2] The Tax Court's constmction of section 7430, as to the bifurcation
and cost-of-living adjustment issues, involves questions of law which we review de nnvo- Sliwa v. CommLssioner, 839
F.2d 602, 605 (9th Cir. 1988). The Tax Cottrt's determination of whether the Commissioner's position was "substantially
justified" is revicwed for abuse of discretion, Bertolino v. Commissioner, 930 F.2d 759, 761 (9th Cir. 1991), as is its
determination of the amount of attorney's fees to be awarded. Pierce v. Underwood, 487 U.S. 552, 571, 101 L. Ed. 2d
490, 108 S. Ct. 2541 (1988) (setting review standard for award of attorney's fees under the Equal Access to Justiee Act).

[HN3] The reasoning employed by the courts under the attomey's fees provision of the Equal 1**9] Access to Justice
Act applies equally to review under section 7430. Estate of Merchant v. Commi.xrioner, 947 F.2d 1390, 1393 (9th Cir.

1991) ("Most of the Supreme Court's reasoning [under the EAJA] applies equally to review under [section 7430] ");
Oliver v. United States, 921 F.2d 916, 922 (9th Cir. 1990) ("There is little dispositivc difference between section 7430

and the EAJA.").

DISCUSSION

Construction Of Section 7430: Bifurcation.

Section 7430 was amended in 1988 to delineate separately the administrative and court phases of the proceedings by
replacing the tenn "civil proceeding" with "administrative or court proceeding." The terms "reasonable adnrinistrative
costs" incurred in an administrative hearing and "reaGonable litigation costs incurred in connection with" a court
proceeding were also added. Corresponding changes were made throughout the statute.

In the amended subsection (c)(7), which defines the key phrase "position of the United States," "civil proceeding" was
changed to "judioial proceeding" in pavagraph (A), whiie language canceming "administrative proeeedings" in
paragraph (B) was rcwritten. [**10] 6

6 Prior to the 1988 amendments, pertinent parts of section 7430 provided:

AWARDING OF COlJRT COSTS AND CERTAIN FEES.

(a) In generut. - In the nase of any ¢in6pmceeding whit-0e iv -

(1) brought by or agatnrf the UnitedState.s in connecfron with the determinution, collecllon, or refund of any tar, infereer, or penulty under

this title, and

(2) bmught in a cuurt of the United Slates (including the Tax Court and the United States Claims Court), the prevailing party may be
awarded a judgment (payable in the case of the Tax Court in the same toarmer as such an award by a district court) for reamnahle lifigation

co.etc incurred in euch pmeeeding.

(c) Defmitioos.

(1) Reasoneble litigation coels

(2) Pn:vailing puRy

^L)-t
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(3) Civil actions. - The teffi "dcfl proceeding" includes a civil action.

(4) Pasition of United States. -1Le tenu "position of the United States" includes -

(A) the position Gken by the tlnired Sorics in the c•ivifproceed'mg, and

(B) any admmistrative action or inaction by the District Council of the Inrcroal Rcvenue service (and all subsequent admmistr3dve action or
inaction) upon which such proceed'mg is based.

26 U.S.C. § 7430(a), (c)(1) - (4) (1987) (emphasis added).

The 1988 amendments changed § 7430 as follows:

Subsection

(a) "In General.":

"('ivit proceeding" was cbanged to "admmist.mtive or courtproceeding;" paragraph (2) ("brougbt in a eourt of the United Smtes ...") was

deleted; "teasonable litigation costs ineursed in such proceeding" was broken down into "rcasonable administrative costs incurred in

connection with such administrative praeeeding" and "reasonable litigation costs mcurred in connection with such coutt procceding;"

Subsection (c) "Definitions.":

Subsection (c)(1), "Reasoaable litigalion costs," wbicb ineluded "reasonable court cast.s," reasonable expens'es and cos6 associated with

experts and any studies, and attorney's fees, was broken down inta twa subsections, (c)(1) "Reasoneble litigatiun costs," which includes

reasonahle eeurt costs, reasonable expenses and costs associated with experts and any studies, aud attonrey's tees, and

(c)(2) "Reusuuxble administrative costs," which includes adnvnistrative fees, reasonable expeuses and costs associated with experts and any

studies, and attomey's fees.

Subsection (c)(2), "Prevailing paety," was renumbeted as sabsection (c)(4), and "civil prar .I" was changed te "the proceeding"

Subseetion (c)(3), "Ciril actions,"dcGning a"cbiE proceedbtg;" was deleted, and subsections (c)(5) and (c)(6), which separatcly defute

"Adndnistrative proceedings" uud "Cottrt proeeedings," werc added

SubsecLion (c)(4), "Position of the United Smtes," was renumbered as subsection (c)(7). In Paragraph (A), "civil proceeding" was cbanged to

"judicial proceeding;" paragreph (B) was deleted, and a new parugraph (B) with subparagraphs (i) and (ii) was added.

[**111 [*11441 Divergent judicial opinions exist as to whether the phrase "position of the United States" referred to
the government's position both in prelitigation administrative proceedings and after the commencement of litigation. 14
Jacob Mertens, Law ofFederalIncome Taxation § 50.566 (1992). Sliwa, 839 F.2d at 606, held that under the 1982
version of section 7430, "position of the United States" referred to the goverttmenPs pusition in both prelitigation
adninistrative proceedings and after eemmencement of fitigation, not only the govetnment's in-court litigation position.
7 However, this Court has recognized that "[the] rule of Sliwa does not apply to section 7430 in its present form, after
the 1986 and t 988 amendments." Estate ofl6lercchant, 947 F.2d at 1392, n.6; see also Berfolino, 930 F.2d at 761

(implying that Sliwa was not applicable to cases decided after the 1986 amendment to section 7430). The interpretation
of amended section 7430 presents a question of first impression in this circuit.

7 Under 7430 (1982), the prevailing party was required ta establish that the position of the United States was "unreasonable." The ptesent

standard is "not substantially justified."

[*x12] The Tax Court bifurcated the inquiry wbetherthe "position of the United States" was substantially justified: 1)
in the administrative proceeding, where the "position of the United States" as to the deficiency notice was held not to be
substantially justified; and 2) the judicial proceeding, where the "position of the United States," as determined by its
answer which conceded the case, was held to be substantially justified. The Tax Courl found that because the plam

1 l-s-:_
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l.anguage of amended 7430(c)(7), unlike that of pre-1988 § 7430, refers to the administrative proceeding separately
from the judicial proceeding Congress intended that the United States could take two positions, which can be evaluated
separately to determine if each was "substantially justified." The Tax Court acknowledged but did not follow Sliwa
because that decision was "not applicable to cases decided under TAMRA." It reasoned that "in a civil proceeding' [the
language of the pre-1988 statute] is much broader than'in a judicial proceeding [the current statutory language]," an
interpretation underscored by a separate provision "in the [amended] statute for administrative proceedings."

[**13] Petitioners assert that the "position of the United States" is determined solely by the notice of deficiency and
cannot be redetermined at the litigation stage of the case. They advance several arguments, but we reject them and
uphold the bifurcated approach adopted by the Tax Court.

The Plain Language OfSeetton 7430.

Petitioners first argue that the 1988 amendment to section 7430, which added paragraphs (i) and (ii) to subsection

(cx7xB) demonstrates that the "position of the United States" is established as of the date of the notiee of defioiency

and does not change for purposes of evaluating whether the United States' position in the judicial proceedings is

"substantially justified." In other words, paragraphs (i) and (ii) not only modify subsection (c)(7)(B), but also modify

subsecteon (c)(7)(A).

Second, even if paragraphs (i) and (ii) do not modify subsection (c)(7)(A), petitioners argue that the term "judicial
proceeding" is an umbrella term which includes "administrative proceeding" and "court proceeding;" therefore, the
"position of the United States" is still determined by the earlier of (i) or (ii), unless there 1**141 is no IRS appeals
decision or notice of deficiency, in which case die "position of the United States" is determined by the answer in the
litigation. Neither of these arguments has merit.

Effect OfParagraphs (i) and (ii)

The first contention is defeated by a faciai reading of § 7430(c)(7), with due respect )*1145] for grammar and

punctuation, and leads to the conclusion that paragraphs (c)(7)(B)(i) and (ii) are altemative objects of the preposition

"of," the final word of the introductory clause in (c)(7)(B), and modify only subsection (c)(7)(B) and not subsection

(c)(7)(A). [HN4] As a general rule, a modifying clause applies only to its immediate antecedent. 2A Norman J. Singer,

Sutherland Statutory Construction § 47.33 (5th ed. 1992); see e.g., Pacificorp. v. Bonneville PowerAdmin., 856 F.2d

94, 97 (9th Cir. 1988). This conclusion is reinforced by the limitation set forth in subsection (c)(2)(B), which defines

"rcasonable administrative costs" and fixes those costs by reference to language identical to that in subsection

(c)(7)(B)(i) and (ii)

Jadicial Procee.ding

Petitioners' second contention is resolved by our reading [**15) of the term ' judicial proceeding" as synonymous with
"court proceeding," and not as an umbrella term that includes the term "administrative proceeding." [HN5] Words with
a fixed legal orjudicially settled meaning, where the context so requires, must be presumed to have been used in that
sense. I Mertens at § 3.36 (1991) citing Real L.statc-Land Title & Trust Co. v. United State.s, 309 U.S. 13, 15, 84 L. Ed.
542, 60 S. Ct. 371. Words of both technical and common usage are construed in the latter sense unless the statute
plainly indicates otherwise. I Mertens at § 3.36, citing, lf z(tcuts v. hTtion Dairy Co., 275 U.S. 215, 218, 72 L. Ed. 247,
48 S. Ct. 71.

Dictionary definitions tend to support the construction of "judiciat proeeeding" as synonymous witlt "couxt proceeding."

Srz, e.g., Blackis Law Dictionary, 46 (6th ed. 1990) (defu»ng "administmtive procedure" as "methods and processes

before administrative agencies as distinguished from judicial procedure which applies to courts...... (emphasis

added)). By contrast, courts have held that actions taken or proceedings by the IRS prior to initiation of litigation in the

Tax Court or the district court are "non-judicial [**16] in nature." See, United States v. Baggot, 463 U.S. 476, 479, 77

L. Ed. 2d 785, 103 S. Ct. 3164 (although a Tax Court petition for redetermination of tax or a suit for refund is a"judicial

LlIo
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proceeding," an IRS audit, including the IRS' informal intemal appeal component, is not itself a' judicial proceeding.");
United States v. Ryan, 455 F.2d 728, 733 (9th Cir. 1971) (IRS investigation is not ajudicial proceeding.).

Petitioner's cascs cited as eontrary authority, e.g., Alleglrarty Corp. v. Parrremy, 898 P.2d 1314 (8th Cir. 1990) concetn

the different issue of fixing the limits of the abstention doctrine. In that context a' judicial pmceeding" can include any

preceding and related "administmtive proceeding." Broad principles of eomity and federalism are not here implicated;

xather, our focus is on the interpictation of the specific language of a technicat statute. Botk coymnon usage and relevant

case law require that' judieial proceeding" be interpreted as synonymous with "court proceeding" as defined in section

7430(c)(6). The terms "court" and "judicial" are hereafter used interchangeably.

Interpretation [**17] OfTheStatuteAsAWhole

In analyzing the plain meaning of section 7430, the guiding principle is that [HN6] a statute must be examined as a

whole, with all of its sections and subseotions in mind. See, Hellmich v. Heliman, 216 U.S. 233, 237, 72 L. F.d. 544,, 48

S. Ct. 244. The section 7430(c)(4)(A) definition of "prevailing party" cannot be fully understood without reading

section 7430(a). Subsection (c)(4)(A)(i) refers only to "the proceedings" (emphasis added) to which subsection (a)

appfies. In requiring that the prevailing party establish that the United States' pasition was not substantlally' jastitied

Subscetion (a) refers alternatively to "any administrative or court procecding," and to both administrative costs and

litigation costs. Prior to the 1988 amendment, § 7430 referred only to "any civil proeeeding "(7430(a) 1987); the

autended vexsion distinguished and separately defuwd "adminishativc pioeeed'+ngs" and "court proceedings."

7430(c)(5), (6). Looking at § 7430 as a whole, "the proceeding" must refer to either the court or [**18] the

administrativc [*1146] proceeding or both. It follows that [HN7] the prevailing party in both administrative

proceedings and judicial proceedings who seeks administrative and litigation costs must separarely establish that the

United States' position in each of the proceedings was not substantially justified.

This interpretation is consistent with subsection (c)(7), which defines the position of the United States as the position
taken in the administrative praceeding and the position taken in the judicial proceeding.l7tus the position taken in the
administrative proceeding does not automatically apply to the judicial proceeding. [HN8] According to the plain
language of § 7430 and under the normal rules of statutory construction, a bifurcated analysis of "substantially justified"
should be made in each proceeding.

Legi.slaSve History

[HN9] Although the starting point for analyzing a statute is with its language, the court may look beyond the language

of the statute to the legislative history where the language is ambiguous, or where the literal application of the statute

will produce a result demonstrably at odds with the intentions of its drafters. United States v. Turkette, 452 U.S. 576,

580, 69 L. Ed. 2d 246, 101 S. Ct. 2524. ['*19]

Petitioners urge that the legislative history of § 7430 reveals Congress' intent that the "position of the United States" is

deftned solely by the earlier of the notice of deficiency or the taxpaye['s receipt of the IRS Office of Appeals' notice of

decision. In support of this argument, Petitioners cite the House of Representatives Conference Report to Accompany

H.R.4333:

Position of the United States. - Tbe conference agreement follows the Senate amendment, with the modification that the

position of the United States is determined as of the earGer of (1) the date of the receipt by the taxpayer of the notice of

the decision of the IRS Office of Appeals, or (2) the date of the notice of deficiency. If neither ds applicable, the

position of the United States is that taken in the litigation.

2 Technical and Miscellaneous Revenue Act of 1988, Conference Report to Accompany H.R. 4333, H.R. Rep. No. 1104,

(Vol. 2) 100th Cong. 2d Sess. 226 (1988) (emphasis added), reprinted in 1988-3 C.B. 473, 716. Based on the last

sentence quoted above, Petitioners argue that bifurcation is impermissible. They claim that only when [**20] there is

no IRS appeals decision or notice of deficiency is the "position of the United States" defined by the position taken in the

1[7
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litigation. When, however, either an IRS appeals decision or a notice of deficiency exists, the "position of the United
States" is defined by the earlier of these, and the position taken in the litigation is irrelevant.

The Conference Report, hawever, is tnocc reasonably read to mean "that the position of the United States [in an

administrative proceeding] is determined as of," the position taken in the earlier of (1) or (2). This interpretation is more

in keeping with the plain language of § 7430. Nothing in the Report forecloses the possibility of a change in the position

of the LTnited States fmm tiie administrative to the eourt proceeding.

To pennit a bifurcated analysis of the reasonableness of the Govemment's position does not undemtine Congress'
expressed intent in section 7430 to "deter abusive actions and overreaching by the Internal Revenue Service and ...
enable individual taxpayers to vindicate their rights regardless of their economic circumstances." H.R. Rep. No. 404,
97th Cong. [**21] 1st Sess. 11 (1981). To the contrary, a bifurcated analysis not only ensures that the prevailing
taxpayer is reimbursed for pre-litigation and litigation costs, but also supports Congress's intent that before an award of
attotney's fees is made, the taxpayer must meet the burden of proving that the Government's position was not
substantially justified. It affords another opportunity for the United States to reconsider an inappropriate position.

Case Law

Although the Tax Court correctly found that Sliwa was not applicable to cases decided under TAMRA, that case is

instructive. Siiwarejeets a narrow consfxucticn [*i14'S} of thetexm "cStiii proceeding" wMch wou5d limit the ccurt's

examination of government conduct to that following the initiation of litigation by the taxpayer, reasoning "that such a

restrictive construction of'section 7430 is unwarranted, and, indeed, undermines the legislative intent of the statute to

enable taxpayers to 'vindicate their rights regardless of their economic circumstances."' Sliwig 839 P.2d at 607.

Petitioners erroneously argue that a construction of section 7430 [**22] which pemuts a bifurcated analysis of

"substantially justified" cannot be hannonized with the judicial concern expressed in Sliwa. That concem was that the

prevailing taxpayer would be foreclosed altogether from reimbursement for attorney's fees, when the govemment's

prelitigation position was unreasonable but its litigation position was reasonable. This ecncem was expressly addressed

by the 1988 amendments, which we construe to permit a bifurcated analysis that examines the reasonableness of the

government's position at both the administrative level and the court level.

li.state ofMerchant is said by Petitioners to disapprove a bifurcated analysis of "position of the United States." That
case held that, under the 1982 version of section 7430, in making the detemtittation that the position of the United States
in the proceeding was unreasonable, "the reasonableness of the govemment's prelitigation administrative actions, as
well as that of its later litigating position, must be taken into account." E,state of Merchant, 947 F.2d at 1392, citing

Sliwa, 839 F.Zd at 605-07. In a footnote, ["`*23] the court added: "[Section 7430(c)(7)(B) (1988)] now provides that

the 'position of the United States' in tax proceedings is to be determined from the date of the receipt by the taxpayer of

the notice of decision of the Internal Revenue Service Office of Appeals, or the date of the notice of deficiency,

whichever is earlier." Id. at 1392, n.6 (emphasis added). Petitioners suggest that the juxtaposition of these two

statements creates an inference that under the 1988 amendments to § 7430, the "later litigating position" of the United

States is no longer relevant when the governinent's position at the earlier of the taxpayer's receipt of the notice of the

IRS Office of Appeals decision or the notice of deficiency is unneasonable.

We disagree. The interpretation which comports with the plain language of section 7430 is that the phrase ' from the

earlier of the taxpayec's receipt of the notice of the LRS Office of Appeats decision or the natica of dePiciency" marks

the starting point, not the ending point, of the analysis of the United States' position. Under this interpreta6on, the

position of [**24] the United States .starts with the earlier of the two, but has room to change toward reasonableness

between the administra(ive and court proceedings. 71e bifureated analysis used by the Tax Court is consistent with this

circuit's case law interpreting § 7430 prior to the 1988 amendments.

ll^-
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8 Althaugh the standard has changed from'Yeasaneble' to "substantialty justified," the standard is stitt measured by'4easonableness":

"Subslautiattyjustified" means "justSed to a dagree that cnutd satisfy a reasonable persan." Pierce v. Underwood 487 U.S. 552, 565, 101 L.

Ed. 2d 490, 108 S. Ct. 2541 (1988).

Did The Tax Court Abuse Its Discretion In Determining That Respondent'.s Position In The Jndieial Proceeding

Was Substantially Justtfted?

[HN 10} 3n order to recovet an award of aitomey's fees from the Govemment, a tax litigaM must quaTify as a"prevailing

party" under section 7430(c)(4)(A). "First, the litigant must'establish that the position of the United States.. [**25] .
was not substantially justified.' Second, the taxpayer must also'substantially prevai]0' with respect to either'the amount

in controversy' or'the most significant issue or set of issues presented.' § 7430(c)(4)(A)(ii)." Hea.sley v. Commr.s.rroner,

967 F.2d 116, 120 (5th Cir. 1992) (emphasis in original).

The statutory phrase "substantially justified" means "'justified in substance or in the main' - that is, justified to a degree

that oould satisfy a reasonable person." Pierce v. Underwood, 487 U.S. at 565. "That is no different from the'reasonable

basis both in law and fact' formulation ... To be'substantially justified' [*1148] means, of course, more than merely

undeserving of sanctions for frivolousness .. ." Id. at 565-66.

Commis.sioner'.s Concession OfLiability.

Generally, the position of the United States in the judicial proceeding g is established initialy by the Government's

answer to the petition. See, e.g., Sher v. Commissioner, 861 F.2d 131, 134-35 (5th Cir. 1988). Here, the Tax Court

concluded that the position [**26] taken in the judicial proceeding was substantially justified because the

Commissioner, in his answer:

9 The parties now agree that the United States' position in the administrative praeeeding was not substantially justified and that a portion of

the attarneys' fees award tu PeUtioners was pmper.

admitted that petitioners had no tax liability, but denied that the issuance of the notice of deficiency was improper....

Thus, it is clear that [the Commissioner's] position in the judicial proceeding (without regard to actions pertaining to the

Motion) was not only not substantially justified, but was in clear recognition of the applicable provisions of the law.

Case law holds that LHN1 1] if the Government concedes the petitioner's case in its answer, its conduct is reasonable.

See, Bertolino, at 761 (Cmvenunent's settlement of the case "with reasonable dispatch" after the complaint was filed was

reasonable); however, Petitioners correctly note that, while the Commissioner's answer in part admitted that Petitioners

owed [**27J no tax liability, his denial that the issuance ofthe original deficiency notice was improper was wrongful.

Normally, most of the elements, evidence and other insights gleaned from pretrial activities bearing on whether the

Govemment's position was substantially justified may be kiwwn only to the Tax Cooxt, and can oniy be reve•aled to the

appellate court through "the unaccustomed task of reviewing the entire record, not just to determine whether there

existed the usual minimutn support for the merits determination made by the factfmder below, but to determine whether

urging of the opposite merits detereaination was substantially justified." Pierce, 487 U.S. at 560. [HN12] Because of

the fact-bound nature of the inquiry, a deferential abuse of discretion review of the Tax Court's fmding of substantial

justification is appropriate. See, id; Estare ofMerehant, 947 F.2d at 1393.

The Comniissioner's opposition to Petitioners' motion for attorney's fees was based upon Revenue Officer Penny's
declaration under penalty of per,jury that Penny personally mailed a "no chattge" letter to Petjtioners. At a later hearing
on the fees issue, [**281 the Commissioner admitted that the Penny declaration was false as the alleged "no change"

Itj
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letter had in fact never issued. The Tax Court looked to the concession of the substantive tax issues and did not examine
the reasonableness of the Commissioner's simultaneous assertion in the answer that the deficiency notice was
substantially j ustified, which extended the dispute. The parties agree that the Commissioner's administrative proceeding
position was substantially unjustified. Petitionors' attomey was compelled to incur costs to prove the Commissioner was
unjustified in his administrative proceeding position.

Aitorney's Fees And Costs

The Congressional intent behind section 7430 is not served by looking only to the answer to determine whether the
govemment's position in the judicial proceeding was "substantially justified." The better approach is to examine the
parties' conduct within each stage of the case. Here, most of Petitioners' attorney's fees arose from the dispute over
entitlement to and the amount of recoverable attorney's fees and costs. This kind of satellite litigation is generally
referred to as "fees for fees litigation." Buchanan v. United Statea, 765 F. Supp. 642 (D. Or. 1991). [**291 The Tax
Court awarded Petitioners some attorney's fees associated with "preparing, filing, discussing, and defending the Motion
[for attorney's fees and costs]." Here, the Tax Court appears to have divided the time spent "preparing, filing,
discussing, and defending the Motion" between the adnilnistrative proceeding and the judicial proceeding [*1149] and
allowed 10 of Petitioners' 50 hours spent on the attorney's fees motion. No explanation is provided for the calculation of
this allowance.

Cer[ainly the Commissioner may be justified in disputing a ciaim for excessive fees in some situations. Hcre, howevcr,

the Commissioner refused.in both proceedings to acknowledge that Petitioners were entitled to fees or costs whatsoever.

This was unjustified. As a result, Petitioners' attorney incun•ed costs to prove that the Commissioner was unjustified in

refusing to acknowledge that any fees should be awarded. [HNI3] So long as the govetnment's position justifies

recovery of fees, any reasonable fees to recover such fees are recoverable. See, e.g., Powell v. Commissioner, 891 F.2d

1167, 1172 (5th Cir. 1990) ("Where the government's underlying position is not substantially [**30] justified, plaintiff

is entitled under the P.ASA [and § 74301 to recover all attoruey's fer,s and cxpenses reasonably incuired in cmnection

with the vindication of his rights, including those related to any litigation over fees, and any appeal."); Russell v.

Heckler, 814 F.2d 148, 155 (3d Cir. 1987) (Where the sole basis for the govemment's opposition to the fee petition "is

the alleged substantial justil3cation ofthe government's position in the underlying proceedings. .. the petitioner rvill

almost always, if not always, be entitled to fees for litigation over an EAJA fee petition if she is entitled to fees for the

underlying litigation;" (vacated on other groundr sub nam. Bowen v. Russell, 487 U.S. 1229, 101 L. Ed. 2d 925, 108 S.

Ct. 2891).

It cannot be detemilned whether the Tax Court correctly applied these principles in awarding fees for only one-fifth of
the alleged time spent to recover fees. We therefore reverse and remand for the determination of the proper recovery of
fees incurred to recover fees.

Did The Tax Court Abrr.se (ts Discretion in Refusing To Award Petitioners Attorneys Fees In Excess Of The
Statutory Rate Of S 75.00 Per SourY

[HN14] The [**31] measure of reasonable attomey's fees awarded as administrative or judicial proceeding costs under
§ 7430(a) is "based upon prevailing market rates for the kind or quality of services fumished" but "shall not be in excess
of S 75.00 per hour unless the court determines that an increase in the cost of living or a special factor, such as the
linated availability of qualified attorneys for such proceeding, justifies a higher rate." § 7430(c)(1)(B)(iii).

Petitioners arguc that they arc entitled to an award of attomey's fees in excess of the statutory limit because: (1) the

prevailing rate in Ventura County is $ 125.00 per hour; (2) Petitioners' attorneys are specialists in tax; and, (3) such

specialists are of linuted availability in Ventura County. In this appeal, Petitioners go further. They suggest this Court

adopt a rule that "recognizes tax specialists" by enhancing attomey's fees in every § 7430 case in which a taxpayer is

represented by a tax lawyer.

1 'z-'J
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In Pierce, the Supreme Court interpreted a substantially identical provision of the EAJA and held that "the prevailing

market rate" is not a "special [**321 factor" which would justify an upward departure from the $ 75.00 hourly rate set

by Congress:

The "special factor" formulation suggests Congress thought that $ 75 an hour was generally quite enough public
reimbursement for lawyers' fees, whatever the local or national market might be.... The exception for "limited
availability of qualified attoriteys for the pmceedings involved" must refer to attorneys "qualified for the proceedings"
in some specialized sense, rather than just in their general legal conipetence. We think it refers to attomeys having some
distinctive knowledge or specialized skill needful for the litigation in question - as opposed to an extraordinary level of

the general lawyerly knowledge and ability useful in all litigation.

487 U.S. at 572 (emphasis added).

Here, the Tax Court interpreted Pierce to mean that, to qualify for a higher than statutory rate, the attomey must possess

not just general training in tax, but rather special training in an area "needful for the litigatian in question:" The Tax

Court concluded [*11501 that while attorney Staker Possessed Specialized skill and knowledge in the area of TEFRA

partnerships, [**33] the Commissioner conceded the underlying TFFRA issue; thus the only issues litigated by Staker

in the Tax Court were the fees issues, which did not require his specialized skills. Accordingly, Staker's specialized

skills in TEFRA were not "needful for the litigation."

The Tax Court's holding that [HN151 general tax expertise does not qualify as a "special factor" warranting an
enhancement of the statutory fee award is in keeping with the language of § 7430, logic, and the case law. As the

Second Circuit has explained:

Section 7430 applies only to tax cases; therefore most of the applications for attotney's fees under it would be to pay
attomeys who have brought or defended tax cases. Such lawyers presumably all have a certain degree of "tax expertise."
To suppose that Congress intended them all to be paid at a higher than $ 75 an hour rate would allow this "special
factor" exception to swallow the S 75 an hour mle.

Cassuto v. Commissioner, 936 F.2d 736, 743 (2d Cir. 1991). Aceord Bode v. United States, 919 F.2d 1044, 1050 (5th

Cir. 1990) ("Clearly, counsel's expertise [**34] in tax law, in and of itself, is not a special factor warranting a fee award

in excess of $ 75 per hour under section 7430."). In light of the foregoing, it is unnecessary to discuss Petitioners'

contention that tax specialists are allegedly not available in Ventura County.

What Lc The Effective Date From Whieh To Measure The Cost-Of-Living Adjustment (COLA) Provided in § 743 0?

Based on a COLA pursuant to § 7430(c)(1 )(B)(iii), the Tax Court awarded Petitioners a higher rate than the $ 75 per

hour statutory attomey's fee. The Tax Court based the adjustment on the Consumer Price Index (CPI) since October 1,

1981, the date of the enactment of the EAJA's $ 75 hourly cap. The Commissioner cross-appeals the Tax Court's

appflcation of the 1981 CPI and argues that the proper starting point for calculating the COLA is from the January 1,

1986, the effective date of the § 7430 COLA provision.

Petitioners counter by asserting the cross-appeal is improper due to the Commissioner's alleged failure to raise the issue
before the Tax Court. The Commissioner responds that his objection to Petitioners' costs as unreasonable J**35]
preserved the issue. Moreover, Petitioners failed "expressly" to argue that October 1, 1981, was the starting point for
calculating the COLA until their reply to the Commissioner's objection. The Commissioner asserts that he was
effectively prevented from addressing the issue by this failure.

The Commissioner did not dispute Petitioners' evidence of cost-of-fiving figures for the greater Los Angeles area, did
not object when the Tax Court held that it was going to use the CPI fmm the greater Los Angeles area, and did not
submit any evidence of its own on the issue. Nevertheless, the Connnissioner argues that a remand for the proper
cost-of-living adjustment is unnecessary because those calculations already have been done by the Commissioner in
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another case, Bayer v. Commissioner, 1991 Tax Ct. Memo LEXIS 325, 61 T.C.M. (CCH) 2980, 1991 T.C. Memo 282

(1991), motion for reconsideration denied, 98 T.C. 19 ( 1992).

[HN161 Generally, a party may not raise new issues on appeal. Taylor v. Sentry Life Irrs. Co., 729 F.2d 652, 655 (9(h

Cir. 1984) (per curiam). However, the COLA issue is important to the future application of secfion 7430, [**361 and

we have discretion to hear it because it is solely a matter of statutory construction. Aber Corp. v. Ski'.r Enterprises. Inc.,

748 F.2d 513, 516 (9th Cir. 1984)

To calculate the COLA from October 1, 1981, the Tax Court relied on its own precedent in Ca,s,suto v. Commi.c.cioner,

93 T.C. 256, 272-273 (1989) as well as on oases decided under the EAJA. See, e.g., Animal Lovers VolunteerAssn., Inc.

v. Carlucci, 867 F.2d 1224, 1227 (9th Cir. 1989); Ramon-Sepulveda v. Immigration & Naturalization Service, 863 F.2d

1458, 1463-64 (9th Cir. 1988). After the Tax Court filed its decision in the instant case, Cassuto [* 11511 was

overtumed by the Second Circuit. That Court reasoned as fo0ows:

Congress clearly intended § 7430 to follow the same fee structure as the EAJA when it amended the statute in 1986 to
"conform ... more closely to the Equal Access to Justice Act." Before that time, § 7430 set forth no hourly fee
reimbursement rate, but allowed simply for a maximum award of $ 25,000 in undifferentiated litigation costs. [**371
The 1986 amendment established the S 75 an hour fee rate, and allowed courts to subsequently add colas to that rate.
There is no evidence, however, that Congress intended to pre-date § 7430's new structure to the date of the EAJA. If
that had been Congress' intent, it would havc been easy for Congress to make this known, or to have simply calculated a
COLA from 1981 to 1986, and made that the new base hourly rate.

936 F.2d at 742. (citation omitted). Petitioners argue that the Second Circuit opinion should not be followed by this
Court because, in its subsequent opinion in Bayer, the Tax Court declined to follow Cassuto. In addition, the Fifth

Circuit has also applied the § 7430 COLA. See, Heasley, 967 F.2d at 125.

We Gnd the Second Circuit's reasoning compelling. lf Congress intended the EAJA COLA to apply in § 7430 cases, it
could have so provided very easily. The express language of the statute, § 7430(c)(1)(B)(iii) does not support the
opinion in Ca,esuto. [HN17] The correct starting point for calculating [**381 the COLA is January 1, 1986.

Amount Of Fees And Costs Awarded

The Tax Court awarded Petitioners fees for only 15.9 of 67.2 hours of attomey time and $ 20A0 in costs for all of the
work done on the ease. The Tax Court cancatly applied a bifureatcd analysis, but provided no detailed explanation as to
how the award of fees and costs was calculated. Already mentioned was the court's failure to offer any explanation as to
why 10 hours were awarded for the judicial proceeding concerning fees. Likewise, the $ 20.00 award for costs appears
arbitrary, as no deference to a cost in that amount or an explanation of how it was cakulated appears in the record.
Finally, the cost of the filing fee in thejudicial proceeding should be allowed because the petition was necessitated by
the Commissioner's unjustified failure to respond in a timely fashion in the administrative phase.

CONCLUSION

The decision of the Tax Court is reversed and remanded for a redetermination of Petitioners' entitlement to, and the
amount of, costs and attorney's fe<.s in the judicial proceeding. The decision finding Petitionets entitled to attomey's fees
and costs in the administrative proceeding is affirmed, [**391 except that the Tax Court must recalculate the amount of
attorney's fees and casts. The decision enhancing attotney's fees and costs by the EAJA 1981 COLA is reversed. On
remand, the Tax Ccwrt shall apply the section 7430 COLA as of January 1,1986.

Each party shall bear its own costs on appeal; Petitioners' request for fees and costs associatcxl with this appeal under
section 7430 is denied.

AFFIRMED in part, REVERSED in part, and REMANDED.
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EXHIBIT No. 12

12. The Chief Justice of the Washington State Supreme Court (1995-2001), and
previously a member of the Washington State Senate (1979 to 1995), the
Honorable Philip A. Talmadge, wrote a 13,000 word &rticle in the Seattle
University Law Review, "A New Approach to Statutory Interpretation in
Washington." Attached in the Appendix as Exhibit 12.
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ARTICLE: A New Approach to Statutory Interpretation in Washington

NAME: Philip A. Talmadge*

B1O: * B.A. Yale University, J.D. University of Washington. The author was a member of the Washington State Senate
from 1979 to 1995 and a Justice of the Washington State Supreme Court from 1995 to 2001. He gratefully
acknowledges the assistance of Natalee Fillinger, Kimberley Gore-Galbraith, and Bemard H. Friedman in the research
and preparation of this article.

SUMMARY:
... Finally, I will recommend a new pamdigm for statutory construction so tbat Iegislative intent may be mere

accurately conveyed to the courts, abandoning many of the time-encrusted canons in favor of principles of interpretation

adhering more specifically to the legislature's actual statutory language.... Particular legislators, by virtue of their key

leadenhip positions as cotmnittee chairs, will have a greater say in the creation of legislation, as well as its content....

This same concept has been applied to legisiative intent: ... However, an operating definition of legislative intent is

possible. ... Since the men were charged under the explosives statute, the dissent found the Explosive Act

mrmnbiguous, and the searcb far h,̂ gis4ntiv e intunt by employing the nanon of in pari materia was improper, warning

that "to broaden the use of in pari materia beyond these narrow boundaries - i.e., using it as a vessel to navigate beyond

distinet statutory enactments - is to usurp the sought-afier legislative intent byjudicial construction out of whole cloth.

... An additional source of legialatisr intent is found in the action of the governor. ... Thus, veto messages of the

governor are significant sources of legislative intent....

TEXTc
[*179]

When the legislature enacts a statute, it intends to accomplish a particular purpose. Such a purpose may be

shrouded in imprecise drafting, legislative jargon, or political compromise. "I Nevertheless, it is the cons6tutional role

of the courts in a particular case to implement the legislative purpose expressed in statute. It is in this practical

application that the problems with the enactment arise.

1*1801 In a case or controversy, the courts use a variety of principles of statutory interpretation to assess precisely

what the legislature meant in enacting a statute. Unfortunately, the canons of statutory construction developed by courts

across the United States, including those in Washington, are often result-driven. There are literally so many canons of

statutory construction, often diametrically opposed to one another, that the courts may pick and choose those canons

most favorable to the ultimate disposition the court wishes to achieve. This leaves considerable power in the hands of

the judiciary to make policy as the judges deem fit without regard to the legislature's actual intent in enacting a statute.

In this article, I will first explore Washington's existing law, both statutory and judicial, on statutory interpretation.
I will then evaluate the mechanisms for construing statutes derived from common law and legislative sources. Finally, I
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will recommend a new paradigm for statutory construction so that legislative intent may be more accurately conveyed
to the courts, abandoning many of the time-encrusted canons in favor of principles of interpretation adhering more
specifically to the legislature's actual statutory language.

I. Washington Law on Statutory Construction

Washington law on statutory construction is found in statute, court nile, and case law. However, the common law rules

of construction have been the predominant analytical force for interpreting statutes. Each aspect of interpretation is
treated here in tum.

A. Statutes

A little known aspect of Wasbington law on statutory construction is that the legislature itself has established certain

rules of construetion in statute. As cacly as 1891, tha legistature detennined that the Washington Revised Code was to

both be "llberally construed" and "not be limitod by any rule of strict construction." n2 The courts have not specifically

employed this statutory provision, instead choosing generally to utilize common law rules of statutory construction,

applying statutes liberally or strictly.

Where statutes are amended, the legislature has adopted a general policy against implied repealors; statutory
provisions substantially the same as those of a statute existing when the provisions were enacted are deemed a
continuation of that statute. 0

[*181] If the legislature has amended the same code section more than once in the same legislative session without

internat reference, the various amendments may be given effect if they do not conflict; if they conflict, the last enaeted
amendment controls. n4 The legislature delegated authority to the code reviser to publish the Washington Revised Code

section with all of the amendments incorporated into that section, as well as to decodify repealed code sections which
were repealed withont refercnce to an amendmem to the section. n5

References to time, n6 certified mail use, 0 and numbers and gender na are also addressed by legislative rule.

In recognition of separation ofpowers concems, "9 the legislature adopted a statute indicating court rules in conflict

with statutory provisions render the statutory enactments of "no further force or effect." n1o This statute has been found

constitutional, nl I but the courts have limited its application to procedural statutes. n12 Wherever possible, however, the

courts endeavor to harmonize conflicts between rules and statutes to give effect to both within their appropriate spheres.

n13

The lcgislative enactments on statutory constmction, though not extensive in scope, am signifxcant because they

confinn a critical principle: [*1821 the legislature may take an active role in directing how the courts are to interpret

legislative enactments. By statute, the legislature may direct particularized expansive or restrictive interpretations of its
work, or generally mandate that cartain information xegarding the enactment is authoritative. This is vital to the later
discussion in this article of a new approach to statutory interpretation.

B. Court Rules

A second significant source of rules on statutory construction is found in court rules. In adopting procedural rules for
Washington's courts, the Wasbington State Supreme Court has established policies for construction of statutes in a
narrow band of circumstances.

By court rule, procedural statutes are superseded by the civil and criminal rules for superior court. n14 In certain
specific instances, thc judiciary has preserved a statutory enactment on what is ostensibly a procedural matter. n15
Whether the courts have the power to invalidate legislative enactments by judicial fiat is an open question in
Washington constitutional law. nr6
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The final and most significant source ofrules in Washington on statutory construction is case law. The Washington
judiciary claims the exclusive power to authoritatively interpret the acts of the legislature. 1117 This claim rings a bit
hollow in light of the legislature's power to amend a statute after the judicial interpretation of the legislatme's act. n1a
Regardless of the exclusivity of the authority, the consequences [*183] of the judicial interpretation are very
significant: the judiciary's interpretation of the statute becomes a part of the enactment as i£ it had been there since the

legislature enacted the legislation. 019

The Washington courts have developed a paradigm for analyzing a statute; the centcrpiece of this paradigm is that
the courts analyze a statute to cany out the intent of the legislature. °20 If the statute is plain and unambiguous, the
courts enforce the statute as written. °21 If the statute is ambiguous, susceptible to two or more reasonable
interpxetations, the cnurts resort to an interpretive process to ascertain the tegislature's meaning. n22 F,ach aspect of the
paradigm is reviewed here in tuin.

1. Legislative Intent

In numerous cases, Washington courts have indicated that their purpose in analyzing a statute is the implementation of
legislative intent. n23 [*184] This purpose has been described variously as the court's "primary goal" n24 or
"paramount duty:' n25

But in practical application, Washington courts have taken two distinct approaches to the intent of the legislature.
On the one hand, the courts have adopted a literalist approach: take the words as the legislature stated them. n26 The
second approach evaluates the "spirit" or "purpose" of the enactment and interprets the statute so as to avoid an absurd
result compolled by the actual legislative language. °27 Neither [*1851 approach is exclusive, as Washington courts
have used both. If, on the one band, the courts say they lack the power to insert words into a statute that the legislature
did not enact, it is difficult to then reconcile case law indicating the courts will supply language to avoid absurd results
and to carry out the legislature's spirit instead of the strict letter of the law. If W ashington courts have been troubled by
these divergent models of statutory interpretation, they have not articulated such concern in a written opinion.

The difficulty inherent in the seenzingly simple exercise of ascertaining the legislaG ve body's "intent" is striking. Of
course, it is very difficult to diseem precisely what 1471egislators and the governor or 535 members of Congress and
the President had in mind, if anything, with regard to a piece of legislation. Not all legislators are actively involved in
the enactment of a bill; not all tegislators n.ecessacily know the contents of a bitl on which they voted. "28

By its nature, the legislative process expects legislators will develop expertise in certain types of legislation.
Legislators serve on committees organized by subject matter and bills are directed to those committees for the critical
initial work, including public hearings. "29 Particular legislators, by virtue of thcir key leadership positions as committee
chairs, will have a greater say in the creation of legislation, as well as its content. °30 While the language of a statute
expresses the collective judgment of the legislature, it is also true that this collective judgment may be the actual
product of a single legislator or small group of legislators.

Many commentators contend that it is possible to diseem legislative intent from a statute. 031 They argue that
groups are capable of forming intent; in Pect, eolicctive intent is common. Examples of where collective intent
commonly occurs are within the military, an orchestra, a sports team, and a large corporation.

Philosopher Gilbert Ryle addressed this questiondecades ago. Ryle used the example of a person who, on visiting

Oxford University and being shown the various "colleges, libraries, playing fields, museums, [*186] scientific

departments and adn»nistmtive offrces, ... then asks,'But where is the University."' n32 After discussing two other

examples, Ryle writes:
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These illustrations of category-mistakes have a common feature, which must be noticed. The mistakes were ntade by
people who do not know how to wield the concepts University, division, and team-spirit. Their puzzles arose from [an]

inability to use certain items in the English vocabulary.

The theoretically interesting category-mistakes are those made by people who are perfectly competent to apply
concepts, at least in the situations with which they are familiar, but are still liable in their abstract thinking to allocate

those concepts to logical types to which they do not belong. n33

This same concept has been applied to legislative intent:

To refuse to ascribe a "purpose" to Congress in enacting statutory language simply because one cannot find tbree or
four hundred legislators who have claimed it as a personal purpose0 is rather like (to use Professor Ryle's old example)
refusing to befieve in the existence of Oxford University because one can only find colleges. °34

Legislatures can and do form an intent, which may be objectively discovered. To understand an individual's true intent,
it would be necessary to inspect the inner workings of the person's decision-making process, because individual intent is
both objective and subjective. Individual intent is formed by intemal values and impulses as well as external dynamics.
By contrast, a legislature's intent is objective and external. "A legislature is an intrinsically public body and wears its
inner thoughts on its sleeve, so to speak." °35 Analyzing credible documentation of the legislature's process regarding a

statute may enable a court to find legislative intent.

The fact that legislators have divergent degrees of input on legislation has lead commentators to conclude it is
impossible to discem a single intent from a collective body. o36 hi federal parlance, this analysis has been described as
the "Busy Congress Model." "37 Legislators are [*187] busy people who lack personal knowledge about most of the
bills on which they vote. Just as a corporate board member must rely on colleagues for information and advice about the
issues that he or she votes on, so a legislator must rely on trusted colleagues when casting a vote. It is a common and
acceptable practice to vote based on the advice of others rather than personal knowledge about the contents of bills. No
large institution could function if its decision makers could not rely on the advice of others. V oting based on advice
rather than personal knowledge is a common and perfectly appropriate way of managing massive decision making
responsibilities. That some legislators lack personal knowledge related to the contents of bills in no way diminishes the

potency of the statute's legislative intent.

In response to the views that intent may be diseemed from a collective body, or that legislative inteut is

appiopriatety gleaned from the working of a busy l.eg'tstative institutinn, some cornmentators not anly comend that it is

impossible to discover a single intent from a group as diverse as a legislative body, 0a but also argue that to rely on the

institutional processes associated with a legislative body may be demeaning to the democratic process. For example,

Justice Antonin Scalia of the United States Supreme Court criticizes the "Busy Congress Model" as degrading the

legislative process because it acknowledges that staff and lobbyists oreate laws with their aceompanying legislative

history; this diminishes the role of the people elected to make those judgments. According to Scalia, "the legislative

power ... is nondelegable. Congress can no more authorize one eommittee to'fill in the details' of a particular law in a

binding fashion than it can authorize a committee to enact minor laws." n39 Scalia and others would go farther and

dispense [*188] with the concept of legislative intent entirely, contending that the statutory text is the only real

manifestation ofle>;Islative intent. This approach bas been termed "textualism" and has powerful historical antecedents.

n40
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The importance of textualism rests in its simplicity. Such an approach rests on the language of the legislation ratber
than arcane judicial rules of construction or unreliable legislative history materials. The meaning is more accessible and
comprehensible to officials and citizens affected by the legislation. The textual approach also tends to constrain judicial
tendencies to engage in policymaking by construction. n'tl

The debate on legislative intcnt has raged in federal circles, but Washington cases reveal little attention to the
issue. While numerous Washington cases speak of 4egislatixc int.ent, they are devoid of sesious discussion of tbe
definition of the concept; by the very absence of definition to legislative intent, intent is what the courts say it is. This
is hardly a satisfying articulation of a key concept in statutory interpretation. [*189] Apparently, Washington courts

have not been troubled in the least about a definition of legislative intent evhile the debate about the concept rages

elsewhere.

However, an operating definition of legislative intent is possible. For the judiciary to spcak in terms of legislative

intent as a monolithic concept may be erroncous, but not fatal to the effort to discern the "intent" of the legislature. The

intent of the legislature is the aim or purpose of the enactment as objectivcly indicated in the language of tlte statute; the

intent may be revealed in the process of a bill's enactment by the legislature. Although the subjective statements of

individual legislators may contribute to understanding the legislature's objective intent as expressed in the statute's

language, the touchstone for thejudiciary's interpretive role must still be, first and foremost, the language of the statute.

n42

This concept of legislative intent derived from the language of the statute may be flexible. If the legislature is
seeking to remedy a very specific problem, its intention may be easy to discover. By contrast, if the problem is of
greater magnitude, the legislature may envision a variety of potential ways of achieving the larger legislative goal aind
inay afford the judiciary or the administrative agencies wider discretion in achieving the necessary goal. n43

[*1901 In any event, it is still appropriate to speak of thejudiciary's obligation, based on separation of powers

analysis, to effectuate tbe Legislature's intent in interprcting an enactment as the tone4tstone of statutory construction.

n44

2. AmbiguouslUnambiguous Enactments

a. Plain Meaning Rule

Washington courts have long indicated that they will not construe a plain and unambiguous statute, that is, they will not
resort to canons of construction or legisladve history to analyze the meaning of a statutc. This is often described as the
plain meaning rule. n45

The concept of judicial reluctance to construe unambiguous legislative enactments runs deep in the
Anglo-American legal tradition. Some eommentators contend the plain meaning rule may be traced to nineteenth
century England. n46

Early English cases indicated the courts would attempt to understand the "mischief' Parliament was seeking to

suppress and then would construe the statute in the fashion most advantageous to the suppression of the mischief. "47

Later English cases employed both a literal rule n48 and a so-called golden rule n49 in interpreting statutes. In [*191]

the United States, the plain meaning rule was effectively adopted by the United States Suprome Court as early as 1889,

n50 but was not adopted by name until 1929. n5l

The plain meaning xule has been applied by Washington couits since temtorial days, but the couris did not

articulate the origin of the rule. n52 In Board of Trade v. Hayden, n53 Justice Dunbar, who was present at the

eonstitutional convention, implied the plain meaning rule was an essential pubfic policy. n54 He contended the courts

must give statutes their fufl effect, even if the result is unjust, arbitrary, or inconvenicnt. n55
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In recent years, Washington courts routinely apply the plain meaning rule to avoid interpretation of clear and

unambiguous statutes. °56

b. 8lements of Ambiguity

Page 6

The flaw in the plain meaning rule is that the Washington decisional law offers little guidance as to what a plain
meaning is. A carefnl reading of Washington State Supreme Couit authority indicating a statute is plain or unambiguous
reveals precious little guidance as to how the court arrived at such a belief. Even in the face of dissenting views as to the

plain and unambiguous meaning of the statute, the court has held to its paradigm. °$7 ht truth, in the absence of any
clear [*192] articulation of what distinguishes a plain and unambiguous enactment from a murky, ambiguous statute,
°5s it is clear that the court has imposed a value judgment in choosing a particular interpretation of a statute. Indeed,
perhaps the legislative history or interpretative canons would reveal the statute is neither plain nor ambiguous. n59

Perhaps it is best to acknowledge this rule for what it is: a device by which the judiciary can impose its normative
choice on the Legislature's act. Favored statutes contain plain and unambiguous language and contrary legislative
history matorials can be ignored; unfavored ambiguous statutes require in-depth judicial construction of the legislature's
true intent. °w

II. Tools for Statutory Construction

Once a Washington court determines a statute is ambiguous, it may resort to canons of statutory construction,
principles developed in the common law, to give meaning to the legislative action. In fact, the courts assume the
legislature is aware of its rules of construction. °61 [*193] The court may also resort to legislative history materials,
materials generated inside and outside of the legislative pmcess with respect to fegislation, to attempt to discem what
the legislature meant in enacting a law. Both the canons and legislative bistory materials have been used in Washington
cases. Each is examined in turn.

A. Canons of Statutory Construction

Like other courts, the Washington judiciary makes reference to eanons of judicial eonstruction as if there were a tidy
fittle volume in a judicial bookshelf some place that neatly sets forth all the applicable canons with their precise
meaning. Unfortunately, no such exhaustive authoritative compilation of interpretive rutes exists. Washington courts are
free to invent or subtract canons at whim. The best that one can say about Washington law in this area is that certain
canons have been used repeatedly by Washington courts. I attempt to highlight only a few of these many rules here.

Generally, couns seem to have a love-hate relationship with the statutory interpretive canons. n62 Canons are
intended to function as a basis for decision rnakiag, theoretically elevating decisions above mere result-oriented analysis
because the rulings appear grounded in a historically tested maxim. Most members of the legal community appreciate
the notorious and fundamental defects intrinsic to the canons such as their inconsistency and vagueness. n63

Despite these deeply rooted defects, courts seem unable to resist relying on them. Washington courts are no
exception, and the canons are frequently invoked in Washington cases. While fi•equently invoked, the precise place of
the canons in statutory interpretation is unclear. For example, the cases are not consistent on whether the canons may be
invoked at any point in the statutory analysis or only ifthe statute is ambiguous and requires constmction. "64

[*194] One may divide Washington's canons of statutory construction into two broad canons: textual and extrinsic
soutce.

1. Textual Canons

Textual canons are used to divine the meaning of a statute withiu the statute itself by looking to the words of the
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statutory text as well as linguistics, grammar, syntax, and the structure of the text for their strength.
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Washington courts have used a variety of linguistic canons including espressio unius, which says that the

expression of one thing suggests the exclusion of others; n65 noscitur a sociis, which says "the meaning of words may be

indicated or contmlled by those with which they are associated"; 11 ejusdem generis, which provides a specific statute

will generally supercede a more general one or a general term must be interpreted to reflect the class of objects reflected

in more specific te:ms aceompanying it; n67 the ozdinaxy usage rute which indicates that "an undefined temt shouSd be

given its plain and ordinary meaning unless a contrary icgislative intent is indicated"; n68 the dictionary definition rule,

which says a court should follow a recognized dictionary's definition of terms unless the legislature has provided a

specific definition; 069 [*195] and the'.shall" rule, evhich indicates that the term "may" is permissive, and does not

create a statutory duty, n7a but the tenn "shall" usually creates an imperative obligation 01 unless unconstitutional n72 or

contrary to iegislativc intent. "73

The Washington State Supreme Court has also applied the grammar and syntax canons on several occasions, even
to the point of examining the legislature's use of commas and hyphens. n74

Finally, the Washington State Supreme Court routinely reiies upon certain canons pertaining to the structute of the

statutory text when it is doing its thxtual analysis. These stmctuml maxims provide that each statutory provision should

be read by rcference to the whole act; n75 a court must avoid interpreting a provision in a way that would render other

pxovisions of the act superfluous oi uunecessary; "76 a eourt shoul.d interpret the same or similar terms in a statute the

same way; "77 [*196] a court should read provisos and statutory exceptions narrowly; n78 a court must not create

exceptions in addition to those specified by the Legislature; "79 and a court may treat silence as acquiescence by the

Legislature in judicial interpretations of a statute. "8o

The textual canons are assumptions about legislative meaning derived fiom the use of language, grammar, and
sentence structure of the statute itself. They are generally useful maxims that hue most closely to the statutory text. It is
only when these textual canons rely upon extrinsic sources such as dictionary definitions that their reliability becomes
questionable.

2. Extrinsic Source Canons

In contrast to the textual canons, the extrinsic source canons look to evidence outside the wurds of the statute to
determine thc meaning of a statute, rendering these canons somewhat less reliable than the textually based canons
previously discussed. These canons look to infomzation derived from the executive branch agencies, the attomey
geneml, other statutes, the common law, and the constitution to interpret a statute.

Washington courts have frequently relied on administrative agency rules implementing statutory policy and
opinions of the attorney general in construing statutes. Administrative agency rulemaking pursuant to the
Administrative Procedure Act, n81 and quasi-judicial administrative decisions aR2 are eommon sources of interpretation
of statutes. Separate quasi-judicial administrative bodies also exist. na3 Courts often defer to the agency interpretation of
a statute unless that interpretation is contrary to the plain meaning of a statute or is umeasonable in the eyes of the court.
nR4

[*197] The Washington State Attorney General has the authority to give formal opinions upon the law by request
of elected offrcials. n35 Just as the courts have deferred to agency interpretation of a statute, Washington courts have
given some deference to formal attorney general opinions on the interpretation of a statute. "86:

A second group of extrinsic canons focuses on the relationship of an enactment to the larger body of Washington
statutory law and interprets the enactment in a fashion designed to render that statutory law a consistent whole.[su'87']
These canons include the following: the borrowed statute rule, which indicates that where the legislature borrows a
statute, it impliedly adopts the statute's judicial interpretations; n87 the reenactrnent rule, which says that when the
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legislature reenacts a statute, it incorporates settled interpretations of the reenacted statute; naa in pari materia, which
says similar statutes should be interpreted similarly; n89 the presumption against repeals by implication; "9O the rule
requiring ["198] interpretation of provisions consistently with subsequent statutory amendments; n91 the rule of
continuity, which assumes that the legislature did not create discontinuities in legal rights and obligations without some
clear statement; n`n and courts presume when the legislature acts, it intends to change cxisting law. n93

A third group of extrinsic soarce canons addresses the relationship of a statute to the eommon law and incSude: a
presumption in favor of following common law usage where the legislature has employed words or concepts with
well-settled common law traditions; nA a presumption that the legislature is aware of prior law including judicial or
administrative interpretations of statutes; n95 and a presumption in favor ofprospective apphcatioa of a statute and its
corollary canon, which rejects retroactive application of statutes. °`M

[`" 1991 A fmal group of extrinsic canons addresses the relationship of statutory enactments to overarching
constitutional principles. Courts generally interpret a statute so as to avoid constitutional problems. n`n Courts also
interpret statutes to favor judicial review, especially for constitutional questions. n`ra In the criminal context, principles
oflenity °99 ntay have their roots in constitutional concerns. n100

3. A Detailed Example of a Canon in Operation

To place these canons of statutory interpretation in appropriate perspective, it is useful to view a canon in application in
an actual case. The doctrine of in pari materia is a useful example of such a canon in operation.

7n pari materia is an old canon, which has been used in Washington for at least eighty-seven years. n101 Tn fact, it is
held in such high regard, the Washington State Supreme Court has called it "a cardinal rule," n102 describing it as

follows:

In ascertaining legislative purpose, statutes which stand in pari materia are to be read together as constituting a unified

whole, to the end that a harmonious, total statutory scheme evolves which maintains the integrity of the respective

statutes. Also, the entire sequence of statutes relating to a given subject matter should [*200] be considered, since
legislative pohey changes as economic and sociological conditions change. "103

The Court has relied on the canon in numerous instances, even where the provisions were passed in different bills in the

same session:

Statutes in pari materia sbould be harmonized as to give force and effect to each[,] and this rule applies with peculiar
force to statutes passed at the same session of the Legislature... . Although the two provisions had been acted on under
separate bills, this court found that its obligation to harmonize statutes in pari materia was even greater when the two
statutes had been enacted in the same legislative session." n104

As with so many canons, in pari materia may be manipulated to achieve a particular result. mo5 The rule was applied in
different cases involving the same set of facts, for example a sting operation was conducted and the two defendants
were arrested for manufacturing 40,000 M-80's and 200 tennis balls filled with flash powder, or tennis ball bombs. The
sting operation was undertaken after an eight-year-old both blew his hand off and had sheetmck and ceiling pieces
imbedded into his fingers and bones after he found a tennis ball bomb in bis brothel"s closet and lit it in the family s

fireplace. n106

An i.ssue on review was whether the device was regulated under thc Explosives Act or the Fireworks Act. The
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Explosives Act specifically does not regulate fireworks, ° 107 hence the fireworks that the defendants werc
manufacturing might have been exempt from the fireworks law. i10s Thus, the defendants sought to avoid punishment

under either act.

The defendants initially pled guilty to violations of the Explosives Act, °104 but later sought to withdraw their plea,

arguing that what [°e201] they had actually manu6ctured were legal fireworks under section 70.77 of the Washington
Revised Code. a110 The majority found the Explosives Act and the Fireworks Act should be read in pari materia
because they each "govern the manufacture, purchase, sale, possession, transportation, et cetera, of potentially
dangerous explosive devices, [and so] stand in pari materia due to the fact that they relate to the same person or thing, or
the same class of persons or things." n111 In so holding, the majority in effect agreed with the lower court's decision to

ignore the plain meaning rule, reasoning that it would he "absurd" for the explosives that the defendants manufactured

to be unregulated by both the Explosives Act and the Fireworks Act. n112

The dissent disagreed with the treating of the Explesives Aet and the fueworks law in paci materia, arguing tlrat it

could not read the statutes in pari materia because one statute (the Explosives Act) predated the other (the Fireworks

Act). n113 The dissent asserted that the fireworks and explosives statutes could not be within the same statutory scheme

because of the time difference in their enaetment. Since the men were charged under the explosives statute, the dissent

found the Explosive Act unambiguous, and the search for legislative intent by employing the canon of in pari materia

was improper, warning that "to broaden the use of in pari materia beyond these narrow boundaries - i.e., using it as a

vessel to navigate beyond distinet statutory enactments - is tn usu2p the sought-after Legiststiv'e intent by judicial

construction out of whole cloth." n1 14

There is no direct link between the Explosives Act and the Fireworks Act. Consequently, different philosophies of
statutory interpretation were used by the majority and dissent. Ultimately, the result in the case may be dictated by the
tragedy that befell the cbild, mther than a clear articulation of the canon.

By plucking out useful canons and utitizing their rhetorical skill, diffitent judges steer tba same facts in diffcrent
directions. This ability to achieve different results by using differcmt canons is both the genius and curse of the canons.

To the uninitiated, or perbaps the cynical, Karl Llewellyn's acute observation that for each canon of statutory

interpretation, there is an equal and opposite canon ofjudicial interpretation bears repetition. n115 [«202] Llewellyn

was thus prompted to observe that the canons held little meaning.

When it comes to presenting a proposed construction in court, there is an accepted conventional vocabulary. As in
argument over points of case-law, the accepted convention still[] unhappily requires discussion as if only one single
correct meaning could exist. Hence[,] there are two opposing canons on almost every point. An arranged selection is
appended. Every lawyer must be familiar with them all: they are stiH needed tools of argument. At least as early as

Fortescue[,] the general picture was clear, on this, to any eye which would see.

Plainly, to make any canon take hold in a particular instance, the construction contended for must be sold, essentially,
by means other than the use of the canon: the good sense of the situation and a simple construction of the available
language to achieve that sense, by tenable means, out of the statutory language. n116

Llewellyn's observation was echoed by Justice Finley in Schneider v. Forcier. "t 17 Llewelyn's criticism may be apt.

[*203] If there are often conflicting interpretive canons for virtually every eventuality, the canons offer little
practical guidance to the courts in their interprerive role. b3o single interpre[ive canon appears to have greater moment
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than another. This leaves the judiciary extremely wide latitude to substitute its own normative values for those of the
legislature, the ostensible authors of the legislation. As noted earlier, the canons are not analytically precise in number,
scope, or usage. The Washington State Supreme Court should decide with greater precision when the canons should be
used in statutory construction, what canons should be employed, and the relative authoritative value of the canons in the
judiciary's function of statutory analysis.

B. Legislative History

The ultimate extrinsic canon of statutory interpretation is found in the materials of the legislative process itself. When
the language oPthe statute is ambiguous or the standard rules of interpretation are not helpful, Washington case law has
recognized a variety of possible sources to discover the intent of the legislature in enacting a statute. n11a However, the
courts have not been entirely consistent in their treatment of these sources.

Of greatest utility are legislative findings in a preamble secfion of a bill as the findings represent an affirmative
statement of legislative intent enacted by the legislature. nt19 Similarly, official section-by-section comments adopted
by the legislature as part of the journal of one or both houses also retain a sense of official imprimatur to a particular
interpretation of an enactment. n 1-70 Plainly, these contemporaneous, collective expressions of legislative purpose are
inore significant than the individual, non-contemporaneous thoughts of legislators and others. After all, when divining
legislative intent, the courts are looking to the collective decision of 147 legislators in a particular legislative session.
The thoughts of a legislator or lobbyist expressed long after that session may ltave been affected by bias or the sheer
passage of time.

[*204] Courts have also looked to offecial documents of ffie legislature such as bill reports, which arc the product
of the legislative staff, as authoritative sources of legislative inteit. n121 Similarly, an official document used by the
legislature in its deliberations such as a fiscal note, detailing the financial implications of a bill may be used to
determine leAistatit^e intexit, n122 but some caution here may he in eider as ftscat notes are ordinarily prepated by the
executive orjudicial branch agency charged with administmtion of the proposed law, n123 and the note may reflect
agency bias with regard to the bill. n124

Transactional materials, those materials generated in the eourse of the enactment of the legislation, may also serve
as a basis for understanding the legislature's work. Various drafts of a proposed bill can be very revealing as to the
legislature's intent with regard to the final statutory language. n 125 The court may look to model or uniform acts as
sources where the legislature enacts sucb legislation. n126 Committee worlc, including statements of legislators during
committee sessions; both oral and written testimony of witnesses before the relevant legislative conunittees;
contemporaneous letters of legislators; and staff memoranda on the legislation can be of assistance in leaming
legi.clative (*205] intent. 0127 Materials pertaining to activitie.c on the floor of each house of the legislature are also
significant interpretive tools. Washington courts have used legislative debates in construing statutes, n128 but have been
more reluctant to use the colloquy of legislators reported in legislative joumals n129 as these colloquies are often staged
for the benefit of the courts. °130

It is difficult to reconcile the disparate judicial treatment of floor colloquies in the case law. In Johnson, n131 the

Wasbington State Supreme Court found value in the exchange between the fomler chair of the Senate Select Comnilltee

on Product Liabihty and Tort Reform and the vice-chair of the Senate Judiciary Committee on an issue involving the

1981 Product Liability and Tort Reform Act. n132 However, in North Coast Air Services, n133 the court declined to give

pay significant heed to the exchange of two key members of that same select committee on ihe interpretation of that

same 1981 legislation even though the exchange related to the precise issue before the court and indicated a clear

legislative intent to overrule the court's decision in Ohler. n134

[*206] An additional source of legislative intent is found in the action of the governor. A gubematorial veto is

deemed part of the legislative process. n135 Thus, veto messages of the governor are significant sources of legislative

intEUt. n136

133
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The least significant legislative construction tools are those materials created after the enactment of the legislation.
Generally, the courts have not valued declarations of legislative intent offered by legislators n137 or lobbyists; n138
however, law review articles prepared by legislators cwmmenting on legislation have been used to construe statutes. n139

In this discussion of interpretive sources for legislative intent, the author has intentionally grouped the materials in
descending order of persuasive force. For example, legislative materials expressing an official, contemporaneous, and
collective intention, such as the preamble to a bill, have greater persuasive force than a lobbyist's declaration submitted
years after the bill's enactment. But it is important to note that no statute or case law gives official sanetion to such an
ordering of the persuasive power of legislative source materials.

In his excellent article on legislative history in Washington, former Representative Art Wang argued for greater

legislative attention to its materials designed to describe the legislature's intention in enacting a bill. Specifically, Wang

suggested the creation of a joint select legislative committee to study the issue of legislative history. This committee

would exam'tne such diverse suggestions as publicatNon of bill reports and fiscal notes in the legislative }oumal, create

conference connnittee reports, and provide for a legislatively controlled repository ['T207] for legislative bistory

materials. n140 Wang did not describe how the courts should approach the interpretation of legislation. Although the

joint select eommittee was never appointed, Wang's suggestions remain valuable recommendations of a thoughtful

legislator.

While Washington courts have resorted to legislative history materials when in doubt about a statute's meaning, this
approach has generally not been criticized. In contrast, interpretation of federal statutes by the United States Supreme
Court has spawned a firestorm of eontroversy on the Court itself and by legal scholars.

Justice Antonin Scalia has been the foremost Coun' pmponcnt of a new statutory interpretatian style that eschews

any reliance on legislative history. Justice Scalia's most succinct articulation of this view is found in Green v. Bock

Laundry Machine Co.:

The meaning of terms on the statute books ought to be determined, not on the basis of which meaning can be shown to
have been understood by a larger handful of the Members of Congress; but rather on the basis of which meaning is (1)
most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress
which [sic] voted on the words of the statute (not to mention the citizens subject to it), and (2) most compatible with the
surrounding body of law into which the provision must be integrated - a compatibility which [sic], by a benign fiction,
we assume Congress always has in mind. I would not petmit any of the historical and legislative material discussed by
the Court, or all of it combined, to lead me to a result different from the one that these factors suggest. n141

Scalia's approach, often termed "formalism" or "new textualism," n142 is allegedly more democmtic, relying on the
proper role of legislative bodies in a democratic system.

In contrast, many commentators argue in response to Scalia for a more normative-based statutory interpretive
inedel with the judiciary enjoying the power to igwre leg'tslative history materiats itt favor of selecting certain key
interpretive canons to make the best policy decision. n143

The apparent flaw in all of the interpro-tive approaches, however, is the omission of the legislative branch, the very
body whose intent the judiciary is in theory executing. The legislative branch certainly [*208] has a stake in how its
views are interpreted. This stake is nowhere discussed in most statutory interpretation theories.

The legisl•atme has not taken steps to better ensure that the courls truly execute its purpose in adopting legis1atian.
Reeognizing statutory interpretation as a key feature of separation of powers, it is crucial that the legislature address
both the legislative history materials it generates and the interpretation of its enactments by the courts. Similarly, it is

13^
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important for the court to treat the interpretation of statutes in a more coherent and realistic fashion. Toward these goals,
a new paradigm for statutory interpretation in Washington is appropriate and possible.

III. A New Paradigm far Statutory Interpretation in Washington

The responsibility for developing a better systhm for interpreting statutes is jointly that of the legislature and the courts,
each vaitUin their iespective constitutional spheres. Atthoug6 tlie coutts may be the final authority on the interpretation
of a statute, n144 the legislature can prescribe what its objectives were in passing a law, indicate how a particular statute
is to be treated by the eourts, and express what materials regarding the legislative history of an enactment are

authoritative. In turn, the courts can adopt more coherent, and less result-driven, principles ofstatutory interpretation,

adhering more directly to the textual language employed by the legislature.

A. Legislature

The legislature should address statutory interprctation in several significant ways: by modifyhtg how it drafts
legislation, by amending section 1.12 of the Washington Revised Code to establish specific principles for guiding courts
in their interpretation of the legislature's intent, and by carefulIy analyzing court decisions interpreting statutes to ensure

that the judicial interpretation comports with the legislature's aims.

With respect to the fixst issne, the legislature, including membt•;rs, legislative staff, and code xeviser staff, can do
more to advise the courts as to the reasons for a bill's enactment and the legislature's intent with regard to the bill. While
not necessary for routine legislation, for significant legislative acts, the legislature should employ a preamble with
findings as to the problems that the legislature hopes to address and the solutions intended. Tbe legislature should
consider [*209] incorporation of an ofticial section-by-section analysis of the bill in the final bill report on a bill. n145
Finally, the bill should contain a section with specific directions - such as liberal or strict construction - for specific

sections of the legislation.

Apart from legislative direction as to specific legislation, the legislature should amend section 1.12 to provide

general guidance to the courts in interpreting a statute. At a minimum, the legislature should indicate to the courts the

hierarchy of interpretive tools beginning with the official bill reports. Tlte legislature may even choose to direct the

courts to disregard certain interpretive tools; for example, the non-contemporaneous testimony of legislators, lobbyists,

and others may be rendered inadmissible on legislative intent. The decision about which of its own materials - bill

reports, fiscal notes, conmtittee materials and testimony, floor debates, or post-enactment declarations - reveals the

actual eollective intentien of the legislature in enacting a bill is peculiarly within the purview of the legislature itself

n146

Finally, the most significant power of the legislature to ensure that judicial interpretations of its enactments are
consistent with the legislature's intent is its amendatory power. If the legislature disagrees with a judicial decision
interpreting a statute, it should immediately amend the statute to make the interpretation consistent with its views. n 147
Indeed, the failure of fhe legislature to amend a statute in the face of a judicial interpretation bas been viewed by the
courts as acquiescence in the judicial construction of the statute. n14a

B. The Judiciary

The decisional law of Washington's judiciary on statutory interpretation suffers from the lack of coherent and
consistent prSnc,iplus. The standard treatment of statutes - evaluate the statute to detzamine if it is ambiguous and

construe it using a variety of interpretive canons [*2101 if ambiguous - is highly artificial. No real rigorous principles

guide the differentiation of plain from ambiguous statutes.

The better approach to judicial interpretation of statutes is to adhere to a standard previously expressed in
Washington case law and elsewhcre. The courts should simply deduce the legislature's collective intent from what the

) 3s
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legislature said in the text of the statute, using any other official expressions of intent the legislature sets forth in the bill
itself or in section 1.12 ofthe Washington Revised Code generally for all statutes.

To a degree, this approach to statutory interpretation means the courts should undertake to construe a statute,

regardless of whether the courts believe the statute is plain or ambiguous. Instead, the courts should endeavor to

ascertain the legislature's intent from the statutory language or any other official interpretive guides sanctioned by the

iegislaaturc itsclf. The eoutls may employ the traditiona1 judicial canons of statutory interpretation in such an analysis,

but the courts should articulate which canons have primacy in the interpretation of statutes.

Finally, thej udiciary may wish to consider a new doctrine of abstention in statutory construction. If a court's
interpretation of a statute requires it to adopt one of two or more legitimate and competing policy viewpoints, the better
eourse for the court may be to abstain from deciding the case and allow the legislature to resolve the controversy. For
example, in National Electronical Contractors Ass'n v. Riveland, n149 various contractors and unions ohallenged the use
of inmate labor on prison facilities when such inmate laborers were not licensed electricians and the Department of
Corrections did not specifically comply with workplace safety laws. In response, thc legislature not only enacted section
19.28 of the Washington Revised Code pertaining to licensure of electricians and section 42.17 relating to workplace
safety, hut also enacted section 72.10.110, encouraging use of inmate labor on correctional facilities, and section
72.09.100, which directed the Department of Corraciions to operate a comprehensive in[nate work program and to
"remove statutory and other restrictions which have limited work programs in the past." n150 The majority of the
Washington State Supreme Courtheld that thelicensure and workplace safety laws applied. The dissent disagreed,
asserting the case was not justiciable in light of the diametrically competing policies; the 1*2111 dissent contended that

the legislature should properly resolve such issues. n151

IV. Conclusion

Washington courts have uncritically employed an artificial paradigm for statutory construction. Despite ferment in the
federal courts and scholarly journals on the proper role of the judiciary in interpreting statutes, W ashington courts have
not assessed whether its existing paradigm adequately itnplements legislative iutent, the theoretical touchstone for the
courts. Moreover, the courts' application of the paradigm is inconsistent and episodic. Hence, it is difficult to determine

what rules actualfy apply at what time.

Moreover, the legislature, despite grumbling about courts' misconstmetion of its enactments, has done little to give

courts guidance with respeet to the interpretation of pactieular enactments or statutes getteraRy.

Both the legislative and judicial branches of govemment need to critically assess issues relating to statutory

construction, each within its respective sphere. Each branch can do far more to improve its treatment of laws enacted by

the first branch of our government.

Legal Topics:

For related research and practice materials, see the following legal topics:
fiovernmentsCourtsRule Application & InterpretationGovenmtentsLegislationExpirations, Repeals &
S uspensionsGovernmentsLegislationlnterpretation

FOOTiVOTES:

nl. Used in this context, I mean political enmpmmise over the putpose or sections of the enactment Some camm®[nlors, none afwbom

have been legislators, imply Ihat legislative bodies intentionally make statutary languagc vague m achieve a political compmmise. See, e.g.,

1I (e



EXI3IBIT No. 13

13. Resulting list of Law Review articles from a Lexis-Nexus Search for "Legislative
Intent" which returned the titles of over 3,000 articles. The first 50 titles of that
list are attached in the Appendix as Exhibit 13. This shows that Legislative
Intent is a very active field of Constitutional Law, which would profit from
decisions and guidance from the Ohio Supreme Court
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EXIIIBIT No. 14

14. The tizneline of Washington State Rules of Appellate Procedure is attached in the
Appendix as Exhibit 14.
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EXHIBIT 15

15. Common Pleas Court Case 07EP-05-229, Decision and Entry Granting
Defendant's Application to Seal Record of Conviction, Filed May 7, 2007, is
attached in the Appendix as Exhibit 15.
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IN THE COUf^TOF COIWIMb`k PLEAS, FRANKLIN COUNTY, OHIO
CRIMINAL DIVISION

STATE OF OHIO,
,•

Plaintiff/Respondent,

V.

GUY L. METTLE,

Defendant/Applicant.

f,ii 9, 2:01

; f} :r s ^ i .^7

•] ow_l .i 151a.I I caahc4_1 0 =1 aI .Yr.^^

Case No. 07EP-05-229
Case No. 96CR-05-2848)

Judge Schneider

0U0 arIon

RECORD OF CONVIGTjON FILED MAY 70 2007

Rendered this day of September, 2007.

Schneider, J.

On May 7, 2007, defendant filed his motion for expungement of the record of

conviction in case no. 96CR-05-2848 under O.R.C. 2953.32. The State opposes

defendant's motion.

O.R.C. 2953.36(D) bars expungement of any felony conviction in which the victim

was under eighteenyears of age.

In case no. 96CR-05-2848, defendant was convicted of non-support of

dependants, a fourth-degree felony. The State argues that the victim is the child and so

applicant's record is not eligible for expungement.

However, the Court does not believe that the Legislature intended non-support

cases to be included among the cases excluded from the possibility of expungement

under O.R.C. 2953.36(D). After consideration of the merits of defendant's motion, the

^t-,->
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Court finds that expungement is warranted.

Therefore, defendant's motion is GRANTED.

CHARLES A. S R, JUDGE

Copies to:

Kimberly M. Bond, Es%-
373 S. High Street, 14 Floor
Columbus, Ohio 43215
Assistant Prosecuting Attorney

Guy L. Mettle
2715 Collinsford Drive #K
Dublin, Ohio 43016
Defendant L'[o$e

^q &P



IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OFIIO

IN THE MATTER OF:
Guy L Mettle

CRIIVINALDIVISION

•

SEAIdNG CASE NUMBER:
U7EILP-05-229

ENTRY

C^

.°-
rn

C'^^
7^

:K

- t^ iih
c^ -a r"I^
c> 3c •
C= c::; cs- ra

In accordance with secti.on 2953.32, Ohio Revised Code, The Court fnds the appficant Guy L I^Ie, i& fas^^'` ^
offender, 11tat there are no critnioal proceedings pendiog agaiost b®fher, tbat hisAter rehabildation has been
autamed and that the sealiog of the record of his conviction in case number 96CR-052848 is consistent with the
public interest.

It is, THEREFORE ORDERED that all official records pertaining to the applicant conviction in case number
96CR-05-2848, be seated and all index references deleted.

It is FfIRTHER ORDERED that no officer or employee of the S1aRe, or any poHtical mMvlsion thereot;
except as anWarized by Division (D) and (E) of Section 2953.32 of the Ohio Revised Code, sball release,
disseamnam or make available for any purpnse mvolving rmployment, bonding, or to any dapartment, agency, or
ot4a division thereot; mry mformation of otber data concemiug any artest, indictmaK trial, hearmg, eonviction,
or correctional supetvisionn

For purpose of identification, the following information is provided for the arresting agency and any custodians
of arrest and conviction data.

APPLICANTS FULL NAME: Guy L Mettle -
ADDRESS:
SEX: Male

2715 Collinford Dr # K CITY: Dublin ZIP: 43016
RACE: White DATE OF BIRTH: 06/16/2049 SSN: 130-386-6239

CHARGE: NON SUPPORT(F4)3CTS CONVICTED OF: NON SUPPORT(F4)ICT -

5-14-96 ARRESTING AGENCY: FCSO -

B.C.I. NUMBE
CASE NUMBER:

F.B.I.:

RON OBRB?N, FRANKLIN COUNTY
PROSECUTOR

1. ^ 3?! OLiI19̂Y, CksBt ^^
^iHc'STA1FfIF0'{','L1
^ Fl3nkllnQ9!tii`Ji--' rt=S`:;7R!:S`d1JFQR

NERc̀BYCFt?iil'lv-,;T?,ic WjEAf1DF02E-:
GOA'^C tS1t^.Ji_YTt^:^ts,.3i^T^Fr^i^Tf ic 3.
on&cntAt....En f?:..y ................................_.
i001 0V Fi.E @! P.!Y Os=i=<j^::.

I^..^ °itM #'u'rSDA.'7'l ='1Or$tt!tGO1PiPlr
L?i^YrF.Oel^ t.D 2,0Q 7^

^
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EXHIBIT 16

16. Transcripts of Proceedings, Connnon Pleas Case No. 07EP-229, on Sept. 5, 2007,
is attached in the Appendix as Exhibit 16. In this hearing Judge Schneider
ordered the case record sealed.
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IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

CRIMINAL DIVISION

State of Ohio,

Plaintiff,

vs. . Case No. 07EP-229

Guy Mettle,

Defendant. -

f - - -

TRANSCRIPT OF PROCEEDINGS

Before Hon. Charles Schneider, Judge, on

Wednesday, September 5, 2007.

APPEARANCES:

Ms. Nancy Moore, Assistant Prosecuting Attorney,

On behalf of the Plaintiff, State of Ohio.

Mr. Guy Mettle, Defendant Pro Se.

cOPY

t"t 9,
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Wednesday Morning Session
September 5, 2007
11:10 a.m.

THE COURT: Well, Mr. Mettle, I would not

have thought this, to be honest with you, but

according to the State's objection -- and I don't know

if you got a copy of it or not.

THE DEFENDANT: Yes, Your Honor.

THE COURT: They claim as a matter of law I

cannot grant this expungement because, quote, "the

victim in this case was a minor," which I guess by

definition that would be the case in a nonsupport. I

am aware of the statute that prohibits me from

granting an expungement when the victim is a minor,

but I don't think it lists the nonsupport section per

se.

I don't know if anybody can help me with

that. Does anybody know? If it doesn't -- when the

legislature indicated that when minors were the

victim, I have trouble believing they were

anticipating the nonsupport cases. I think they were

anticipating when the victim was the victim of a sex

offense or abuse, something on that order; but let's

see.

THE DEFENDANT: Your Honor, do you have a

C^^
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copy of my response to the State's objections?

THE COURT: Oh, I imagine it is in here

someplace. Whether I got it or not --

THE DEFENDANT: I do cite several cases that

are of the same opinion that you just expressed.

THE COURT: Well, good. You mean somebody

else who thinks like I do?

THE DEFENDANT: Yes, 12th District Appellate

Court does, sir. The State, specifically, the Ohio

Supreme Court follows on with rules of construction

and found about a dozen cases.

THE COURT: And I did it just off of the top

of my head. All right. Well, the Court is going to

take this matter under advisement. I do now see your

response. I did not see it before. I am going to

review the same, take it under consideration.

It would be my opinion unless I am convinced

that indeed that is what the legislature intended, and

absent some specific statement in the statute, that it

is likely -- "likely" being the operative word -- that

I will conclude that it is not a bar to expungement, I

will likely be granting the same.

Anything else on this matter today?

MS. MOORE: No, Your Honor. Thank you.

THE COURT: Anything else?

li^^(



4

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE DEFENDANT: I would like to make one

other comment. Since there seems to be a difference

of opinion between the 5th Appellate Court and the

12th Appellate Court, then I would request information

from the State as to whether their position, their

objection is being applied uniformly throughout the

state.

THE COURT: They only represent the county

of Franklin. They do not represent those other

appellate districts. As far as our Appellate

District, it is the 10th Appellate District, and those

two other decisions are not binding upon this Court;

only the 10th Appellate District would be. Those will

be advisory only.

The Supreme Court decision, however, would

be binding. I will take those all under

consideration. That will be all. Thank you.

THE DEFENDANT: Thank you, Your Honor.

Thereupon, at 11:15 a.m., the hearing in

this matter concluded.
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CERTIFICATE

I do hereby certify that the foregoing is a

true and correct transcript of the proceedings held in

this matter on Wednesday, September 5, 2007, taken by

me in machine shorthand and thereafter reduced to

computerized transcription under my direction and

supervision.

NDA S. SHUP-E, RPR, RMR

Assistant Court Reporter

25
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