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AMICUS CURIAE BRIEF OF SMACNA

IN FAVOR OF APPELLEE

1. Amicus Cttriae

Now appear the Sheet Metal and Air Conditioning Contractors' National

Association of Cleveland ("SMACNA-Cleveland"), and the Sheet Metal & Roofing

Contractors Association of the Miami Valley ("SMRCA-Miami Valley"), pursuant to

Rule VI, Section 6, Supreme Court Practice Rules, as amicus curiae in favor of Appellee

Sheet Metal Workers' International Association, Local Union No. 33, requesting

affirmance of the Court of Appeals' decision.

SMACNA-Cleveland is a leader of signatory construction employers in the

northern Ohio region, promoting professionalism, cost-effectiveness and productivity

of construction and service through education, labor relations, public relations, and

government affairs. SMACNA members are engaged in the fabrication and erection of

architectural sheet metal, commercial, residential, and industrial sheet metal, air

conditioning, and other similar businesses. The Association serves as bargaining

representative of 65 signatory contractors, and is affiliated with similar local chapters

across Ohio and nationwide.

SMRCA-Miami Valley organized for the purpose of encouraging higher

standards and ethical practices, and to provide better service to the public in the

fabrication and installation of architectural, heating, ventilating and air conditioning

sheet metal and roofing contracting work. The Association serves as bargaining
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representative of 22 signatory contractors, and is affiliated with similar local chapters

across Ohio and nationwide.

II. Statement of the Case and Facts

Amici adopt Appellee Sheet Metal Workers' International Association, Local

Union No. 33's Statement of the Case and Facts.

III. Argument

Appellant's Proposition of Law No. 1: The off-site manufacturing of materials to be

Used in or in Connection with a Public Improvement Project is Not Subject to

Ohio's Prevailing Wage Law Because the Requirements of Ohio's Prevailing

Wage Law Only Applies [sic] to Work Performed at and Upon the Jobsite of the
Public Improvement Project.

Amici's Response to Proposition of Law No. 1: Ohio's Prevailing Wage applies to

Project-Specific Material Fabrication regardless of where the materials are
fabricated.

The subject statute expressly ncludes "materials" off-site, requiring that the

prevailing wage be paid not just to laborers on the project site in construction, but at the

same rate to laborers fabricating project-specific materials elsewhere:

R.C. §4115.05: *** The prevailing rate of wages to be paid for a legal

day's work, to laborers, workers, or mechanics, upon any material to be

used in or in connection with a public work, shall be not less than the

prevailing rate of wages payable for a day's work in the same trade or

occupation in the locality within the state where such public work is being

performed and where the material in its fiual or completed form is to be

situated, erected, or used. *** (emphasis added).

The "material" phrases have no meaning but is surplus, if prevailing wage

applies only to labor at a project site. Every statute must be interpreted to give it
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meaning:

R.C. 1.47(B) and (C) ("In enacting a statute, it is presumed that ***

the entire statute is intended to be effective *** [and a] just and reasonable

result is intended(.]").

State ex rel. Harbarger v. Cuyahoga County Board of Elections (1996), 75 Ohio St.3d 44; 1996

Ohio 254; 661 N.E.2d 699.

Gene's Refrigeration would apply prevailing wage only to Gene's final

installation labor at the project site, exempting Gene's labor on materials used at the site

but fabricated back at Gene's shop. This would give Gene's Refrigeration a competitive

advantage over signatory contractors who pay labor the same at both places.

Off-site materials fabrication is common in construction, particularly in

plumbing, heating, ventilation, and air conditioning. While a steel company might

create miles of non-project-specific, fungible sheet metal coils without paying prevailing

wage, Gene's Refrigeration cuts and folds the sheet metal to the plans and specifications

unique to the public project, and typically not measured or useable at another location.

Ignoring project-specific off-site work for the project-specific trades would be a

significant loophole to the prevailing wage concept. All that would be left is Gene's

final installation of the made-to-order HVAC vent works. Gaining a competitive

advantage over collectively-bargained contractors is Gene's true purpose.

Gene's Refrigeration merely obfuscates the issue by describing numerous

materials unrelated to its own sheet metal work. Other amici cry of the dangers of

3
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bringing fungible products, unrelated to a public project, under the Prevailing Wage

umbrella. None of these facts need to be addressed to resolve this case.

Including materials is not singular to Prevailing Wage. Ohio statute elsewhere

treats public-project-specific materials uniquely, distinguished from site labor:

R.C. 153.14: *** In addition to all other payments on account of

work performed, there shall be allowed by the owner referred to in

section 153.01 or 153.12 of the Revised Code and paid to the contractor a

sum at the rate of ninety-two per cent of the invoice costs, not to exceed

the bid price in a unit price contract, of material delivered on the site of

the work, or a railroad station, siding, or other point in the vicinity of the

work, or other approved storage site, provided such materials have been

inspected and found to meet the specifications. The balance of such

invoiced value shall be paid when such material is incorporated into and

becomes a part of such building, construction, addition, improvement,

alteration, or installation. When an estimate is allowed on account of

material delivered on the site of the work or in the vicinity thereof or

under the possession and control of the contractor but not yet

incorporated therein, such material shall become the property of the

owner under the contract, but if such material is stolen, destroyed, or

damaged by casualty before being used, the contractor shall be required

to replace it at his own expense. ***

So Gene's Refrigeration invoices the public owner for materials constructed off-

site when merely delivered, but not installed, prior to use of site labor. Gene's

Refrigeration has no problem identifying the cost of these materials for payment

purposes, invoicnlg the public agency to pay for off-site fabricated materials when

dropped off at the project.

Ohio's law first came into effect, "To establish a fair rate of wages to be paid to

workmen and mechanics employed in construction of public improvements." House

4
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Bill 3, April 23, 1931 (Republican General Assembly). Gene's Refrigeration references

federal standards known as "Davis-Bacon". The purpose of that federal prevailing

wage law is to prevent competitive advantage among bidders:

The Act was "designed to protect local wage standards by

preventing contractors from basing their bids on wages lower than those

prevailing in the area." House Committee on Education and Labor,

Legislative History of the Davis-Bacon Act, 87th Cong., 2d Sess. 1(Comm.

Print 1962) (Legislative History). Passage of the Act was spurred by the

economic conditions of the early 1930's which gave rise to an oversupply

of labor and increased the importance of federal building programs, since

private construction was limited.... In the words of Representative Bacon,

the Act was intended to combat the practice of "certain itinerant,

irresponsible contractors, with itinerant, cheap, bootleg labor, [who] have

been going around throughout the country 'picking' off a contract here

and a contract there." The purpose of the bill was "simply to give local

labor and the local contractor a fair opportunity to participate in this

building program." 74 Cong. Rec. 6510 (1931).

Universities Research Ass'n, Inc. v. Coutu (1981), 450 U.S. 754, 733-74.

Signatory construction employers pay the same labor wage on off-site

fabrication. Allowing Gene's Refrigeration the ability to undercut signatory contractors

gives Gene's Refrigeration an unfair competitive advantage. No savings goes to the

project owner; Gene's Refrigeration pockets the difference, only having to bid one

dollar less than the next lowest bidder to gain the award.

Gene's Refrigeration relies entirely on Ctymer v. Zane (1934), 128 Ohio St. 359, 191

N.E. 123, citing no other precedent. But that case turned on the fact that a gravel pit's

employees were not, "employed on a public improvement" because the pit produced a

general fungible product, not site-specific.

5
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"[T]he gravel bank was acquired by the defendant prior to the

commencement of the work on the highway ... and contained much more

material than was required for the road improvement. *** [W]hen the road

improvement was completed there remained at the gravel bank about

8000 tons of prepared material which was sold to other contractors. ***

{T}he gravel pit where the plaintiffs were employed was in no sense a
public improvement...."

Clymer v. Zane at 364-366. The scare raised by Gene's Refrigeration and by its

supporting amici deals only with non-project-specific, fungible commodities. The

Supreme Court need not address facts outside of Gene's own work.

Where a contractor works off-site on public-project-specific materials, Ohio

statute expressly includes that fabrication work in the prevailing wage.

Appellant's Proposition of Law No. 2: A Labor Organization that Obtains Written a

[sic] Authorization form an Employee who has Worked on a Project Subject to

the Requirements of Ohio's Prevailing Wage Law Only has Standing as an

Interested Party to Pursue Claims Only on Behalf of the Employee who

Expressly Authorized the Representation.

Amici's Response to Proposition of Law No. 2: Standing is not limited once effective.

Appellant admits that Local 33 has standing.

Gene's Refrigeration then advances the creative thesis that, even though Local 33

may have standing to sue, Local 33 is limited in its argument to specific parties in direct

interest, and limited even to certain claims.

For its proposition, Gene's Refrigeration offers only argument, but no legal

support either in statute or case precedent. Instead, Gene's Refrigeration relies on a

tortured dialogue of the facts, unsupportive of a statewide proposition of law.

6
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Standing begins with Rule 17, Ohio Rules of Civil Procedure, simply requiring a

real party in interest. Once determined, that party's trial rights are not limited.

Standing is satisfied when a party has a personal stake in the outcome of the

controversy. State ex rel. DalIman v. Franklin Cty. Court of Common Pleas (1973), 35 Ohio

St.2d 176,178-79, 298 N.E.2d 515.

Similar to a local uniori s standing, a trade association has standing to bring suit

on behalf of its members, "when: (1) its members would otherwise have standing to sue

in their own right; (2) the interests it seeks to protect are germane to the organization's

purpose; and (3) neither the claim asserted nor the relief requested requires the

participation of individual members in the lawsuit." Ohio Academy of Nursing Homes, Inc.

v. Barry (Franklin 1987), 37 Ohio App. 3d 46, 47, 523 N.E.2d 523.

No authority exists to invite an interested party into litigation only on "limited

standing," to argue on behalf of only one party, or on only one theory of law. Standing

is a threshold test that, if satisfied, permits the court to go on to decide whether the

plaintiff has a good cause of action, and whether the relief sought can or should be

granted to plaintiff. Warth v. Seldin (1975), 422 U.S. 490, 498, 45 L. Ed. 2d 343, 95 S. Ct.

2197; Baker v. Carr (1962), 369 U.S. 186, 7 L. Ed. 2d 663, 82 S. Ct. 691. See also: Ohio State

Ass'n, Plumbing & Pipefitting v. Johnson Controls (Cuyahoga 1997), 123 Ohio App.3d 190;

703 N.E.2d 861.

Imagine the controversy created if an unsuccessful party might appeal routinely

7
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that an "interested party" had standing, but exceeded the arguments permitted because

the particular party advanced positions of general interest. Consider the limitless

mischief such a rule would create if allowing challenges to routine procedural trial

rulings below, and not just substantive tenets of law.

Similar to Local 33's status for standing, Amici SMACNA Cleveland and

SMRCA-Miami Valley are statutory "interested parties" for purposes of R.C.

4115.03(F)(4), representing contractors who submit bids, individually covered in R.C.

4115.03(F)(1). While Amici did not appear below as a party, nevertheless they are

affected directly by the decision.

The statutory scheme for defining parties who might enforce Ohio's Prevailing

Wage Law is cumulative. R.C. 4115.10 allows an employee to file a complaint for lost

wages. R.C. §§4115.032 and 4115.16 allow any interested party to "bring proceedings

under such sections to enforce compliance." R.C. §4115.071 permits "inspection by

interested parties or affected employees."

Recently, the First District Court of Appeals allowed even a non-interested party

to sue as a taxpayer:

I

"[T]he primary purpose of the prevailing wage law is to support the

integrity of the collective bargaining process by preventing the

undercutting of employee wages in the private construction sector."' It

"manifests a genuine statewide concern for the integrity of the collective

bargaining process in the building and construction trades through a

State ex rel. Evans v. Moore (1982), 69 Ohio St.2d 88, 91, 431, N.E.2d 311.

8
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comprehensive statutory plan of worker rights and remedies[.]" It also

"has significant extraterritorial effects, beyond the scope of any

municipality's local self-government or police powers[.]"2 Thus, the

prevailing-wage law benefits the public as a whole and is of "great general

interest."3

[W]e hold that individuals who are not interested parties under

R.C. 4115.03(F) may use a taxpayer suit to challenge a public official's

failure to enforce the prevailing-wage law.

City of Cincinnati ex rel. Zimmer v. City of Cincinnati (Hamilton), 2008 Ohio 3156. Today,

the case awaits appeal to the Ohio Supreme Court.

R.C. 4115.03(F) defines "interested parties" cumulatively for prevailing wage

enforcement. The first is any contractor who bid on a public project, whether successful

or unsuccessful.

The second stratum is any subcontractor of a prime bidder.

The third category is any labor organization "which has members" of a prime

bidder or its subcontractor.

The fourth party eligible for standing is a trade association of a prime bidder or

its subcontractor.

Nothing in the standing statute requires that all four interested parties consent as

a condition precedent, or that an internal member approve in advance. If a bidder files

suit itself, that bidder fully has standing to pursue enforcement. Likewise, the trade

z Id., syllabus.

W. Unity ex rel. Beltz v. Merillat, 611i Dist. No. WM-03-016, 2004 Ohio 2682, P17.

9
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association has standing to sue by virtue of its membership, even if the bidder does not

file a complaint on its own. Nothing in the statute requires that the bidder first

authorize the trade association. Not even one person's authorization is required.

Likewise, a labor organization enjoys independent standing. The only condition

precedent is that it represents employees of bidders or subcontractors generally, not

even specific to the transaction. No employe authorization is necessary to sue.

There is no genuine issue as to whether Local 33 represents prime bidders or

subcontractors for the work. Today, even the employee at issue is in the collective

bargaining unit of a bidder. This is sufficient to confer full standing upon Local 33 to

litigate enforcement, of its own volition.

The Ohio Supreme Court previously confirmed that the statute does not include

any pre-qualification otherwise:

There is not even a hint of a requirement in the statute that the

labor organization be a party to a collective bargaining agreement with the

employer in question. The statute states that the labor organization must

exist, in whole or in part, for the purpose of negotiating with employers, not

"the employer in question." The statute speaks in a general sense, ensuring

that the labor organization in its normal course concerns itself with the

stuff of the prevailing wage statute. Bargaining about wages and hours

just has to be something that the labor organization normally does. This

provision ensures that employees will have their rights defended by an

organization with some expertise.

Sheet Metal Workers' Internatl. Assn., Local Union No. 33 v. Mohawk Mechanical, Inc.

(1999), 86 Ohio St.3d 611; 1999 Ohio 209; 716 N.E.2d 198 at 614, 201.

Gene's Refrigeration contends that labor does not have standing but for one

10
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person. Even though incorrect, Gene's Refrigeration thus admits standing. Once labor

has standing, Local 33 is not limited in its rights to participate as a party, nor by only

one member's complaint.

IV. Conclusion

Off-site fabrication of project-specific materials has been included in Prevailing

Wage law since its inception. Appellant merely seeks a competitive advantage. And as

Appellee labor union has standing to enforce the statute independently, the

lower court's decision should be affirmed.

Respectfully submitted,

Luther L. Liggett, Jr.

Bricker & Eckler LLP

(0004683)

100 South Third Street

Columbus, Ohio 43215-4291

(614) 227-2399, Telephone

(614) 227-2390, Facsimile

Iliggett@bricker.com

Counsel for Amicus Curiae SMACNA

Cleveland and SMRCA-Miami Valley
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PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2008 by Matthew Bender & Company, Inc

a member of the LexisNexis Group

All rights reserved.

*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY
AND FILED WITH THE SECRETARY OF STATE THROUGH SEPTEMBER 10, 2008 ***

*** ANNOTATIONS CURRENT THROUGH JULY 1, 2008 ***

*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 20, 2008 ***

TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS

PREVAILING WAGE LAW

ORC Ann. 4115.03 (2008)

§ 4115.03. Definitions

As used in sections 4115.03 to 4115.16 of the Revised Code:

(A) "Public authority" means any officer, board, or commission of the state, or any

political subdivision of the state, authorized to enter into a contract for the construction

of a public improvement or to construct the same by the direct employment of labor, or

any institution supported in whole or in part by public funds and said sections apply to

expenditures of such institutions made in whole or in part from public funds.

(B) "Construction" means either of the following:

(1) Any new construction of any public improvement, the total overall project cost of

which is fairly estimated to be more than fifty thousand dollars adjusted biennially by

the director of commerce pursuant to section 4115.034 [4115.03.4] of the Revised Code

and performed by other than full-time employees who have completed their

probationary periods in the classified service of a public authority;

(2) Any reconstruction, enlargement, alteration, repair, remodeling, renovation, or

painting of any public improvement, the total overall project cost of which is fairly

estimated to be more than fifteen thousand dollars adjusted biennially by the

administrator * pursuant to section 4115.034 [4115.03.4] of the Revised Code and

performed by other than full-time employees who have completed their probationary

period in the classified civil service of a public authority.

1
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(C) "Public improvement" includes all buildings, roads, streets, alleys, sewers, ditches,

sewage disposal plants, water works, and all other structures or works constructed by a

public authority of the state or any political subdivision thereof or by any person who,

pursuant to a contract with a public authority, constructs any structure for a public

authority of the state or a political subdivision thereof. When a public authority rents or

leases a newly constructed structure within six months after completion of such

construction, all work performed on such structure to suit it for occupancy by a public

authority is a "public improvement." "Public improvement" does not include an

improvement authorized by section 1515.08 of the Revised Code that is constructed

pursuant to a contract with a soil and water conservation district, as defined in section

1515.01 of the Revised Code, or performed as a result of a petition filed pursuant to

Chapter 6131., 6133., or 6135. of the Revised Code, wherein no less than seventy-five per

cent of the project is located on private land and no less than seventy-five per cent of the

cost of the improvement is paid for by private property owners pursuant to Chapter

1515., 6131., 6133., or 6135. of the Revised Code.

(D) "Locality" means the county wherein the physical work upon any public

improvement is being performed.

(E) "Prevailing wages" means the sum of the following:

(1) The basic hourly rate of pay;

(2) The rate of contribution irrevocably made by a contractor or subcontractor to a
trustee or to a third person pursuant to a fund, plan, or program;

(3) The rate of costs to the contractor or subcontractor which may be reasonably

anticipated in providing the following fringe benefits to laborers and mechanics

pursuant to an enforceable commitment to carry out a financially responsible plan or

program which was communicated in writing to the laborers and mechanics affected:

(a) Medical or hospital care or insurance to provide such;

(b) Pensions on retirement or death or insurance to provide such;

(c) Compensation for injuries or illnesses resulting from occupational activities if it

is in addition to that coverage required by Chapters 4121. and 4123. of the Revised
Code;

2
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(d) Supplemental unemployment benefits that are in addition to those required by

Chapter 4141. of the Revised Code;

(e) Life insurance;

(f) Disability and sickness insurance;

(g) Accident insurance;

(h) Vacation and holiday pay;

(i) Defraying of costs for apprenticeship or other similar training programs which

are beneficial only to the laborers and mechanics affected;

(j) Other bona fide fringe benefits.

None of the benefits enumerated in division (E)(3) of this section may be

considered in the determination of prevailing wages if federal, state, or local law

requires contractors or subcontractors to provide any of such benefits.

(F) "Interested party;" with respect to a particular public improvement, means:

(1) Any person who submits a bid for the purpose of securing the award of a

contract for construction of the public improvement;

(2) Any person acting as a subcontractor of a person mentioned in division (F)(1) of

this section;

(3) Any bona fide organization of labor which has as members or is authorized to

represent employees of a person mentioned in division (F)(1) or (2) of this section and

which exists, in whole or in part, for the purpose of negotiating with employers

concerning the wages, hours, or terms and conditions of employment of employees;

(4) Any association having as members any of the persons mentioned in division

(F)(1) or (2) of this section.

(G) Except as used in division (A) of this section, "officer" means an individual who

has an ownership interest or holds an office of trust, command, or authority in a

corporation, business trust, partnership, or association.

3
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HISTORY: GC § 17-3; 114 v 116; 116 v 206; Bureau of Code Revision, 10-1-53; 131 v 990
(Eff 11-3-65); 132 v S 225 (Eff 11-24-67); 133 v H 436 (Eff 10-14-69); 136 v H 1304 (Eff 8-25-
76); 137 v H 1129 (Eff 9-25-78); 145 v H 350 (Eff 6-21-94); 146 v S 162 (Eff 10-29-95); 148 v
H 471. Eff 7-1-2000.
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*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY
AND FILED WITH THE SECRETARY OF STATE THROUGH SEPTEMBER 10, 2008 ***

*** ANNOTATIONS CURRENT THROUGH JULY 1, 2008 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 20, 2008 ***

TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS

PREVAILING WAGE LAW

ORC Ann. 4115.032 (2008)

§ 4115.032. Construction projects to which provisions apply

Construction on any project, facility, or project facility to which section 122.452

[122.45.2], 122.80, 165.031 [165.03.1], 166.02,1551.13, 1728.07, or 3706.042 [3706.04.2] of

the Revised Code applies is hereby deemed to be construction of a public improvement

within section 4115.03 of the Revised Code. All contractors and subcontractors working

on such projects, facilities, or project facilities shall be subject to and comply with

sections 4115.03 to 4115.16 of the Revised Code, and the director of commerce shall, and

any interested party may, bring proceedings under such sections to enforce compliance.

The director shall make the determination of wages as required under sections 122.452

[122.45.2], 122.80, 165.031 [165.03.1], 166.02, 1551.13, 1728.07, and 3706.042 [3706.04.2] of

the Revised Code and shall designate one of the director's employees to act as the

prevailing wage coordinator under section 4115.071 [4115.07.1] for any project, facility,

or project facility for which a coordinator has not been designated by any public

authority.

HISTORY: 138 v H 584 (Eff 12-17-80); 146 v S 162 (Eff 10-29-95); 148 v H 471. Eff 7-1-

2000.
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** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY
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**" ANNOTATIONS CURRENT THROUGH JULY 1, 2008 ***
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TITLE 41. LABOR AND INDUSTRY

CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS
PREVAILING WAGE LAW

ORC Ann. 4115.05 (2008)

§ 4115.05. Locally prevailing wage rates to determine minimum contract wage

The prevailing rate of wages to be paid for a legal day's work, as prescribed in section

4115.04 of the Revised Code, to laborers, workers, or mechanics upon public works shall

not be less at any time during the life of a contract for the public work than the

prevailing rate of wages then payable in the same trade or occupation in the locality

where such public work is being performed, under collective bargaining agreements or

understandings, between employers and bona fide organizations of labor in force at the

date the contract for the public work, relating to the trade or occupation, was made, and

collective bargaining agreements or understandings successor thereto.

Serving laborers, helpers, assistants and apprentices shall not be classified as common

labor and shall be paid not less at any time during the life of a contract for the public

work than the prevailing rate of wages then payable for such labor in the locality where

the public work is being performed, under or as a result of collective bargainnlg

agreements or understandings between employers and bona fide organizations of labor

in force at the date the contract for the public work, requiring the employment of

serving laborers, helpers, assistants, or apprentices, was made, and collective

bargaining agreements or understandings successor thereto.

Apprentices will be permitted to work only under a bona fide apprenticeship program

if such program exists and is registered with the Ohio apprenticeship council.

The allowable ratio of apprentices to skilled workers permitted to work shall not be
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greater than the ratio allowed the contractor or subcontractor in the collective

bargaining agreement or understanding referred to in this section under which the

work is being performed.

In the event there is no such collective bargaining agreement or understanding in the

immediate locality, then the prevailing rates of wages in the nearest locality in which

such collective bargaining agreements or understandings are in effect shall be the

prevailing rate of wages, in such locality, for the various occupations covered by

sections 4115.03 to 4115.16 of the Revised Code.

The prevailing rate of wages to be paid for a legal day's work, to laborers, workers, or

mechanics, upon any material to be used in or in connection with a public work, shall

be not less than the prevailing rate of wages payable for a day's work in the same trade

or occupation in the locality within the state where such public work is being

performed and where the material in its final or completed form is to be situated,

erected, or used.

Every contract for a public work shall contain a provision that each laborer, worker, or

mechanic, employed by such contractor, subcontractor, or other person about or upon

such public work, shall be paid the prevailing rate of wages provided in this section.

No contractor or subcontractor under a contract for a public work shall sublet any of

the work covered by such contract unless specifically authorized to do so by the

contract.

Where contracts are not awarded or construction undertaken within ninety days from

the date of the establishment of the prevailing rate of wages, there shall be a

redetermination of the prevailing rate of wages before the contract is awarded. Upon

receipt from the director of commerce of a notice of a change in prevailing wage rates, a

public authority shall, within seven working days after receipt thereof, notify all

affected contractors and subcontractors with whom the public authority has contracts

for a public improvement of the changes and require the contractors to make the

necessary adjustments in the prevailing wage rates.

If the director determines that a contractor or subcontractor has violated sections

4115.03 to 4115.16 of the Revised Code because the public authority has not notified the

contractor or subcontractor as required by this section, the public authority is liable for

any back wages, fines, damages, court costs, and attorney's fees associated with the

enforcement of said sections by the director for the period of time running until the

public authority gives the required notice to the contractor or subcontractor.
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On the occasion of the first pay date under a contract, the contractor or subcontractor

shall furnish each employee not covered by a collective bargaining agreement or

understanding between employers and bona fide organizations of labor with individual

written notification of the job classification to which the employee is assigned, the

prevailing wage determined to be applicable to that classification, separated into the

hourly rate of pay and the fringe payments, and the identity of the prevailing wage

coordinator appointed by the public authority. The contractor or subcontractor shall

furnish the same notification to each affected employee every time the job classification

of the employee is changed.

HISTORY: GC § 17-4a; 116 v 206; 11.8 v 587; Bureau of Code Revision, 10-1-53; 128 v 935
(Eff 11-9-59); 131 v 992 (Eff 11-3-65); 135 v H 1171 (Eff 9-26-74); 137 v H 1129 (Eff 9-25-
78); 141 v H 238 (Eff 7-1-85); 146 v S 162 (Eff 10-29-95); 148 v H 471. Eff 7-1-2000.
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TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS

PREVAILING WAGE LAW

ORC Ann. 4115.071 (2008)

§ 4115.071. Wage coordinator; powers and duties; compliance action by attorney
general

(A) Each contracting public authority that enters into a contract other than a contract

for printing, binding, and related services, whose contractor and subcontractors are

subject to sections 4115.03 to 4115.16 of the Revised Code shall, no later than ten days

before the first payment of wages is payable to any employee of any contractor or

subcontractor, designate and appoint one of its own employees to serve as the

prevailing wage coordinator during the life of the contract. The duties of the
coordinator shall include:

(1) Setting up and maintaining, available for public inspection including inspection by
interested parties or affected employees, files of payroll reports and affidavits

submitted by contractors and subcontractors pursuant to sections 4115.03 to 4115.16 of
the Revised Code;

(2) Ascertaining from each contractor or subcontractor, at the beginning of

performance under the contract, the dates during its life when payments of wages to
employees are to be made;

(3) Receiving from each contractor or subcontractor, a copy of the contractor's or

subcontractor's complete payroll for each date exhibiting for each employee paid any

wages, the employee's name, current address, social security number, number of hours

worked each day during the pay period and the total for each week, the employee's
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hourly rate of pay, the employee's job classification, fringe payments, and deductions

from the employee's wages;

(4) Establishing and following procedures to monitor the compliance by each

contractor and subcontractor with the requirement imposed by this section for timely

filing of copies of payroll records;

(5) Receiving from each contractor or subcontractor upon completion of the public

improvement and prior to final payment therefor the affidavit required by section

4115.07 of the Revised Code;

(6) Reporting any delinquency in the filing of the certified copy of the payroll and the

affidavit to the chief officer of the contracting public authority and the director of

commerce.

(B) Any contracting public authority having a permanent employee with the title,

powers, and functions described in division (A) of this section for the prevailing wage

coordinator need not separately designate and appoint an employee for each public

work contract entered into by the contracting public authority.

(C) Every contractor and subcontractor who is subject to sections 4115.03 to 4115.16 of

the Revised Code shall, upon beginning performance under the contractor's or

subcontractor's contract with any contracting public authority, supply to the prevailing

wage coordinator of the contracting public authority a schedule of the dates during the

life of the contract with the authority on which the contractor or subcontractor is

required to pay wages to employees. The contractor or subcontractor shall also deliver

to the prevailing wage coordinator a certified copy of the contractor's or subcontractor's

payroll, within two weeks after the initial pay date, and supplemental reports for each

month thereafter which shall exhibit for each employee paid any wages, the employee's

name, current address, social security number, number of hours worked during each

day of the pay periods covered and the total for each week, the employee's hourly rate

of pay, the employee's job classification, fringe payments, and deductions from the

employee's wages. If the life of the contract is expected to be no more than four months

from the beginning of performance by the contractor or subcontractor, such

supplemental reports shall be filed each week after the initial report. The certification of

each payroll shall be executed by the contractor, subcontractor, or duly appointed agent

thereof and shall recite that the payroll is correct and complete and that the wage rates

shown are not less than those required by the contract.

(D) If it is found that a public authority or prevailing wage coordinator has not
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complied with this section, the director shall give notice thereof in writing to the public

authority or prevailing wage coordinator. Sufficient time shall be allowed for

compliance as the director deems necessary. At the expiration of the time prescribed in

the notice, the director shall, in writing, inform the attorney general of the fact that

notice has been given and that the public authority or prevailing wage coordinator to

whom it was directed has not complied with it. On receipt thereof, the attorney general

shall bring suit in the name of the state in the court of common pleas of the county in

which the public authority is located, to require the public authority or prevailing wage

coordinator to comply with this section.

HISTORY: 135 v H 1170 (Eff 9-26-74); 136 v H 1304 (Eff 8-25-76); 137 v H 1129 (Eff 9-25-

78);146 v S 162 (Eff 10-29-95); 148 v H 471. Eff 7-1-2000.
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TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS

PREVAILING WAGE LAW

ORC Ann. 4115.10 (2008)

§ 4115.10. Prohibitions; penalties paid to employee and department; complaints by

employees; audits

(A) No person, firm, corporation, or public authority that constructs a public

improvement with its own forces, the total overall project cost of which is fairly

estimated to be more than the amounts set forth in division (B)(1) or (2) of section

4115.03 of the Revised Code, adjusted biennially by the director of commerce pursuant

to section 4115.034 [4115.03.4] of the Revised Code, shall violate the wage provisions of

sections 4115.03 to 4115.16 of the Revised Code, or suffer, permit, or require any

employee to work for less than the rate of wages so fixed, or violate the provisions of

section 4115.07 of the Revised Code. Any employee upon any public improvement,

except an employee to whom or on behalf of whom restitution is made pursuant to

division (C) of section 4115.13 of the Revised Code, who is paid less than the fixed rate

of wages applicable thereto may recover from such person, firm, corporation, or public

authority that constructs a public improvement with its own forces the difference

between the fixed rate of wages and the amount paid to the employee and in addition

thereto a sum equal to twenty-five per cent of that difference. The person, firm,

corporation, or public authority who fails to pay the rate of wages so fixed also shall

pay a penalty to the director of seventy-five per cent of the difference between the fixed

rate of wages and the amount paid to the employees on the public improvement. The

director shall deposit all moneys received from penalties paid to the director pursuant

to this section into the penalty enforcement fund, which is hereby created in the state

treasury. The director shall use the fund for the enforcement of sections 4115.03 to

4115.16 of the Revised Code. The employee may file suit for recovery within ninety
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days of the director's determination of a violation of sections 4115.03 to 4115.16 of the

Revised Code or is barred from further action under this division. Where the employee

prevails in a suit, the employer shall pay the costs and reasonable attorney's fees

allowed by the court.

(B) Any employee upon any public improvement who is paid less than the prevailing

rate of wages applicable thereto may file a complaint in writing with the director upon a

form furnished by the director. The complaint shall include documented evidence to

demonstrate that the employee was paid less than the prevailing wage in violation of

this chapter. Upon receipt of a properly completed written complaint of any employee

paid less than the prevailing rate of wages applicable, the director shall take an

assignment of a claim in trust for the assigning employee and bring any legal action

necessary to collect the claim. The employer shall pay the costs and reasonable

attorney's fees allowed by the court if the employer is found in violation of sections

4115.03 to 4115.16 of the Revised Code.

(C) If after investigation pursuant to section 4115.13 of the Revised Code, the director

determines there is a violation of sections 4115.03 to 4115.16 of the Revised Code and a

period of sixty days has elapsed from the date of the determination, and if:

(1) No employee has brought suit pursuant to division (A) of this section;

(2) No employee has requested that the director take an assignment of a wage claim

pursuant to division (B) of this section;

The director shall bring any legal action necessary to collect any amounts owed to

employees and the director. The director shall pay over to the affected employees the

amounts collected to which the affected employees are entitled under division (A) of

this section. In any action in which the director prevails, the employer shall pay the

costs and reasonable attorney's fees allowed by the court.

(D) Where persons are employed and their rate of wages has been determined as

provided in section 4115.04 of the Revised Code, no person, either for self or any other

person, shall request, demand, or receive, either before or after the person is engaged,

that the person so engaged pay back, return, donate, contribute, or give any part or all

of the person's wages, salary, or thing of value, to any person, upon the statement,

representation, or understanding that failure to comply with such request or demand

will prevent the procuring or retaining of employment, and no person shall, directly or

indirectly, aid, request, or authorize any other person to violate this section. This

division does not apply to any agent or representative of a duly constituted labor
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organization acting in the collection of dues or assessments of such organization.

(E) The director shall enforce sections 4115.03 to 4115.16 of the Revised Code.

(F) For the purpose of supplementing existing resources and to assist in enforcing

division (E) of this section, the director may contract with a person registered as a

public accountant under Chapter 4701. of the Revised Code to conduct an audit of a

person, firm, corporation, or public authority.

HISTORY: GC § 17-6;114 v 116, § 4; 118 v 587; Bureau of Code Revision, 10-1-53; 128 v
935 (Eff 11-9-59); 131 v 995 (Eff 11-3-65); 133 v H 436 (Eff 10-14-69); 136 v H 1304 (Eff 8-
25-76); 137 v H 1129 (Eff 9-25-78); 145 v H 350 (Eff 6-21-94); 146 v S 162 (Eff 10-29-95);
146 v S 293 (Eff 9-26-96); 148 v H 471 (Eff 7-1-2000); 149 v H 94. Eff 6-6-2001; 150 v H 95,

§ 1, eff. 9-26-03.
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TITLE 41. LABOR AND INDUSTRY
CHAPTER 4115. WAGES AND HOURS ON PUBLIC WORKS

PREVAILING WAGE LAW

ORC Ann. 4115.16 (2008)

§ 4115.16. Complaint by interested party; investigation; appeal to court

(A) An interested party may file a complaint with the director of commerce alleging a

violation of sections 4115.03 to 4115.16 of the Revised Code. The director, upon receipt

of a complaint, shall investigate pursuant to section 4115.13 of the Revised Code. If the

director determines that no violation has occurred or that the violation was not

intentional, the interested party may appeal the decision to the court of common pleas

of the county where the violation is alleged to have occurred.

(B) If the director has not ruled on the merits of the complaint within sixty days after its

filing, the interested party may file a complaint in the court of common pleas of the

county in which the violation is alleged to have occurred. The complaint may make the

contracting public authority a party to the action, but not the director.

Contemporaneous with service of the complaint, the interested party shall deliver a

copy of the complaint to the director. Upon receipt thereof, the director shall cease

investigating or otherwise acting upon the complaint filed pursuant to division (A) of

this section. The court in which the complaint is filed pursuant to this division shall

hear and decide the case, and upon finding that a violation has occurred, shall make

such orders as will prevent further violation and afford to injured persons the relief

specified under sections 4115.03 to 4115.16 of the Revised Code. The court's finding that

a violation has occurred shall have the same consequences as a like determination by

the director. The court may order the director to take such action as will prevent further

violation and afford to injured persons the remedies specified under sections 4115.03 to

4115.16 of the Revised Code. Upon receipt of any order of the court pursuant to this
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section, the director shall undertake enforcement action without further investigation or

hearings.

(C) The director shall make available to the parties to any appeal or action pursuant to

this section all files, documents, affidavits, or other information in the director's

possession that pertain to the matter. The rules generally applicable to civil actions in

the courts of this state shall govern all appeals or actions under this section. Any

determination of a court under this section is subject to appellate review.

(D) Where, pursuant to this section, a court finds a violation of sections 4115.03 to

4115.16 of the Revised Code, the court shall award attorney fees and court costs to the

prevailing party. In the event the court finds that no violation has occurred, the court

may award court costs and attorney fees to the prevailing party, other than to the

director or the public authority, where the court finds the action brought was

unreasonable or without foundation, even though not brought in subjective bad faith.

HISTORY: 137 v H 1129 (Eff 9-25-78); 145 v H 350 (Eff 6-21-94); 146 v S 162 (Eff 10-29-

95); 148 v H 471. Eff 7-1-2000.
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