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MEMORANDUM IN OPPOSITION

Relators moved to strike the Memorandum of Amici Curiae Iraq and Afghanistan

Veterans of America ("IAVA") and Veterans for America ("VFA") in Support of Respondent's

Opposition to a Writ of Mandamus for failing to comply with S. Ct. Prac. R. X, § 9 and XIV, §

2(B)(3). The motion to strike should be denied because Relators were not adversely affected by

any such failure.'

According to S. Ct. Prac. R. XIV, § 2(B)(3), in expedited election cases, parties must

serve their briefs by personal service, facsimile transmission, or e-mail on the date of filing. This

provision is an exception to the general rule, S. Ct. Prac. R. XIV, § 2(B)(l), which allows service

to "be personal, by mail, by e-mail, or by facsimile transmission."

Counsel for amici IAVA and VFA-who has not litigated in an expedited election case

previously-filed the amicaas brief on Thursday, September 25, 2008. Counsel had the clerk of

court serve the parties by mail that day. Immediately upon learning of the special rule in

expedited election cases, Counsel for the amici additionally sent a copy of the brief via e-mail on

Sunday, September 28, 2008. No inconvenience of the parties was in any way intended.

Nor did inconvenience to the parties restilt. S. Ct. Prac. R. XIV, § 2(D)(2) contemplates

that this Court may deny a motion to strike for failure to comply with service requirements if

"the movant was not adversely affected." Relators have not demonstrated prejudice and, in fact,

L Amici were not served the Motion to Strike by electronic mail, although Relators clearly had
the e-mail address of Counsel for Amici at the time of filing. Nevertheless, Amici leamed of the
Motion to Strike because it was quickly posted on this Court's on-line docket. This enabled
Amici to respond quickly to the Motion to Strike. Presumably, Counsel for Relators' learned of
the Amici brief in the same way and, accordingly, suffered no prejudice.
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did not experience any adverse effects from any failure of IAVA/VFA's aniacus brief to comply

with the special service rules for expedited election cases.

First, Relators' Reply Brief lists counsel for IAVA/VFA, indicating their knowledge of

the filing of a brief on behalf of IAVA/VFA. Second, Relators filed the motion to strike on the

same day they filed their Reply Brief, further evincing their knowledge of the existence of the

brief.

The question of whether IAVA and VFA reasonably could have foreseen Relators'

intention to file their Reply Brief three daysZ before it was due is irrelevant because Relators

knew of the IAVA and VFA amicus brief when they filed the Reply Brief. Indeed, filing three

days before the deadline indicates that Relators had ample time to respond to any arguments in

the IAVA/VFA brief. Therefore, because the Relators knew of the IAVA/VFA brief before

filing and had three days in which to consider and address the arguments set forth in the brief,

they cannot claim that any prejudice exists.

As any failure to comply with the special service n.iles for expedited election cases has

not adversely affected the Relators, this Court should deny the motion to strike and consider this

amicats brief filed on behalf of two national veterans organizations.

2 S. Ct. Prac. XIV, § 3(A) indicates that "when the Clerk's Office of the Supreme Court is closed
to the public for the entire day that constitutes the last day for doing an act, or before the usual
closing time on that day, then that act may be performed on the next day that is not a
Saturday, Sunday, or legal holiday" even though Saturdays, Sundays, and legal holidays are
included in the computation of time for expedited election proceedings.
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CONCLUSION

For the reasons stated above, Amici respectfi,illy request that the Court deny Relators'

Motion to Strike.

Respectfully submitted,

ANNE M. VALENTINE
Attorney for Amicus Curiae,
Iraq and Afghanistan Veterans of
America (IAVA)
and Veterans For America (VFA)
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