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NOTICE OF CERTIFIED CONFLICT

The Defendant-Appellant, Administrator of the Bureau of Workers’ Compensation
(Administrator) hereby notifies the Court, pursuant to S. Ct. Rule IV, that the First District Court
of Appeals has certified a conflict. See Journal Entry September 18, 2008, in Benton v. Hamilton
County Educational Service Center, Appeal No. C-070223 (Ex. 1). The First District certified a
c-onﬂict between its initial decision (Ex. 2) together with decisions from the Tenth and Fifth
district courts of appeals, and decisions in the Eleventh and Fourth districts. The certified issue
is:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing

jurisdiction to make a finding of fraud is a right to participate issue under R.C.
4123.5127

Entry of September 18, 2008, Ex. 1. The decisions specifically found in conflict are:

The case at issue here, Benton v. Hamilton County Educational Service Center, Appeal No.
C-070223 (Ex. 2), as well as Jones v. Massillon Bd. of Educ., 1994 Ohio App. LEXIS 2891 (June
13, 1994), Stark App. No. 94CA0018, unreported (Ex. 3), and Moore v. Trimble, 1993 Ohio
App. LEXIS 6204 (Dec. 21, 1993), Franklin App. No. 93APE(8-1084, unreported (Ex. 4}, all of
which found such a decision appealable under 4123.512; and

Brown v. Thomas Asphalt Paving Co., 11th District No. 2000-P-0098, 2001-Ohio-8720
(Ex. 5); and Harper v. Adm’r, Bur. of Workers’ Comp., 1993 Ohio App. LEXIS 6068 (Dec. 17,
1993), 11th District No. 93-T-4863, unreported (Ex. 6); Schultz v. Adm’r, Ohio Bur. of Workers’
Comp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), all of which found such a decision not
appealable.

Appeliant has also filed a discretionary appeal in this case. The Entry certifying the

conflict, as well as copies of all cited conflict cases, are appended.
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David J. Lampe, Esq.
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO ENTE RTD
HAMILTON COUNTY, OHIO S 1 8200:3
PIAZONIA BENTON, ' APPHAL NO, C-070223
T
Appellee, | L :
, .
vs. ENTRY GRANTING MOTION! ] j
TO CERTIFY CONFLICT | 80223932 .
k‘ - . . -
HAMILTON COUNTY EDUCATION
SERVICE CENTER,
Appellant,
and
ADMINISTRATOR, BUREAU OF
'WORKERY COMPENSATION,
Appellee,

This cause came on to be considered upon the separate motions of the appellses to
ceriify a conflict, and upon the memorandum in opposition.

The Court finds that the motion to certify is well taken and is granted,

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas
v. Conrad (Feb.14, 1997} Second District Nos. 15873 and 15898, and Brown v. Thomas
Asphalt Paving Co., Eleventh District, No. 2000-P-0098, 2001-Ohio-8720

The certified issue is as follows:

Whether the refusal by the Industria} Commission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.
4123.5127

To The Clerk:

Enter upon the Journal of the Court on _ SEP18 2000

per order of the Court.

{Copies sent 1o all counsel)

-

EXHIBIT 1
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GREGOR‘{ HARTMANN .HAMILTON COUNTY OHIO -
LERK-OF COURTS ; T

HAM. CNTY. 0H
'DIAZONIABENTON, .~ -: . APPEALNO.C-070223
o o o TRIAL NO. A-0609684 -
Plaintiff-Appellee, -
v, S L DECISION. (X H mmmw
HAMILTON COUNTY EDUCATIONAL k o N ;
SERVICE CENTER, ‘ ] - ) D7983049l
o . e
Defendant-Appellant, ‘ : . PRESEN EDTOTHECLERK =
_ . , . o OF COURTS FOR: FILING
and L
AUG 2 2 ZUUB

ADMINISTRATOR, OHIO BUREAU -
OF WORKERS' COMPENSATION, T COURT OF APPEALS

‘Defendant-Appellee.

Civil Appea] From: Harmlton County Court of Common Pleas
Judgment Appealed From Is: Reversed and Cause Remanded

Date of § udgment Entry on Appeal, August 22, 2008

[
P
i

| Gregory W. Bellman, Sr and Webey, Dickey, &Bellmc'm- for Plaintiff-Appeliee, :
f
Dauid Lampe and Ennis Roberts & Fzscher LPA, for Defendant-Appellant

Mare Dann, Attorney General of Ohio, and James Carroh' Assistant Attorney
General, for Defendant—Appellee L :

Please note: This case has been removed onm the accelerated calendar.

EXHIBIT 2
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OHIO FIRST DISTRICT COURT OF APPEALS

SUNDERMANN, Judge '

{1 Defendant—appellant Hamilton County Educatlonal Service Center
{“HCESC") appeals from the trial court’s entry dismissing its admmlstrative appeal
pursuant to R.C, 4123.512 for lack of subject -matter Jur1sd1ct10n '

{Y2} HCESC’s appeal to the common pleas court stemmed from injuries
. I)]aintiff-appellee Diazonia. Béenton sustained on Mar_ch -1.9’ 2003, in a motor vehicle
accident. On February 18, 2605,‘ Benton ﬁll"adI an applieation for workers’
compensanon benefits in whleh she claimed that- her mJurles had occurred in the
scope of Her employment with HCESC On March 9, 2005, Benton's workers
compensatlon claim was allowed for neck spram, lumbar sprain, and a contusion to
her left e]bow‘ HCESC reoewed the order, but did not appeal the allowance of
' Benton s claim. . | _

{83} - On April 27, 2005, Benton filed a C-86 moton tequestihg that.' her
workers’ compensation claim be amended to alloaf the additional conditions of
radiculopathy and a herniated disc at L5-S1. HCESC elected to have Ben_tori ondergo

an independent medical examination by Dr. Roger Meyer, whodetermined that_ o

Benton’s other c0nd1t10ns were causally related to her ongmal industrial i lnjury Asa .

result both a district hearing ofﬁcer (“DHO") and a staff hearmg ofﬁcer (“SHO")

allowed Benton’s workers compensatxon claim for these add:tmnal condltlons
f v
l

{14 HCESC did not appeal the SHO’s allowance of these additional
conditions, Instead on February 3, 2006, it filed a C-86 motlon requestmg that the
Industrial Commission exercise continuing Junsdwtlon over Benton’s claim under

R.C. 4123.52 and make a ﬁndlng_that Benton had co_mmltted fraud by filing a claim



OHIO FIRST DISTRICT COURT OF APPEALS .

e
for qui(ers’ éémpensatioﬁ beneﬁtis for iﬁjufies that had not oclcurr.ed in the' couTse or .
~ scope of her employﬁeht with HQESC.. HCESC sp:uglht an order froxﬁ the In_duéﬁiq]
Commission terminating ﬁenton’é right to continued participation:in the worke.rs’
compensation fund and reimb_ﬁrsing it for wc;rkers’ cpmpehsaﬂon benefits
wrongfully paid to Benton. '

{95} | A DHO denied HCﬁSC’s motion. A SHO affirmed the DHO's ruling,
finding no evidence tha;c Benton had misrepresentéd herll acéount of the March 2003
accident. The Industrial Corr{missjon declined to hear HCESC’s appeal. HCESC then
filed a timely notice of appeal with the common’ pléas' cou& purs._ﬁant; to R.C. -
}1123.512@).'. Benton filed a CO-I;lplaiI‘lt as statuto;ily re.dulired. She then moved to
dismiss HCESC’S appéé] on the basis that thé trial co’urt-_ lacked 'squcct—-matter
jurisdiction. The trial couﬁ granted Benton's motion :to 't_i-isfmiss; '.I‘-hi.s aﬁpeal
follow_ed.- |

| {1-16} In its sole aséignmént (lJf error, HCESC argues the trial Eoufi‘. erred in
dismissiﬁg ifs'appeal from the_Induétrial Commission for lack of subject-matter
jurisdiction. o i | |
{97} R.C.4123.512(A) provides that a "cléimaint,;‘ * *'may appeal an order
. of the industrial commission made under division (E)E_of section 4123‘51.1' of t};.e'
Re\ﬁsed Code in an injufy or occdpationa] diseaséj s%ése;gotﬁer thaln a decision as to
the extent of disability to the court of common pleaé fo;f th::e ,'cbqn'ty in which the injury
was"inﬂicted * % *” The Ohl;ol Supreme Court has iz%te'rpriatec)l R.C. 4123:512 nal_*row]y

to allow claimants and employers to appeal only thbs_e Industriél Commission orders

that involve.a claimant's right td participate or-to continue to participate in the
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workers’ compensat]on fund.r The supreme court has further heId that the only
r1ght—t0~part1clpate questmn tha_t is subject to judicial review is whether an
employee’s-injufy, discase, or dea';h occurred in the course of and .a'rismg out of his or
her employment.”? Determinatim:ls as to the extent of a clai_mant"s disahill.ity,. on thé-'-
-other hand, are not appealhble to the common pleas court and must be challenged in
an action for hlandanﬁi_s.ﬂ' i . _ : . . |

{48 HCESC contends that the tria'f coﬁl;t had; jurisdicﬁon to ehtertain its
appeal under R.C. 4123.512, becaufse it had alleged that ﬁenfon had committed fraud*
and had directly sought the termihation of hér right to conﬁn_ue harficipating ih the
workers’ éorhpénsﬁtion fund. ﬁehton and the Administrator argue, on thé 'c')ther
hand, that the Industrial Commission’s refusal _tol éxerci_se c_ontihuihg juﬁsdictihn te
make a fraud determingtion v;ras not a right-to-participate issue zjlndt.ar R.C. 4123.512,
and Wa‘s, therefore, outside the jurisdiction of the coxﬁmon p]_ea.s court.

{99}  Although this court has not specifically addl;essed this issue, we
recognize that there .is a split of authority among appelléte_ districts regarding
whether an employer's ai]egatioh of fraud is appea}abie hndér R.C. 412'3.512.
HCESC relies on cases from the Flfl’h and Tenth Appel]ate Districts that hold that .
such i issues are appealable while Benton and the Admlmstrator rely pnmarﬂy upon

.t

t
l.l r.

I

|'

t

1

1

)

! thte v. Conrad, 102 Chio St 3d 125, 2004-Ohio-2148, 807 N.E.ad 327, at Y10-13, citing Felty v.
AT&T Technologies, Inc. (1992), 65 Ohio St.3d 234, 239, 602 W.E.2d 1141; see, also, Lawson v.
Robert Lee Brown, Inc, (Mar, 20, 198), 1st Dist. Nos. C-970109 and C-g70132, o

¢ State ex, rel. Liposchak v, Indus. Comin., go Ghic St.3d 276, 274, 2000-0hio-73, 737 N.E.2d
519; Felty, supra, at paragraph two of:the syllabus; Afrates v. Lorain (1992), 63 Ohio St.3d 22,
584 N.E.24 1175, paragraph one of the syllabus; State ex rel. Evans v, Indus Comm., 64 Ohio
5t.3d 236, 1992-Ohio-8, 504 N.E.2d 600.

8 Id.; Thomas v. Conrad (1998), B1 Ohlo St.3d 475, 477, 692 N.E2d 205; Felty, supra, at
paragraph two of the syllahuq
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the reasonin;g in a'Second Appelldte District case and an Eleventh Appellate Distriet
case, ylfhich hold that they are not., _ l -
{910} In Jones v. Massillon Bd. of Edn., the Fifth Appellate District held

that the court of common pleas had jurisdiction over Industrial Commission

- dec:ISlons regarding the termmatlon of a clalmant 3 rlght to parnc1pate due to fraud

in estabhshmg the clalm 4" In that case, the employer had.certlfied‘an employeé’s
claim for a knee injury. Five months later, however, the erhployer moved to disallow
the claim on the basis of newly dihcovered evidence that the employee’s knee injury

had not occurred within the course and scope of his employment hut was actually

~ the result of a nonoccupatlonal recreatmna.l sports injury that he had suslamed two

years earher The Fifth Appellate Dlstnct he]d that because the employers motion
had sought to discontinue the employee’s “right to partlt:lpate in the State Insurance
Fund,” the employer could appeal :the commission’s decision refhsing to disallow the
claim. | _ _
{11} In Moore v, Trzmble, ‘the - Tenth Appel]ate DIS‘trlCt held that the
common pleas court had Junsdlctlon to entertaln an employers appeal from the
denial of its C-86 rnotlon requestmg the Vacatlonl of an employee s claim based upon' _
newly discovered evidence that the employee had been mJured at home, hfung a
motorcycle, and not at the workplace.s The court held that because the employer
had attempted to terminate the employees rlght to par’ﬂclpate based upon ‘the

employees alleged fraud the court had Junsdlc’aon to entertain the employers

appeal under R.C. 4123.519.

4 (June 13, 1694), sth Dist. No; 94CA0018.
5 (Dec. 21, 1993), 10th Dist, No, 93APE08-1084.
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{q12} " In Thomtzs v. Conrad, thé Second Appellate District rejected an . -
employer’e argument that the tJ*ief court had erred in dismissing jtslappea] under -
R.C. 4123.512 because it concerned “whether {an employee] hatl a right‘to"continue_
participating in the workers’ compensation system in lig_htef ‘interverting’ dog 'attaclt
injuriesv she fhad] sustained.”s In concludir_lg that the :empioyerf's motion and the
Industrial Commission’s ruling wjere not appealablle.'beceuse they ha'd involved the
extent of the employee's'dieabilit}%, the .court analyzed atld-criticizeti the holdings of
the Fifth and Tenth Appellate Districts in Jones andl Moore. The‘Secopd Appellate
District then certlﬁed the case to the Ohio Supreme Court for rewew |

{ﬁ[ 13} A]though the Ohlo Supreme Cotrt ultlmately afﬁrmed the Second
Appellate District’s decision in Thomqs v Conrad, it rejected the c‘ourt’s_analysis of
Johes and Moores The supreme court held that the employéer in Thomas, unlike the
empl()yers in Jones and Moore, had not raised tﬁe issue of fraud or questioned
Thomas’s originel cleitn for llzrenef"iits.'8 Rather, the etnployer’s motion had “invelved
[an intewening] dog -ettaek and its effect on Thel'rias’s a]lo;wed cenditiens."i* Thus,
the employer had only ralsed a questlon as to the extent of Thornas s dlsablhty 10

{1{14} The supreme court went onto state that l1ts opinion d1d ‘not change

v

the reasomng of the courts of appea] in Moore v, Trzmble and-in Jones v Massdlon
| .
Board of Education” because the * employers in Moore and Jones [had] questloned.

the claimant’s rlghtr-to continue to! participate in the fund, alleglng, fraud wath regard

§ (Feb. 14, 1997), 2nd Dist. Nos. 15873 and 15808.
7 81 Ohkio 5t.3d 475, 692 N.E.2d 205

8 Id at 478-479,

w]d . . .|
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to the faets surrourlcling the tespecﬁve claimants’ inital cleim's;_ and “[had]
challenged each claimant’s right to participate and tried tclr‘terminate that right,"n

{f15} In Brown v, Thorhas Asphalt Paving Co.,** the Eleventh Appellate

. District held, in a two-to-one decision, that the common pleas court lacked subject-

[
*

matter jurisdiction' under RC 4123.512 to entertain; an employer’s . appeal on .
allegatmns of fraud, The tnal court had relied on language in Thomas v, Conrad to
permit an employer’s appeal and a subsequent trlal on the issue of the employee §
fraud. A majortty of the: appellate court, however concluded that the supreme
courts 1anguage explamlng Moore and Jones was merely dlcta and was thus not
bmdmg on it. The ma]orlty then rehed on a case 1t had earller decided,’ Harper i
Admmzstrator Bureau of Workers Compensation,” to conclude that the common
pleas court lacked jurisdiction. | '

{16} . After carefully reviewing these conﬂlctmg authontles and the parttes

briefs, we are persuaded that the Fifth and Tenth Appellate Districts approach is the

‘better-reasoned p051t1on In those cases, the emp]oyers made 2 factually similar

argument to the one that HCESC makes here, that the clalmant was not injured
p
within the course and scope of hls:employment.' Furthermore, the Harper decision,

upon ‘which the Eleventh Appellate District relied in the Brown case, is factually
dzsnngmshable in that the employer in Harper had argued that the emplcyee had
commltted fraud by failing to d1sclese an extant sheuIder conchtlon l

{17} While. we recognize ‘that the supreme _court ‘has fiot stqua'rely

addressed this issue, we believe that the rationale and dicta in the Thomas case

n Id

1 11th Dist. No. 2000-P- -0098, 2001-Ohio-8720. =, |
13 (Dec. 17, 1993), 11th Dist. No. 93-T-4863. : ' '
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eupports the conclusion that HCESC's motlon for fraud drrectly questloned whether,

Benton's injury had occurred in the course of and had arisen out of her employment_

with HCESC As the Ohio Supreme Court stated in State ex: rel Ltposchok v.

Indus. Comm., whether an employee $ ln]ury, disease or death occurred in the

course of and arlsmg out of his or her employment” is a rlght to-partncrpate issue

: ,that is appealable to the common pleas court.'d

{f18} Because HCESC's motion‘in this case related directIy to Benton’s right-

to continue participating in the workers’ compensation fund for the injuries she had

sustained in the March 19, 2003, atltbmobile'accident it ‘was ;iroper for HCESC to

have appealed the Industrlal Commlssmns decmon 10 the trral court under RC

4123.512. We therefore Teverse the Judgment of the trial court and remand this case
for further proceedings consistent with this decrsron and the law._ '

Judgment reversed andcause remanded.

. HILDEBRANDT, P.J., and CUNNINGHAM, J., concar. .

! . C J ;'.

. - . ) l i -
Please Note: N R Co I

a . . . R S
i

The court has recorded its own entry on the date of the release of this decision.

1 Liposchak, supra, at 279; see,.also, Felty, supra, at pa'ragrapl; two of the syllabus; Afrates,
supra, at paragraph one of-the syllabus; State ex rel Evans, supra, at paragraph one of the
syllabus; see, also, State ex rel. Forest v, Anchor Hotking Consumer Glass, 1oth Dist..No. 03AP-

190, 2003-Ohio-6077, at 16 (stating that “[iJn an appeal pursueiit to R.C, 4123.512, the issues to .

be addressed by the trial court would be those relating to the presence of a medical condition and
whether or not 1t was a work-related injury™). Ve .
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LEXSEE 1994 QHIO APP. LEXIS 2891

TERRY W. JONES, Plaintiff-Appellee v. MASSILLON BOARD OF EDUCATION
WESLEY TRIMBLE, ADMINISTRATOR OHIO BUREAU OF WORKER'S
COMPENSATION AND INDUSTRIAL COMMISSION OF OHIQ, Defendant-
Appellanis

Case No. 94CA0018

COURT OF APPEALS OF OHIO, FIFTH APPELLATE DISTRICT, STARK
COUNTY

1994 Ohie App. LEXIS 2891

June 13, 1994, Filed

NOTICE:

{*11] THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBIECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: CHARACTER OF PROCEED-
ING: Administrative Appeal from the Stark County
Court of Common Pleas, Case No. 1993CV00643

DISPOSITION: JUDGMENT: Reversed and Re-

manded.

COUNSEL: For Plaintiff-Appellee: GEOFFREY .
SHAPIRO, 614 W. Superior Ave., Ist Fl,, Cleveland,
OH 44113-1899,

For Defendant-Appellees: DAVID J. KOVACH, 615 W.
Superior Ave., 12th FL., Cleveland, Oh 44113-1899.

For  Defendant-Appellant: DEBORAH  SESEK,
ROBERT C. MEYER, P.O. Box 1500, Akron, OH
44309,

JUDGES: Hon., W. Scott Gwin, P.J., Hon. Irene B.
Smart, I., Hon. Sheila G. Farmer, J.

OPINION BY: W. SCOTT GWIN
OPINION
OPINION

Gwin, P.J.

Massillon Board of Education (employer} appeals
from the judgment entered in the Stark County Court of
Common Pleas dismissing its R.C, § 4723.519 appeal of
a decision by the Industrial Commission of Ohio denying
employer's motion to disallow the Workers' Compensa-
tion claim of Teiry W. Jones (claimant). The Common
Pleas Court ruled that the Industrial Commission's deci-
sion not to decertify claimant's right to participate in the
State Insurance Fund was not an appealable order under
R.C. [*2] §4123.519. Employer assigns as error:

ASSIGNMENT OF ERRORNQ. !

DEFENDANT-APPELLEES WES
TRIMBLE, ADMINISTRATOR, AND
THE INDUSTRIAL COMMISSION OF
OHIO LACK STANIING TO SEEK
DISMISSAL OF DEFENDANT-
APPELLANT'S APPEAL UNDER R.C.
4123.519.

ASSIGNMENT OF ERROR NO. 2

THE TRIAL COURT ERRED AS A
MATTER OF LAW BY DISMISSING
DEFENDANT-APPELLANT'S APPEAL
FOR LACK OF JURISDICTION UN-
DER R.C. 4123.519.

By Application for Payment of Compensation and
Medical Benefits filed with the Administrator of the Bu-
reau of Workers' Compensation, claimant alleged that he
sustained an injury to his right knee in the course of and

EXHIBIT 3
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1994 Ohio App. LEXIS 2891, *

arising out of his employment as a custedian for em-
ployer on July 22, 1991. Employer appareatly certified
the claim and claimant began to receive compensation
and other benefits from the State Insurance Fund.

On December 13, 1991, employer filed a motion
with Industrial Commission of Chio seeking to decertify
and/or disallow the within claim. Employer maintained
that it had newly discovered evidence that established
claimant's alleged work injury was actually the result of a
non-occupational recreational sports injury occurring two
years prior to [*3] the alleged employment injury. Em-
ployer asserted that it "now rejects the claim based on
medical evidence which establishes the cause of injury
and disability to be outside the scope of employment.”

The matter proceeded to the District Hearing Officer
of the Industrial Commission wherein the Hearing Offi-
cer found "insufficient evidence to warrant a decertifica-
tion of the instant claim." It was therefore ordered that
the claim remain allowed for "torn ligament, right knee"
with appropriate compensation and benefits payable. The
Hearing Officer's decision was administratively upheld
by the Canton Regional Board of Review and the Indus-
trial Commission of Ohio.

As noted above, the common pleas court dismissed
employer's appeal of the Industrial Commission's deci-
sion on the basis that it was not appealable under RC. §
4123.519.

Through its first assignment, employer maintains
Wes Trimble, Administrator of the Bureau of Workers'
Compensation and the Industrial Commission of Ohio
lacked standing to seek dismissal of its appeal pursuant
to R.C. $ 4123519, We find no merit in this claim. Em-
ployer itself named the two entities as party defendants
in the instant action and it cannot [*4] now claim that
they have no interest in this matter.

Accordingly, we overrule employer's first assigned
error.

11

Through its second assignment, employer maintains
the common pleas court erred as a matter of law in dis-
missing its appeal for want of jurisdiction pursuant to
RC §4123.519. We agree.

The Ohio Supreme Court has definitively held that
an Industrial Commission's decision involving a claim-
ant's right to continue to participate in the State Insurance
Fund is appealable to the Common Pleas Court pursuant
to RC. § 4123.519. Afrates v. Lorain (1992), 63 Ohio
8t 3d 22, 584 N.E.2d 1175, paragraph one of the syila-
bus. See, also, Felty v. AT&T Technologies, Inc. (1992),
65 Ohio St. 3d 234, 602 N.E.2d 1141, Setting aside se-
mantics, it is clear from the facts of this case that em-
ployer sought to discontinue claimant's right to partici-
pate in the State Insurance Fund. As such, the Industrial
Commission's decision involving the claimant's right to
continue to participate in the fund is appealable under
RC$4123.519.

Accordingly, we sustain employer's second assigned
error, reverse the judgment entered in the Stark County
Court of Common Pleas, Ohio, and remand [*5] this
cause to that court for further proceedings according to
law.

By Gwin, P.J.,

Smart, J., and

Farmer, 1., concur.
JUDGMENT ENTRY

For the reasons stated in the Memorandum-Qpinion
on file, the judgment entered in the Stark County Court
of Common Pleas, Ohio, is reversed and this cause is
remanded to that court for further proceedings according
to law.

W. Scott Gwin
Irene Balogh Smart
Sheila G. Farmer

JUDGES
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LEXSEE 1993 OHIO APP. LEXIS 6204

Kirby J. Moore, Appellee-Appellee, v. Wes Trimble, Administrator Bureau of
Workers' Compensation et al., Appellees-Appellees, Rusty's Towing Service, Inc.,
Appellant-Appellant.

No. 93APE08-1084, (REGULAR CALENDAR)

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN

COUNTY

1993 Ohio App. LEXIS 6204

December 21, 1993, Rendered

PRIOR HISTORY: [*1] APPEAL from the Frank-
lin County Court of Common Pleas.
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OPINION
OPINION
YOUNG, J.

This matter is before this court upon the appeal of
Rusty's Towing Service, Inc., appellant, from the July 9,
1993 entry of the Franklin County Court of Common
Pleas which denied appellant's motion for relief from
judgment. Despite appellant's fatlure to provide this court
with assignments of error, as required by App.R. 12, we
will consider the "issues” set forth in appellant's brief as
follows:

"ISSUE NO. |

"Whether the decision of February 26,
1993, which was never appealed was in
fact the final order of the Court of Com-
mon Pleas.

"ISSUE NO. 2

"Whether the Rule 60¢B; Motion filad
by the Assistant Aftorney [*2] General
was properly filed and served.

"ISSUE NO. 3

"What is the effective date of the filing
of the Motion for Rule 60¢B) Reliefl by the
Assistant Attorney General.

"ISSUE NO. 4

"Whether a Motion for Relief Pursuant
to Ohio Rules of Civil Procedure Rule
60(B) is appropriate under the circum-
stafces.

"ISSUE NO. 5

"Whether or not there was subject mat-
ter jurisdiction in the Franklin County
Court to hear the employer’s appeal 2

EXHIBIT 4
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The history of this case is as follows: employee-claimant,
Kirby J. Moore, filed a claim with the Industrial Com-
mission of Ohio and his claim was recognized for "ex-
truded L4-5 disc with paraparesis." The workers' com-
pensation claim was allowed by the commission on
March 23, 1990, and findings were mailed on April 4,
1990. Appellant-employer did not appeal the decision at
the time of the allowance of the claim. However, on Au-
gust 1, 1990, appellant filed a C-86 motion, based upon
its alleged discovery that the employee had committed
fraud upon the Industrial Commission and the appellant-
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the Industrial Commission {*3] be
invoked pursuant to R.C. 4/23.52. It further stated that
this motion was "based upon newly discovered evidence
that the claimant has admitted to a variety of people that
he was injured when he lifted his motorcycle at home."
Attached to the C-86 motion, was an affidavit of a co-
worker of the employee-claimant, wherein the affiant
stated that the employee-claimant had told him (the affi-
ant) that he (the employee-claimant) had hurt his back by
lifting a motorcycle.

I It is undisputed that appellant did not appeal
the original allowance to the district hearing offi-
cer, within the time allotted for appeal. However,
there is also nothing in the record to reflect that
appeliee objected to the DHO's hearing of appel-
lant's C-86 motion, even though the time for ap-
peal had passed. Appellant continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of the Industrial Commission, and finally to
the court of common pleas. Again, appellee failed
to raise the issue of the timeliness/untimeliness of
appellant's various appeals. Thus, appellee is
deemed to have waived this issue and will not be
heard for the first time, on appeal to this court.
See Shaver v. Cordis (1991), 61 Qhio St.3d 213,
574 N.E2d 457. Furthermore, the Industrial
Commission has continuing jurisdiction pursuant
to R.C. 4712352 and clearly could exercise that
jurisdiction in cases of fraud, even if the fraud
was discovered after the time for appeal had
passed. See Stare ex rel. Kilgore v. Indus. Comm.
(1931), 123 Ohio St. 164, 174 N.E. 343,

[*4] On January 8, 1991, the district hearing officer
heard the employer's C-86 motion and affirmed the al-
lowance. The district hearing officer (DHO) stated that
there was nothing presented that could not have been
discovered, and presented, earlier at the allowance hear-
ing on March 23, 1990. The district hearing officer's
findings were mailed on January 29, 1991. The em-
ployer-appellant then appealed the DHO's decision to the

Columbus Regional Board of Review (CRBR). The
CRBR held a hearing on June 4, 1991 and affirmed the
DHO's findings/order/decision. The CRBR's findings
were mailed on July 24, 1991. The employer-appellant
then appealed to staff hearing officers of the Industrial
Commission. On July 6, 1992, the staff hearing officers
(SHO) affirmed the CRBR. Attached to the SHO deci-
sion was a notice stating that an appeal could be filed in
the court of commen pleas within sixty days, pursuant to
RC. 4123519,

This court must first address appellant's fifth issue,
for the remaining issues will be determined, in part, on
whether or not the court of common pleas had jurisdic-
tion over this action. Appellee argues that appellant did
not have a right to appeal to the court of common pleas
[*5] pursuant to R.C. 4723.5719, We disagree and hold
that the appellant-employer's appeal to the court of
common pleas was proper and the court of commeon
pleas had subject matter jurisdiction in this case. R.C.
4123.519 provides in pertinent part:

"(A) The claimant or the employer may
appeal a decision of the industrial com-
mission or of its staff hearing officer made
pursuant to division (B)(6) of section
4121.35 of the Revised Code in any injury
or occupational disease case, other than a
decision as to the extent of disability, to
the court of common pleas of the county
in which the injury was inflicted *#* "
{Emphasis added.)

The Supreme Court of Qhio, in a series of decisions, has
narrowly construed this statute to mean that one can only
appeal to the court of common pleas if the decision of the
Industrial Commission, or its staff hearing officers, is
one that finalizes the allowance or disallowance of the
employee's claim. Afrates v. Lorain (1992}, 63 Ohio
S1.3d 22, 584 NE 2d 1175, State ex vel. Evans v. Indus.
Comm. (1992), 64 Ohio St.3d 236, 594 N.E.2d 609; and
Felty v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d
234, 602 N.E2d 114]. As stated [*6] by the court in
Afrates:
"The only decisions reviewable pursu-

ant to R.C 47123519 are those decisions

involving a claimant's right to participate

or to continue to participate in the fund."

Id at 26.

In Felty, the court again stated that only decisions reach-
ing an employee's right to participate were appealable
under R.C. 4123.519. The court further stated that;
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"Once the right of participation for a
specific condition is determined by the
Industrial Commission, no subsequent rui-
ings, except a ruling that ferminates the
right to participate, are appealable pursu-
ant to R.C. 4123.519." Id at 234. (Em-
phasis added.)

As stated before, appellant's C-86 motion clearly re-
quested a vacation of the allowance based upon newly
discovered evidence that the claimant had been injured at
home, lifting a motorcycle, and not at the work place. In
addition, the employee-claimant’s own complaint stated:
"The District Hearing Officer's Order of
January 8, 1991 denied the employer's
motion filed August 1, 1990 (requesting
that the Indusirial Commission assert con-
tinving jurisdiction under Ohio Revised
Code 4123.52 and vacate the allowance
[*71  of this claim) *** ™ Id. at para-
graph 5 of the complaint. (Emphasis
added.)

In its brief, appellee argues that the court of common
pleas did not have jurisdiction to hear the instant action
because the appellant-employer's C-86 motion and sub-
sequent appeals did not involve the employee-claimant's
right to participate or continue to participate in the work-
ers' compensation fund. Rather, appellee argues that ap-
pellant-employer's action involved an appeal of the In-
dustrial Commission's refusal to exercise its continuing
jurisdiction, and this is not an appealable order for pur-
poses of an appeal to the common pleas court pursuant to
R.C 4123 519.* However, a careful review of the record,
and the employee-claimant's own complaint, clearly
demonstrate that appellant was attempting to persvade
the Industrial Commission to vacate the allowance of the
claim, Thus, this action clearly involves the employee's
right to continue to participate, insofar as the appellant-
employer was attempting to terminate the employee's
right to participate, based upon the alleged fraud of the
employee-claimant. Thus, appellant-employer's appeal to
the court of common pleas fell within the [*8] purview
of RC. 4123.519 and the court of common pleas there-
fore had jurisdiction to hear the appellant-employer's
appeal. Accordingly, appellant's fifth issue must be an-
swered in the affirmative,

2 Other issues, such as the amount of the aver-
age weekly wage to be set, were also considered
by the Industrial Commission,

Because this court has found that the appeal to the
court of common pleas was proper, we must next address

the procedural aspects of this case in the court of com-
mon pleas. On October 26, 1992, the employee-claimant
filed a complaint in the court of common pleas, alleging
that there were no appealable issues involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurisdiction. ' In an answer filed
November 6, 1992, the Attorney General * admitted all of
the allegations contained in the employer-claimant's
complaint. However, as stated previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hear the appellant-employer's [*9] appeal.

3 This court notes that the employee-claimant
did not file a motion for summary judgment nor
did the employee-claimant file a motion to dis-
miss.

4 The Attomey General represents the Adminis-
teator of the Bureau of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by the Attormey Gen-
eral on behalf of the Industrial Commission, or
we may refer to actions taken by the Industrial
Commission itself.

On November 6, 1992, appellant filed a request for
admissions. Appellant never received any response from
the employes-claimant. On December 8, 1992, appellant-
employer answered the employee's complaint and denied
that the court lacked subject-matter jurisdiction. On De-
cember 28, 1992, appellant-employer filed a motion for
summary judgment. Again, no response from either the
assistant Attorney General or the employee-claimant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motion for summary judgment.
In its decision, [*10] the court noted that the admissions
were deemed admitted as the employee-claimant had
never responded. The court also noted that there had
been no response filed to the appellant-employer's mo-
tion for summary judgment. An entry journalizing this
decision was filed on February 26, 1993, On March 12,
1993, the Attorney General filed a Civ.R. 60(B) motion
for relief, arguing that the court of common pleas did not
have jurisdiction and therefore, relief from judgment
should be granted pursuant to Civ.R. 60(B)(5}. The court
of common pleas agreed and granted the Attorney Gen-
eral's motion for relief from judgment in a decision dated
April 29, 1993. It is crucial to note that no entry journal-
izing this decision was ever filed.

lssues two through four are interrelated and thus will
be addressed together. In its fourth issue, or assignment
of error, appellant-employer questions whether or not the
Attorney General's motion for relief from judgment was
appropriate.

Ohio case law clearly holds that a Civ.R. 60¢B) mo-
tion may not be used as a substitute for a timely appeal.
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See Bosco v. Fuclid (1974), 38 Ohio App.2d 40, 311
N.E.2d 870; Town & Country Drive-In Shopping Centers
Inc. v. Abraham [*11) (1975), 46 Ohio App.2d 262, 348
N.E.2d 741, Brick Processors, Inc. v. Culbertson (1981),
2 Ohio App.3d 478, 442 N.E.2d 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appeal can be used as the basis for a
Fed R.Civ.P. 60¢(B) motion, See Standard Oil Co. of
California v. United States (1976), 429 U.S. 17, 97 S.Ct.
31, 50 L. Ed 2d 2]. The same is true in Chio in that a
motion for relief from judgment can not be used as a
substitute for appeal. See Colley v. Bazell (19580), 64
Ohio St.2d 243, 416 N.E2d 605. See, also, Whiteside,
Ohio Appellate Practice, at section 1.09(C). Accordingly,
appellee's motion for relief from judgment was not ap-
propriate under the circumstances, as appellee should
have appealed the decision and entry which granted ap-
pellant-employer's motion for summary judgment. Thus,
appellant's fourth issue must be answered in the negative.
As a result of our disposition of appellant's fourth issue,
this court need notl address issues two and.three as they
are rendered moot by our treatment of issue four. See
App. R 12

However, the trial court granted appellee's motion
for relief in a decision dated April 29, 1993, {*12} This
decision was never journalized in an entry. On May 12,
1993, appellant filed a Civ.R. 60¢B) motion seeking relief
from the April 29, 1993 decision which granted the At-
torney General's Civ.R. 60(B) motion. On July 9, 1993,
the court denied the employer-appellant's motion and put
on an entry to that effect. It is from this entry that appel-
lant appealed to this court. We would initially note that
appellant's Civ.R. 60(B) motion should be treated as a
motion for reconsideration. This is because appellee's
Civ.R. 60(B} motion, which was granted in a decision on
April 29, 1993, was never journalized in an entry. With-
out an entry, there is no final judgment. It is axiomatic
that appelfant cannot file a Civ.R. 60¢B) motion asking
for relief from a judgment that simply does not exist. As
stated by Judge Whiteside, in his treatise on Ohio Appel-
late Practice, at section 2.02:

"For purposes of the Civil Rules, the
term 'judgment’ also means the decree as
well as any order from which an appeal
lies. The rule does not define what consti-
tutes a judgment or decree, although a
judgment traditionally and customarily
means final entry determining the rights
of the parties from a law [*13] suit, and a
decree is the equivalent in equity to a
judgment at law. A judgment must admit
any recital of pleadings, reports of refe-
rees, and record of prior proceedings, and
becomes effective when signed by the

judge and entered by the clerk." (Empha-
sis added.) (Footnotes omitted.)

Thus, appeilant-employer's motion for relief can only be
construed as a motion for reconsideration, and the court's
denial of appellant's motion is therefore interlocutory in
nature and is not a final judgment from which an appeal
will lie. R.C. 2501.02 provides that the courts of appeal
have jurisdiction:
"Upon an appeal upon questions of law

to review, affirm, modify, set aside, or re-

verse judgments or final orders of courts

of record inferior to the court of appeals

within the district *** " (Emphasis

added.)

Accordingly, appellant's appeal is not properly before
this courf as no final appealable order exists.

This brings us to appellant-employer's first issue,
that is, whether or not the entry of February 26, 1993,
granting summary judgment to appellant, was, in fact,
the final order of the court of common pleas. We hold
that this entry does constitute the final order {*14] of the
court of commeon pleas. The entry of February 26, 1993,
granting summary judgment, was never appealed.
Rather, a Civ.R. 60¢(B) motion was filed by the Attorney
General. As discussed earlier, a Civ. R. 60(B} motion may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supra; Brick Processors, supra. In
addition, the court of common pleas erred in its holding
that it did not have subject-matter jurisdiction. The court
of common pleas had jurisdiction to grant or deny appel-
l2nt's motion for summary judgment. It granted summary
judgment and its decision was properly journalized as an

entry.

Accordingly, this court finds that the court of com-
mon pleas erred in granting the Attorney General's Civ. R,
60¢B) motion based upon its mistaken belief that it
lacked subject-matter jurisdiction; that this decision was
never journalized, so therefore, appellant's Civ.R. 60(B)
motion was truly a motion for reconsideration; a motion
for reconsideration is interfocutory in nature and is not a
final appealable order which may be appealed to this
court, and the order granting summary judgment still
stands as a valid judgment. *

5 Now that the time for appeal has elapsed, ap-
pellee may properly move for Civ.R. 60(B) relief,
but must comply with the mandates of GTE
Automatic Electric v, ARC Industries (1976}, 47
Ohio 5t.2d 146, 351 N.E2d 113,
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(¥15] Based on the foregoing, we dismiss appel-
lant's appeal for lack of a final appealable order, and the
judgment of the Franklin County Court of Common
Pleas awarding summary judgment in favor of the appel-
lant-employer is affirmed.

Judgment affirmed.
" PETREE, J, concurs.
BOWMAN, J., dissents.

DISSENT BY: BOWMAN

DISSENT

BOWMAN, J., dissenting.

Being unable to agree with the majority, 1 must re-
spectfully dissent. Pursuant to R.C. 2505.02, this court
only has jurisdiction to review final orders. I agree with
the majority's conclusion that the order which appellant
is attempting to appeal, the decision of the trial court
overruling appellant's motion for relief from judgment
pursuant to Civ.R. 60¢B), is not a final appealable order.
Inasmuch as the order, which is the subject of the appeal,
is not a final appealable order, this court has no jurisdic-
tion to address the issues raised in the appeal and the
appeal must be dismissed. Any other discussion in the
opinion is at best dicta,
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OPINION
NADER, I

Appellants, Theresa A. Brown ("Brown™) and Ad-
ministrator, Bureau of Workers' Compensation ("BWC")
appeal from the judgment of the Portage County Court of
Common Pleas terminating Brown's right to participate
in the workers' compensation system,

On November 12, 1990, Brown filed an application
for workers' compensation benefits wherein she stated

that, on November 2, 1990, while working as a flag per-
son for appellee, Thomas Asphalt Paving Co. ("Thomas
Asphalt"), she was struck by a car and sustained physical
{*2] injuries. Appellee certified appellant's claim and the
Industrial Commission of Ohio ("Industrial Commis-
sion") permitted Brown's claim for contusions to her left
and right legs, contusion to her chest area, and chondro-
malacia of the left platella; appellee did not appeal from
the findings and orders of the Industrial Commission.

On July 23, 1993, appeliee filed a motion with the
Industrial Commission alleging fraud and seeking to
disallow Brown's claim. The Industrial Commission con-
strued appellee's motion as a request for relief and to
exercise its continuing jurisdiction, pursuant to R.C.
4123.52. After a hearing, a district hearing officer found:
“that the Employer [had] presented insufficient evidence
to make a finding of fraud and disallowed this claim" and
denied appetlee's motion. On appeal, a staff hearing offi-
cer affirmed the district hearing officer's order. Appellee
again appealed, but the Industrial Commission refused
his appeal on September 7, 1993.

Subsequently, Thomas Asphalt filed a notice of ap-
peal in the court of common pleas. ' Pursuant to R.C.
4123.512¢(D), Brown filed a complaint asserting her right
to participate [*3] in the workers' compensation fund
and setting forth the facts supporting her position. Appel-
fee filed an answer and asserted the affirmative defense
of fraud. On January 12, 2000, Brown filed a motion to
dismiss, pursuant to Civ.R. [2(B}1), alleging that the
court of common pleas did not have jurisdiction to hear
the matter. Brown filed a motion to clarify the issues and
moved the court to impose the burden of proving the
elements of fraud upon appellee. The court denied
Brown's motions.

EXHIBIT 5
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1 While it is not disputed that Thomas Asphalt
commenced an appeal in the court of common
pleas, Thomas Asphalt's notice of appeal is not
contained in the file. The record begins with the
complaint fited by Brown in the Portage County
Court of Common Pleas, Additionally, the record
contains the decisions of the Industrial Commis-
sion, but does not include the motions of the par-
ties or a transeript of the hearings.

On July 28, 2000, the BWC also filed a motion to
dismiss, arguing that the lower court lacked jurisdiction.
On August 8, 2000, the [*4] trial court overruled both
motions to dismiss, relying on Thomas v. Conrad (1998),
81 Ohio St 3d 475, 692 N.E.2d 205. A jury trial com-
menced on August 8, 2000. Prior to beginning her case
in chief, Brown moved for a directed verdict, arguing
that appellee had not carried its burden. Her motion was
overruled, At the close of Brown's case, she moved for a
directed verdict and appellee moved for a directed ver-
dict as to Brown's claims for injuries to her chest. The
court overruled Brown's motion, but granted appellee's
motion. After the parties had rested, Brown and the
BWC moved for a directed verdict, arguing that appellee
had not proven the elements of fraud. Despite finding
that appellee had not established the elements of fraud,
the court denied appellant's motion for a directed verdict.

The jury returned a verdict against Brown, finding
that she was not entitled to participate in the workers'
compensation fund for injuries sustained on November 2,
1990. From this judgment, appellant presents the follow-
ing assignment of error:

"[1.] The trial court erred when it overruled appel-
lant's motions to dismiss for lack of subject matter juris-
diction pursuant to R.C. 4/23.572.

[*¥5] "[2.] If the trial court had jurisdiction to hear
the employer's appeal, the trial court erred when it placed
the burden of proof and the burden of going forward on
the injured worker."

In support of their first assignment of error, appel-
lants argue that the decision of the Industrial Commis-
sion did not terminate Brown's right to participate in the
workers' compensation fund, and thus, was not appeal-
able to the trial court. Felty v. AT&T Technologies, Inc.,
65 Ohio 81 3d 234, 602 N.E.2d 1141, paragraph two of
the syllabus. Instead, they contend that the appropriate
remedy is an action in mandamus. In response, appellee
contends that the controlling taw is set forth in Thomas v,
Conrad, supra, whergin the Supreme Court of Ohio ex-
plained that the trial court has subject matter jurisdiction
when an employer questions the claimant's right to con-
tinue to participate by alleging fraud surrounding the

“claimant's initial application. The crux of this appeal
concerns which decisions of the Industrial Commission

may be appealed to the court of common pleas pursuant
to R.C. 4123 512. Judicial review of Industrial Commis-
sion rulings [*6] may be sought in three ways: by direct
appeal, by filing a mandamus petition, or by an action for
declaratory judgment, pursuant to R.C. 2721, Felfy, 65
Ohio St 3d ar 237. "Which procedural mechanism a liti-
gant may choose depends entirely on the nature of the
decision issued by the commission. Each of the three
avenues is strictly limited; if the litigant seeking judicial
review does not make the proper choice, the reviewing
court will not have subject matter jurisdiction and the
case must be dismissed." fd

While direct appeal may be taken to the court of
common pleas where, as in the instant case, the Industrial
Commission refuses to hear an appeal, the trial court's
jurisdiction in workers' compensation matters is limited,
See R.C. 4123.512(4). "Under R.C. 4123.5]12, claimants
and employers can appeal Industrial Commission orders
to a common pleas court only when the order grants or
denies the claimant's right to participate." Stafe ex re.
Liposchak et al. v. Indusirial Commission of Ohio
(2000}, 90 Ohio St. 3d 276, 278-279, 737 N.E.2d 519.
The Supreme Court of Ohio has consistently taken [*7]
a narrow approach in interpreting R.C. 4723512, for-
merly R.C. 4123.519. See, eg, Felty, supra, at para-
graph two of the syllabus (holding that "once the right of
participation for a specific condition is determined by the
Industrial Commission, no subsequent rulings, except a
ruling that terminates the right to participate, are appeal-
able *** ™M

This court has previously taken a similar view in
Harper v. Administrator, Bureau of Workers' Compensa-
tion 1993 Chio App. LEXIS 6068 (Dec. 17, 1993), Trum-
bull App. No. 93-T-4863, unreported, wherein we held
that the court of appeals did not have subject matter ju-
risdiction to hear an appeal of the commission's refusal to
vacate its previous order which did not relate to the right
to participate in the Workers' Compensation Fund. We
are not persuaded by appellee's argument that Thomas,
supra, is controlling.

In Thomas, supra, the Supreme Court of Ohio ex-
plained that "its opinion did not change the reasoning in
Moore v. Trimble 1993 Ghio App. LEXIS 6204 (Dec, 21,
1993), Franklin App. No. 93APE08-1084, unreported,
[*8] and Jones v. Massillon Bd. of Edn., 1994 Ohio App.
LEXIS 2891 (June 13, 1994), Stark App. No. 94CAQ018,
unreported in which the "employers *** questioned the
claimants’ right to continue to participate in the fund,
alleging fraud with regard to facts surrounding the re-
spective claimants' initial claims." Thomas, 81 Ohio St
3d at 478-479. However, the court's explanation was
dicta and, thus, not binding. Therefore we conclude that
Harper is controiling in the instant case; the court of
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common pleas lacked subject matter jurisdiction. Appel-
lant's first assignment of error has merit.

While our conclusion as to appeliant's assignment of
error renders her second assignment moot, we note that
the court erroneously placed the burden of proof on
Brown. On appeal to the Common Pleas Court from an
order of the Industrial Commission under R.C. 4723.512,
"it must be presumed that the issue decided adversely
*** 15 the only issue before the court.” Brennan v. Young
(1996), 6 Chio App. 2d 175, 217 N.E 2d 247. Thus, the
scope of appellee’s appeal would have been limited to the
ultimate issue decided adversely by the Industrial Com-
mission: [*9] whether the appellee had sufficiently
proven the elements of fraud.

Pursuant to the decisions in Felty, supra and Harper,
supra, 1993 Ohio App. LEXIS 6068 once the Industrial
Comimission ruled that there was no fraud, the court of
common pleas lacked jurisdiction to review the commis-
sion's ruling, Appellant had three options regarding judi-
cial review of the industrial commission's decision: "by
direct appeal to the courts of common pleas under R.C.
{4123.512], by filing a mandamus petition in the Ohio
Supreme Court or in the Franklin County Court of Ap-
peals, or by an action for declaratory judgment pursuant
to RC. Chapter 2721." Felty, supra, at 237, Review of
the record reveals that in the instant case appellant did
not make the proper choice. Thus, the Lake County
Court of Common Pleas did not have subject matter ju-
risdiction and the case should have been dismissed.

Fraud is an affirmative defense upon which the de-
fendant has the burden of proof, pursuant to Civ.R. 8(C).
An administrative finding of fraud will be made only if
the prima facie elements of the civil tort of fraud are
established, as set forth in Burr v. Board of County
Comm'rs of Stark County (1986), 23 Ohio St. 34 69, 491
N.E2d 1101, {*10] paragraph two of the syllabus. Since
appellee had the burden of proving fraud to the Industrial
Commission, it follows that at a de novo trial in the court
of common pleas pursuant to R.C. 4723572, appellee
also had the burden of proving fraud.

. Based on the foregoing analysis, the court of com-
mon pleas lacked subject matter jurisdiction and its

judgment must be reversed and judgment entered for
appellant.

JUDGE ROBERT A. NADER
ONEILL, P.1., concurs,

GRENDELL, I, concurs in part and dissents in part
with concurring and dissenting opinion.

CONCUR BY: DIANE V. GRENDELL (In Part)
DISSENT BY: DIANE V. GRENDELL (In Part}

DISSENT
CONCURRING/DISSENTING OPINION
GRENDELL, J.

I concur in the majority's reversal of the lower
court's decision in this case because [ agree, with respect
to appellants' second assignment of error, that the trial
court erred when it placed the burden of proof on appel-
lant Brown.

However, 1 do not agree with the majority's ruling
on appellants’ first assignment of error. The lower court
did have subject matter jurisdiction in this case. Thomas
v. Conrad (1998), 81 Ohio St. 3d 475, 692 N.E.2d 205,
[*11] Moore v. Trimble (Dec. 21, 1993), Franklin App.
No. 93APE08-1084 unreported, 1993 Qhio App. LEXIS
6204; Jones v. Massillon Bd. of Edn, (June 14, 1994),
Stark App. No. 94 CA0018, 1994 Ohio App. LEXIS 2891
I believe that the reasoning of the Tenth Appellate Dis-
trict in Moore and the Fifth Appeliate District in Jones is
more persuasive than our holding in Harper v. Adminis-
trator, Bureau of Workers' Compensation (Dec. 17,
1993), Trumbull App. No. 93-T-4863, unreported, /993
Ohio App. LEXIS 6068.

While appellants' first assignment of error is without
merit, I concur in the reversal of the lower court's ruling
on the basis of appellants' second assignment of erTor,
This matter should be remanded to the trial court for fur-
ther proceedings, applying the proper burden of proof
standards.

JUDGE DIANE V. GRENDELL
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WAYNE HARPER, Plaintiff-Appellee, v. ADMINISTRATOR, BUREAU OF
WORKERS' COMPENSATION, et al., Defendants-Appellants, GENERAL MO-
TORS CORPORATION, B.0.C. GROUP, Defendant-Appellee.

ACCELERATED CASE NO, 93-T-4863

COURT OF APPEALS OF OHIQ, ELEVENTH APPELLATE DISTRICT,
TRUMBULL COUNTY

1993 Ohio App. LEXIS 6068

December 17, 1993, Decided

PRIOR HISTORY: [*1] CHARACTER OF PRO-
CEEDINGS: Civil Appeal from the Court of Common
Pleas. Case No. 90 CV 1728

DISPOSITION: JUDGMENT: Reversed and judg-
ment entered in favor of appellants,

COUNSEL: ATTY. JAMES M. CUTTER, 85 East Gay
Street, #500, Columbus, OH 43215, For Plaintiff-
Appellee.

LEE FISHER, ATTORNEY GENERAL, DIANE J.
IKARPINSKI, ASSISTANT ATTORNEY GENERAL,
State Office Building, 12th Floor, 615 Superior Avenue,
Cleveland, OH 44113-1899, For Defendants-Appellants.

ATTY. EDWARD L. LAVELLE, ATTY. LYNN B.
GRIFFITH, 1L, P.O, Box 151, Warren, OH 44482-0151,
For Defendants-Appelles, General Motor Corporation,
B.O.C. Group.

JUDGES:; HON. DONALD R. FORD, P.I., HON. JU-
DITH A. CHRISTLEY, J., HON. ROBERT A. NADER,
L

OPINION BY: DONALD R. FORD
OPINION

OPINION
FORD, P.J.

This accelerated calendar appeal has been submitted
ot the briefs of the parties.

The instant appeal arises out of the Trumbufl County
Common Pleas Court. Appellants, Administrator, Bureau

of Workers' Compensation, and The Industrial Commis-
sion of Ohie, appeal from the denial of their motion to
vacate the trial court's order for lack of subject matter
Jurisdiction.

Appelles, Wayne Harper, contracted occupational
diseases described as flexor [*2] tenosynovitis of the left
ring and middle fingers, and left carpal tunnel syndrome.
These claims were allowed and never appealed. Mr.
Harper thereafter applied to participate for the additional
condition of left shoulder impingement syndrome. The
district hearing officer granted him the right to partici-
pate for this condition, which decision the regional board
affirmed. In an October 5, 1987 order, the Industrial
Commission refused appellee-employer's, General Mo-
tors Corporation (GM), appeal of this award. GM did not
appeal this award beyond the administrative level to the
court of common pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was found to be
permanent as of October 22, 1988. The regional board
affirmed this order on August 9, 1989.

On October 17, 1989, pursuant to R.C. 4123.52, GM
filed a motion with the Industrial Commission requesting
that it set aside entirely the allowed shoulder claim. Ap-
parently, GM had obtained new evidence from one of
Mr. Harper's former physicians indicating that at the time
Mr. Harper's claim was allowed, GM had relied upon
misrepresentations regarding an undisclosed preexisting
shoulder condition. [*3] GM thus requested the com-
mission to vacate its award of compensation on the basis
that the commission has inherent power, through con-
tinuing jurisdiction under R.C. 47/23.52, to vacate its
prior orders upon the ground of fraud in their procure-
ment,

EXHIBIT 6
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After a hearing on July 3, 1990, the deputies of the
commission denied GM's C-86 motion to vacate because
GM had failed to prove the existence of any actual intent
to commit fraud on the part of Mr. Harper, and because
the issue of preexistence was argued at the district hear-

ing.

It is this order of the commission denying GM's re-
quest to set aside the allowance of Mr. Harper's shoulder
claim that GM appealed to the Trumbull County Court of
Common Pleas on October 9, 1990,

Even though GM had been informed that Mr. Harper
could not be located to inform him of his scheduled
deposition, GM chose to proceed, and filed a motion
requesting an order that Mr. Harper be denied the right to
participate in the Workers' Compensation Fund because
of his failure to aftend a deposition and answer interroga-
tories.

On February 27, 1992, the court granted GM's mo-
tion for judgment and sanctions, and decided that Mr.
Harper did not have the right to participate [*4] for left
shoulder impingement syndrome for failure to prosecute
his claim. Both the bureau and the commission alleged
that they never received copies of this entry.

On March 20, 1992, unaware that the court had
granted GM's motion for judgment and sanctions, Mr.
Harper's counsel drafted an entry dismissing the matter
without prejudice, which the court signed on March 23,
1992, However, on April 22, 1992, the court ruled the
entry stricken "as having been improvidently entered as
it is moot" in light of the February 27, 1992 entry, which
denied Mr. Harper the right to participate.

On June 30, 1992, appellants filed a motion to va-
cate the February 27, 1992 entry for the reason that the
court lacked subject matter jurisdiction, and that the en-
try had never been served on appellants. On March 10,
1993, the trial court denied appellants' motion and or-
dered that since Civ.R. 58 was not complied with, the
appeal period would commence upon service of the en-
try. Appellants filed a notice of appeal on April 9, 1993.

"1. The common pleas court lacked sub-
ject matter jurisdiction to hear the em-
plover's appeal from a commission order
refusing to set aside a final order that had
previously [*5} aliowed claimant Wayne
Harper (o participate in the workers' com-
pensation fund for an injury to his left
shoulder, because the order which the
employer appealed to court was not ap-
pealable pursuantto R.C. 4/23.519."

In their sole assignment of error, appellants assert
that the trial court did not have subject matter jurisdiction
to hear GM's appeal from the order of the Commission
refusing to set aside its earlier decision allowing Mr.
Harper to participate in the Worker's Compensation
Fund. They therefore contend that the appropriate rem-
edy is a mandamus action. Appellees, however maintain
that the order appealed from invelved Mr. Harper's right
to participate in the Worker's Compensation Fund, and
is, therefore, appealable to the Court of Common Pleas
under R.C. 4/23.51%.

In support of their contention, appellants argue that
what GM actually filed with the trial court was an appeal
from an order refusing to set aside a final order, which
did not relate to Mr. Harper's actual right to participate in
Workers' Compensation, and which was, therefore, "out-
side the normal appellate route. " We agree,

R.C. 4123519 provides in pertinent part as follows:

"The claimant [*6] or the employer
may appeal a decision of the industrial
commission * * * in any injury or occupa-
tion disease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in which the
injury was inflicted * * *."

Notice of appeal from a decision of the Industrial
Commission or of its staff hearing officer to the court of
common pleas must be filed by appellant within sixty
days after the date of receipt of the decision appealed
from, or the date of receipt of the order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. R C. 47123.519. Further, the finality of a
commission determination, provided it is one from which
an appeal is permitted, attaches upon the lapse of the
appeal period, which as stated, is sixty days. Pierce v,
Sommer (1974}, 37 Qhio S1.2d 133, 135, 308 N.E.2d 748.

In Sommer, the order of the administrator disallow-
ing the applicant's claim for injuries was received by the
applicant on January 9, 1970, and no appeal was taken
from that order. The court held that:

"[blecause appellee did not appeal from
the order of the administrator disallowing
his original claim, [*7] the Court of
Common Pleas lacked jurisdiction of the
subject matter of the appeal.” Id.

GM, employer in the instant case, did not appeal the
regional board's original allowance of Mr. Harper's claim
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within the mandated sixty days afier the commission
refused GM's appeal of the award. Accordingly, the court
of common pleas lacked subject matter jurisdiction over
the appeal,

In further support of their argument, appellants cite
State ex rel Board of Education v. Johnston (1979), 58
Ohio St 2d 132, 388 N.E.2d 1383. The factual scenario
in the instant case nearly parrots that of Johnston. In
Johnston, a claim was allowed and the employer's coun-
sel, some three years later, filed a motion with the com-
mission to vacate an award of permanent total disability
benefits on the ground that the prior order was entered
without knowledge of prior injuries. The commission
refused to exercise jurisdiction for the reason that there
had been no showing of fraud, error, or new and changed
circumstances. The employer then filed an action in
mandamus in the court of appeals praying that a writ
issue ordering the commission to vacate its original or-
ders. The court agreed that the commission [*8] did not

have jurisdiction to vacate its prior order because em-
ployer's motion did not allege any new and changed cir-
cumstances. /d. ar /36

Based on the foregoing, we conclude that appellants'
sole assignment of error has merit, and that the trial court
did not have subject matter jurisdiction to hear GM's
appeal from the commission's refusal to vacate its Octo-
ber, 1987 award of Worker's Compensation benefits to
Mr. Harper. The appropriate remedy for GM lies in man-
damus. The judgment of the lower court is reversed, and
Jjudgment is entered in favor of appellants.

PRESIDING JUDGE DONALD R. FORD
CHRISTLEY, J.,
NADER, I,

Concur.
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Elizabeth B. Schultz, Plaintiff-Appellant, v. Administrator, Ohio Bureau of Work-
ers' Compensation, et al., Defendants-Appellees.

Case No. 01CA2809

COURT OF APPEALS OF OHIO, FOURTH APPELLATE DISTRICT, SCIOTO
COUNTY

148 Ohio App. 3d 310; 2002 Ohio 3622; 772 N.E.2d 1253; 2002 Ohio App, LEXIS 3703

July 9, 2002, Filed

DISPOSITION:  Trial court's judgment was affirmed.

COUNSEL: Angela D. Marinakis, Columbus, Ohio, for
appellant.

Jacob Dobres, Assistant Attorney General, Columbus,
Ohio, for appellee Administrator, Ohio Bureau of Work-
ers' Compensation.

Jeffrey B, Hartranft and Daniel M. Hall, Assistant Attor-
neys General, Columbus, Ohio, for appellee Industrial
Commission of Ohio.

JUDGES: Roger L. Kline, Judge. Abele, P.J., concurs in
judgment and opinion. Evans, J., dissents.

OPINION BY: Roger L. Kline

OPINION

" [***1254] [*311] DECISION AND JUDGMENT
ENTRY

. Kline, J.:

[**P1] The Industrial Commission of Ohio deter-
mined that Elizabeth B. Schultz committed fraud in her
receipt of Workers' Compensation benefits. Schultz filed
a complaint seeking a jury determination of fraud in the
Scioto County Court of Common Pleas. The court dis-
missed her complaint based upon [*312] lack of subject
matter jurisdiction pursuant to R.C. 4123.512. Schultz
appeals, asserting that the issue of whether she commit-
ted fraud in the receipt of her Workers' Compensation
benefits is not an “extent of disability” issue, and there-
fore the trial court possessed jurisdiction to consider the
matter, Because the Supreme Court of Ohio has narrowly
construed the jurisdiction conferred upon the common
pleas courts by R.C. 4/23.512 to include only issues re-

garding the right of participation, we disagree. Schultz
further alleges that mandamus is an inadequate remedy
in this case and that she possesses a constitutional right
to a jury trial. Because the determination of fraud in a
Workers' Compensation matter is wholly statutory, legis-
latively created remedies are adequate and no constitu-
tional right to a jury trial exists. Accordingly, we over-
rule each of Schultz's assignments of error and we affirm
the judgment of the trial court.

L

[**P2] In 1978, Schultz suffered an injury during
the course of her employment and filed a claim that was
recognized by the Burean of Workers' Compensation. In
1986, Schultz applied for penmanent total disability
(PTD) benefits, and the Industrial Commission granted
her application,

[**P3] In 1999, the Administrator of the Bureau of
Workers' Compensation filed a motion to terminate
Schuliz's PTD benefits and declare an overpayment after
it learmed that Schultz had been working [***1255]
part-time while collecting PTD benefits. ' The Staff
Hearing Officer ("SHO™) terminated Schuliz's PTD
benefits, found overpayment for the period from 1994
through 1999, and ordered Schultz to repay pursuant to
the repayment schedule of RC. 4/23.511{J). Schultz
appealed that ruling in mandamus.

I Although the Administrator also sought a find-
ing that Schuliz committed fraud, the Administra-
tor's motion did not properly raise the issue of
fraud, and Schultz refused to waive notice of the
issue. Therefore, the Staff Hearing Officer did not
rule on the issue of fraud.

[**P4] The Administrator filed a second motion in
2000 in which he sought a finding that Schultz commit-
ted fraud by collecting PTD benefits while engaging in

EXHIBIT 7
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part-time work. The Industrial Commission held a hear-
ing, considered evidence, and found that Schuliz com-
mitted fraud in collecting PTD benefits. The Industrial
Commission therefore ordered that the Administrator be
granted permission to utilize "any other lawful means,"
in addition to the repayment schedule of RC.
4123.511{J), in order to recoup the overpayment to
Schultz for the period from 1994 through 1999

[**#P5] Schultz filed a complaint in the trial court,
ostensibly pursuant to R C. 4123512, wherein she sought
to invoke the trial court's jurisdiction to review the Indus-
trial Commission's finding of fraud. The irial court dis~
missed Schultz's [*313] complaint, finding that it does
not possess subject matter jurisdiction over the Industrial
Commissien's finding of fraud pursvant to R.C
4123.512.

[**P6] Schultz timely appeals, asserting the fol-
lowing assignments of error:

[**P7] 1. The Common Pleas Court erred in dis-
missing Appellant’s case as no other remedy exists to
Appellant for a determination of fraud by the Industrial
Commission,

[**P8] II. The Lower Court erred in dismissing
Plaintiff's appeal as the Ohio Constitution guarantees the
right to trial by jury to a party to an action for fraud.

Il

[¥*¥P9] In her first assignment of error, Schultz as-
serts that the trial court's determination that is does not
possess subject-matter jurisdiction constitutes error be-
cause no other remedy exists by which Schultz may ap-
peal a determination of fraud by the Industrial Commis-
sian. In support of her assignment of error, Schultz ac-
knowledges that the trial court derives its jurisdiction
over Industrial Commission decisions from RC
4723.512, and argues that R.C. 4]23.512 authorizes the
trial court to consider Industrial Commission determina-
tions of fraud.

[**P10}] R 4123512 provides that a claimant or
employer may appeal an Industrial Commission decision
to the court of common pleas, "other than a decision as to
the extent of disability.” Contrary to Schultz's assertion
that this limitation does not exclude Industriai Commnis-
sion decisions regarding fraud, the Supreme Court of
Ohio has narrowly construed the scope of R.C. 4723.512
jurisdiction,

[**P11] A direct appeal to the common pleas court
pursuant to R.C. 4/23.512 is the most limited of the three
forms of review available to Industrial Commission liti-
gants. Felty v. AT&T Technologies, Inc. (1992), 65 Ohio
Se.3d 234, 237, 602 NE2d 1141, Whether this proce-
dural mechanism is available to a litigant, and hence

whether the common pleas court possesses subject matter
jurisdiction, depends upon the nature of the decision is-
sued by the Commission. /d. The Ohio [***1256] Su-
preme Court has limited the statutory language of R.C.
4123.512 so that "only decisions reaching an employee's
right to participate in the workers' compensation system
because of a specific injury or occupational disease are
appealable under R.C. 4123.519." Id. at paragraph one of
the syllabus; Afrates v. Lorain (1892), 63 Ohio St.3d 22,
584 N.E.2d 1175, paragraph one of the syllabus; Zavar-
sky v. Stringer (1978), 56 Ohio 8t.2d 386, 10 Ohio Op.
3d 503, 384 N.E.2d 693, paragraph one of the syllabus.

[*314] [**P12] A decision of the Industrial
Commission "does not determine an employee's right to
participate in the State Insurance Fund unless the deci-
sion finalizes the allowance or disallowance of the em-
ployee's claim.” State ex rel Evans v. Indus. Comm.
{1992}, 64 Ohic St.3d 236, 594 N.E.2d 609, paragraph
one of the syllabus. Thus, litigants may only appeal deci-
sions of the Industrial Commission that determine
"whether an employee is or is not entitled to be compen-
sated for a particular claim." /d

[**P13] In this case, Schultz does not contend that
the Industrial Commission's decision dealt with her right
te participate in the Workers' Compensation program.
Instead, Schultz argues that because none of the Ohio
Supreme Court cases construing R .C. 4723.512 jurisdic-
tion involve fraud, those cases do not restrict a trial court
from reviewing a finding of frand. We find that Schultz's
argument ignores the clear, plain meaning of the Ohio
Supreme Court's holdings, In stating that R.C. 4723.5/2
confers jurisdiction "only" upon decisions involving the
right to participate, the Court has clearly excluded all
other decisions, including decisions involving fraud,
from the common pleas courts’ jurisdiction.

[**P14] Schultz also contends that the tria! court
should have exercised jurisdiction in this case because a
jury trial is the only adequate remedy available to her in
this case. Specifically, Schultz asserts that since manda-
mus will not require adherence to the Rules of Evidence,
it is not an adequate remedy. However, Schultz's argu-
ment overlooks the fact that the trial court is without
power to determine its own jurisdiction. Section 4(B),
Article IV of the Ohio Constitution states that "the courts
of commen pleas and divisions thereof shall have such
original jurisdiction over all justiciable matters * * * ag
may be provided by law."” Thus, a court has no power to
expand its jurisdiction beyond that conferred by the Ohio
Constitution and the General Assembly, regardless of
how persuasive the reasons for doing so may be, Spring-
Jield City Sch. Support Personnel v. State Emp. Relations
Bd (1992), 84 Ohic App.3d 294, 298, 616 N.E.2d 983.
Therefore, the trial court had no choice but to dismiss
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this case despite Schultz's assertion that she has no other
adequate remedy available to her.

[**P15] Accordingly, we overrule Schultz's first
assignment of error.

I1L

{¥**P16] In her second assignment of error, Schultz
contends that the trial court erred in dismissing this case
because the Ohio Constitution guarantees the right to a
trial by jury to parties in an action for fraud.

[*315] [**P17] Pursuant to R.C. 4123.511¢{))(4),
the Administrator or the Industrial Commission may
determine whether a claimant has committed fraud in his
or her receipt of benefits. Thus, Schultz's assertion that
the Industrial Commission's finding of fraud deprives her
of her constitutional right to a trial by jury [***1257]
amounts to a constitutional challenge to RC
4123.5711(N)4).

[**P18] All legislative enactments enjoy a pre-
sumption of constitutionality. State ex rel. Taft v. Frank-
lin Cry. Court of Common Pleas (1998), 81 Ohio S5t.3d
480, 481, 692 N.E.2d 560; Sachdeva v. Conrad (Nov. 1,
2001), Franklin App. No. 01 AP406, 2001 Ohio 4055,
2001 Ohio App. LEXIS 4842. We may not declare a leg-
islative enactment to be unconstitutional unless it appears
beyond a reasonable doubt that the legislation and consti-
tutional provisions are clearly incompatible. Sachdeva,
citing Stare v. Cook (1998), 83 Ohio St.3d 404, 409, 70
N.E.2d 570, certiorari denied (1999), 525 U.S. 1182, 143
L Ed 2d116, 1195 Ct 1122,

[**P19] Article 1, Section 5 of the Ohio Constitu-
tion provides for the right of trial by jury in causes of
action wherein the right existed at common law at the
time the Ohio Constitution was adopted. Sorrell v
Thevenir (1994), 69 Ohio 81.3d 4135, 421, 633 NE2d
304, citing Belding v. State ex rel. Heifner (1929), 121
Ohio Si. 383, 8 Ohio Law Abs. 28, 169 N.E. 301, para-
graph one of the syllabus. There is no right to jury trial
"unless that right is extended by statute or existed at
common law prior to the adoption of our state Constitu-
tion." Kneisley v, Lattimer-Stevens Co, (1988), 40 Ohio
St.3d 354, 356, 533 N.F.2d 743, Sachdeva, supra, 2001
Ohio App. LEXIS 4842,

[*¥*P20} Schultz cortends that because the common
law action for fraud was in existence before the Ohio
Constitution was adopted (see Chapman v. Lee (1887),
45 Ohio §t, 356, 13 N.E. 736), she has a right to a trial by
jury on the Industrial Commission's finding that she
commifted fraud by collecting PTD benefits. The Indus-
trial Commission and the Bureau argue that because the
workers' compensation system, wherein an injured
worker can initiate a claim against his employer without
regard to fault, did not exist at common law, any claim

involving workers' compensation benefits is wholly
statutory and not subject to the right of trial by jury.

Workmen's Compensation Law [**P21] It has long
been determined in this state that "the rights of employ-
ees and their dependents in the are not governed by
common law, but are only such as may be conferred by
the General Assembly." Westenberger v. Indus. Comm.
(19394, 135 Ohio St. 211, 212, 20 N.E.2d 252, Sachdeva,
supra. Thus, a finding regarding whether Schultz had a
right to her PTD benefits, or instead fraudulently ob-
tained them, involves a right conferred by the General
Assembly.

[**P22] Additionally, R.C. 4123.511())(4) pro-
vides that the Administrator "may utilize, the repayment
schedule of this division, or any other lawful means, to
collect payment of compensation made to a person who
was not entitled to the [*316] compensation due to
fraud as determined by the administrator or the industrial
commission." Thus, while the Administrator is generally
limited to the repayment schedule set forth in RC.
4123.311 to recoup an overpayment, a finding of fraud
simply empowers the Administrator to use any other
lawful means, as would be available to any other credi-
tor, in order to recoup the overpayment. In this manner,
the type of "fraud” that is contemplated by R C. 47123.511
is different from common law actions for fraud. While
R.C. 4123.511 simply empowers the Administrator to act
as any other creditor, in common law a finding of fraud
could result in punitive damages assessed against the
debtor. See Preston v. Murty (1987), 32 Ohio St 3d 334,
JI2ZNE2d 1174.

[**P23] Thus, we find that no right to a trial by
jury exists with respect to an Industrial Commission
finding of fraud under [*¥*1258] R.C. 4123.511()).
Accordingly, we overrule Schultz's second assignment of
error, and we affirm the judgment of the trial court.

JUDGMENT AFFIRMED.
JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED and
that Appellees recover of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Scioto County Court of Common Pleas to
carry this judgment into execution.

Any stay previously granted by this Court is hereby ter-
minated as of the date of this entry.
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A certified copy of this entry shall constitute the Evans, J., dissents.
mandate pursuant to Rule 27 for the Rules of Appellate
Procedure. NOTICE TO COUNSEL
Exceptions, Pursuant io Local Rule No, 14, this document

constitutes a final judgment entry and the time period
for further appeal commences from the date of filing
BY: Roger L. Kline, Judge with the clerk.

For the Court

Abele, P.J, concurs in judgment and opinion.
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MALINDA THOMAS, Plaintiff-Appellee/ Cross-Appeltant v. C. JAMES CONRAD,
ADMINISTRATOR BUREAU OF WORKERS' COMPENSATION and THE IN-
DUSTRIAL COMMISSION OF OHIO and NCR CORPORATION FKA AT&T
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C.A. Case Nos. 15873/ 15898

COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONT-
GOMERY COUNTY

1997 Ohio App. LEXIS 485

February 14, 1997, Rendered

NOTICE:

[*1] THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: T.C. Case No. 93-3663.

DISPOSITION: Reverse and remanded.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant employer
sought review of the judgment from the Montgomery
County Common Pleas Court {Ohio), which granted
plaintiff employee's motion to dismiss the employer's
appeal pursuant to Ohio Rev. Code Ann. § 4123.512{4)
on the ground that the trial court had no subject matter
jurisdiction. The employee had sought review of the trial
court's denial of her motion for attorney's fees under §
4123.512(F).

OVERVIEW: The employee suffered a non-work-
related injury subsequent to sustaining a work-related
injury. The employer filed a motion with the industrial
commission seeking to be relieved of its obligation to
compensate the employee because the injury was an in-
tervening one. The hearing officer disagreed. The com-
mission refused to hear the employer's appeal. The em-
ployer filed a notice of appeal with the trial court. The
employer alleged that because the issue before the com-
mission involved the employee’s right to continue par-
ticipating in the workers' compensation system, the trial
court had jurisdiction. On appeal, the court held that pur-
suant to Ohio Rev. Code Ann. § 4123.519, the only sub-
sequent ruling of the commission that was appealable

was one that terminated the right to participate. The court
found that the commission's order involved the extent of
the employee's injuries and was thus not appealable. Re-
garding the employee's claim for attorney's fees under
Ohio Rev. Code Ann. § 4123.5312(F), the court held that
the legal proceedings contemplated by § 4123.512(F)
was the appeal itself. The employee was entitled to them
although the appeal was dismissed.

QUTCOME: The court reversed the trial court's judg-
ment, which had denied the employee's request for atior-
ney's fees, and remanded the action for a determination
as to the proper amount of attorney's fees. The court af-
firmed the trial court's dismissal of the employer's ap-
peal.

LexisNexis(R) Headnotes

Administrative Law > Judicial Review > Reviewability
> Questions of Law

Workers' Compensation & SSDI > Administrative Pro-
ceedings > Judicial Review > General Overview

[HN1] The only Industrial Commission rulings appeal-
able to a common pleas court are those involving a
claimant's right to participate or to continue to participate
in the workers' compensation fund.

Workers' Compensation & S8DI > Administrative Pro-
ceedings = Judicial Review > General Overview

[HN2] Once the right of participation for a specific con-
dition is determined by the Indusirial Commission, no
subsequent rulings, except a ruling that terminates the

EXHIBIT 8
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right to participate, are appealable pursuant to Ohio Rev.
Code Ann. § 4123.519.

Governments > Courts > Judicial Precedents

[HN3] The syllabus of a Supreme Court of Ohic opinion
states the controlling point or points of law decided in
and necessarily arising from the facts of the specific case
before the court for adjudication. Furthermore, matter
outside the syllabus is not regarded as a decision.

Constitutional Law > Substantive Due Process > Scope
of Protection

Governments > Legislation > Statutory Remedies &
Rights

Workers' Compensation & SSDI > Remedies Under
Other Laws > Exclusivity > General Overview

[HN4] Once a right to participation in the system is de-
termined no subsequent rulings, except a ruling that ter-
minates the right to participate, are appealable pursuant
to Ohio Rev. Code Ann. § 4123312 There is a rational
basis for such a distinction=-the orderly and efficient op-
eration of the system. Because the workers' compensa-
tion system was designed to give employees an exclusive
statutory remedy for work-related injuries, a litigant has
no inherent right of appeal in this area. Therefore, a
party's right to appeal workers' compensation decisions
to the courts is conferred solely by statute.

Workers' Compensation & SSDI > Administrative Pro-
ceedings > Costs & Attorney Fees

[HNS] Olio Rev. Code Ann. § 4123.512(F) provides as
follows: The cost of any legal proceedings authorized by
§ 4123.512¢F), including an attorney's fee to the claim-
ant's attorney to be fixed by the frial judge, based upon
the effort expended, in the event the claimant's right to
participate in the fund is established upon the final de-
termination of an appeal, shall be taxed against the em-
ployer or the commission if the commission or the ad-
ministrator rather than the employer contested the right
of the claimant to participate in the fund. The attorney's
fee shall not exceed $ 2,500,

COUNSEL: JOSEPH R. EBENGER, 1100 Miami Val-
ley Tower, 40 West Fourth Street, Dayton, Ohio 45402,
Atty, Reg. # 0014390, Attorney for Plaintiff-
Appellee/Cross-Appellant.

GARY T. BRINSFIELD, Atty. Reg. # 0014646 and D.
PATRICK KASSON, Atty. Reg. # 0055570, One Citi-
zens Federal Centre, 110 ™. Main Street, Suite 1000,
Dayton, Ohio 43402, Attormeys for Defendant-
Appellant/Cross-Appellee.

MAXINE YOUNG ASMALH, Assistant Attorney Gen-
eral, Workers' Compensation Section, 1700 Carew
Tower, 441 Vine Street, Cincinnati, Ohio 45202, Attor-
ney for Defendant-Appellant/Cross-Appellee.

JUDGES: BROGAN, 1., WOLFF, [, and GRADY, J,,
concur.

OPINION BY: BROGAN
OPINION

OPINION
BROGAN, J.

This action involves consolidated appeals by NCR
Corporation ("NCR") and Malinda Thomas. The parties
each challenge the Montgomery County Common Pleas
Court's April 9, 1996, deciston and order granting Tho-
mas' motion to dismiss and denying her request for attor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA-15873. Specifically, NCR contends the trial [*¥2]
court erred by ruling that it lacked subject matter juris-
diction to hear NCR's appeal from an Industrial Commis-
sion order. Likewise, Thomas advances one assignment
of error in case number CA-15898. She claims the trial
cowrt erred by denying her request for attorney’s fees. On
Tune 24, 1996, this court granted the parties' agreed mo-
tion to consolidate the two cases for appeal.

The two consolidated appeals stem from a work-
related injury Thomas sustained on October 1, 1987. As
a result of her accident, workers' compensation claim
number 961227-22 was allowed for a psychogenic pain
disorder as well as injuries to Thomas' ribs, left hip, left
leg, and back. Thereafter, on February 28, 1992, a non-
work-related guard dog attack caused Thomas to fall,
resulting in injuries to her wrists, arms, and back. NCR
subsequently filed a motion with the Industrial Commis-
sion on July 12, 1994, seeking to eliminate its further
responsibility for compensation to Thomas under claim
number 961227-22. In support of its motion, NCR. con-
tended the dog attack caused an intervening injury suffi-
cient to terminate Thomas' right to receive any further
compensation for her work-related injury.

A district hearing [*3] officer denied NCR's motion
on June 29, 1995, finding in part that "the self-insured
employer failed to timely investigate the issue of an in-
tervening injury after receipt of notice by claimant."
NCR appealed that ruling, and a staff hearing officer
denied the appeal. The staff hearing officer also modified
the district hearing officer's order as follows:
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"It is the finding of the District Hearing Officer that
the incident occurring on 2-28-92, did not constitute an
intervening injury to the body parts and conditions rec-
ognized in this claim. Claimant suffered injuries to her
wrists and arms and a mild temporary exacerbation of
her allowed back condition, Medical expenses related to
the temporary exacerbation are not payable nor are the
services related to the arm and wrist injury.

"In all other respects the District Hearing Officer's
order is affirmed."

NCR appealed the foregoing order to the Indusirial
Commission on August 30, 1993, but the commission
refused to hear the appeal, Consequently, NCR then filed
a timely notice of appeal with the Montgomery County
Common Pleas Court pursuant to R.C. 4123.512(4). In
response, Thomas filed a complaint alleging that the In-
dustrial Commission's [*4]  proceedings concerned
solely the extent of her injury, a subject not properly ap-
pealable to the common pleas court pursuant to R.C.
4123.512(4}. Thomas then filed a motion to dismiss
NCR’s appeal on January 16, 1996, contending that the
common pleas court lacked subject matter jurisdiction to
review the matter. Thomas also sought attorney's fees
under R.C. 4123.512(F).

In an April 9, 1996, decision and order, the trial
court granted Thomas' motion to dismiss but denied her
request for attorney's fees. NCR subsequently appealed
the trial court's dismissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial court's denial of
attorney’s fees on May 9, 1996. This court then consoli-
dated the appeals pursuant to an agreed motion submitted
by the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from the Industrial
Comrmisgion's order. Specifically, NCR claims the issue
confronting the Industrial Commission (as well as the
district hearing officer and staff hearing officer) was
whether Thomas had a right to continue participating in
the workers' compensation system in light of the "inter-
vening" dog-attack injuries she sustained. [*5] NCR
then argues that its appeal to the common pleas court
was proper because its motion and the industrial com-
mission's ruling both addressed Thomas' right to partici-
pate rather than the extent of her injury.

Conversely, Thomas asserts that the Industrial
Commission's order concerned only the extent of her
disability. Thotnas then stresses that an original action in
mandamus, and not an appeal to the common pleas court,
is the proper method to challenge Industrial Commission
orders relating to the extent of a claimant's disability.

The trial court agreed with Thomas' argument in its
April 9, 1996, decision and order dismissing NCR's ap-

peal. In support of its conclusion, the trial court correctly
recognized that [HN1] the only Industrial Commission
rulings appealable to a common pleas court are those
"involving a claimant's right to participate or to continue
to participate in the [workers' compensation} fund."
Afrates v. Lorain (1992), 63 Ohio St. 3d 22, 584 NE.2d
1173, at paragraph one of the syllabus.

The trial court also acknowledged that the Industrial
Commission's decision allowing Thomas to continue
participating in the workers' compensation system de-
spite her dog attack could be construed [*6] as being
appealable, pursuant to Afrates, supra, because it seem-
ingly involved a "right to participate" issue. The trial
court rejected this argument, however, stating in relevant
part:

"In this case before the Court, the Industrial Com-
mission determined that Plaintiff could continue to par-
ticipate in the fund, Such a determination does not di-
rectly affect her righr to participate in the fund because
that right had been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifying
the Decision of the District Hearing Officer, excepted
from coverage certain specific injuries resulting from a
fall Plaintiff incurred while being chased by a dog.
Therefore, the final administrative decision denying De-
fendant-Employee's request to discontinue paying com-
pensation and benefits to Plaintiff concerned the extent
Plaintiff's participation in the fund, not her right to par-
ticipate in the fund."

The trial court also relied heavily upon Felty v.
AT&T Technologies, Inc. (1992), 65 Ohio St 3d 234,
602 N.E.2d 1141, at paragraph two of the syllabus, in
which the Ohio Supreme Court held that [HN2] "once
the right of participation for a specific condition is de-
termined by the Industrial [*7] Commission, no subse-
quent rulings, except a ruling that terminates the right to
participate, are appealable pursuant to R.C. 4/23.519."

Since Thomas already had been granted the right to re-
ceive workers' compensation as a result of her work-
related accident, and the Industrial Commission's ruling
did not terminate that right, the trial court, relying upon
Felty and Bishop v. Thomas Steel Strip Corp. (1993), 101
Ghio App. 3d 522, 635 N.E.2d 1370, concluded that it
lacked subject-matter jurisdiction to hear NCR's appeal.
Conscquently, the court reasoned that a writ of manda-
mus was the proper mechanism to challenge the Indus-
triat Commission's ruling.

In Bishop, supra, the Trumbull County Court of Ap-
peals considered an appeal factually similar to the pre-
sent case. The appellee in Bishop suffered a work-related
accident in January 1987 and received workers' compen-
sation for an injury to his left knee. Appellant Thomas
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Steel subsequently asked the Industrial Commission in
1992 to terminate the appellee's benefits because of a
non-work-related intervening and more severe December
1987 injury to the appellee's knee. The Industrial Com-
mission ultimately rejected Thomas Steel's request, [*§]
concluding that the corporation failed to demonstrate that
Bishop's "recognized disability was worsened or aggra-
vated by the undisputed fall of December 2, 1987."

Thereafter, Thomas Steel sought to appeal the Industrial
Commission's ruling into the commen pleas court pursu-
_ant to R.C. 4/23.512. The trial court dismissed Thomas
Steel's appeal, however, finding that it lacked subject
matter jurisdiction over the appeal because the Industrial
Commission's order pertained to the extent of Bishop's
injury rather than his right to participate in the compen-
sation fund. Thomas Steel appealed that ruling to the
Trumbull County Court of Appeals, which affirmed the
trial court's dismissal.

Finding the trial court's ruling proper, the appellate
court relied upon the syllabus of Felty, supra, which
states that "once the right of participation for a specific
condition is determined by the Industrial Commission,
no subsequent rulings, except a ruling that terminates the
right to participate, are appealable [to the common pleas
court]." Relying upon this language and Medve v. Tho-
mas Steel Strip Corp. (June 18, 1993), 1993 Ohio dApp.
LEXIS 3083, Trumbull App. No. 92-T-4791, unreported
!, an earlier Trumbull [*9] County Court of Appeals case
construing Felty, the Bishop court reasoned:

1 In Medve, the Trumbull County Court of Ap-
peals cited Felty, supra, and concluded: "In the
present case, appellec was already receiving
worker's compensation. Appellant sought to ter-
minate appellee’s temporary total disability based
on two subsequent falls. The commission specifi-
cally found that the two falls in 1990 did not con-
stitute separate intervening incidents, and did not
worsen appellee's condition. Since the commis-
sion's order did not terminate appellee's right to
participate and went to the extent of his disability,
there was no jurisdiction to appeal.”

" * * * In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
March 20, 1989, and October 18, 1991, Appellant subse-
quently moved the commission to reconsider whether
appellee should remain eligible for temporary total bene-
fits as a result of the alleged intervening incident occur-
ring on December 2, 1987. As in [*10] Medve, the
commission determined that appellee's non-work-related
fall did not worsen or aggravate his previously recog-
nized disability, and therefore appellec remained cligible
for temporary total disability benefits.

We conclude that the commission's order of August
2, 1993, involved the extent of appellee’s disability.
Since the commission's order did not terminate appellee's
right to participate, the trial court did not err in granting
appellee’s motion to dismiss for lack of subject matter
jurisdiction.”

101 Ohio App. 3d at 526.

Significantly, however, the Bishop court also ac-
knowledged the existence of other appellate decisions
construing Felfy, supra, more broadly than the Eleventh
District did in Bishop. The Bishop court then reasoned
that “this is an issue for the Supreme Court of Ohio to
resolfve.”

In its brief to this court, NCR relies upon these other
rulings to support its argument that its motion and the
Industrial Commission's ruling concerned a "right o par-
ticipate” issue rather than an "extent of disability" ques-
tion. In particular, NCR cites Flora v. Cincinnati Mila-
cron, Inc. (1993), 88 Ohio App. 3d 306, 623 N.E2d
1279, Moore v. Trimble (Dec. 21, 19931, [*11] 1993
Ohio App. LEXIS 6204, Franklin App. No. 93APE(S-
1084, unreported, and Jowmes v. Massillon Bd of Edn.
(June 13, 1994), 1994 Ohio App. LEXIS 289], Stark
App. No. 94 CAD018, unreported.

In Flora, supra, the claimant sustained a back injury
while working for Cincinnati Milacron in 1988. The
claimant received workers' compensation for his injury.
Thereafter, the claimant sought to reactivate his claim in
1989 after injuring his back while mowing his lawn. At
each level of adminisirative review, the [ndustrial Com-
mission rejected the claimant's application for reactiva-
tion, finding that the second injury was "more than a
mere aggravation" of the work-related injury. The claim-
ant then filed an appeal with the common pleas court,
and Cincinnati Milacron filed a motion to dismiss or,
alternatively, a motion for summary judgment. The trial
court ultimately granted Cincinnati Milacron's summary
judgment motion.

The Clermont County Court of Appeals then re-
versed the common pleas court, stating:

"In the case at bar, we find that the commission's de-
cision reached the right of appeltant to participate in the
workers' compensation system, The commission found
that appellant's September 1989 injury was caused by an
intervening, non-work-related [*12] accident that was
more than a mere aggravation of his prior condition. As
such, the commission made a factual determination that
appellant did not sustain the disability as a result of the
work-related accident. Such a finding goes to appellant's
right to participate in the system and it is therefore ap-
pealable to the common pleas court pursuant to R.C.
4]23.519 See Felty, supra, 65 Chio St. 3d at 239, 602
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N.E2d ar 1145, citing Keels v. Chapin & Chapin, Inc.
{1966), 5 Qhio St. 2d 112, 34 Ohio Op. 2d 249, 214
N.E2d 428.

88 Ohio App. 3d at 309.

In Moore, supra, the Industrial Commission allowed
the claimant's workers' compensation claim for a work-
related injury on March 23, 1990. Thereafter, on August
1, 1990, the employer-appellant filed a motion to termi-
nate the claimant's participation in the workers' compen-
sation fund. The employer based its motion upon alleged
evidence that the employee had committed fraud. Spe-
cifically, the motion alleged that the employee injured
himself while lifting a motorcycle at home rather than at
work.

At each level of administrative review, the Industrial
Commission rejected the employer's motion to terminate
the claimant's participation {*13] in the fund. As a re-
sult, the employer filed an appeal in the common pleas
court and, ultimately, in the Franklin County Cowrt of
Appeals. Finding an appeal to the common pleas court
proper, the appellate court cited Afrates v. Lorain (1992),
63 Ohio St 3d 22, 584 N.E.2d 1175, Stare ex rel. Evans
v. Indus. Comm. (1992) 64 Ohio St. 3d 236, 594 NE 2d
609 and Felty, supra, for the proposition that "one can
only appeal to the court of commen pleas if the decision
of the Industrial Commission, or its staff hearing offi-
cers, is one that finalizes the allowance or disallowance
of the employee's claim.” Furthermore, the Moore court
quoted language in Afrates stating that "the only deci-
sions reviewable [in the common pleas court] are those
decisions involving a claimant's right to participate or to
continue to participate in the fund." Moore, supra, quot-
ing Afrates, supra, at 26.

Curiously, the Moore court then quoted the follow-
ing language from Fefry, which the trial court relied upon
in the present case; "Once the right of participation for a
specific condition is determined by the Industrial Com-
mission, no subsequent rulings, except a ruling that ter-
minates the right to [*14] participate, are appealable
[into the common pleas court] pursuant to RC
4123.519." Moore, supra, quoting Felty, supra, at para-
graph two of the syllabus.

In Moore, as in the present case, the Industrial
Commission's ruling did not terminate the claimant's
right to participate. Without explaining why the forego-
ing Tule expressed in the syllabus of Felty did not pre-
clude the employer's appeal, however, the Moore court
then determined that:

“this action clearly involves the employee's right to
continue to participate, insofar as the appellant-employer
was altempting to terminate the employec's right to par-
ticipate, based upon the alleged fraud of the employee-

claimant. Thus, appellant-employer's appeal to the court
of common pleas fell within the purview of RC.
4123.519 and the court of common pleas therefore had
Jurisdiction to hear the appellant-employer's appeal.”

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an employer's attempt to termi-
nate a claimant’s participation in the workers' compensa-
tion fund due to fraud. Specifically, the employer had
alleged before the Industrial Commission that it pos-
sessed evidence [¥15] establishing that the claimant's
purported work-related injury actually resulted from a
non-work-related sports accident. At each level of ad-
ministrative review, the Industrial Commission rejected
the employer's attempt to terminate the claimant's par-
ticipation in the workers' compensation fund. The com-
mon pleas court subsequently determined that it lacked
subject matter jurisdiction to hear the employer's appeal.

Reversing the trial court's judgment, the Stark
County Court of Appeals first cited Afrates, supra, and
Felty, supra, and noted that "the Ohio Supreme Court
has definitively held that an Industrial Commission's
decision involving a claimant's right to continue to par-
ticipate in the State Insurance Fund is appealable to the
Common Pleas Court pursuant to RC  section
4123.579." The court then reasoned that "setting aside
semantics, it is clear from the facts of this case that the
employer sought to discontinue claimant’s right to par-
ticipate in the State Insurance Fund. As such, the Indus-
trial Commission's decision involving the claimant's right
to continue to participate in the fund is appealable under
R.C. section 4123.519." Sigunificantly, the Jones [*16]
court also failed to address or distinguish the langnage in
Felty's syllabus stating that only Industrial Commission
rulings terminating a claimant's right to participate in the
workers' compensation fund are appealable to the com-
mon pleas court.

In our view, the confusion about whether an em-
ployer may appeal in the common pleas court from an
administrative denial of its request to terminate an em-
ployee's workers' compensation claim stems from seem-
ingly conflicting language in Felty, supra. As we ex-
plained above, paragraph two of Felty's syllabus states:
"Once the right of participation for a specific condition is
determined by the Industrial Commission, ne subsequent
rulings, except a ruling that terminates the right to par-
ticipate, are appealable pursuant to R.C. 4723.519." This
language unambiguousty supports Thomas' argument
that the commission's refusal to terminate her participa-
tion in the workers' cotnpensation system must be ap-
pealed through mandamus rather than an appeal to the
common pleas court. Clearly, the commission's ruling
did not terminate her right to participate.
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NCR, however, relies upon the following language
from Felty, supra, [*17] ar 239 "A decision by the
commission determines the employee's right to partici-
pate if it finalizes the allowance or disallowance of an
employee's ‘claim.’ The only action by the commission
that is appealable under R.C. 4/23.519 is this essential
decision to grant, to deny, or to terminate the employee's
participation or continued participation in the system."
NCR then contends the Industrial Commission's refusal
to terminate Thomas' participation necessarily granred
her continued participation. Pursuant to Felty, NCR
claims, the commission's decision to grant participation
or continued participation is appealable o the common
pleas court.

Although we find NCR's argument well-reasoned,
we also recognize that the syllabus of an Ohic Supreme
Court opinion states the law in Ohio. State v. Boggs
(1993), 89 Ohic dpp. 3d 206, 212, 624 N.E2d 204.
[HN3] "The syllabus of a Supreme Court opinion states
the controtling point or points of law decided in and nec-
essarily arising from the facts of the specific case before
the Court for adjudication." Collins v. Swackhamer
(1991}, 75 Ohio App. 3d 831, 834, 600 N.E2d 1079,
quoting Sup.Ct.Rep.Ops.R. 1{B). Furthermore, "matter
outside the syllabus is not regarded as [*18] a decision.”
Williams v. Ward (1969), 18 Ohio App. 2d 37, 39, 246
N.E.2d 780, at footnote one, quoting Haas v. State
(1921), 103 Ohio St. 1, 132 N.E. 138.

As both the trial court and the Eleventh District
Court of Appeals in Bishop recognized, the syllabus of
Felty, supra, unambiguously states that once a claimant
is granted the right to participate in the workers' compen-
sation, ne subsequent Industrial Commission ruling, ex-
cept a ruling terminating that right, may be appealed to
the common pleas court. In the present case, the Indus-
trial Commission refused to terminate Thomas' continued
participation. Accordingly, pursuant to the syllabus of
Felty, supra, the commission's ruling was not appealable
to the court of common pleas.

In opposition to this conclusion, NCR raises an
equal protection argument, contenting that the trial
court’s ruling deprives it of equal access to the courts and
the right to a jury trial. NCR complains that if the trial
court had ruled against Thomas and terminated her par-
ticipation, she would have enjoyed the ability to appeal
to the common pleas court. Such an appeal includes de
novo review and a right to a jury trial. Conversely, NCR
contends that [*19] forcing it to pursue a mandamus
action simply because the trial court ruled in favor of
Thomas deprives it of the right to a jury irial on the same
issue. Furthermore, NCR argucs that the standard of re-
view in a mandamus action makes it much less likely
that an appeal will succeed.

The Bishop court rejected a similar argument, how-
ever, stating:

"Appellant's constitutional argument is without
merit. One goal of the workers' compensation system is
that it operate largely outside the courts. Felty, 65 Ohio
St 3d at 238, 602 N.£.2d ar 1144-1145. To this end, the
General Assemnbly has restricted the right of litigants to
appeal decisions of the commission to these decisions
involving an employee's right to participation in the sys-
tem.

[HN4] "Once such a right is determined ‘mo subse-
quent rulings, except a ruling that terminates the right to
participate, are appealable pursuant to R.C. [4123.512].
(Emphasis added.) Felty ar 240, 602 NE2d at 1146.
There is a rational basis for such a distinction--the or-
derly and efficient operation of the system. -

"As the Felty court observed:

" * # * Because the workers' compensation system
was designed to give employees an exclusive [*20]
statutory remedy for work-related injuries, 'a litigant has
no inherent right of appeal in this area * * * ' Cadle v.
Gen. Motors Corp. {1976], 45 Ohio St. 2d 28, 33, 74
Ohio Op. 2d 50, 52, 340 N.E 2d 403, 406. Therefore, a
party's right to appeal workers' compensation decisions
to the courts is conferred solely by statute.” Felty ar 237,
602 NE2d ar 1144."

We find the Bishop court's constitutional analysis
persuasive and equally applicable to NCR's claims. Ac-
cordingly, we overrule NCR's assignment of error in case
number CA-15873 and affirm the trial court's decision
granting Thomas' motion to dismiss.

In her sole assighment of error in case number CA-
15898, Thomas contends the trial court erred by refusing
to award her attorney's fees. The trial court's April 9,
1996, decision and order construed R.C. 47123.512(F) as
allowing a claimant to recover attorney's fees after re-
ceiving a favorable judgment only if the Industrial
Comimission or the administrator appealed to the com-
mon pleas court. In the present case, the employer, NCR,
appealed from the Industrial Commission's ruling. Con-
sequently, the trial court found attorney's fees improper.

Thomas argues, and NCR agrees, [*211 however,
that the trial court misread [HNS5] RC 4723.512(F),
which provides as follows;

“The cost of any legal proceedings authorized by
this section, including an attorney's fee to the claimant's
attorney to be fixed by the trial judge, based upon the
effort expended, in the event the claimant's right to par-
ticipate in the fund is established upon the final determi-
nation of an appeal, shall be taxed against the employer
or the commission if the commission or the administrator
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rather than the employer contested the right of the claim-
ant to participate in the fund. The atiorney's fee shall not
exceed twenty-five hundred dollars.”

R.C. 4123.5]12(F) (Emphasis added.).

NCR concedes that the trial cowt misquoted R.C.
4123.512(F}) in its decision and order. We agree. The
foregoing passage clearly allows the trial court to tax
attorney's fees against the employer.

The ftrial court also found attorney's fees improper
for a second reasen, however, In particular, the trial court
concluded that because it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its final determination of the appeal.

Thomas argues that the trial court erred [*22] in
reaching this conclusion, and, once again, NCR agrees.

In light of the Ohio Supreme Court's ruling in Hospitality
Motor Inns v. Gillespie (1981), 66 Ohio St. 2d 206, 421
N.E.2d 134, we also conclude that the trial court erred by
failing to award Thomas attorney's fees. In Hospitality
Motor Inns, the court determined that the "legal proceed-
ings" contemplated by RC. 4123519 [now
4123,512(F)] is the appeal itself. Once such an appeal is
perfected, the common pleas court may award attorney's
fees to the claimant even though the employer's appeal
subsequently is dismissed for lack of jurisdiction. Id.
Accordingly, we sustain Thomas' assignment of error in
case number CA-15898, reverse the trial court's judg-
ment, and remand this cause for an evidentiary hearing to
determine the proper amount of attorney's fees to be
taxed against NCR.

WOLFF, J., and GRADY, J., concur.
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