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In the Suprene Couxt of Ohio

State of Ohio,

Appellee,

-vs-

Richard Cooey,

Appellant.

Case No.: 1988-0351

This is a Capital Case.

Appellant Richard Cooey's Motion for Stay of Execution

Execution date: October 14, 2008

The State of Ohio violates the United States Constitution, the Ohio Constitution, and the

Ohio Revised Code each time it executes a condetnned inmate. The only court that has considered

the merits of Ohio's lethal injection protocol found that the protocol creates an unnecessary and

arbitrary risk that the condemned will experience an agonizing death, in violation of constitutional

and statutory obligations that executions be quick and painless. This Court cannot allow Cooey's

execution to proceed under a protocol that violates the Ohio Revised Codc and the United States

and Ohio Constitutions.

Therefore, Richard Cooey moves this Court to stay his October 14, 2008 execution under

the authority of State v. Steffcn, 70 Ohio St. 3d 399, 639 N.E.2d 67 (1994).

Respectfully submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

Gregory W. Meyers (0014887)
Senior Assistant Public Defender

By:46 .•---
Kelly L. Schneider (0066394)

2



Supervisor, Death Penalty Division

CounseL of Record

By: 1^-^ S `R"ir•
Kimberly S. Rigby (0078245)
Assistant State Public Defender

Office of the Ohio Public Defender

8 Cast Long Street, 11th Floor
Columbus, Ohio 43215-2998
(614)466-5394
(614)644-0708 (FAX)
Counsel For Appellant

Memorandum in Support

1. Background.

Richard Cooey was sentenced to death in Summit County, Ohio, in December 1986,

following convictions of Aggravated Murder, with the Specifications that (1) the aggravated murder

was committcd to escape detection for another ctime (O.R.C. §2929.04(A)(3)); (2) the aggravated

murder occurred wliile committing or attempting to commit rape, and/or kidnapping, and/or

aggravated robbery, and that the Cooey was the principal offender and/or committed the rnurder

with prior calculation and design (O.R.C. 52929.04(A)(7)); and (3) the aggravated murder was part of

a course of conduct involving the purposeful killing of or attempt to kill two or more persons

(O.R.C. 52929.04(A)(5)) for the murders of Wendy Offredo and Dawn McCreery. Cooey was

unsuccessful in his attempts to obtain relief in state and federal court on the merits of his case. He

faces an execution date of October 14, 2008.

His request for this stay of his October 14th execution date relies in part on the June 10,

2008 judgment entry issued in State v. Rivera, Case No. 04CR065940 (Lorain C.P.) (Ex. A). After a

two-day evidentiary hearing, the Rivera Court made several key fmdings with respect to Ohio's lethal

injection protocol:

*Pancuronium bromide, the second drug used by Ohio, prevents the condemned
from breathing, moving, or communicating, while "it does not affect our ability to
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think, or to feel, or to hear, or anything, any of our senses, or any of our intellectual
processes, or consciousness. So a person wllo's given pancuronium ... would be wide
awake, and - - but looking at them, you would - they would look like they were
peacefully asleep...But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one's breath. And they wouldn't be able to draw a

breath, and they would suffocate. (Heath, T'r. 72)"

•"Pancuronium also would kill a person, but again, it would be excruciating. I
wouldn't really call it painfiil, because I don't think being unable to breathe exactly
causes pain. When we hold our breath it's clearly agonizing, but I wouldn't use the
word 'pain' to describe that. But clearly, an agonizing death would occur. (Heath,

Tr. 75)"

•"The second drug in the lethal injection protocol with properties wliich cause pain
is potassium chloride. The reason is that before stopping the heart, `it gets in contact
with nerve fibers, it activates the nerve fibers to the maximal extent possible, and so
it will activate pain fibers to the maximal extent that they can be activated. And so
concentrated potassium causes excruciating pain in the veins as it travels up the arms
and through the chest.' (Heath, Tr. 73)"

•`Based upon the foregoing, and upon the agreement of the expert witnesses
presented by each party, the court finds that pancuronium brotnide and potassium
chloride will cause an agonizing or an excruciatuigly painful death, if the condemned
person is not sufficiently anesthetized by the delivery of an adequate dosage of

sodium thiopental."

•"The experts testifying for each party agreed, and the court finds that tnistakes are
made in the delivery of anesthesia, even in the clinical setting, resulting in
approximately 30,000 patients per year regaining consciousness during surgery, a
circumstance which, due to the use of paralytic drugs, is not perceptible until the
proccdure is completed." The potential for error is "not quantifiable and hence, is

not predictable."

•"Cucumstantial evidence exists that some condemned prisoners have suffered a
painful death, due to a flawed injection; however, the occurrence of suffering cannot
be known, as post-execution debriefmg of the condemned person is not possible.

Rivera, Case No. 04CR065940, Judgtnent Entiy at pp. 2-4 (Lorain C.P. June 10, 2008) (Ex. A).

'1'hose combined findings led the Rivera Court to determine diat Ohio's lethal injection

protocol violated the Ohio Revised Code and the Constitution:

9The court holds that the use of two drugs in the lethal injection protocol
(pancuroruum bromide and potassium chloride) creates an unnecessary and arbitrary
risk that the condemncd will experience an agonizing and painful death. Thus, the
right of the accused to the expectation and suffering of a painless death, as mandated
by R.C. 2949.22(A), is "arbitearIly abrogated."
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•Thus, because the Ohio lethal injection protocol includes two drugs (pancuronium
bromide and potassium chloride, which are not necessary to cause death and which
create an unnecessary risk of causing an agonizing or excruciatingly painful death, the
inclusion of these drugs in the lethal 'uijection protocol is inconsistent with the intent
of the General Assembly in enacting R.C. 2949.22, and violates the duty of the
Department of Rehabilitation and Correction, mandated by R.C. 2949.22, to ensure
the statutory right of the condemned person to an execution without pain, and to

the expectancy that his execution will be painless.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 6, 7 (Ex. A).

The Rivera Court found that Baze v. Rees, _ U.S. -, 128 S. Ct. 1520 (2008), did not

control this issue-Kentucky's statute does not include a requirement that executions be quick and

painless. Resultantly, Baze's Eighth Amendment analysis does not preclude relief under Ohio's

statutory standard. Rivera, Case No. 04CR065940, Judgment Entry at p. 7(Ex. A).

Cooey's execution is further complicated by his own atypical medical conditions, which

threaten to turn October 14, 2008 into another botched execution. Cooey alerted undersigned

counsel to difficulty in accessing his veins during attempts to draw his blood. Review of his records

demonstrated a potential vein access issue. Cooey also advised counsel that he currently is receiving

medication to treat cluster migraines.

After being alerted to this information, Cooey provided to Mark J.S. Heath, MD his relevant

institutional records as well as the interdisciplinary notes created when Plaintiff faced an execution

date in July 2003 (Ex. B). Cooey also provided Dr. Heath with his current height and weight.

(Cooey rcquested his entire ODRC medical record on May 22, 2008. (Ex. C) To date, he has not

received those records.)

Dr. Hcath provided Cooey with a declaration based on his review of the inaterials identified

within his affidavit, as well as the information he relied on in preparing his February 2008 affidavit in

Rivera (Ex. D). Dr. Heath's review establishes that venous access during Cooey's execution, as a

result of his poor veins and morbid obesity, will be difficult, and quite possibly impossible under
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Ohio's current lethal injection protocol. Moreover, Cooey's current treattnent of cluster migraines

could render him tolerant to the first dLVg administered during Oliio's lethal injection protocol. In

addition, Cooey is at a greater risk of ancsthesia awareness as result of that same medication.

Cooey previously faced an execution date in July of 2003. He was transferred to SOCF in

preparation for his July 2003 execution date. Staff at SOCF evaluated Cooey's veins on July 23,

2003 apparently "specifically for the purpose of determining the suitability of [his] veins for IV

access for execution." (Ex. D, p. 2) Those fmd'nigs are contained in an interdisciplinary progress

note c6mpleted by Mona Parks, RN. (Exs. B, D) The notes reveal that Cooey advised Parks that

"when you start the IV's come 15 min early, I don't havc any veins." (Id.) The notes went on to

indicate that the IV team was informed that Cooey's veins are "sparce" [sic]. (Id.) The IV team was

advised that Cooey "has good vein to right hand - smallet on [sic] on left." (Id.)

Undersigned counsel also informed Dr. Heath that Cooey indicated that "Mansfield

Correctional medical staff encountered problems on two occasions when attempting to find a vein

when they were drawing blood." (Ex. D, p. 2) Dr. Heath notes that while blood tests were

perfortned that show that it was possible to draw blood, "removal of blood fiom a vein is, in almost

all cases, significantly easier than properly inserting an IV catheter within a vein." (Id.)

One additional fact itnpacts on the State of Ohio's ability to access Cooey's veins for

purposes of lethal injection. Cooey's height was 5'7" and his weight was 267 pounds as of June 17,

2008, Nvhich made his Body Mass Index (BMI) 41.8. (Id.) Thus, "it appears that Mr. Cooey suffers

from morbid obesity, a condition that increases the risk that IV access, either peripheral or central,

nlay be problematic." (Id.) In particular, morbidly obese people "often have significant deposits of

adipose tissue (fat) overlying their veins, tnaking it difficult or impossible to successfully establish

peripheral IV access." (Id.) Dr. Heath expressed the concern that "[i]f Mr. Cooey has gained weight
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since the 2003 [execution date] it is possible that the single `good' vein on his right hand identified

by Ms. Parks may now be obscurcd."

Dr. Heath also expressed concern over medication Cooey is currently taking to treat cluster

migraines, T'oparnax (topiramate). (Ex. D, p. 1) Topamax, a drug used to treat seizures, "interacts

with the GABA neurotranstnitter system in the brain." (Id.) The GABA neurotransinitter is also

involved in the actions of many other depressant/sedative/anesthetic drugs, such as ethanol

(alcohol) and barbiturates. (Id.) "A person who has been taking any of the substances over tiune is

hkely to develop resistance to the effects of other substances that interact with the GABA

neurotransmitter system." (Id. at 1-2) Resultantly, "Mr. Cooey's ongoing exposure to Topamax

may decrease his sensitivity to barbiturates, including thiopental," which is the first drug

administered by the State of Ohio during Ohio's lethal injection process. (Id. at 2) Further,

"Topamax also has analgesic (pain reducing) properties, and thus may place Mr. Cooey at increased

risk for awareness during the attempted anesthetic component of the lethal injection procedure."

(Id. at 2)

Altliough if a"full dose of thiopental [was] successfully delivered into his circulation"

Cooey would be deeply anesthetized regardless of his treatment with Topamax, (id.), "it is also likely

that his use of'I'opamax decreases the margin of safety and therefore inakes him more vulnerable to

the consequences of a partially failed tliiopental administration." (Id.) In addition, Cooey's morbid

obesity (weight of 267 pounds) and the "relatively low dose of thiopental used by Ohio compared

with other states [Ohio administers two grams of sodium thiopental in contrast to 3 to 5 gram doses

found in other states], increases the risk that Mr. Cooey, in particular, would not be adequately

anesthetized if he is executed under the current Ohio protocol." (Id.)

Undexsigned counsel brought these issues to the attention of counsel for the State of Ohio

on June 19, 2008. (Ex. E) tJltimately, the State of Ohio failed to respond and Cooey filed a fcderal

7



lawsuit attacking Oliio's lethal iujection protocol based on his atypical medical conditions. Cooe v v.

Strickland et a1., Case No. 2:08-cv-747 (S.D. Ohio).

II. Good cause exists to grant Cooey's motion

Cooey is one of sixteen death row imnates who filed a complaint seeking a declaratory

judgment in the Franklin County Court of Common Pleas on September 18, 2008.1 Plaintiffs assert

that Ohio's lethal injection protocol violates the General Assembly's statutory requirement of a

quick and painless metliod of execution under O.R.C. §2949.22. O.R.C. § 2949.22(A) ("a death

sentence shall be executed by causing the application to the person, upon whom the sentence was

imposed, of a lethal injection of a drug or combination of drugs of sufficient dosage to quickly and

painlessly cause death").

The Rivera Court found that the Ohio Legislature's use of the term "shall" in O.R.C. §

2949.22(A) imposes a mandatory duty upon the Ohio Departtnent of Rehabilitation and Correction

to provide the condemned with an execution that is both quick and painless. Rivera, Case No.

04CR065940 at p. 5, ¶ 4(Ex. A). Because the obligation is mandatory, the condetnned has a

substantive right to be executed in a manner that is both quick and painless. Id. at 5-6, ¶¶ 5-6 (Ex.

A).

But, the State of Ohio is not meeting that obligation; its use of pancuronium bromide and

potassium chloride in its protocol "creates an unnecessaty and arbitrary risk that the condemned will

experience an agonizing painful death." Id. at p. 6, ¶ 7 (Ex. A). Use of those two dnigs "violates the

duty of the Department of Rehabilitation and Correction, mandated by R.C. 2949.22 to ensure the

statutotT right of the condemned person to an execution without pain" and to the condemned's

"expectancy that his execution will be painless." Id. at p. 7, ¶ 14 (Ex. A).

' Plaintiffs filed an amended complaint on September 24, 2008.
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Most significant to Cooey's request for a stay, however, is the State of Oliio's concession

that it is bound by the Rivera decision and its finding that the use of pancuronium bromide and

potassium chloride will violate both its statutory obligation to impose a quick and painless death and

the condemned's right to a quick and painless execution. State v. Rivera, Case No. 08CA009426,

Appellant's Motion to Expedite Appeal (filed Lorain Ct. App. July 28, 2008) (Ex. F). Cooey, and the

other declaratory judgment plaintiffs have argued that the doctrine of collateral estoppel cotnmands

a ruling in their favor on the constitutionality of Ohio's lethal injection protocol. See Hicks v. De La

Cruz, 52 Ohio St. 2d 71, 74, 369 N.E.2d 776, 778 (1977) ("If an issue of fact or law actually is

litigated and deterunined by a valid and fuial judgment, such detertnination being essential to that

judgment, the determ.ination is conclusive in a subsequent action between the patties, whether on

the same or a different claim. A party precluded under this principle [collateral estoppel] from re-

litigating an issue with an opposing party likewise is precluded from doing so with another pcrson

unless he lacked full and fair opportunity to litigate that issue in the fust action, or unless other

circumstances justify according him an opportunity to relitigate that issue."). Because Cooey is

entitled to a ruling in his favor, this Court should not permit his execution to go forward so long as

the Rivera decision, and his declaratory judgment action, remains pending in the Ohio courts.

III. Details of declaratory judgment action

The State of Ohio intends to execute Cooey on October 14, 2008, by using three drugs

designed in theory to first anesthetize, then paralyze, and finally stop his heart. Execution begins

with the administration of sodium thiopental, then pancuronium, followed by potassium chloride. It

is undisputed that the second drug, pancutonium bromide, and the third drug, potassium chloride,

are unnecessary to cause death. Further, they "create an unnecessary risk of causing an agonizing or

an excruciatingly painful death[.]" Rivera, Case No. 04CR065940 at p. 6 (Ex. A).
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Pancuronium bromide renders the "condemned person unable to breathe, move, or

communicate." Id. at p. 2 (Ex. A). However, this drug does not affect the condemned's "ability to

think, or to fcel, or to heat, or anything, any of the senses, or any of our intellectual processes, or

consciousness. So a person who is given pancuronium...would be wide awake, and - but looking at

them, you would - they would look like they were peacefully asleep...But they would, after a time,

experience intense desire to breathe. It would be like trying to hold one's breath. And they

wouldn't be able to draw a breath, and they would suffocate." Id. at p. 2 (citing Heath, Tr. 72) (Ex.

A). This drug wiIl kill, but the death would be "agonizing." Id. (citing Heath, Tr. 75) (Ex. A).

The third drug, potassium chloride stops the condemned's heart. But prior to douig so, "it

gets in contact with nerve fibers, it activates the nerve fibers to the maximal extent possible, and so

it will activate pain fibers to the maximal extent that they can be activated. And so concentrated

potassium causes excruciating pain in the veins as it travels up the artns and through the chest." Id.

(citing Heath, Tr. 73) (Ex. A).

These facts are rendered more significant because death can be caused in a short time by a

barbiturate dtug alone, which would eliminate the substantial risk of gratuitous pain that, upon the

failure of the anesthetic, would certainly be caused by the admirustration of pancurotuum bromide

and potassium chloride. Id. at p. 7 (Ex. A).

In addition to problems with the drugs the State of Ohio uses in executions, there are many

foreseeable situations where huinan or technical etrors could -esult in the failure to successfully

administer the intended doses of the three drugs. The procedures implemented by the State of Oluo

botb foster thesc potential problems and fail to provide adequate mechanisms for recognizing these

problems, and it does these things necdlessly and without legitimate reason. Heath Affidavit, 1141

(Ex. G). The problems include, but are not limited to:

•Inadequate training of the execution team members Id. at ¶ 50 (Ex. G)
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•Placement of all or most members of the execution team in a diunly lit room some distance
from the condemned inmate into whom they are attempting to inject lethal drugs, thus
leaving them without the ability to closely observe signs that there is leakage in the long
tubes leading to the condemned, that the IV inserted into the condemned failed, and that the
condemned is not adequately anesthetized. Id. at ¶ 50 (Ex.G).

•Procedures that fail to guard against the mistakes in the complex process of mixing and
administering the sequence of lethal drugs into the condemned's body in amounts that will
cause death without inflicting gratuitous pain. Rivera, Case No. 04CR065940, Judgment
Entry at p. 3 (Ex. A); Heath Affidavit, ¶ 42 (Ex. G).

•Procedures that fail to guard against failures in the IV insertion at its inception and/ox
throughout the course of the execution process. Even if the IV is inserted properly at the
outset, many factors can cause the IV to fal1, which the State of Ohio's protocol does not
adequately monitor, including a disruption in the flow caused by the restsaints placed on the
condetnned to fix him to the death garncy, and disruptions caused by a veiu that collapses
due to excessive pressure on the syringe, and/or intrinsic weaknesses in an inmate's vein.
Rivera, Case No. 04CR065940, Judgment Entry at p. 3 (Ex. A); Heath Affidavit, ¶ 42 (Ex.
G).

•Failure to include alternative procedures to follow in the event that an IV cannot be
inscrted into a peripheral vein; e.g., the State of Ohio has no procedure detailed in their
protocol for gaining access to relatively deep veins in an inmate's neck area or other more
invasive procedures necessitated when access cannot be gained to a pexipheral vein (e.g.,
central line, percuntanous line, cut down). Heath Affidavit, ¶ 54 (Ex. G).

•Failure to require adequate time between the insertion of the anesthetic and the insertion
of the next two drugs as is necessary to ensure that the inmate is anesthetized before the
next drugs are adtninistered. The State of Oliio, during the executions of Barton, Ferguson,
Lundgren, and Filliaggi incorrectly administered the pancuronium bromide (the second drug)
less than three muiutes after the admirustration of the sodium thiopental.

•Failure to providc mechanisms that ensure that the inmate is adequately anesthetized
beforc the paralytic and potassium-based heart stoppuig dnigs are admiuustered. It is
"impossible to detertnine the condemned person's depth of anesthesia before administering
the agonizing or painful drugs, in that medical equipment supply companies will not sell
medical equipment to measure depth of anesthesia for the purposes of carrying out an
execution", "[p]hysicians will not participate in the execution process," and that the warden
is required to determine whether there is sufficient anesthesia, but is unable to "fulfill liis
duty without specialized medical equipment. Rivera, Case No. 04CR065940, Judgnient
Entty at p. 3 (Ex. A).

•Failure to utilizc more than 2 grams of the anesthetic sodiutn thiopental.

•Failure to guard against the problems common during medical procedures, including but
not lixnited to a retrograde injection (i.e., the drugs go the wrong way so they do not wind up
in the inmate's body), leakage, and improper pressure applied to the syringe that would
rupture the vein. Id. at p. 3 (Ex. A).
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•Failute to provide a stabilization procedure to prevent the inmate's death if a stay or
clemency issues after the lethal injection process begins but before the inrnate is dead.

These are the only probletns currently identifiable by Cooey because the State of Ohio has not

released all inforination relevant to its lethal injection protocol. It is likely that, after full disclosure,

this list will grow. 1'hat contention is supported by no less than three botched executions in Ohio's

recent past.

The State of Ohio botched its first execution in the modern era when they or their

predectssors executed Wilford Berry in 1999. Upon infortnation and beGef, the members of Berry's

execution team could not locate a vein for the IV lnie, so they resorted to violently beating his arms

in order to raise a vein adequate to acquire an IV site for the tiansmission of the lethal drugs into his

body.

Again on May 2, 2006, "when preparing Clark for execution, prison officials coLdd fmd only

one accessible vein in Clark's artns to establish a heparin lock, through which the lethal drugs are

administered. (Two locks usually are inserted.) However, once the execution began and the drugs

were being administered, this vein collapsed, and Clark rcpeatedly advised officials that the process

was not working. Officials stopped the lethal injection procedure, and after a significant period of

time, were able to establish a new intravenous sitc." Cooey v. Strickland, 479 F.3d 412, 423-24 (6th

Cit. 2007), cert. denied, 128 S. Ct. 2047 (April 21, 2008).

More specific details of what Clark went through are discerned from the complaint filed by

his estate in the Southern District of Ohio. See Estate of Toseph Lewis Clark v. Voorhies et al., Case

No. 1:07CV510 (S.D. Ohio) (Ex. K). For twenty-five minutes prior to his execution, the State of

Ohio attempted to place shunts in his arms. (Id., ¶ 17) Departing from the lethal injection protocol,

the State of Ohio proceeded to execution with only one heparin lock in place. (Id. at ¶ 18) The State

of Ohio's first attempt to execute Clark failcd, probably due to a collapsed vein. (Id. at ¶ 21) This
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was discovered when Clark repeatedly stated, "It don't work." (Id. at ¶22) Clark asked members of

the execution team if there was "any alternate means of administering a lethal does were available."

(Id. at ¶ 23)

As a result of problems encountered by the State of Ohio when it executed Joseph Clark, the

lethal injection execution protocol was changed effective on or about July 10, 2006, and again in

October of 2006. (Exs. H, I) The July 2006 changes to the State of Ohio's lethal injection protocol

"resulted from difficulties encountered during the execution of Joseph Clark on May 2, 2006."

Cooey, 479 F.3d at 423

Despite these changes, the State of Ohio's new protocol resulted in the botched execution of

Christopher Newton. The changes either failed to alleviate the probletns associated with Ohio's

lethal injection protocol or created new problems. It took approximately twenty-two minutes to

insert the first IV into Newton's arm. It took approximately one hour and fifteen tninutes to place

the second IV. Newton continued to talk for several minutes after the administration of the lethal

injection drugs began, which means that the anesthetic drug (Ohio's first of three drugs) did not

have its intended effect of immediately rendering Newton unconscious. Several minutes after the

drugs began, Newton's chest and stomach area moved approximately eight to ten times and his chin

moved in a jittery manner, and at 11:45 a.m. his chest moved, which means the paralytic drug

(Ohio's second of three dtugs) did not have its intended effect.

Newton was pronounced dead some sixteen minutes after the lethal drugs began flowing-

about fifty percent longer than Ohio's average of nine to eleven minutes, wluch indicates that the

potassium chloride (Ohio's thud and final drug) failed to stop Newton's heart Nvithin the time frame

predicted by the protocol. See Declaration of Robert K. Lowe, Esq, Regarding the Execution of

Christopher Newton, Alderman v. Donald, et al., Case no. 1:07-CV-1474-BBM (N.D. GA), (Ex. A

in that litigation) (Ex. J attached hereto).
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Therc arc teal problems with Ohio's lethal injection protocol. This Court should stay

Cooey's execution until these problems are addressed, or until tlus Court has an opportunity to rule

on either the Rivera decision or on Cooey's declaratory judgtnent action.

III. Conclusion

The only Ohio court that has heard the tnerits of the claims underlying Cooey's declaratory

judgment coinplaint found in his favor. See Rivera discussion infra. Significantly, the Rivera

defendant lacked Cooey's atypical medical conditions. So long as Rivera stands, and Cooey's

declaratoLy judginent is pending, this Court cannot allow Cooey's execution to go forward.

Cooey respectfully requests a stay of his October 14, 2008 execution date.

Respectfully submitted,
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JUDGMENT ENTRY

The Case

Ihcse causes came on to bc heard upon the motion rled by each defendant,
challenging the Obao lethal injection protocol as constituting crucl and unusual
punishment, proscribed by the Eighth Amendment to the United States Constitution and
by Section 9, Azticle 1 of the Oh.io Constitution..

Dcfendants argue futther that the Ohio lethal injection protocol violates the vely
statute whiclt mandates that exccutions in Ohio be carricd out by lethal injection,
R..C.2949.22. Defendants claim that the three-drug protocol currently approved for usc
by the Ohio Department o f Rehabilitation and Con•cction violates R.C.2949..22 because
the drugs used crcate an unnecessary iisk that the condemned will experience an
agonizing and painful death. Dofendants argue that thc use of'this protocol is contrary to
the language of the statute, which mandatcs that the method of'lethal injection cause
deatb "quickly and painlessl,y. " Defendants maintain that the use ofthi.s three-drug
protocol atbitiarfiy abrogates the condemned pcrson's statutorily created, substantive
right to expect and to suffer a pairrless execution

The slate of Ohio has responded that the current lethal injection protocol conforms to
the statu[e bccause death is caused quickly, and unlcss an error is made in conducting the
execution, which the statc claims is extremely unlikely the drugs used will cause a
painless death.

The court conducted hearings over two days and hcard expcrt testimony fronz the
defense (Mark Ilcath, M.D) and from the state (Mark Dershwitz, M.D.). After reviewing
the reports of the physicians, together with other written materials submitted with c

RON NABAKOWSKI, Clerk
JOURNAL ENTRY

James M Burge, Judge
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report, and after evaluating the tcstimony provided by each physician, the court makes
the following findings of faci, draws the following conclu.sions of law, and enters it.s

judgrtncnt accordingly

FindinQS of FHct

The statc of'Ohio uses a three-drug lethal injection protocol consisting of
sodium thiopental, pancuronium bromide and potassium chloride,
administered in the abovc otder, as follows:

A. sodium thiopental: 40 cc;
B sodium thiopental: 40 cc;
C., saline llush: 20 cc;
D. pancuronium bromidc: 25 cc;
B. pancuronium bromidc: 25 cc;
F. saline tlush: 20 cc;
G. potassium chloride: 50 cc;
R. saline flush: 20 cc.

7he propetiies of'the above drugs produce the lollowing results:

A.
B,.
C.

sodium thiopental - anesthctic;
pancuronium bromide -- paralytic;
potassium chloride - cardiac arrest.

3. Thc issue of whcther an execution is painless atises, in part, from the use
of pancuronium bromide, which will render the condenuied person unablo
to breath, movc, or comnrunicate:

"....it does not affect our ability to think, or to feel, or to hear, or anything,
any ofthe sensos, or any of our intellectual processes, or consciousness.
So a person who's given pancuronium....would be wide awake, and - - but
looking at them, you would - - they would look like lhey were peacefully
asleep. ...But they would, after a time, experience intense desire to breathe.,
it would be like trying to hold one's breathe. And they wouldn't be able
to draw a breath, and they would suflocate." (Heath, Tr.. 72)

"Yancuronium also would kill a person, but again, it would be
excruciating. I wouldn't really call it painful, because I don't think being
unable to breathe exactly causes pain When we hold out breath it's
clearly agonizing, but I wouldn't use the wotd "pain" to descrihe that. But
clearly, an agonizing death would occur:" (Iieatb, 7r. 75)

2
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s

4 T'he second drug in the lethal injection protocol with properties which
cause pain is p(itassium chloride. The teason is that before stopping the

heart,

"it gets in contact with nerve fibcrs, it activates the nerve fibers to the
maximal extont possible, and so it will activate pain fibers to the maximal
cxtent that they can be activated And so concentratcd potassium causes
excruciating pain in the veins as it travels up the arms and through the

chest." (Heath, Tr. 73)

S.. Based upon the foregoing, and upon the agreement of the expert witnesses
piesented by each party, the court finds that pancuronium bromide and
potassium chloride will cause an agonizing or an excruciatingly painful
dcat(t, if the condemned person is not sufficiently anesthetized by thc
deliveiy of an adequate dosage of sodium thiopental.

6. The following causes will compromise the delivery of an adequate dosage
of sodium thiopental:

A. the useful life of the drug has expired;
B. the drug is not pmperly mixed in an aqueous solution;
C. the incotrect s,ytinge is selected;
D. a retrogradc injection may occur where the drug backs up into the

tubing and deposits in the I.V. bag;
E tho tubing may leak;
F. thc I V. cathetcr may be improperly inserted into a vcin, or into the

soft issue;
G.. the I.V. catheter, though properly inserted into a vein, may migate out

of'the vein;
H. the vein injected may perforate, rupture, or otherwise lcak.

7 The court fines further that:

A. It is impossible to dctermine the condemnedperson's depth of
ancsthesia before administering the agonizing or painful drugs,
in that medical equipment supply companies will not sell medical
equipment to measure depth ofancsthcsia for the purpose of
carrying out an execution;

B.. Physicians will not participate in the execution process, a fact
which results in the use of paraprofessionals to mix the drugs,
preparc the syringes, run the 1 V. lines, insert the heparin lock
(cathcter) and injert the drugs; and,

3
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C, The wardcn of the inslitution is required to determine whcther the
condemned person is sufficiently anesthctized before the
pancuronium bromide and the polassium chloride are delivcred,
and thc warden is not able to fullill his duty without specialized
medical equipmcnt

8., rhe experts testifying for each party agreed, and the court finds that
mistakes arc made in the delivery of anesthesia, even in the clinical
setting, resulting in approximately 30,000 patients per ycar regaining
consciousness duting surgery, a circumstance which, due to the use of
paralytic drugs, is not perceptiblc ttntil the procedure is completed.

9 The court finds further that the occurrence of the potential errors listed in
finding no. 6, supra, in either a clinical setting or during an execution, is
not quantifiable and, hence, is not predicable.

10. Ciicumstantial evidence exists that somc condemned prisoners have
suffered a painful death, due to a flawod lethal injeotion; however, the
occurrence of'suffering cannot be known, as post-execution dcbriefmg of'
the condemned person is not possible.

Conclusions of Fact

Paneuronium bromide prevents contortion or grotesque movoment by the
condemned person during the delivery of thepotassium chloride, which
also prevonts visual traun a to the execution witnesses should the level of
anesthesia not be suflicient to mask the body's reaction to pain.
Pancuronium is not necessary to cause death by lethal in,jection.

2. Potassium chloride hastens death by stopping the heatt almost
immediately.. Potassium chloride is not necessary to cause death by lethal
injection.

3. The dosage of sodium thiopental used in Ohio executions (2 grams) is
sufficient to cause death if properly administered, though death would not
normally occur as quickly as when potassium chloride is used to stop the
heart.

4 Ifpancuronium bromide and potassium chloride are eliminated from the
lethal injection protocol, a suf7icient dosage of sodium thiopental will
cause death rapidly and without the possibility causing pain to the
condcmned.

,
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A. Executions have been conducted where autopsy results showed that
c:ardiac arrest and death havc occurred after the administration of sodium
thiopental, but before the delivery of pancuronium bromide and potassium
cbloti de

In Calirornia, amassive dose (Gve grams) of'sodium thiopental arc used in
the lethal injection protocol.

CoIIelusions of Law

Capital punishment is not M se cruel and unusual punishment, prohibitcd
by the Eighth Amendment to the United States Constitution and by
Section 1, Articlc 9 of the Ohio Constitution, e r T v.. or ia (1976),
428 U.S 153,187 (PNS.); Stote v.. Jenkins (1984), 15 Ohio St. 3d 164,
167-169_

Capital punishmcnt administered by lethal injection is notper tie cruel and
unu,ual punishment, prohibited by the Fighth Amendment to the IJnited
States Constitution and by Section 1, Article 9 of'tlle Ohio Constitution..
B:orz v. Recs (2008), 128 S. Ct. 1520, 15.37-1538.

The Ohio statutc authorizing the administration of capital punishment by
lethal injection, R.C.2949.22, provides, in relevant part, as follows:

°(A) Excep t as ptnvided in division (C) of this section, a death
sentence shall be oxecuted by causing the application to the pcrson,
upon whom the sentence was imposed, of a letleal injection
of a drug or combinatiorr ojdrugs ofsufficlent dosage to
quickly and painlessly cause death. The application of'the
drug or combination of druy sha.U be continued until the
person is dcad. .." (einphasis supplied)

The purpose of'division (A), suprn, is to provide the condemned
person r+ith an execution which is "quick" and "painless;" and the
legislature's use of the word, "shall," whcn qualif'ying the
state's duty to provide a quick and painless death signifies that
the duty is mandatory

5. When thc duty of the state to the individual is mandatory, a propcrt,y
interest is created in the benefit confetred upon the individual, i c.
"Property interests.. are created and their dimensions are defined by
existing rules or understandings that xtem from an independent source
such asstrrte luw rules...that sccure certain benefits and that support
claims of entitlement to thosc bcncfits." Board of ReL'ents of State
Colleges v.. Roth (1972), 403 U.S.. 564, 577 (emphasis supplied)

5
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6. If a duty frorn the state tu a person is mandatcd by statute, then
the person to whom the duty is owcd has a substantive, property rigbt to
the performance of'that duty by the state, which may not be "arbitrarily
abrogated." Wolf v. McDonnell (1974), 4] 8 U S. 539, 557.

7, The court holds that the use ol'two drugs in [he lethal injection protocol
(pancuronium bromide and potassium chloride) creates an unnecessary
and arbitrary risk that the condemned wilt experience an agonizing and
painful death. Thus, the right of'the accused to the expectation and
sufferiatg of a painless death, as mandated by R..C 2949.22(A), is
"arbitrarily abrogated."

8. The court holds further that the words, "quickly and painlessly,"ntust
be defined according to the rules of grammar and conun.on usage, and
that these words must be read together, in order to accomplish the
purpose of the General Assenibly in enacting the statute, i,.e.. to enact
a death penalty st•stute which provides fbr an cxccution which is
painless to the condetnned.. R.C. 1.42, 1.47.

9., The parties have agreed and the court holds that the word, "painless,"
is a supertative which cannot be qualified and which means
"without pain."

10.. The word, "quickly," is an adverb that always modifies a verb, in this
case, the infinitivc form of'the verb, "to be " It describcs the rate at which
an action is done,'Ihus, the meaning of'thc word, "quickly," is relative
to the activity described: to pay a bill "quickly" could mean, "by return
mail;" to respond to an emergency "quickly," could mean, "immediatcly."
Hence, the word "quickly" in common parlance means, "rapidly enough to
complete art act, and no longcr."

I L Tberefore, the coutt holds that when the Gcneral Assembly, chose the
word, "quickly," together with the wotd, "pauilcssly," in dirccting
that death by lethal injcction be carried out "quickt,y and painlcssly,"
the legislative intent was that the word, "quickly," mcan, "rapidly
cnough to complete a painless execution, but no longer "

12_ This holdbig, su ra is consistent with thc legislature intent that the
death penalty in Ohio be imposed without pain to the condemned, the
person for whose benefit the statute was enacted, but that the proccdurc
not be prolonged, a circumstance that has been associated with protracted
suffering.

13. Furtber, because statutcs defining pcnalties must be construed strictly
against the statc and liberally in favot of the accused (condemned), the
court holds that any interest the state may have, if it has such an interest,

6
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in conducting an execution "quickly," i.c. with a sense of immcdiacy,
is outweighcd by the substantive, propcrty interest of the condemned
person in suffering a painless death. R.C 2901.04(A) t

14.. Thus, because the Ohio lethal injection protocol includes two dmgs
(pancuronium bromide and potassium chloride) which are not
neeessary to cause death and wluch create an un.necessary risk of causing
an agonizing or an excruciatingly painfUl death, the inclusion ofthese
drugs in thc lethal injection protocol is inconsistent with the intent of the
General Assembly in enacting R.C..2949.22, and violates the duty of the
Department of Rehabilitation and Correction, mandated by R..C.2949..22,
to enstuc the statutory right of the condemned person to an execution
without pain, and to an rxpectaney that his execution will be painless.

15. As distinguished from this case, the Kentucky lethal injection statute
has no inandate that an execution be painless, Ky. Rev. Stat Am..
§431.220(1) (a). 'Thus, the analysis of'that statute, having boon conducted
under the Eighth Amendment "crucl and unusual" standazd, is not
applicable here because ",...the [U.,S J Constitution does not demand thc
avoidance of all risk of'pain in canying out cxccutions" $are, su ra 128
S. Ct.. at 1529.. Tn conttast, the cowt holds that Tt.C.2949.22 demands the
avoidance of' any unnecessary risk of pain, and, as well, any unnecessary
expectation by the condemned person thal his execution may be
agonizing, or excruciatingly painful.

16. The purpose of R C 2949.22 is to insurc that the condemned person suffer
only the loss of his life, and no more.

17.. Phe mandatory duty to insure a painless execution is not satisfied by the
use of a lethal injection protocol which is painless, assuming no human or
mechanical failures in conducting the execution

18. The use ofpancuronium bromide and potassium chloride is ostensibly
pennitted because R.C..2949.22 pennits "a lcthal injection of a drug or
conihination of drugs."

19. However, as set forth supra, the facts cstablished by the evidence, together
with the opinions expressed by the experts called to testify by cach party,
compel the conclusion or fact that a single massive dose of sodium
thiopental or another barbiturate or narcotic drug will cause certain death,
rcasonabl,y quickly, and with no risk of abrogating the substantive rigbt of
the condemned person to expect and be afforded the paialess death,
mandatcd by R.C.2949.22,.

7



SU\-10-260c 12:i3 FrOn:CLeRK tir i.UUrcI Lrcif'I

Case 2:08-cv-00442-GLF-MRA Document 19-2 Filed 06/17/2008 Page 8 of 9

Analvsis

The courl begins its analysis of R.C.2949.22 withthe presumption
of its cornpliance with the United States and Ohio Constitutions, and that
the entire statute is intcnded to be effective. R.C.1.47(A),(B).. However,
the court holds that the pluase, "or combination of drugs," ostensibly
permits the use of'substances whicli, defacto, create an unnecessary risk
of causing an agonizing or an excruciatingly painful death

2.. This language offends the purpose of the legislature in enacting
RC..4929.22, and thus, deprives the condemned person of the substantive
right to expect and to suffcr an execution without the risk of'suff'ering an
agonizing or' excruciatingly painful death.

3.. '1"hc court holds, thereforc, that the lcgislaturc's use of'the phrasc, "or
combination of drugs," has proximatcly rosultcd in the arbitrary
abrogation ofa atatutory and substantive right of'the condemncd person,
in a violation of'the Fifth and hourtecnth Amcndments to the United
Constitution and Section 16, Article 1 of the Ohio Constitution (duc
process clause)..

Remedy

R.C..1..50, however, allows the court to sever {rom a statute that language
which the court finds to be constittitionally offensive, if'the statute can be
given cfl:ect without the ofl'ending ianguage. Gei ger v.. Geiuer (J 927), 117
Ohio St. 451, 466.

2.. The court finds that R C.2949 22 can be given effect without the
constitutionally offense languagc, and further. that severance is
appropriate.. St•ate v. Fostcr (206), 109 Ohio St..3d. 1, 37-4t..

3. 7hus, the couzt holds that the words, "or a combination of drugs,"
may be severed fiom R..C 2949.22; that the severance will result in a one-
drug lethal injection protocol under R.C.2949.22;that a one-drug lethal
injection protocol will require the utie ol an anestheuc drug, onl,y; and, that
thc use of a one-drug protocol will cause death to the condemned person
"rapidly," i.e.. in an amount of time sufficient to cause death, without the
unnecessary risk of causing an agonizing or excruciatingly painful death,
or of causing the condcmncd person tho anxiety o(' anticipating a painful
death..

8
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Holdint=

Therefore, the holds that severance ofthc words, "or combination of
drugs," from R C 2949.22 is neccssary to carry out the intent of the
lcgislature and thus, to cure the constitutional infirmity

ORDER

Accordingly, it is ordered that the words, 'or combination of' drugs," bc severed

from R C 2949..22; that the Ohio Department of Rehabilitation and Correction eliminate

the use of'pancuronium bromidc and potassium chloride from the lethal injcction

Qrotocol; and, il'defcndants herein are convicted and sentenced to death b,y lethal

injection, that the protocol employ the use of a lethal injeation of'a single, anesthctic

drug.

ttis so ordered.

El norable Tudge James M Hurge-

9
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Office of the Ohio Public Defender
8 East Long Street
Columbus, Ohio 43215-2998 w^N'N.opd.ohio.gov

(614) 466-5394
TIMOTHY YOUNG
State Public DeFender

Fax(6t4)644-0708

May 22. 2008

+fatthew A Kenai
Assistant Ohio Attomey General

Capital Crimes Unit
Offrce of'the Attorney General
30 East Broad Street, 23rd Floor
Columbus, Ohio 43215

Re: iv[edical Records Request for Richard VV. Cooey, 419 4-016

Please expedite this request..

Dear Nlr. Kanai:

Under the iV[emorandum of Understanding between the Ohio Attorney General, the Ohio
Public Defender, and the Ohio Department of Rehabilitation and Correction, I request the re}ense

of inedical records fbr our capital client Richard 4V Cooey, [nmate Number 194-016. NIr Cooey
is currently incarterated at the Ohio State Penitentiary starting around October of 2003 Prior to

that, he was incarcerated in the i'vlanstield Correctional Institution, starting around February of
1995, and prior to that he was incarcerated at the Southem Ohio Correctional Facility starting

around December of 1986

We request all of Vtr Cooey's medical records from these institutions.

Enclosed please find three copies of our standard agreement signed by L%[r Cooey and his

counsel of'record with this Office, Kelly L Culshativ Please sign each document and return two
copies to me so we have onc fbr our 61es and one for 'Lv[r Cooey. T'he remaining copy is for your

tile.

Thank you in advance for }our assistance «ith this request Please contact ntc i(you have
any questions about this request (my direct phone line is 644-1630)

Sincerely..

ph helI^-^
CltiefCsounsel
Death Penaltv Di%ision

J E W-bj

Enclosures



DECLARATION OF iVIARK J.S. HEAT'H,,NI.D,

The undersigned, Mark, 1 S Heath, NI D, being of lawful age, states
the following:

I have served, and am serving, as an espert witness regarding the practice of lethal
injection as a method ot' execution by Ohio, in numerous other states, and by the U S
Fcderal Govemment

I am currently serving as an expert witness in the litiption surrounding lcthal injection
in thc case of State v. Rrtiercr, Case nos 04CR065940, 05CR063067. Lorain Co , Ohio

I - Introduction

I have reviewed the case of Ivfr Richard Cooey and several years ago submitted an
affidavit regarding the procedures used by the Ohio Department of Rehabilitation and
Correction (ODRC) and the Southern Ohio Correctional Facility (SOCF) to carry out
esccutions by lethal injection

I have been asked by Kim Rigby, counsel for Nlr. Richard Cooey, to review documents
and information specific to Mr. Coocy, and to comn ent on whether there are any features
or circumstanees of'his casc that warrant modification of any opinions I have provided to
courts in the past

In February 2008 1 submittcd a detailcd affidavit regarding ODRC's lethal injection
procedures for the case of State v Rivera In the present document I rely upon the same
intorniation that I relied upon for that affidavit. Additionally, I rely upon documentation
and information provided to me by Nlr Coocy's attorney, Kim Rigby, from the Office of
thc Ohio Aublic Defender. This documentation includes an incomplete medical record,
which I have been authori2ed to review and discuss in this affidavit. T'he documentation
also includes comments by personnel rcgardin; the ateributes of iVtr. Coocy's veins.

The additional information that has been provided to me raises tnvo additional arcas of
concern that are particular to the case of tiVlr Cooey

II -iYlr. Cooev is beinu treated Ntith Tbpamax, an anticonvulsant medication that
mav lotiver the safetv marvin of the alreadv' relativelv low dose of thioaental bein^
used bv the ODRC.

The first eoncern that is particular to kfr Cooey is that he is taking the anticonvulsant
medication Topama.r ( topiramate) L ike many drugs that are used to treat seizures.
Tbpamax interacts with the GAB.a neurotransmitter system in the brain. The GAB a
neurotransmitter is also incolved in the actions of many other
depressant/sedative/anesthetic dmgs, such as ethanol (alcoltol) and barbiturates. A
person who has been taking any of the substances over time is likely to d

EXHIBIT



resistance to the effects ofother substances that interact with the GABA neurotransmitter
system. For example, a person who has been consuming ethanol an a daily basis for
many months would likely be resistant to the effects of'a barbiturate, and vice versa Ivlr.
Cooey's ongoing exposure to Tbpamax may decrease his sensitivity to barbiturates.
including thiopental.. T'opamax also has analgcsic (pain reducing) properties, and thus
may place Mr. Cooey at increased risk for awareness during the attempted anesthetic
component of the lethal injection procedure As explained above, if the full dose of
thiopental were to be successfully delivered into his circulation then he would still be
deeply anesthctized, irrespective of his use of T'opamax.. Howcver, it is also likely that
his use of Topamax decreases the margin of safety and thercfore makes him more
vulnerable to the consequences of a partially failed thiopental administration. This, in
combination with his higher-than-averagc weight of'267 lbs, and the relativcly low dosc
of thiopental used by Ohio compared with other states, incrcases the risk that Mr. Coocy,
in particular, would not be adequately anesthetized if he is executed under the current
Ohio protocol..

III - there is a foreseeable risk that establishint? IV access in iNIr. Cooev ivill be ntore
problematic and challen2in2 than in the normal/average prisoner.

Several lines of'evidetce raise heightened concerns that peripheral IV access in Mr
Cooey, compared with an average person, would be problematic

A. Mr Coocy's vcins were assessed by a Rc-istered Nurse named Mona
Parks on 7/23/2003 This assessment occurred shortly before the scheduled, but
since postponed, execution of Mr Coocy, and appcars to have been donc
specifically for the purpose of determining the suitability of Mr. Cooey's veins for
IV access for execution In the assessment ivls Parks writes "Veins are sparce (sic)
- has good vein to (sic) right hand - Smaller on on (sic) left"

B Ms. Parks' note states that tv[r. Cooey stated "When you start the IV's
come 15 minutes early, I don't have any veins "

C Mr. Cooey's attorney has informed mc that Mr Cooey informed her that
°Manstield Correctional medical staff' encountered problems on two occasions
when attempting to find a vein when they werc drawing blood" It is important to
understand that tttc removal of blood from a vein is, in almost all cases.
significantly easier than properly inserting an IV catheter within a vein, I note on
Mr.. Cooey's medical records that blood tests were performed, which shows that it
was possible to withdraw blood. Hawever. this does not provide assurance that it
will be possibfe to insert IV catheters into Mr. Cooey's peripheral veins

D. Additionally, it appears that Mr Cooey suffers from morbid obesity. a
condition that increases the risk that IY' access, either peripheral or central. may be
problematic His height is 3'7" and his veight is 267 lbs. T'his corresponds to a
Body Mass Index (BMI) of 41..3. Obesity is defined as a BMI of 30-40 and a



morbid obesity is defined as a BMI of.greater than 40.. Obese and morbidly obese
people often have si.anificant deposits of adipose tissue (fat) overlying their veins,
making it difficult or impossible to successfally establish peripheral IV access. If
cvfr_ Cooey has gained wei^ht since the 2003 it is possibie that the single ",ood'
vein on his right hand identified by iVls. Parks may now be obscured.

Taken together, the above information strongly sug'ests that the establishment of reliable
and safe peripheral venous access in Mr Cooey may be very difficult or impossible The
need to achieve venous access via a cutdown or a central line is entirely foreseeable, and
to my knowledge the ODRC does not have any meanin;ful articulated plan that takes this
issuc into account By dint of'its failure to plan, the ODRC is planning to fail, and at this
time appears to intend to embark down the same path that led to the problematic
execution of Nlr. Clark. By contrast, other states and the U S. Federal Government are
arvare of potential for problematic IV access aad have taken steps to providc equipment
and personnel for the placement of central lines and/ot cutdown procedures.

IV - Conclusion

Because of issues specific to Mr Coocy, namely his use of'the medication Topamax and
the concerns surroundin.- intravenous acccss.. thc current ODRC procedures contain
deticiencies and problems that present further and hi.-her risk of'an inhumane execution.

I declarc under the laws of'the United States and under penalty of
perjury that the forcgoing is true and correct

DATED this 17"' day of June, 2008

iVlark J S. Fleath. 'Lvf D



Office of the Ohio Public Defender
8 East Long Street
Columbus, Ohio 43215-2998 www.opd.ohio.gov

(614) 466-5394
TIMOTHY YOUNG Fax (614) 644-0708
State Public Defender

June t9, 2008

ivlr Char'les Wille
Assistant Attomey General
30 East Broad Street - 23rd Floor
Columbus, Ohio 43215

Dear VIr. Wille,

I am contacting you as cotmsel fbr Governor Strickland, Director Collins, and Warden Kerns in
two lethal injection lawsuits

The State of Ohio filed a motion to set an execution date for Richard Cooey (inmate no #194-
0t6) in the Ohio Supreme Court. On ivlr. Cooey's behatf; we opposed that motion.. As you
aware, we have lethal-injection litigation pendina, in f'ederal court. However, if an execution date
is set for Ntr. Cooey, we want to bring two matters to your attention related to Nlr Cooey's

medical circumstances.

We have two concerns regarding the use of Ohio's lethal injection protocol to execute Ntr. Cooey
based on his medical circumstances.. The enclosed letter, prepared by Dr Mark Heath, identifies
otrr concerns in more detail. (Dr Heath reviewed ylr. Cooey's medical records prior to 2004
Mr Cooey's counsel requested his current medical records from the Ohio Department of
Rehabilitation and Correction. To date, those records have not been delivered to iVlr Cooey's
counsel)

First, iV(r. Cooey has poor veins. When he was last in the Death House at SOCF, records
indicate that the IV team was advised that iv[r. Cooey's veins were sparse Thus, venous access is
a concem. In addition, Mr Cooey is morbidly obese, which also could impede the IV team's
ability to obtain venous access. There is no provision in Ohio's lethal injection protocol
identifying what altemative means %^ be used to obtain venous access if'the IV team is unable
to obtain peripheral vein access Given that ivlr.. Cooey's veins are "sparse", counsel foriVlr.
Cooey request that you. or you clients, identify nhat alternative means of obtaining venous
access the IV team will use if'it is unable to obtain peripheral vein access.

Second, Mr Cooey is being treated with Topamax., a barbiturate, for cluster migraines Use of
Topamax can make Vfr. Cooev resistant to thiopental. Dr Heath has advised that -iven Mr.
Cooey's treatment with Topamae, a 2 er'am dose of'sodium thio to
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anesthetize him, especially considering Mr. Cooey's morbid obesity. Ohio's lethal injection
protocol does not address, or consider, the potential of'tolerance to the sodium thiopental.. Given
the absence of such fiom Ohio's protocol, counsel fbr ivlr. Cooey requests that you, or your
clients, identify what, if any, alterations you will make to Ohio's lethal injection protocol,
including the dosage of'drugs and ascertainment of'depth of'anesthesia, to ensure that LNIr. Cooey
will be adequately anesthetized during any execution.

Should additional examinations, assessments, or evaluations be undertaken by you, your clients,
or their agents, regarding the issues raised in this letter, Mr Cooey's counsel requests the
opportunity to have otu ox^n expert present to observe such examination, assessment, or
evaluation. I would note that there is precedent fbr allowing strch presence. Dr Heath advises
that he was permitted to observe the assessment of'Mr. Nelson in Alabama, when his comprised

veins were brought to the State's attention.

While Mr. Cooey does not currently have a pending execution date, the pending motion to set an
execution date requires prompt attention to these concems We trust a response will be
forthcoming in a timely fashion.. Thank you in advance fbr you attention to this matter

Sincerely,

Kelly L Culshaw Schneider
Supervisor, Death Penalty Division

Encl

cc: Tim Young, E.sq.
Gre^ Meyers, E.sq
Kim Ri^by, Esq
Joe Wilhelnl, E.sq
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614-466-5087 fax

Counsel for Joined Appellants
Ohio Attorney General
Ohio Department of Rehabilitation and
Corrections

MEMORANDUM IN SUPPORT

The Supreme Court of Ohio has set execution dates for Richard Cooey (October 14, 2008),

Delano Hale, (November 6, 2008), and Gregory Bryant-Bey (November 19, 2008). State v. Cooey,

2008-Ohio-3467 (Case Announcements); State v. Hale, 2008-Ohio-3514 (Case Announcements);

State v. Bryant-Bey, 2008-Ohio-3584 (Case Amiouncements). In each case, the Court ordered "that

appellant's sentence be carried into execution by the Warden of the Southern Ohio Correctional

Facility . . ., in accordance with the statutes so provided." One those statutes is RC § 2949.22(A).

However, the lower court in this case held that a portion of RC § 2949.22(A) was unconstitutional.

The State of Ohio respectfully asks this Honorable Court to expedite these appeals in order to ensure

the uniform application of RC § 2949.22(A) and full compliance with the Supreme Court's order.

The vagueness of the lower cour['s original order makes it impossible to deterniine the

purported scope of the order. The lower court 1) found the "or combination of drugs" portion of RC

§ 2949.22(A) unconstitutional and ordered it severed; 2) ordered DRC to remove pancuronium

bronude and potassium chloride from the drug protocol; and 3) ordered that DRC is to use a single

anesthetic protocol if Defendants are sentenced to death. After the State filed its Notice of Appeal,

the trial court amended its order to indicate that the order would not go into effect unless Defendants

were sentenced to death. Following that, the Supreme Court of Ohio set an October 14, 2008

execution date for inmate Richard Cooey, and required the execution to be accordance with statute.

Because RC § 2949.22(A) is one of the statutes that regulates the execution procedure, and because

2



the lower court's order questions the validity of RC § 2949.22(A), the State of Ohio respectfully asks

this Honorable Court to expedite resolution of the pending appeal.

The State of Ohio has been put into a tenuous position of being unable to determine whether

proceeding with the October 14, 2008 execution of Richard Cooey would violate a judicial order

from the Lorain County Common Pleas Court. The lower court order allows for no distinction

between individuals, as it stands for the proposition that "The mandatory duty to insure a painless

execution is not satisfied by the use of a lethal injection protocol which is painless, assuming no

human or mechanical failures in conducting the execution." Order, p. 7, ¶17. The lower court's

original order plainly states that RC § 2949.22(A) is unconstitutional because of the three drug

protocol implemented by DRC. Order, p. 8, Analysis, ¶11-3. The same three drug protocol will be

used in the execution scheduled for October 14, 2008. It would appear that the lower court's ruling

that RC § 2949.22(A) is unconstitutional would therefore apply to the executions of Cooey, Hale,

and Bryant-Bey.

The lower court's July 8 joumal entry further confuses the issue. The lower court determined

that the protocol adopted by DRC violated and made unconstitutional RC § 2949.22(A). After the

State appealed, the court then indicated that its order would only become "effective" if a sentence of

death is imposed on Defendants. However, the lower court declared a portion of Ohio's statutory

scheme unconstitutional and struck language from the statute. It is unclear how that could only

become "effective" at a later date. There is no evidence in the record or in the lower court's opinion

that the three drug protocol is only unconstitutional as applied to Defendants, and thus the lower

court appears to have made the declaration of facial unconstitutionality contingent upon conviction

of a particular defendant. If, as the lower court asserted, the protocol itself creates the constitutional

3



violation then the court cannot merely ignore the alleged unconstitutionality by predicating the

court's finding on becoming "effective" at some later date.

Thus, the State of Ohio has been put in a position where it has been required to execute

Richard Cooey in accordance with a statute that a trial court has found a statute to be facially

unconstitutional. However, the trial court has then deemed that although the statute is

unconstitutional and severed, that the court's order is not "effective" until some future event that may

not come to pass. While the State recognizes that expediting this appeal will be burdensome, the

issues involved are of significant state-wide interest and are necessary to the proper implementation

of the Supreme Court's order. For these reasons, the State respectfully requests that the merits

resolution of this appeal be expedited.

CONCLUSION

For the foregoing reasons, this Honorable Court should permit the above matters to be

expedited for purposes of appellate litigation.

Respectfully Submitted,

NANCY H. ROGERS, #0002375
Attorney General of Ohio

WtLLIAM P.1v1ARSHALL, #003 8077
Solicitor General

MATTHEW A. KANAI, #0072768
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, OH 43215
614-466-8980
614-466-5087 fax
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Gamso, Esq., 4506 Chqoy;^^venue, Cleveland, Ohio 44103, Counsel for Appellee, by regular
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Assistant Attorney General
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DECLARATION OF ivIARK J.S. HEATH, NI.D.

The undersigned, Mark, J.S. Heatli, M.D., being of lawfiil a,e, states
the following:

1. Introduction and Oualifications

l. I am an Assistant Professor of Clinical Anesthesiology at Columbia University in New
York City. I received my Medical Doctorate degree from the University of North Carolina at
Chapel Hill in 1986 and completed residency and fellowship training in Anesthesiology in 1992
at $Columbia University Ivfedical Center.. I ani Board Certified in Anesthesiology, and am
licensed to practice medicine in New York State. My work consists of approximately cqual parts
of performing clinical anesthesiology (specializing in cardiothoracic anesthesiology), teaching
residents, fellows, and medical students, and managing a neuroscience laboratory. As a result of
my training and research I am familiar with and proficient in the use and pharmacology of the
chemicals used to perform lethal injection. I am qualified to do animal research at Columbia
University and am familiar with the American Veterinary Medical Association's guidelines for
animal research and animal euthanasia.

2. Over the past several years as a result of concerns about the mechanics of lethal injection
as practiced in the United States, I have performed many hundreds of hours of research into the
techniques that are used during this procedure. I have testified as an expert medical witness
regarding lethal injection in courts in California, Missouri, Maryland, Tennessee, Georgia,
Kentucky, Vuginia, Oklahoma, Florida, and Indiana in the following cases: Morales v. Tilton,

Nos. 06-219-JF-RS, C-06-926-JF-RS (N.D. Cal.); Taylor v. Crawford, No. 05-4173-CV-C-FJG
(W,D. Mo.); Patton v. Jones, No. 06-CV-00591-F (W.D. Okla.); Evans v. Saar, 06-CV-00149-

BEL (D. Md.); Baker v. Saar, No. WDQ-05-3207 (D. Md.); Reid v. Johnson, No. 3:03CV 1039

(E.D. Va.); Abdur'Rahman v. Bredesden, No. 02-2336-III (Davidson County Chancery Ct.,. Ky.);
Commonrvealth v. Lamb, CR05032887-00 (Rockingham County Cir. Ct., Ky.), State v. Nathaniel
Code, No. 138860 (V Judicial District Court of La. for Caddo Parish); and Timberlake

(Intervenor Woods) v. Donahare, No. 06-cv-01859-KLY-WTL (S.D. Ind.) I have also filed
affidavits or declarations that have been reviewed by courts in the above states and also in
Pennsylvania, New York, Alabama, North Carolina, South Carolina, Ohio, Texas, Missouri,
Connecticut, Arkansas, Delaware, Nevada, Mississippi, and Montana, and by the United States
Supreme Court.

3. I have reviewed the execution protocols and autopsy data (when available) from each of
the above referenced states and the federal government. Additionally, I have reviewed execution
protocols and/or autopsy data fiom Connecticut, Idaho, Oregon, and Arizona.

4. As a result of the discovery process in other litigation, I have participated in inspections
of the execution facilities in Maryland, Missouri, California, Delaware, North Carolina, Texas,
Alabama, Connecticut, and the Federal Execution Facility in Terre Haute, Indiana. Durinu court
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proceedings, I have heard testimony from prison wardcns who are responsible fbr' conducting
executions by lethal injection

5. 1 have testified before the Nebraska Senate Judiciary Committee regarding proposed
legislation to adopt lethal injection. I have testified before the Pennsylvania Senate Judiciary
Committee regarding proposed legislation to prohibit the use of pancuronium bromide or other
neuroniuscular blockers in Pennsylvania's lethal injection protocol, and have testified before the
Maryland House and Senate Judiciary Committees regarding legislation on the administrative
procedures that govern the creation of lethal injection protocols. I have also testified before the
South Dakota House Committee on State Affairs regarding proposed legislation to amend the
lethal injection statute. Most recently, I testified before the Florida Governor's Commission on
Administration of Lethal Injection as part of the Commission's review of the method in which
lethal injection protocols are administered by the Florida Department of Corrections.

6. My research regarding lethal injection has involved extensive conversations with
recognized experts in the fields of anesthesiology, toxicology and forensic pathology, and
correspondence with Drs. Jay Chapman and Stanley Deutsch, the physicians responsible for
introducing lethal injection as a method of execution in Oklahoma.

7. My qualifications are furtlier detailed in my curriculum vitae; a copy of which is attached
hereto as Exhibit 1 and incorporated herein.

8. I hold all opinions expressed in this declatation to a reasonable degree of medical
certainty unless othetwise specifically noted.

9. In preparing this declaration, I have refened to and relied on:

a. My training and experience as a practicing physician and anesthesiologist;

b. My research into lethal injection, including media and witness accounts of
executions, media accounts of legislative and governmental activities related to
lethal injection, materials reviewed in litigation, scholarly articles about lethal
injection, and the research and work that is involved in serving as an expert
witness in the cases described above.

c. Documentation provided to me by attorney Jeffrey Gamso regarding the
procedures and practices used by the Ohio Department of Rehabilitation and
Cotrection (ODRC) and the Southern Ohio Correctional Facility (SOCF) to
carry out executions by lethal injection. The material includes a set of documents
bearing Bates stamps 0001 through 0632, a document that is contains "Survey
Responses", and photographs and schematic diagrams of the execution facility.
These documents contain many successive iterations of the lethal injection
procedures and policies.

d. The American Veterinary Medical Association (AVMA) "AVMA
Guidclines on Euthanasia" of June 2007; in particular its discussion of the



precautions that apply when using potassium as an intravenous euthanasia agent
in animals. Also, I have relied upon my own rescarch of Ohio's regulations
regarding the use lethal injection in veterinarv euthanasia, including Ohio Revised
Code 4729-532.

H. Introductorv comments on Ohio's lethal iniection protocol and its deficiencies

10. It is useful to think of the procedure of lcthal injection as comprising the following four
stages: (1) The first stage is achieving intravenous access. (2) The second stage is the
administration of general anesthesia (sodium thiopental). (3) The third stage is the
administration of a neuromuscular blocking agent that has a paralyzing effect to ensure the
execution appears serene and peaceful (pancuronium bromide). (4) The fourth stage is the
execution through the administration ofpotassium chloride, which kills the prisoner by stopping
his heart. The application of this formalism to the process of lethal injection is discussed in a
commentary in the Mayo Clinic Proceedings entitled "Revisiting Physician Involvement in
Capital Punishment: Medical and Nonmedical aspects of Lethal Injection" (attached).

11. Further, it is useful to highlight the two principal problems that can result in an inhumane
execution: A) the obtaining of IV access, which when done improperly has resulted in painful
mutilation in previous executions, and which requires demonstrated proficiency and skill, and B)
failure to produce and maintain adequate general anestl esia so that the agonizing effects of
pancuronium and potassium are not experienced by the prisoner. It is important to recognize that
the discretionary use by the ODRC of pancuronium and potassium makes the anesthetic
component of the procedure a matter of extreme importance.

12 The current ODRC protocol contains unacceptable deficiencies in both of these areas.
The problematic features of the Ohio lethal injection protocol render it deficient with respect to
minimum standards of safe care, deficient with respect to acceptable standards of veterinaty care,
deficient with respect to acceptable standards of medical care, and deficient with respectto the
lethal injection practices of other states, as recognized by Courts, Conunittees, and Departments
of Corrections.

13. It is important to understand that lethal injection is performed on animal such as'dogs and
cats with great frequency, with reliability, and in ways that are humane. Thus, the problem with
Ohio's lethal injection protocol is not that lethal injection is in itself necessarily inhumane, but
rather that the manner in which Ohio currently plans to undertake lethal injection is gratuitously
&aught with unnecessary and avoidable risk, principally because it deviates from acceptable and
legal standards of veterinary euthanasia.

14. As in other states, Ohio's method of execution by lethal injection involves the sequential
administration of three separate dtugs. The ODRC protocol speci6es the drugs used for
execution by lethal injection to be the following:

a. The intended dose of sodium thiopental is 2.0 grams, administered in
a concentration of 25 milligrams (n g) per milliliter (ml).
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b. The intended dose ofpancuronium is 100 milligrams (mg).

c. The intended dose of potassium chloride 100 milliequivalents (mEq)

d. Infusions of saline are also part ofthe process.

e. The drugs, and intervening infusions of saline solution, are intended
to be delivered serially, one after another.

f Of note, there is no description of the actual mechanics of the
administration of the drugs, including the rate at which they should be
injected. This is a departure from the written protocols of many other states,
which describe in detail the intended mechanical steps to be taken during the
sequence of injections. It is not clear to me whether the protocol that was
provided to me is an incomplete version of the actual protocol or a complete
version of a protocol that fails to describe this critical part of the overall
process.

15. There is no plan articulated for the contingency in which the IV team is unable to achieve
IV access in the veins of the arms or other peripheral sites. This is a problem that has bedeviled
executioiis in tnany states, including Ohio, and has required prisons to perfomi invasive
procedures such as cut-downs and central line placement. No information is piovided about who
would perform such a procedure were it to be necessary.'

16. The ODRC does not monitor the condemned inmate to ensure that he or she has been
adequately anesthetized for the administration of potassium chloride, an excruciatingly painful
event. The observational roles provided by the personnel wlto are at the bedside are entirely
inadequate to meaningfully and reasonably ensure that a surgical plane of anesthesia, which is
required for the administration of potassium (see below), is established andmaintained. .

17. Based upon my review of the foregoing material and my knowledge of and experience in
the field of anesthesiology, I have formed several conclusions with respect ODRC's protocol for
carrying out lethal injections. These conclusions arise both from the details disclosed in the
materials I have reviewed and available at this time and from niedically relevant, logical
inferences drawn from the details in those materials. My principal conclusions are as follows:

a. The ODRC's failure to have appropriately qualified and trained personnel monitor
the condemned inmate after the administration of thiopental to ensure that there
has been no IV access issue and to assute that the inmate has reached an



appropriate plane of anesthesia prior to the administration of drugs which would
cause suffering is contrary to all standards of practice for the adniinistration of
anesthetic drugs and creates a severe and unnecessary risk that the condemned
will not be adequately anesthetized before experiencing asphyxiation and/or the
pain of potassium chloride injection. This failure represents a critical and
unacceptable departure from the standards of medical care and veterinary care,
and falls below the lethal injection protocols ofother states.

b. Pancuronium bromide (or any other similar neuromuscular blocking agent) serves
no legitimate medical purpose during execution, and it will, with certainty, cause
great suffering if administered to an inadequately anesthetized person. The
inclusion of such an agent adds a severe and unnecessary risk of masking body
movements that could signal condemned inmate distress during execution.

c. Potassium is not statutorily required as part of a Ohio lethal injection, it serves no
legitimate medical purpose during execution, and it will, with certainty, cause
great suffering if administered to an inadequately anesthetized person.

III. Stages of Ohio's Lethal Iniection Protocol

18. As described above, it useful to divide the procedure of lethal injection into four stages.
The first stage is achieving intravenous access.. The second stage is the administration of general
anesthesia. The third stage is the administration of neuromuscular blocking agent that has a
paralyzing effect to ensure the execution appears serene and peaceful. The fourth stage is the
execution through the administration of potassium chloride, which kills the prisoner by stopping
his heart. For purposes of this discussion about the risks of the execution process, it is helpftrl to
consider the execution process in reverse order.

A. Potassium Chloride Causes Extreme Pain

19.. I have reviewed execution logs and electrocardiogram ("EKG") strips fiom executions
around the country. These data show clearly that in the great majority of cases the administration
of potassium chloride disrupts the electrical signals in the heart, paralyzes the cardiac muscle,
and causes death by cardiac arrest. In other words, condemned inmates are alive until killed by
the administration of potassium chloride.

20.. There is no medical dispute that intravenous injection of concentrated potassium chloride
solution, such as that administered by the ODRC, causes excruciating pain. The vessel walls of
veins are richly supplied with sensory nerve fibers that are highly sensitive to potassium ions.
There exist other chemicals which can be used to stop the heart and which do not cause pain
upon administration.

21. The ODRC has elected potassium chloride to cause cardiac arrest. Thus, the ODRC has
exercised its discretion and chosen a means of causing death that causes extreme pain upon
administration, instead of selecting available, equally effective yet essentially painless
medications, for stopping the heart. In so doing, the ODRC has assunied the responsibility of
ensuring, through all reasonable and feasible steps, that the prisoner is sufficiently anesthetized
and cannot experience the pain of potassium chloride injection.



22 A living person who is to be intentionally subjected to the excruciating pain of potassiuni
injection must be provided with adequate anesthesia- This imperative is of the same otder as the
imperative to provide adequate anesthesia for any person or any prisoner undergoing painful
surgery. Given that the injection of potassium is a scheduled and premeditated event that is
known without any doubt to be extraordinarily painfirl, it would be unconscionable and barbaric
for potassium injection to take place without the provision of sufficient general anesthesia to
ensure that the prisoner is rendered and maintained unconscious throughout the procedure, and it
would be unconscionable to allow personnel who are not properly trained in the field of
anesthesiology to attempt to provide or supervise this anesthetic care.

23. Indeed, the need for proper medical anesthetic care before death by potassium chloride is
so well understood that standards for animal euthanasia require that euthanasia by potassium
chloride be performed only by one qualified to assess anesthetic depth:

It is of utmost importance that personnel performing this technique
[euthanasia by potassium chloride injection] are trained and
knowledgeable in anesthetic teclmiques, and are competent in assessing

anestl:etic deptli appropriate for administration of potassium chloride

intravenously. fldministration of potassirun chloride intravenously
requires aninials to be in a srrrgical plane of anesthesia characterized by
loss of consciousness, loss of reflex nirrscle response, and loss of

response to noxious stimrdi.

2007 AVMA Garidelines on Euthanasia, page 12(ernphasis added)(see attached). As result of the
ODRC's failure to assess anesthetic depth and its failure to provide personnel who are competent
in assessing anesthetic depth, the ODRC protocol for executing humans is unacceptable for the
euthanasia of animals.

B. Administration of Neuromuscular Blocking Agents Is Medically Unnecessary

and Causes an Extreme Risk of Suffering

24. The ODRC hopes to administer 100 milligrams of pancuronium bromide. Pancuronium
bromide is one of a class of drugs called neuromuscular blocking agents. Such agents paralyze
all voluntary muscles, but do not affect sensation, consciousness, cognition, or the ability to feel
pain and suffocation. The effect of the pancuronium bromide is to render the muscles (including
the diaphragm which moves to permit respiration) unable to contract. It does not affect the brain
or sensory nerves.

25. Clinically, the drug is used to ensure a patient is securely paralyzed so that surgical
procedures can be performed without muscle contraction. Anesthetic drugs are administered
before neuromuscular blocking agents so that the patient does not consciously experience the
process of becoming paralyzed and losing the ability to breathe. Thus, in any clinical setting
where a neuromuscular blocker is to be used, a patient is anesthetized and monitored to ensure
anesthetic depth throughout the duration of neuromuscular blocker use. To assess anesthesia, a
trained medical professional, either a physician anesthesiologist or a nurse anesthetist, provides
close and vigilant monitoring of the patient, their vital signs, using various diagnostic indicators
of anesthetic depth. The appropriate procedures for monitoring a patient undergoing anesthesia



and who is about to be administered a drug w•hich masks the ability to convey distress are
detailed in the American Society of Anesthesiology's recently published Practice Advisorv for

Intraoperative Awareness and Brain Fmrction Monitoring, 104 Anesthesiolooy 847, 850-51
(Apr. 2006) (describing preoperative and intraoperative measures for gauging anesthetic deptli,

including close monitoring of sites of IV access). See also ASA Stancicrr-ds Jbr Basic Anesthetic

Monitoring (Oct. 25, 2005).. ODRC's procedure, to the extent disclosed, indicates that, contrary
to all medical practice, no one, let alone a property trained individual, assesses anesthesia prior to
the administration ofpancuronium bromide.

26. It is important to understand that pancuronium bromide does not cause unconsciousness
in the way that an anesthetic drug does; rather, if administered alone, a lethal dose of
pancuronium bromide would cause a condemned inmate to lose consciousness only after he or
she had endured the excruciating experience of suffocation. It wotrld totally immobilize the
inmate by paralyzing all voluntary muscles and the diaplrragm, causing the inmate to suffocate to
death while experiencing an intense, conscious desire to inhale. Ultimately, consciousness would
be lost, but it would not be lost as an immediate and direct result of the pancuronium bromide.
Rather, the loss of consciousness would be due to suffocation, which would be preceded by the
torment and agony caused by suffocation. This period of torturous suffocation would be expected
to last at least several minutes and would only be retieved by the onset of suffocation-induced
unconsciousness.. The experience, in onset and duration and character, would be very similar to
that of being suffocated by having one's nose and mouth blocked off However, there would be
the additional element of being unable to move or writhe or communicate the agony.

27. Based on the information presently available, this type of problem has occuned in other
states. But before commenting on specific executions, I think it is important to explain how
assessing the degree of consciousness that may have been felt in an execution differs from
assessing consciousness in a clinical context. In the clinical context, anesthesiologists closely
monitor patients for signs of awareness, and conduct post-operative interviews to assess to what
extent a patient may have consciously experienced any part of his or her surgical procedure. The
American Society of Anesthesiologists has recently commented that "[i]ntraoperative awareness
cannot be measured during the intraoperative phase of general anesthesia, because the recall
component of awareness can only be determined postoperatively by obtaining information
directly from the patient." See Practice Advisory.for Intraoperative Axareness and Brain
Fatnction Monitoring, 104 Anesthesiology 847, 850 (Apr. 2006).

28. Neither monitoring nor post-process interviews take place with an execution; we can
therefore never know with absolute certainty the degree of consciousness felt in an execution.
But, to the extent we can know, after the fact, we look for signs of intravenous access problems,
physical reaction to the process, and postmortem blood concentrations of anesthetic drugs. Based
on the information presently available, this information suggests terrible problems have occutred
during some executions. For example, in the State of Oklahoma's execution of Loyd LaFevers
in 2001, witnesses observed an infiltration (a problem with intravenous access) in the
intravenous (IV) line delivering the anesthetic thiopental- This problem was confirmed by the
Medical Examiner's office notes attached to Mr. LaFevers's autopsy file. Witnesses to Mr.
LaFevers's execution observed movements that they described as convulsions or seizures lasting
for many minutes. A similar problem appear's to have occurred in the 2006 execution of Mr.



Angel Diaz in Florida which lasted 34 niinutes. An autopsy of Mr Diaz showed that the veins in
each arm had through and through punctures showing that the IV lines were improperly seated in
his veins and that he had chemical burns on both arms from what was most likely an infiltration
of the drugs into his muscle tissue. During execution, observers report Mr. Diaz moved and tried
to mouth words. Given the sequence of drugs he was administered, the only drue that could
have caused chemical burns would be thiopental. It is virtually certain that there was a deep
failuie to achieve the goal of a smooth execution, that something went disastrously wrong with
the administration of the drugs, that the executioners were slow to confront and address the
problems with the IV drug delivery and catheters, and that Mr. Diaz did not experience the sort
of rapid humane death that is the intcnded result of the lethal injection procedure. These kinds of
inadequate anesthesia experiences have resulted from the completely avoidable problem of
poorly designed protocols for the delivery of anesthetic dnrgs, and the gratuitous inclusion of
neyiromuscular blocking agents like pancuronium bromide, which I will discuss in full below.

29. When thiopental is not properly administered in a dose suffrcient to cause loss of
consciousness for the duration of the exectrtion procedure, it is my opinion held to a reasonable
degree of medical certainty, that the use of paralytic drugs such as pancuronium or pancuronium
bromide will cause conscious paralysis, suffocation, and the excruciating pain of the intravenous
injection of concentrated potassium chloride, such as Mr. LaFevers and Mr. Diaz likely
experienced.

30. There is no legitimate reason for including pancuronium bromide in the execution
process and assuming the foregoing risks. Because potassium chloride causes death in executions
by lethal injection, there is no rational place in the protocol for pancuronium bromide; the drug
simply serves no funetion in the execution process. Its inclusion, therefore, only adds risk, with
no medical benefit.

31. Because of the concerns enumerated above, medical practitioners eschew the use of
neuromuscular blocking agents in circumstances similar to that of executions, end of'life care:

NMBAs [neuromuscular blocking agents] possess no sedative or analgesic
activity and can provide no comfort to the patient when they are
administered at the time of withdrawal of life support. Clinicians cannot
plausibly maintain that their intention in administering these agents in
these cu•cumstances is to benefit the patient.. Indeed, unless the patient is
also treated with adequate sedation and analgesia, the NMBAs may mask

tlre signs of Fcate air hrrnger associated with ventilator withdrawal,
leaving the patient to endnre the agony of saffocation in silence and

isolation. Although it is true that families may be distressed while
observing a dying family member, the best way to relieve their suffering
is by reassuring them of the patient's comfort through the use of
adequate sedation and analgesia.

**u

As a general rule, therefore, pharmac•ologic parttlysis s'lroald be avoided
at the end of life.



Robert D. Truog et al., Recommendations for end-of-lif'e c•m-e in the n7tensive care rurir The

Ethics Committee of the Societv of Criticnl Cm•e Vecficirre, 29(l2) CRIT CARE MED 2332, 2345

(2001) (en phasis added).

32. Indeed, even the creator of the original "triple dnig" lethal injection protocol, Dr. Jay

Chapman, now questions whether his initial contribution warrants reconsideration in light of the
problems that have been brought to light nationwide. In a CNN article placed online on April
30, 2007 Dr. Chapman is quoted as saying "It may be time to change it," Chapman said in a
recent interview. "There are niany problems that can arise ... given the concerns people are
raising with the protocol it should be re-examined." Regarding the pancuronium, the article
states "When asked why he included the asphyxiation drug in his formula, Chapman answered,
"It's a good question. If I were doing it now, I would probably eliminate it."
httn•//www cnn.com/2007/HEALTH/04/30/lethal.iniection/index.html

33. Additionally, the ODRC lethal injection protocol provides no information about the
timing of the injections. A problem encountered in other states is that unless the timing is
carefully planned, movements that might be caused by potassium will occur before pancuronium
has had time to cause paralysis. Given that the ODRC has not taken steps to establish a regime
for properly timing the injections, the risks ofpancuronium are assumed without any clear reason
to believe it will achieve its stated purpose of preventing movement (which, as described above,

is not in the first place a legitimate purpose).

C. Problems with the Use and Administration of General Anesthesia.

1. The ODRC's Administration of General Anesthesia Fails to Adhere to a
Minimum Standard of Care

34. Because of the potential for an excruciating death created by the use of potassium
chloride and the risk of conscious asphyxiation created by the use of the pancuronium bromide, it
is necessary to induce and maintain a deep plane of anesthesia. The circumstances and
environment under which anesthesia is to be induced and maintained in an Ohio execution
create, needlessly, a significant risk that inmates will suffer. It is my opinion, stated to a
reasonable degree of medical certainty, that the lethal injection procedures selected by the ODRC
subject condemned inmates to an increased and unnecessary risk of expeiiencing excruciating
pain in the course of execution.

35. Presumably, because of the ODRC's awareness of the potential for excruciating pain
evoked by potassium, the protocol plans for the provision of general anesthesia by the inclusion
of thiopental. When successfully delivered into the circulation in sufficient quantities, thiopental
causes sufficient depression of the nervous system to permit excruciatingly painful procedures to
be performed without causing discomfott or distress. Failure to successfully deliver into the
circulation a sufficient dose of thiopental would result in a failure to achieve adequate anesthetic
depth and thus failure to block the excruciating pain.

36- The ODRC's procedures do not comply with the medical standard of care for inducing
and maintaining anesthesia prior to and during a painful procedure. Likewise, the ODRC's



procedures arc not compliant with the (luidelines set forth by the American Veterinary Medical

Association for the euthanasia of animals

2. The Dantrers of Usin2 Thiooental as an Anesthetic

37. Tliiopental is an ultrashort-acting barbiturate that is intended to be delivered
intravenously to induce anesthesia. In typical clinical doses, the drug has both a quick onset and
short duration, although its duration of action as an anesthetic is dose dependant.

38. When anesthesiologists use thiopental, we do so for the purposes of temporarily
anesthetizing patients for sufficient time to intubate the trachea and institute mechanical support
of ventilation and respiration. Once this has been achieved, additional drugs are administered to
niaintain a"surgical depth" or "surgical plane" of anesthesia (i.e., a level of anesthesia deep
enough to ensurc that a surgical patient feels no pain and is unconscious). The medical utility of
thiopental derives from its ultrashort-acting properties: if unanticipated obstacles hinder or
prevent successful intubation, patients will likely quickly regain consciousness and resume

ventilation and respiration on their own.

39. The benefits of thiopental in the operating room engender serious risks in the execution
chamber. The duration of unconsciousness provided by thiopental is dose-dependent.. If the
intended amount of thiopental fails to reaches the condenmed inmate's brain (as can occur as a
result of an infiltration, leakage, mixing error, or other causes), and the condemned inmate
receives a near surgical dose of thiopental, the duration of narcosis will be brief and the inmate
could reawaken during the execution process. Then, a condemned inmate in Ohio would suffer
the same fate that apparently befell Mr. Angel Diaz in Florida who was intended to receive a 5
gram dose of thiopental, but who did not, and then apparently experienced a conscious or semi-

conscious response to the execution process.

40. Of note, the Ohio veterinary regulations regarding euthanasia require the use of
pentobarbital. (Pentobarbital should not be confused with Pentothal/thiopental; they are
different drugs with different durations ofaction). This vastly reduces the risk of the anesthetic

wearing off prematurely.

41. Many foreseeable situations exist in which human or technical errors could result in the
failure to successfully administer the intended dose. The ODRC's procedure both fosfers these
potential problems and fails to provide adequate mechanism for recognizing these problems, and
it does these things needlessly and without legitimate reason.

3. Drue Administration Problems

42. Examples ofproblems that could occur (and which have occuned in executions) that
could prevent the proper administration of thiopental include, but are not limited to, the

following:

a. Errors in Drug Preparation. Thiopental is delivered in powdered form and must
be mixed into an aqueous solution prior to administration. This preparation
requires the correct application of pharmaceutical knowledge and familiarity with
terminology and abbreviations. Calculations are also required, particularly if the



protocol requires the use of a concentration of drug that differs fiom that which is
normally used. Recently drug preparation problems were revealed in the State of
Missouri, which was using a board-certified physician to prepare drugs. See
Excerpts of Transcript of June 12, 2006 Bench Trial, at 30-39, Tnylor v.
Crawvf'ord, No. 05-4173-CV-C-FJG (W.D. Mo.).

b. Error in Labeling af Syringes. It is of paramount importance that the drugs in an
execution be given in the correct order. If the drugs are mislabeled, it greatly
increases the chances the drugs will not administered in the correct order. \

c. Error in Selecting the Correct Syringe. As presently configured, the ODRC
protocol uses the serial injection of fluid from 5 syringes. With that number of
syringes it would be easy to make a mistake in selecting the correct syringe.
Medication errors are widespread within the clinical arena, and it is tecognized by
all health care professionals that the most important step in preventing medication
errors is the acceptance of the fact that they can and do occur. In the context of
lethal injection it is equally important to rccognize the possibility of medication
errors, particularly given the gratuitous use of pancuronium and potassium. The
proposed ODRC procedures do not recognize the possibility of error. The proper
way to detect error during the induction of general anesthesia is to assess
anesthetic depth and thereby ensure that the drugs have exerted their intended and
predicted effects.

d. Error in Correctly Injecting the Drug into the Intravenotts Line. If the
syringe holding the drug is tumed in the wrong direction, a retrograde injection of
the drug into the IV fluid bag rather than into the inmate will result. Even
experienced anesthesiologists sometimes make this error, and the probability of
this error occurring is greatly increased in the hands of inexperienced personnel.

e. The IV Tubing May Leak. An "IV setup" consists of multiple components that
are assembled by hand prior to use. If the drugs are not at the bedside, which they
are not in Ohio, but are instead in a different room then it will be impossible to
maintain visual surveillance of the full extent of IV tubing so that such leaks may
be detected. The configuration of the death chamber and th.e relative positions of
the executioners and the inmate in Ohio will hinder or preclude such surveillance,
thereby risking a failure to detect a leak. Leaking IV lines have been noted in
executions in other states. The induction of general anesthesia in the medical
context, and I helieve in the veterinary context, is always a "bedside procedure";
it is never conducted by the administration of drugs in tubing in one room that
then is intended to travel into the body of a person in another room.

f. Incorrect Insertion of the Catheter. If the catheter is not properly placed in a
vein, the thiopental will enter the tissue surrounding the vein but will not be
delivered to the central nervous system and will not render the inmate
unconscious. This condition, known as infiltration, occurs with regularity in the
clinical setting. Recognition of infiltration rcquires continued surveillance of the
IV site during the injection, and that sucveillance should be performed so as to



g-

permit cotrelation between visual observation and tactile feedback froni the
plunger of the syringe. One cannot reliably monitor for the presence of infiltration
through a window from another room. There have been occasions where
departments of correction have failed to recognize infiltrations during execution.
In Oklahoma an infiltration in the catheter delivering the anesthetic thiopental was
reported (followed by condemned inmate convulsions). Another such occurrence
has been reported during the Florida execution of Angel Diaz. These occurrences
appear to have directly contributed to the condemned inmates' conscious
experience of the execution process.

Migration of the Catheter. Even if properly inserted, the catheter tip may move
or migrate, so that at the time of injection it is not within the vein. This would
result in infiltration, and therefore a failure to deliver the drug to the inmate's
circulation and failure to render the inmate unconscious.

h. Perforation or Rupture or Leakage of the Vein. During the insertion of the
catheter, the wall of the vein can be perforated or weakened, so that during the
injection some or all of the drug leaves the vein and enters the surrounding tissue.
The likelihood of rupture occurring is increased if too much pressure is applied to
the plunger of the syringe during injection, because a high pressure injection
results in a high velocity jet of dmg in the vein that can penetrate or tear the
vessel wall. Recently, during the Clark execution, the personnel failed to
recognize that the condemned's veins had "collapsed" until the inmate himself
notifred them that the procedure had gone awry.

i. Excessive Pressure on the Syringe Plunger. Even without damage or
perforation of the vein during insertion of the catheter, excessive pressure on the
syringe plunger during injection can result in tearing, rupture, and leakage of the
vein due to the high velocity jet that exits the tip of the catheter. Should this
occur, the drug would not enter the circulation and would therefore fail to render
the inmate unconscious. The ODRC protocol provides no meaningful instructions
about the rate or speed of injections, meaning that there are no instructions to
prevent the lay executioners &om pushing the syringe plungers in a manner that
injures the vein and causes failed delivery of some or all of the thiopental, dose.

j. Securing the Catheter. After insertion, catheters must be properly secured by the
use of tape, adhesive material, or suture. Movement by the inmate, even if
restrained by straps, or traction on the IV tubing may result in the dislodging of
the catheter,

k. Failure to Properly Loosen or Remove the Tourniquet or position restraining
straps. A tourniquet is used to assist in insertion of an IV catheter. Failure to
remove such tourniquets from the arm or leg after placement of the IV catheter
will delay or inhibit the delivery of the drugs by the circulation to the central
nervous system. This may cause a failure of the thiopental to render and maintain
the inmate in a state of unconsciousness..Restraining straps may act as touiniquets
and thereby impede or inhibit the delivery of drugs by the circulation to the



central nervous system. This n ay cause a failure of the thiopental to rcndcr and
maintain the inmate in a state of unconsciousness. Even if the IV is checked for
"free flow" of the intravenous fluid prior to commencing injection, a small
movement within the restraints on the part of the inmate could compress the vein
and result in impaired delivery of the drug. It has been noted in at least one
execution by lethal injection that the straps hindet2d the flow of drugs. See
Editorial, 6Yitnesses to a Botched Execution, ST. Louis POST-DISE'ATCH, at 6B
(May 8, 1995).

43. These types of drug administration problems are not uncommon in the practice of
medicine. A number of medical publications detail exactly these types of administration issues.
For example, the National Academy of Sciences Institute on Medicine has published the report
of the Committee on Identifying and Preventing Medication Errors, which details the rates of
drug preparation and administration errors in hospital setting and concludes "[e]rrors in the
administration of IV medications appear to be particularly prevalent." PREVENTiNG MEDICATION
ERRGRS: QUALrrY CHASM SERIES 325-60 (Philip Aspden, Julie Wolcott, J. Lyle Bootman, Linda
R. Cronenwett, Eds. 2006); rd. at 351. Likewise a recent study shows that "drug-related errors
occur in one out of five doses given to patients in hospitals." See Bowdle, T. A, Dnrg
Administration Errors from the ASA (Am. Soc. Atiesthesiologists] Closed Clainis Project, 67(6)
ASA NEWSLETTER, 11-13 (2003). This study recognizes that neuromuscular blockers have been
administered to awake patients and to those who have had inadequate doses of general
anesthetic. Id.

44 The ODRC documentation recognizes that contingencies need to be planned for,
however, it does not describe how any of the myriad contingencies that can and do arise during
the induction of general anesthesia would be detected and corrected during the conduct of a
lethal injection procedure.

45. In the practice of medicine, preventing pain and/or death as a result of these connnon
drug administration problems is achieved by having persons in attendance who have the training
and skill to recognize problems when they occur and the training and skill to avert the negative
consequences of the problems when they arise.

4. The Need for Adequate Trainin2 in Administerin Anesthesia ,

46. Because of these foreseeable problems in administering anesthesia, in Ohio and
elsewhere in the United States, the provision of anesthetic care is performed only by personnel
with advanced training in the medical subspecialty of Anesthesiology. The establishment of a
surgical plane of anesthesia is a complex task which can only reliably be performed by
individuals who have completed the extensive requisite training to permit them to provide
anesthesia services. See Practice Advisory for Iniraoperative Awareness and Brain Fzrnction
Monitoring, 104 Anesthesiology 847, 859 Appendix 1 (Apr. 2006) (recommending the use of
"multiple modalities to monitor depth of anesthesia'). If the individual providing anesthesia care
is inadequately trained or experienced, the risk of these complications is enormously increased.
The President of the American Society of Anesthesiologists, writing about lethal injection,
recently stated that "the only way to assure [a surgical plane of anesthesia] would be to have an
ancsthesiologist prepare and administer the drugs, carefully observe the inmate and all perlinent



monitors, and frnally to integrate all this information " Orin F. Guidry, M D., rlltes.rcrge Jront the

President: Observations Regarding Lethal Ir jection (June 30, 2006).

47. In Ohio and elsewhere in the United States, general anesthesia is adniinistered by
physicians who have completed residency training in the specialty of Anesthesiology, and by
nurses who have undergone the requisite training to become Certified Registered Nurse
Anesthetists (CRNAs). Physicians and nurses who have not completed the requisite training to
become anesthesiologists or CRNAs are not permitted to provide general anesthesia.

48. In my opinion, individuals providing general anesthesia in the Ohio prison should not be
held to a different or lower standard than is set forth for individuals providing general anesthesia
in any other setting in Ohio. Specifically, the individuals providing general anesthesia within
Ol^io's prisons, should possess the experience and proficiency of anesthesiologists and/or
CRNAs. Conversely, a physician who is not an anesthesiologist or a nurse who is not a CRNA or
any person who lacks the requisite training and credentials should not be permitted to provide
general anesthesia within Ohio's prisons (or anywhere else in Ohio or the United States).

49. There is no evidence, at this time, that any person on the ODRC's injection team has any
training in administering anesthesia, or, if personnel are given training, what that training might
be. This raises critical questions about the degree to which condemned inmates risk suffering
excruciating pain during the lethal injection procedure. The great majority of nurses are not
trained in the use of ultrashort-acting barbiturates; indeed, this class of drugs is essentially only
used by a very select group of nurses who have obtained significant experience in intensive care
units and as nurse anesthetists. Very few EMTs are trained or experienced in the use of
ultrashort-acting barbiturates and/or pancuronium. Of the three medical personnel who are
described as participating in lethal injection procedures in Ohio, 2 are EMTs and the medical
background of the third is unknown. There is no evidence that the third medical person ltas any
rimeaningful experience in the establishment, maintenance, and assessment of a surgical plane of
anesthesia. Based on my medical training and experience, and based upon my research of lethal
injection procedures and practices, inadequacies in these areas elevate the risk that the lethal
injection procedure will cause the condemned to suffer excruciating pain during the execution
process. Failure to requue that the injection team have training equivalent to that of an
anesthesiologist or a CRNA compounds the risk that inmates will suffer excruciating pain during
their executions.

50. In addition to apparently lacking the training necessary to perform a lethal injection, the
ODRC's protocol imposes conditions that exacerbate the foreseeable risks of improper
anesthesia administration desoribed above, and fails to provide any procedures for dealing with
these risks. Perhaps most disturbingly, the protocol makes no mention of the need for effective
monitoring of the inmate's condition or whether he is anesthetized and unconscious- After IV
lines are inserted and the execution begins, it appears that the injection team will be in a different
room from the prisoner, and thus will not have the ability to properly monitor the IV delivery
system and catheter sites as they would if they were at "the bedside". Accepted medical practice,
however, dictates that trained personnel are physically situated so that they can monitor the IV
lines and the flow of anesthesia into the veins through visual and tactile observation and
examination. The apparent lack of any qualified personnel present in the chamber during the
execution thwarts the execution personnel from taking the standard and necessary measures to



reasonably ensure that the thiopental is properly tlowing into the inntate and that he is properly
anesthetized prior to the administration of the pancuronium bromide and potassium. In
recognition of this concern, otlter states have taken steps to place personnet with medical
backgrounds actually within the execution chantber for the purpose of properly monitoring the
IV delivery system during the injection process..

51. In my opinion, having a properly equipped, trained, and credentialed individual examine
the inmate after the administration of the thiopcntal (but prior to, during, and after the
administration of pancuronium, until the prisoner is pronounced dead) to verify that tlte inmate is
completely unconscious would substantially mitigate the danger that the inmate will suffer
excruciating pain during his execution. This is the standard of care, and in many states the law,
set forth for dogs and cats and other household pets when they are subjected to euthanasia by
potassium injection. Yet the ODRC protocol does not apparently provide for such verification
during the execution of humans.

52. Indeed, it appears that departments of correction around the country are now agreeing
that some assessment of anesthetic depth is required to ensure a humane execution. As a result
of my participation in lethal injection litigations around the country I have become aware that the
State of Indiana and the State of Florida now concede that some attempt at measuring or
assessing anesthetic depth should be performed. Additionally, in Missouri, a federal district
judge has ordered that an appropriately qualified person assess anesthetic depth. While Judge
Fogel in California has not, to my understanding, issued a final decision regarding the evidence
presented to him, it is clear from his written discussion of the case that he recognizes that the use
of drugs that cause great pain or suffering (such as pancuronium and potassium) places a
heightened burden on the execution team and the state to properly monitor and maintain
adequate ancsthetic depth.

D. Establishing IV access

53. The first step in the lethal injection process is creating effective inttavenous access for
drug delivery. The subsequent administration of the anesthetic drugs can only be successful if IV
access is properly achieved. But the ODRC has put in place a protocol that exacerbates the risk
that IV access will not be adequately achieved. There have been problems in other states, most
notably the Diaz execution in Florida, wherein the personal professional qualifrcations of the
personnelproviding IV access had not been subjected to adequate scrutiny.

54. Despite its best attempts, ODRC has twice in recent years encountered extreme difficulty
in obtaining peripheral IV access. Unlike other states, Ohio does not appear too have a plan in
place to deal with the need for a cut-down or central line procedure. This is a glaring deficiency.
Further, it is unclear whether the personnel who are currently participating in lethal injection
procedures in Ohio have the neeessary training and experience to perform central line placement
and cut-downs.

55. It is my opinion that, to reasonably minimize the risk of severe and unnecessary suffering
during the ODRC's exect tion by lethal injection using the drugs thiopental, pancuronium, and
potassium, there must be: proper procedures that are clear and consistent; qualified personnel to
ensure that anesthesia has been achieved prior to the administration ofpancuronium bromide and



potassium chloride; qualified personnel to select chen icals and dosages, set up and load the
syringes, insertthe IV catheter, and perform the other tasks required by such procediires; and
adequate inspection and testing of the equipment and apparatus by qualified personnel. The
ODRC's procedures for implementing lethal injection, to the extent that they have been made

available, provide for none of the above.

IV. Assessment of the ODRC lethal iniection protocol.

56. Overall, evaluation of the proposed ODRC lethal injection procedures rcveals several

problematic themes:

a. - The absence of qualified personnel to supervise the use of the high-risk drugs
pancuronium and potassium. Other states recognize their need to rely upon physicians to
oveisee the administration of pancuronium and potassium. By contrast, Ohio does not
provide for a physician or adequately trained person to be physically present at the
bedside to assess anesthetic depth when pancuronium and potassium are administered

and therefore cannot offer any protection,

b. -The use of pancuronium confers high risk of torturous death, which prevents the
detection by witnesses and execution personnel of inadequate anesthesia, and which is
speciously justified by a need to prevent witnesses seeing movement when no such steps
are taken for electrocution and/or gas in Ohio or other states.

c. - The absence of any articulated recognition that the establishment and maintenance of
a surgical plane of anesthesia is essential for the non-cruel completion of the execution
procedure. There appear to be no provisions for the participation of personnel who are
capable of monitoring anesthetic depth, and there are no d'uectives in the written protocol
that would instruct such personnel, if they were present, to actually undertake a
meaningful assessment of anesthetic depth. Further, the equipment that is necessary to
meaningfully assess anesthetic depth appears not to be present or to be deployed. Other
states, and courts, and committees, have recognized that given the use of torture-causing
drugs such as pancuronium and potassium, it is essential that meaningful and effective
steps be in place to ensure that adequate anesthesia is established and maintained.

d. - IV access - as described above, there is no "back-up" plan for ichieving IV'access if
the IV team is unable to successfully place catheters within the veins of the arms. Other
states provide for such plans, and in this regard Ohio falls below the standards set by
other states when performing execution lethal injection.



VI. Conclusions.

Based on my research into methods of lethal injection used by various states and the
federal government, and based on my training and experience as a medical doctor specializing in
anesthesiology, it is my opinion stated to a reasonable degree of medical certainty that, given the
apparent absence of a central role for a properly trained professional in ODRC's execution
procedure, the characteristics of the drugs or chemicals used, the failure to understand how the
drugs in question act in the body, the failure to properly account for foreseeable risks, the design
of a drug delivery system that exacerbates rather than ameliorates the risk, the ODRC has created
an execution protocol that does little to nothing to assure they will reliability achieve humane
executions by lethal injection.

This declaration was, of necessity, prepared with limited information. It appears that the lethal
injection procedures provided to me are incomplete, as they do not describe how the injections
should be delivered. I reserve the right to revise my opinion if warranted by new information.

I declare under the laws of the United States and under penalty of
perjury that the foregoing is true and correct.

DATED this 14 `h day of'February, 2008.
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1993 - 2002 Assistant Professor of Anesthesiology,
Columbia University, New York, NY



)

2002 - present

Hospital/Clinical Appointments:

Assistant Professor of Clinical
Anesthesiology, Columbia University, New
York, NY

10

1993 - present

H

Assistant Attending Anesthesiologist,
Presbyterian Hospital, New York, NY.

) onors:

Magna cum laude, Harvard University
Alpha Omega Alpha, University of North Carolina at Chapel Hill
First Prize, New York State Society of Anesthesiologists Resident
Presentations, 1991

11) Fellowship and Grant Support:

responses"

Foundation for Anesthesia Education and Research, Research
Starter Grant Award, Principal Investigator, funding 7/92 - 7/93,
$15,000.

Foundation for Anesthesia Education and Research Young
InvestigatorAward, Principal Investigator, funding 7/93 - 7/96,
$70,000.

NIH K08 "Inducible knockout of the NK1 receptor"
Principal Investigator, K08 funding 12/98 - 11/02,
$431,947 over'three years
(no-cost extension to continue through 11/30/2002)

NIH RO1 "Tachykinin regulation of anxiety and stress

Principal Investigator, funding 9/1/2002 - 9/30/2007
$1,287,000 over 5 years

12) Departmental and University Committees:

Research Allocation Panel (1996 - 2001)
Institutional Review Board (Alternate Boards 1-2, full member
Board 3) (2003 - present)

13) Teaching:

Lecturer and clinical teacher: Anesthesiology Residency Program,
Columbia University and Presbyterian Hospital, New York, NY

Advanced Cardiac Life Support Training

Anesthetic considerations of LVAD implantation. Recurrent
lecture at Columbia University LVAD implantation course.



Invited Lecturer:

NK1 receptor functions in pain and neural development,
Cornell University December 1994

Anxiety, stress, and the N1C1 receptor, University of
Chicago, Department of Anesthesia and Critical Care, July 2000

Anesthetic Considerations of LVAD Implantation, University
of Chicago, Department of Anesthesia and Critical Care, July 2000

NK1 receptor function in stress and anxiety, St. John's
University Department of Medicinal Chemistry, March 2002

Making a brave mouse (and making a mouse brave),
Mt.Sinai School of Medicine. May 2002

Problems with anesthesia during lethal injection
procedures, Geneva, Switzerland. Duke University School of Law
Conference, "International Law, Human Rights, and the Death
Penalty: Towards an International Understanding of the
Fundamental Principles of Just Punishment", July 2002.

NKJ receptor function in stress and anxiety, Visiting
Professor, NYU School of Medicine, New York, New York.
October 2002.

Anesthetic Depth, Paralysis, and othermedical problems
with lethal injecton protocols: evidence and concerns, Federal
Capital Habeas Unit Annual Conference, Jacksonville, Florida.
May 2004.

Medical Scrutinyof Lethal Injection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference, Airlie Conference Center, Warrenton,
Virginia. July 2004.

Medical Scrutinyof Lethal Injection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference, Airlie Conference Center, Warrenton,
Virginia. July 2005.

Medical Scrutinyof Letha/ Injection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference, Airlie Conference Center, Warrenton,
Virginia.. July 2006.

Medical Scrutinyof Lethal Injection Procedures Advanced
Criminal Law Seminar 2005, Fordham University School of Law,
March 2005



Medical Scrutinyof Lethat Injection Procedures Advanced
Criminal Law Seminar 2005, Fordham University School of Law,
January 2007

Anesthetic considerations of LVAD implantation. Recurrent
lecture at Columbia University LVAD implantation course.

14) Grant Review Committees: None



15) Publications:

Original oeer reviewed articles

Heath, M. J. S., Stanski DR, Pounder DJ. Inadequate Anesthesia in Lethal Injection for
Execution. Lancet, 366(9491) 1073-4, correspondence. 2005

* Santarelli, L., Gobbi, G., Debs, P.C., Sibille, E. L., Blier, P., Hen, R., Heath, M.J.S.
(2001). Genetic and pharmacological disruption of neurokinin 1 receptor function
decreases anxiety-related behaviors and increases serotonergic function. Proc. Nat,
Acad. Sci., 98(4), 1912 - 1917.

' King, T.E. ^, Heath M. J. S%, Debs, P, Davis, MB, Hen, R, Barr, G. (2000). The
development of nociceptive responses in neurokinin-1 receptor knockout mice.
Neuroreport.;11(3), 587-91 b authors contributed equally to this work

* Heath, M. J. S., Lints, T., Lee, C. J., Dodd, J. (1995). Functional expression of the
tachykinin NKi receptor by floor plate cells in the embryonic rat spinal cord and
brainstem. Journal of Physioloov 486.1, 139 -148.

* Heath, M. J. S., Womack M. D., MacDermott, A. B. (1994). Subsance P elevates
intracellular calcium in both neurons and glial cells from the dorsal horn of the spinal
cord. Journal of NeuroRhysioloav 72(3), 1192 - 1197.

McGehee, D. S., Heath, M. J. S., Gelber, S., DeVay, P., Role, L.W. (1995) Nicotine
enhancement of fast excitatory synaptic transmission in the CNS by presynaptic
receptors. ci c 269, 1692 - 1696.

Morales D, Madigan J, Cullinane S, Chen J, Heath, M. J. S., Oz M, Oliver JA, Landry
DW. (1999). Reversal by vasopressin of intractable hypotension in the late phase of
hemorrhagic shock. Circulation. Jul 20;100(3):226-9.

LoTurco, J. J., Owens, D. F., Heath, M. J. S., Davis, M. B. E., Krigstein, A. R. (1995).
GABA and glutamate depolarize cortical progenitor cells and inhibit DtyA synthesis.,
Neuron 15, 1287 - 1298.

Kyrozis A., Goldstein P. A., Heath, M. J. S., MacDermott, A. B. (1995). Calcium entry
through a subpopulation of AMPA receptors desensitized neighboring NMDA receptors in
rat dorsal horn neurons. Journal of Physioloav 485.2, 373 - 381.

McGehee, D S., Aldersberg, M., Liu, K.-P., Hsuing, S., Heath, M.J.S. , Tamir, H. (1997).
Mechanism of extracellular Ca2'-receptor stimulated hormone release from sheep
thyroid parafolicular cells. Journal bf Physiology: 502,1, 31 - 44.

Kao, J., Houck, K., Fan, Y., Haehnel, I., Ligutti, S. K., Kayton, M. L., Grikscheit, T,
Chabot, J., Nowygrod, R., Greenberg, S., Kuang, W.J., Leung, D. W., Hayward, J. R.,
Kisiel, W., Heath, M. J. S., Brett, J,, Stern, D. (1994). Characterization of a novel tumor-
derived cytokine. Journal of Biological Chemistry 269, 25106 -25119.



Dodd, J., Jahr, C.E., Hamilton, P.N., Heath, M.J.S., Matthew, W.D., Jessell, T.M. (1983).
Cytochemical and physiological properties of sensory and dorsal horn neurons that
transmit cutaneous sensation. Cold Sorina Harbor Symposia of Quantitative Biology
48, 685 -695.

Pinsky, D.J., Naka, Y., Liao, H., Oz, M. 0., Wagner, D.. D., Mayadas, T. N., Johnson, R.
C., Hynes, R. O., Heath, M.J.S., Lawson, C.A., Stern, D.M. Hypoxia-induced exocytosis
of endothelial cell Weibel-Palade bodies. Journal of Clinical Investigation 97(2), 493 -
500.

Case reports none

Review, chagters editorials

* Heath, M. J. S., Dickstein, M. L. (2000). Perioperative management of the left
ventricular assist device recipient. Prog Cardiovasc Dis.;43(1):47-54.

' Dickstein, M.L., Mets B, Heath M.J.S. (2000). Anesthetic considerations during
left ventricular assist device implantation. Cardiac Assist Devices pp 63 - 74.

* Heath, M. J. S. and Hen, R. (1995). Genetic insights into serotonin function.
Current Bioloav 5.9, 997 -999.

Heath, M.J.S., Mathews D. (1990). Care of the Organ Donor. Anesthesiolocgy
f2eoort 3, 344-348.

* Heath, M. J. S., Basic physiology and pharmacology of the central synapse.
( 1998) An the ioloav Clinics of North America 15(3), 473 - 485.

Abstracts

Heath, M.J.S., Analysis of EKG recordings from executions by lethal injection.

Canadian Society ofAnesthesiology Winter Meetin„ February 2006.

Heath, M.J.S., Analysis of postmoitem thiopental in prisoners executed by lethal

injection IARS Congress 2005.

Heath, M.J.S., Davis, M., Santarelli L., Hen H. (2002)_ Gene targeting of the NKI

receptor blocks stress-evoked induction of c-Fos in the murine locus coeruleus. IARS

American-Japan Congress A-15.

Heath, M.J.S., Davis, M., Santarelli L., Hen H. (2002). Gene targeting of the NKl

receptor blocks stress-evoked induction of c-Fos in the murine locus coeruleus.

Anesthesiology 95:A-811.



Heath, ihI.J.S., Davis, M., Santarelli L., Hen H. (2002). Expression oFSubstance P and

NKI Receptor in the Murine Locus Coeruleus and Dorsal Raphe Nucleus. Anesthesia
and Analgesia 93; S-212

Heath, M.J.S., Davis, M., Santarelli L., Hen H. (2002). Expression of Substance P and
NK1 Receptor in the Murine Locus Coeruleus and Dorsal Raphe Nucleus. Anesthesia
and Analgesia 93; S-212.

Heath, M.J.S., Santarelli L, Hen H. (2001) The NK1 receptor is necessary for the
stress-evoked expression of c-Fos in the paraventricular nucleus of the hypothalamus.
Anesthesia and Analgesia 92; S233.

Heath, M.J.S., Santarelli L, Debs P, Hen H. (2000). Reduced anxiety and stress
responses in mice lacking the NK1 receptor. Anesthesiology 93: 3AA-755.

Heath, M.J.S., King, T., Debs, P.C., Davis M., Hen R., Barr G. (2000). NK1 receptor
gene disruption alters the development of nociception. Anesthesia and Analgesia, 90;
S315.

Heath, M.J.S., Lee, J.H., Debs, P.C., Davis, M. (1997). Delineation of spinal cord glial
subpopulations expressing the NK1 receptor. Anesthesiology; 87; 3A; A639.

Heath, M.J.S., MacDermott A.B. (1992). Substance P elevates intracellular calcium in
dorsal horn cells with neuronal and glial properties. Society for Neuroscience Abstracts;
18; 123.1.

Heath, M.J.S., Lee C.J.., Dodd J. (1994). Ontogeny of NK1 receptor-like
immunoreactivity in the rat spinal cord. Society for Neuroscience Abstracts; 20;
115.16.

Heath, M.J.S. _Berman M.F. ( 1991) Isoflurane modulation of calcium channel currents in
spinal cord dorsal horn neurons. Anesthesiology 75; 3A; A1037.
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AUTIJORITY

This policy is issued in compliance with Ohio Revised Code 5120.01 which delegates to
the Director of'the Ohio Depattment of'Rehabilitation and Correction the authority to
manage and direct the total operations of the Department and to establish such rules and
regulations as the D'u•eetor presctibes.

II. PURPOSE

The purpose of this policy is to establish guidelines for cartying out a court-ordered

sentence of'death..

III. APPLICABILITY

Tlus policy applies to all individuals involved in cairying out a court-ordered death
sentence in accordance with all applicable policies, administrative regulations and
statutes..

TV. DFF'I]VITIONS

As used in this policy, the following will apply:

ecution Team: A team consisting of'no less than twelve (12) members, designated by
the Warden of the Southern Ohio Cotrectional Facility (SOCF).. Their duties also include
preparation and testing of'equipment and can•ying out pre- and post-execution activities..

fin : A group selected by the SOCF Warden availab]e to
assist any persons involved in the execution process. A psychological debriefing process
is available via DRC clinical staff' and othei's to recognize stressors associated with
executions and to work thrvugh them with affected stafI'as follows:

• Worker's own experiences of'the execution including reactions and perceptions
• Review any negative aspects and feelings.

ORC 1361

EXHIBIT

Publ..ic rtecozds Respon se E ;'oG 10



SUBJECT: Execution PAGE 2 _ OF 9

• Review any positive aspects and feelings.
• Relationships with woikers and/or family.
• Empathy (sharing) with others.
• Disengagement ftom execution experience.
• Integration of fhis experience into the professional wozk role for a positive future

conttibution to the ovet•all team effort..

Stay: A court-ordered suspension or postponement of'a legal execution.

Lethal Injection: The fbrm of execution whereby a continuous intravenous injection of a
series of drugs in sufficient dosages is administered to cause death.

s
Renrieve: The postponement of an execution..

V. POLICY

It is the policy of the Ohio Department of Rehabilitation and Correction to carty out the
death penalty as directed by Ohio Coutts of Law All execution processes shall be
perfoxmed in a professional, humane, sensitive and dignified manner

It is the responsibility of' the Director to designate a penal institution where death
sentences shall be executed.. The Warden of that facility, or Deputy Warden in the
absence of the Warden, is responsible for carrying out the death sentence on the date
established by the Ohio Supreme Court.

VI. PROCEDURES

A. General Guidelines

1.. All offenders sentenced to death by a court of' law will be transported to a
reception center within the Ohio Department of'Rehabilitation and Correction for
initial processing. Upon completion of'the reception process the offender will
immediately be transferred to the designated institution: Mansfield Correctional
Institution (MANCI) ox• Ohio State Penitentiary (OSP) for male offenders or Ohio
Reformatory for Women (ORW) for female offenders..

2. All court-ordered executions shall be carried out at the Southem Ohio
Correctional Facility (SOCF) at 10:00 a.m. on the scheduled execution date.

Unless otherwise designated by the Director or designee, the condemned inmate
will remain on death row until ttansfened to the Death House at SOCF for
scheduled execution.

4. The Ohio Supreme Court shall designate the date of execution Upon receipt of a
scheduled execution date, the Warden of'the institution housing the inmate shall
notify the Director and the SOCF Warden.

eRC 1982
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5. Attendance at the execution is goveined by the Ohio Revised Code, section
294925 and includes:

• The Warden or Acting Warden of'the insti.tation where the execution is to be
conducted, and such number of'correction offioers or other persons as the
Warden or Acting Warden thinks neaessary to catry out the death sentence.

• The Sheriff' of'the county in which the prisoner was tried and convicted.
• The Director of the Department of' Rehabilitation and Cotrection.. or his

designee and any other person selected by the Director or his designee to
ensure that the death sentence is carried out.

• Such number of' physiaians of the institution where the execution is to be
conducted and medical personnel as the Warden or Acting War'den thinks
necessary..

• The ptisoner may seleot one of' the following petsons: a DRC chaplain,
minister•of-record, clergy, rabbi, priest, imam, or regularly ordained,
accredited, or licensed minister of' an established and legally cognizable
church, denomination ot sect, subject to the approval of'the Watden..

• Ibree persons designated by the prisoner who are not confined in any state
institution subject to the approval of'the Warden or Acting Warden based on
security considerations.

• Three persons designated by tbe immediate family of the victim, subject to the
approval of'the Warden or Acting Watden based on security considetations,
as detailed in Department Policy 03-OVS-06, Victim Involvement in the
Execution Process.,

• Representatives ofthe news media as the Director or his designee authotizes
which shall include at least one representative of'the following: a newspaper;
a television station; and a tadio station.

6.. The SOCF Warden shall establish procedures fox eonducting executions
consistent with all applicable laws, administrative codes and DRC policies. This
will include the establishment of a communication system between the
Governor's Office and the SOCF Command Centet:.

a Primary communications will be via a telephone line opened d'u-ectly to the
SOCF Command Center from the execution chamber.. This line will be tested
one (1) hom' ptior to the scheduled execution. Othet' than testing, thfs line will
remain open.

b. Secondary communications will be via cellular telephone.

c.. In the event that both the piimaty and secondary communications are
inopetable, the execution will be delayed until communications are
established..

DRC 1362
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B. ExecutionProoedures
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1. Approximately thitty (30) days prior to the scheduled execution date:

a. The MANCI, OSP or ORW Warden will notify the Director by memo, with
copies going to the Regional D'uector, DRC Chief Counsel, Assistant
Director; APA, Ohio State Highway Patrol (Portsmouth and Jackson), and the
Office of' Victim Sevices.,

b.. The SOCF Execution Team will begin conducting tr'aining sessions no less
than once perweek until the scheduled date of execution.

2. Approximately seven (7) days pxior to the execution:

a. The MANCI, OSP or ORW Warden will have the Execution Information
Release (DRC 1808) completed by the condemned ptisoner This information
will verify information on the condemned ptisoner, visitors, witnesses,
spiritual advisor', attomey, r'equested witness, property, and funetal
acTangements.

b, The names of'official witnesses/media witnesses will be supplied to the SOCF
Warden, as outlined in this Policy.

c. The names and relationships of'the victim's witnesses will be supplied to the
SOCF Warden.

3.. Approximately twenty-four (24) hours pt ior to the schediiled execution:

a. The condemned prisoner will be transferred 8'om Death Row and housed in
the Death House at SOCF The condemned inmate will be constantly
monitored by at least three (3) membets of the execution team. A log will be
maintained including, but not limited to, visitois, movement, mood changes,
meals seived, showers, telephone calls, etc•

b. The SOCF staff psychologist will interview the prisoner petiodically and
submit progress reports to the Warden. All inmate files shall be maintained in
the Warden's office at SOCF.

c The Watden will establish a line of contmunication with DRC legal staff'and
the Attorney General's Office for notice of' case status and/or other significant
legalchanges..

4 The following events will take place upon atrival at the Death House:

a Once the condemned inmate is at SOCF, the Death House will be reshicted to
the following:

DRC 1362
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Director and/or designee(s)
War•den
Chief'Public Infoimation Officer(s)
Institution Deputy Warden
Administrative Assistant to the Warden
Chaplain
Physician
Chiefof'Sectuity
Maintenance Superintendent
Any other petson as deemed necessary by the Warden..

b Every possible effort shall be made to anticipate and plan for foreseeable difficulties
in establishing and maintaining the intravenous (IV) lines The condemned prisoner
shall be evaluated by appropriately trained staff on the day of arrival at the institution,
to evaluate the ptisoner's veins and plan for the inseition of the IV lines.. Ihis
evaluation shall include a"hands-on"Px%+*nination as well as a review of the medical
chatt,. At a minimum, the inntate shall be evaluated upon ariival, later that evening at
a time to be determined by the warden, and on the following morning prior to nine
a.m.. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of'the execul:ion.

c. SOCF' chaplains will make petiodic visits to the condemned piisoner, if requested by
the inmate.

d. The Deputy Warden of Operations will assign secutity personnel to staff
entrances, checkpoints and to assist the Ohio State Highway Patrol (OSHP).

e., The Execution Team Leader will ensure that the ptisonei's property is
inventoried in front of' the prisoner. The condemned prisoner will have
previously, per paragraph 2, specified who is to receive his or her personal
effects.

f'. The condemned ptisoner will, perpatagraph 2, specify in wtiting his/her
request for funeial arrangements..

g. The Execution Team Leader will ask the condemned inmate to identify his or
her last special meal request. The last meal will be served at approximately
4:00 p.m.. the day ptior to the scheduled execution.

h.. The condemned prisoner will be allowed contaet visits with family, fliends
and/or private clergy, as appr•oved by the Warden, between the hours of 4:30
pm and 7:30 p.m. on the day prior to the scheduled execution. Cell fiont
visits will be permitted between the hours of' 6:30 a.m. and 8:00 a m. on the
day of the scheduled execution. 'Ihe attorney and spititual advisor may
continue to visit with the condemned until 8:45 a.m..

DRC 1362
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i. All conununication equipment will be tested, including primary and
secondary communication with the Governor's Office

j. Key peisonnel will be briefed by the Warden, including medical and mental
health, in order to allow intake informafion to be obtained,

ic. The Warden will receive updates from secmity personnel and the OSHP on
crowd contiol, demonshations, pickets, etc.

1. The Chief of Security will brief the Warden on the level of'tension within the
remainder of'the prison population,

m. The Warden will relay any out of the ordinary activity to the South Regional
Director.

n. The Execution Team will continue to drilllrehearse..

5 These procedwes shall be followed conceming the medications used in the execution,

a. Tlpon notification to the Warden of' a fum exccution date, a petson qualified under
Ohio law to administet• medications shall order a quantity of the following dmgs in a
timely manner from the institution's licensed pharmacist: thiopental sodium,
pancwonium bromide and potassium chlotide.. A suf^tcient quantity shall be ordered
as a contingency against the contarnination or other inadvertent loss of any of' the
dtugs.

Prior to the execution and upon anival of the inmate at the institution, a medical
review of the irunate shall be conducted to estabhsh any unique factors which may
impact the manner in which the execution team cairies out the execution.. This
evaluation shall include a "hands-on" examination as weIl as a review of'the medical
chart. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of'the execution.

b. On the day of the execution, the person qualified under Ohio law to
administer medications shall take possession of'the dtugs thiopental sodium,
pancuronium bromide and potassium chloride fi•om the institution pharmacy,
and shall document possession of'the drugs by signiieg a receipt or log. The
person qualified under' Ohio law to administer medications shall deliver the
drugs to the death house..

The person qualified under Ohio law to admitrister medications shall, in the presence
of'a witness, give possession of the drugs to a person qualified to piepare intiavenous
injections.. This transfer shall be documented by a receipt signed by these three
patties. The person qualified under Ohio law to administer medications shall notify
the conunand center upon the delivery of dtugs and the command center shall log the
time of'delivery, the quantity, name and type of'dtugs delivered,

c.. The diugs shall be prepared for injection by a person qualified under Ohio law to
administer and prepare drugs for intravenous injections. Ihe preparation of the drugs

DRC 1362
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shall be monitored by a similatly qualified witness who shall independently verify the
preparation and dosage of'the drugs When the drugs are prepared, the cotnmand
center shall be notified and the time of'the preparation recorded. The command
center shall also record what dtugs were prepaied, the quatitity, name and dosage of
the prepared drugs..

d. The execution team shall make every effoxt to establish IV sites in two locations, and
they shall take the amount of titne necessary when pursuing this objective.. This step
shall be accomplished in the holding cell, and the staff shall utilize heparin locks to
create the sites and keep them open. The team sball test the viability ofthe IV site
with a small amount of saline, to be flushed through the heparin lock.,

e, Once the inmate has been escorted to the chamber, a low-pressure saline drip shall be

connected to the IV sites..

f. The diugs shall be prepared as foIlows:t

i. Two grams of' Thiopental Sodium prepared with 25 mg/cc concenttation
for a total of' 80cc which are placed in two sytinges labeled "one" and
"two.'

ii 100 mg of'Pancuronium Bromide is prepared with 2mg/ml eoncentration
for a total of'50cc which is placed into two 25cc syringes labeled "three"
and "four:"

iii. 100 rnilliequivalents of'Potassium Chlotide are prepared with 2 meq/cc

concentration for a total of' Socc. The preparation is placed in a sytinge

labeled "five"

The arm veins near the joint between the upper and lower arm will be utilized
as the prefened site forthe injection. Tn the event that the execution team is
unable to prepare the inmate's veitas at the prefetred site to receive the
intravenous dose of'dtugs, a qualified medical person authotized to administer
inttavenous drugs shall use an alternative site to deliver the dtugs as they may
be authorized by Iaw.

6.. Apprnximately one (1) hour prior to the scheduled execution:

a. The ptisoner will be petmitted to take a shower and dress in the appropriate
clothing for the execution.

b. Official witnesses to the execution will report to the institution. The victim's
witnesses will report to the Portsmouth Highway Patrol Post for escort to the
institution by designated SOCF personnel

1 Depending upon the form and concennation of dtugs delivered, it may be necessary to modify tlie preparation of
syringes.. In the event of' any modification for any reason, a qualified wi.tness shall review any modifications and the
command center shall be notified and any change.s recorded_
DRC 1362
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7.. Approximately fifteen (15) minutes prior to the scheduled execution:

a.. The warden shall read the death watrant to the condemned prisoner.

b. All authorized witness groups will be escorted to the death house separately by
designated stafl:

8.. Execution;

a. The Warden and Execution'Ieam will escort the condemned ptisoner to the
execution chamber, place the condemned prisoner on the lethal injection bed,
secure the shaps and insett the intravenous injection tubes.

b. The Warden will ask the condemned ptisoner if'he has any last words.. Tf'the
prisoner has a last statement, he will be allowed to make it whfle the witnesses
are present in the adjacent viewing chambers, and are able to see him and hear
him via microphone. There wiII be no restriction on the content of'the
condemned ptisoner's statement and no unreasonable restriction on the
duxation of the ptisoner's last statement.

c, Upon the Warden's signal, the injections shall be admuaistered in the order
desozibed above by a person qualified under Ohio law to administer
inttavenous injections. The start and fmish time of each syringe shall be
reported to the command center and reoorded in a log. The low-pressure
saline dcip shall be allowed to flush saline through the lines for at least sixty
seconds between sytinges two and tht•ee, between syringes four and five, and
again after syringe five.

d. The execution team leader and the warden shall observe the inmate's IV sites
for signs of' infiltiation throughout the time that the drugs are being
administered to the inmate. In the event that both IV sites become
compromised, the team shall take such time as may be necessary to establish a
viable IV site.

c. Once the execution cycle is completed, the curtains will be drawn and the
designated petsonnel will examine the body and pronounce the prisoner dead

f. The cuttains will be opened for the Warden to pronounce the time of' deatb.
Witnesses will be escoited from the Death House.,

9. Post-Execution:

a. The Warden, or his designee, will notify the Director that the execution has
been carried out.

b The Execution Team will remove the deceased from the execution bed, and
place him or her on a gurney.
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c. Disposition of the body will be in aecordance with ariangements made prior
to the execution at the prisonet•'s request

d, The Warden will sign and return the death wairant to the court, indicating the
execution has been cariied out.

10.. Debriefing:

a, The Warden will ensure that ciitical incident debriefings are available for the
Execution Team and staft'participants immediately following the execution..

b.. The eritical incident debriefrng team wiIl conduct inteiview in accordance
with CIM guidelines..

ATTACfIMENTS:

DRC 1808 Execution Information Release

DRC 1362

Public Racords Response a.,_o6 18



STATE OF OHIO

DEPARTMENT OF REHABILITATION
AND CORRECTION

SUBJECT: PAGE 1 OF 9
JExecutlon

NUMBER: 01-COM-11

RULElCODE REFERENCE: SUPERCEDES:
ORC 2949.22 01-COM-11 dated 07/10106

RELATED ACA STANDARDS: EFFECTIVE DATE:
Oclober11,2006

RELATED AUDIT STANDARDS: APPROVED:

btl

1, AOTIIORITY

This policy is issued in compliance witit Ohio Revised Code 5120.01 which delegates to
the Directot of the Ohio Depaztment of Rehabilitation and Correction the authority to
manage and direct the total operations of the Depaaztment and to establish such tules and
regulations as the Directot• presc[ibes.

II. PURPOSE

The purpose of'this policy is to establish guidelines for cartying out a courtordei•ed
sentence of'death.

M. APPLICABILITY

This policy applies to all individuals involved in cairying out a coutt-ordered death
sentence in accordance with all applicable policies, administrative regulations and
stattites..

IV. DE171VITIONS

As used in this policy, the following will apply:

Execution I'eam: A team consisting of no less than twelve (12) members, designated by
the Warden of the Southern Ohio Con•ectional Facility (SOCF) and the Religious
Services Administtator. Theh duties also include prepacation and testing of equipment
canying out pre- and post-execu fion activities; and counseling with the inmate,.

Critical Incident Debriefing Team: A gtoup selected by the SOCF Warden, and
including the Religious Secvices Administrator available to assist any persons involved in
the execution process. A psychological debriefing process is available via DRC clinical
staff and others to tecognize stressors associated with executions and to work through
them whh affected staff as follows:

DRC 1351
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• Worker's own experiences ofthe execution including reactions and perceptions..
• Review any negative aspects and feelings..
• Review any positive aspects and feelings..
• Relationships with wotkers and/or family..
• Empathy (shacing) with othets.
• Disengagement from execution experience.
• Integration of'this experience into the professional wot'k role for a positive future

contt ibution to the overall team effort
• Exploring Religious Convictions and feelings.

Stav: A court-ordered suspension or postponement of a legal execution..

Lethal Injection: The form of'execution whereby a continuous intiavenous injection of a
serics of dtugs in sufficient dosages is administeed to cause death.

Rentieve: The postponement of'an execution.

V. POLICY,

It is the policy of'the Ohio Depattinent of Rehabilitation and Correction to carry out the
death penalty as dhected by Ohio Coutts of Law. All execution processes shall be
performed in a professional, humane, sensitive and dignified manner.

It is the responsibility of the D'iiector to designate a penal institution where death
sentences shall be executed. The Warden of that facility, or Deputy Warden in the
absence of the Warden, is responsible for carrying out the deatlr sentence on the date
established by the Ohio Supreme Court,.

VI., PROCEDUI21;S

A. General Guidelines

1. All offenders sentenced to death by a court of law will be t.ransported to a
reception center within the Ohio Department of Rehabilitation and Coirection for
initial processing.. Upon completion of the reception process the offender will
immediately be transfeired to the designated institution: Mansfield Correetional
Institution (MANCT) or Ohio State Penitentiary (OSP) for male offenders or Ohio
Reformatory for Women (ORW) for female offenders.

2.. All court-ordered axecutions shall be carried out at tlte Southern Ohio
Cottectional Facility (SOCF) at 10:00 a.m., on the scheduled execution date.

3. Unless otherwise designated by the Director or designee, the condemned inmate
will remain on death row until transferred to the Death I3ouse at SOCF for
scheduled execution.,
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4. The Ohio Supreme Court shall designate the date of'execution. Upon receipt of a
scheduled execution date, the Warden of the institution housing the inmate shall
notify the Director, the Religious Services Administrator and the SOCF War•den.

5.. Attendance at the exeeution is governed by the Ohio Revised Code, section
2949..25 and includes:

+ The Watden or Acting Warden of the institution where the execution is to be
conducted, and such number of' correction officets or other petsons as the
Warden or• Acting Warden thinks necessary to carry out the death sentence..

• The Sheriff'of the county in which the prisoner was tried and convicted,
+ The Director of' the Department of Rehabilitation and Conection, or his

designee and any other person selected by the Director or his designee to
ensure that the death sentence is carried out.

• Such number of physicians of the institution where the execution is to be
conducted and medical personnel as the Warden or• Acting Warden thinks
necessary.

• The prisoner may select one of the following petsons: the Religious Services
Administrator, minister-of-record, clergy, rabbi, priest, imam, or regularly
ordained, accredited, or licensed minister of an established and legally
cognizable church, denomination or sect; subject to the approval of the
Warden.

• Ibree petsons designated by the ptisoner• who are not confined in atly state
institution subject to the approval of'the Warden or Acting Warden based on
security considetntions.

• Ihree peisons designated by the immediate family of'the victim, subject to the
approval of'the Warden or Acting Warden based on seoulity considerations,
as detailed in Depattment Policy 03-OVS-06, Victim Involvement in the
Execution Process.

• Representatives of'the news media as the Director or his designee authorizes
which shall include at least one representative of the following: a newspaper;
a television station; and a radio station..

6. The SOCF Warden sllall establish procedures for conducting executions
consistent with all appGcable laws, administrative codes and DRC policies.. I'his
will include the establishment of a communication system between the
Governor's Office and the SOCF Conunand Center.

a.. Primary communications will be via a telephone line opened dhectly to the
SOCF Command Center from the execution chamber. This line will be tested
one (1) hour pr ior to the scheduled execution.. Other than testing, this line will
remain open..

b. Secondary communications will be via ceilulat• telephone..

c. In the event that both the primary and secondary communications are
inoperable, the execution will be delayed ttntil conununications are
established..
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B. Execution Procedures
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1. Approximately thirty (30) days prior to the scheduled execution date:

a. The MANCI, OSP ot ORW Warden will notify the Director by memo, with
copies going to the Regional Director, DRC Chief Counsel, Assistant
Director, APA, Ohio State Highway Patrol (Portsmouth and Jackson), and the
Office of'Victim Services.

b. The SOCF Execution Team will begin conducting training sessions no less
than once per week until the scheduled date of execution.

c.. The Religious Setvice s Administrator (RSA) shall make contact with the
inmate to establish counseling and family contact information.

2. Approximately seven (7) days ptior to the execution:

a.. The MANCI, OSP or ORW Warden will have the Execution hiformation
Release (DRC 1808) completed by the condemned ptisoner. This information
will verify information on the condemned prisoner, visitots, witnesses,
spititual advisor, attotncy, requested witness, property, and funeral
atrangements.

b. The names of official witnesses/media witnesses will be supplied to the SOCF
Warclen, as outlined in this Policy.

c.. The names and relationships of'the victim's witnesses will be supplied to the
SOCF' Warden.

d. The RSA will ptovide family infotmation fiom inmate to watden at SOCF

3. Approximately twenty-four (24) hours prlot• to the scheduled execution:

a.. The condenmed prisoner will be transfetred from Death Row and housed in
the Death House at SOCF. The condemned inmate will be constantly
monitored by at least three (3) membets of the execution team.. A log will be
maintained including, but not limited to, visitors, movement, mood changes,
meals setved, showets, telephone calls, etc,

b. The SOCF staff psychologist will interview the prisoner petiodically and
submit progress repotts to the Warden.. All inmate files sball be maintained in
the Watden's office at SOCF.

c. The Warden will establish a line of'communication with DRC legal staff and
the Attorney Genetal's Office for notice of'case status and/ot other significant
legal changes.
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I

d The RSA will provide counseling and spiritttal support unless the inmate
ttquests not to have contact.

e.. Beginning with his arrival at SOCF, the inmate will not be forced to meet with
non-staff'visitors that he does not wish to see.

4 The following events will take place upon anival at the Death House:

a. Once the condemned inmate is at SOCF, the Death House will be tesnicted to
the following:

Director and/or designee(s)
Warden
Chief'Public htformation Ofticer(s)
Institution Deputy Warden
Administtative Assistant to the Warden
Chaplain
Physician
Chief'of'Secutity
Maintenance Superintendent
Any other petson as deemed necessary by the Warden.

b. Evety possible effort shall be made to anticipate and plan for foreseeable difficulties
in establishing and maintaining the intravenous (IV) lines.. The condemned prisoner
shall be evaluated by appropriately trained staff'on the day of'atrival at the institution,
to evaluate the prisoner's veins and plan for the insertion of the IV fines. This
evaluation shall include a"hands-on"examination as weli as a review ofthe medical
chatt. At a minimum, the inmate shall be evaluated upon atrival, later that evening at
a time to be detetmined by the warden, and on the following moming prior to nine
am. Potential problems shall be noted and discussed, and potential solutions
considerd, in advance of the execution.

c. SOCF chaplains will make pet iodic visits to the condemned prisoner, if'requested by
the intnate,

d.. The Deputy Warden of' Operations will assign secutity personnel to staff
entrances, checkpoints and to assist the Ohio State Highway Patrol (OSHP),

e. The Execution Ieam Leader will ensure that the prisoner's property is
inventoried in fiont of the prisoner.. The condemned prisoner will have
previously, per paragraph 2, specified who is to receive his or her petsonal
effects..

f. The condemned piisoner wID, per paragraph 2, specify in writing his/her
request for funeral arrangements.
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g The Execution Team Leader will ask the condemned inmate to identify his oi•
her last special meal request. Ibe last meal will be setved at approximately
4:00 p.m. the day prior to the scheduled execution.

h. The condemned prisoner will be allowed contact visits with family, fiiends
and/br private clergy, as approved by the Warden, between the hours of 4:30
p.m. and 7:30 p.m, on the day prior to the scheduled execution.. Cell fiont
visits will be peimitted between the hours of 6:30 a..m. and 8:00 am. on the
day of' the scheduled execution.. The attorney and spiritual advisor may
continue to visit with the condemned until 8:45 am..

i. All communication equipment will be tested, including ptimary and
secondaty communication with the Governor's Offiee.

J. Key peisonnel will be briefed by the Warden, including medical and mental
health, in order to allow intake infoimation to be obtained.

k. The Warden will receive updates from secucity personnel and the OSHP on
crowd control, demonstrations, pickets, etc.

1_ The Chief'of' Security will brief'the Waiden on the level of tension within the
remaindee of'the prison population,

m• T'he Warden will relay any out of'the ordinacy activity to the South Regional
Director.

n.. The Execution Team will continue to drill/rehearse.

5. Ihese procedures shall be followed concerning the medications used in the execution..

a. Upon notification to the Warden of' a firm execution date, a petson qualified under
Ohio law to administer medications shall order a quantity of'the following drugs in a
timely manner from the institntion's licensed phacmacist: thiopental sodium,
pancmonium bromide and potassium chloride.. A sufficient quantity shall be ordered
as a contingency against the contamination or other inadvertent loss of any of the
drugs.

Prior to the execution and upon atrival of'the inmate at the institution, a medical
review of'the inmate shall be conducted to establish any unique factors which may
impact the manner in which the execution teain carries out the execution. This
evaluation shall include a"hands-on" examination as well ag a review of the medical
chait, Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution..

b.. On the day of the execution, the person qualified under Ohio law to
administet medications shall take possession of the drugs thiopental sodium,
pancuronium biomide and potassium chloride from the institution phatmacy,
and shall document possession of the drugs by signing a receipt or log.. The
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person quaHfred under Ohio law to administer medications shall deliver the
drugs to the death house..

The person qualified under• Ohio law to administer medications shall, in the presence
of a witness, give possession of'the dtugs to a poison qualified to prepare intravenous
injections. This transfer shall be documented by a receipt signed by these three
patties. The person qualified under Ohio law to administer medications shall notify
the command center upon the del'zvety of drugs and the command center shall log the
time ofdeliveiy, the quantity, name and type of'drugs delivered.

c.• The drugs shall be prepared for injection by a person qualified under Ohio law to
administer and prepare drugs for inttavenous injections.. The preparation of the drugs
shall be monitored by a similarly qualified witness who shall independently verify the
prepar•ation and dosage ofthe drugs.. When the drugs are prepared, the command
center shall be notified and the time of'the preparation recorded.. The command
center shall also record what drugs were prepaied, the quantity, name and dosage of
the pr•epaeed drugs,

d.. The execution team shall make every effott to establish IV sites in two locations, and
they shall take the atnount of time necessary when pursuing this objective.. This step
shall be accomplished in the holding cell, and the staff shall utilize heparin locks to
create the sites and keep them open. The team shalt test the viability of the IV site
with a small atnount of saline, to be flushed tlirougli the heparin lock..

e. Once the inmate has been escoited to the chamber, a Iow-pressuie saline drip shall be
connected to the IV sites.

f: The d[ugs shall be prepared as follows:t

i. Two grams of Ihiopental Sodium prepared with 25 mg/ce concentration
for a total of'80ec which are placed in two syringes labeled "one" and
"two."

ii.. 100 mg ofPancuronium Bromide is prepared with 2mg/ml concentration
for a total of'50cc whioh is placed into two 25cc syringes labeled "three"
and "four."

iii., 100 milliequivalents of Potassium Chloride are ptepared with 2 meq/cc
doizcenttation for a total of 50cc.. The preparation is placed in a syringe
labeled "five."

g. The aim veins near the joint between the upper and lower aazm will be utilized
as the preferred site for the injection. In the event that the execution team is
unable to prepare the inmate's veins at the preferred site to receive the

t lJepending upon the form and concentration of drngs delivered, it may be necessary to modify the preparation of
syringes. In the event of any nrodifrcation for any reason, a qttalified witness shall review any modifications and the
command center shall be notified and any changes recorded..
DRC 1362
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intravenous dose of'drugs, a qualified medical person authorized to administer
inn•avenous drugs shall use an alternative site to deliver the drugs as they may
be authorized by law.

6. Approximately ohe (1) hour priorto the scheduled execution:

a. The piisoner will be permitted to take a shower and dress in the appropriate
clothing for the execution.

b. Offrcial witnesses to the execution will report to the institution. The victim's
witnesses will report to the Portsmouth Highway Patrol Post for escort to the
institution by designated SOCF personnel,

c.. The RSA will be present to counsel and provide spiritual support to the
inmate and staff.

7. Approximately fifteen (15) ntinutes ptior to the scheduled execution:

a. The warden shall read the death warrant to the condemned pr isoner

b.. All authorized witness groups will be escorted to the death house separately by
designated staff.

8.. Execution:

a. The Warden and Execution Team will escort the condemned prisoner to the
execution chambet, place the condemned prisoner on the lethal injection bed,
secure the straps and insert the intravenous injection tubes..

b. The Warden will ask the condemned prisoner if he has any last words. If'the
prisoner has a last statement, he will be allowed to make it while the witnesses
ate present in the adjacent viewing chambers, and are able to see hiin and hear
him via microphone.• There will be no resniction on the content of the
condemned prisoner's statement and no unreasonable restriction on the
duration of the ptisoner's last statement..

c. Upon the Warden's signal, the injections shall be administered in the.orxler
described above by a person qualified under Ohio law to administer
intravenous injections.. The start and finish time of each syringe shall be
reported to the command center and recorded in a log,. The low-pressure
saline drip shall be allowed to flush saline through the lines for at least sixty
seconds between syringes two and three, between syringes four and five, and
again after syringe five,.

d. The execution team leader and the warden shall observe the inmate's IV sites
for signs of infiltration throughout the time that the drugs are being
administer•ed to the inmate. In the event that both IV sites become
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compronrised, the team shall take such time as may be necessary to establish a
viable 1V site..

e. The RSA or the inmate's Spiritual Advisor will anoint the body of'the inmate
if'requested by the inmate..

f: The RSA will coordinate the burial of the inmate's body with local chaplains
if'the inmate's family does not want the body.

9. Post-Execution:

a. The Warden, or his designee, will notify the Directot that the execution has
been catried out.

b. The Exedution Team will remove the deceased from the execution bed, and
place him or her on a gurney..

c.. Disposition of'tlre body will be in accordance with atrangements made prior
to the execution at the prisoner's request..

d. The Warden will sign and return the death warrant to the court, indicating the
execution has been carried out.

10. Debiiefmg:

a. The Warden will ensure that critical incident debriefings are available for the
Execution Team and.staff'patticipants immediately following the execution,

b.. The critical incident debriefmg team will conduct interview in accordance
with CIM guidelines.

c. T'he RSA will be available for debriefmg foi the staff and the farnily of the
inmate

AITACHMENTS:

DRC 1808 Execution Information Release
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IN THE IJiNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLAiNTa. DIVISION

JACK E. ALDERMAN,

Plaintiff,

)
)
)
)
)
)

v. ) Civil Action No.
1 :07-C V- I474-BBiM

JAMES E. DONALD, in his capacity as
Conunissioner of the Georgia Department
of Corrections; HILTON HALL,
in his capacity as Warden, Georgia
Diab ostic and Classification Prison;
DOES 1-50, UNKNOWN
EXECUTIONERS, in their capacities
as employees and/or agents of the
Georgia Department of Corrections.

Defendants.

DECLARATION ROBERT K. LOWE, ESQ. REGARDING
THE EXECUTION OF CHRISTOPHER NEWTON

I, Robert K. Lowe, Esq., declare that:

1. My name is Robert K. Lowe, and I have been a licensed Ohio

attomey since 2000. I currently serve as an Assistant State Public Defender for

the Office of the Ohio Public Defender in the death penalty secrion, and I have

held that position since July 2001.

EXHIBIT
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2. During my tenure as Assistant State Public Defender, my office

has continually represented Christopher Newton during his direct appeal to the

Ohio Supreme Court. It was in my capacity as Mr. Newton's counsel that I

witnessed his execution on May 24, 2007 at the Southern Ohio Correctional

Facility.

3. As one of the witnesses, the following occurred for Mr. Newton's

execution:

a. The media was taken into the death house (J-Block of

Southern Ohio Correctional Facility) about 8-10 minutes before 10:00

a.m.

b. The victim's witnesses, three prosecutors from Richland

County, were taken into the death house about 5 minutes before 10:00

a.m.

c. Mr. Newton's witnesses, including myself were taken into

the death house about 2 minutes before 10:00 a.m.

d. All witnesses were in place and seated at about 10:0 1 a.m.

e. At 10:03 a.m. the video prompter came on and the "medical

team" started to put the locks into Mr. Newton's arms. There was at least

one person on each side. Mr. Newton was in the holding cell on a bed.

f. The lock was inserted and taped down on the left arm. This

was achieved on the third or fourth attempt, after 22 minutes. An IV line
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was attached to Mr. Newton to keep the vein open. The IV bag hung

over his head (could not see what it was attached to).

g. As for the right arm, it took approximately an hour and

fifteen minutes to insert the lock.

h. At approximately 10:35 a.m. I asked if Greg Trout was in

the area and asked to speak with him or Mr. Newton due to the length of

time finding a vein. I was not pemlitted to speak to Mr. Newton.

However, a few minutes later, I was asked to leave the witness area to

talk with Greg Trout. Mr. Trout informed me that there was no time

table to find a vein and that the "team" was told to take their time to find

a viable vein. I inquired about cutting down and was informed that they

had not even come close to thinking that that was required.

i. At 10:40 a.m. the "medical team" did Iook at the right leg as

an option to access a vein, no "pricks" were attempted in the leg. After a

couple of minutes looking, the "medical team" went back to the right

arm.

j. At 10:48 a.m. the "medical team" started looking at the right

arm and right leg.

k. At 10:57 a.m. the "medical team" left. They retumed at

11:00 a.m. with a new tray of medical items.
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1. At 11:05 a.m. Mr. Newton got up and left the view of the

video prompter. I was pulled out of the witness area and Greg Trout

informed me that Mr. Newton asked and was permitted to use the

restroom due to the bag of fluids being pumped into Mr. Newton to keep

the left vein open.

M. After Mr. Newton went to the restroom, the "team" searched

for a vein while he sat on the bed. At 11:22 a.m. Mr. Newton laid back

down on his bed. After searching for a vein for a short period of time,

Mr. Newton laid there with the "team" just looking at Mr. Newton.

n. At about 11:30 a.m. I was pulled out of the witness room

again. I was told that they had found a second vein but it was running

really slow - but running continuously. They were going to move Mr.

Newton slowly into the chamber and proceed with the execution. I was

informed that if there was failure, that the curtain would be closed and

Mr. Newton moved onto a gurney and taken back to the holding cell in

order to search for a vein under the camera with the video prompter

tumed back on.

o. At about 11:33 a.m., Mr. Newton walked into the execution

chamber. He was strapped onto the execution table at 11:34 a.m. One of

the guards (grey shirt) who was strapping ivfr. Newton's left arm had

shaky hands.

4 ,lyA 855692.t



p. At 11:36 a.m., Mr. Newton was given his opportunity to

make a statement. Warden Voorhies stood to Mr. New-ton's right with a

white shirt guard (head of the execution team-introduced himself as that

during Wednesday's visit) at Mr. Newton's head. These two remained in

the execution chamber during the execution.

q. For several minutes after his statement, Mr. Newton was still

talking and laughing with the guard and Warden Voorhies.

r. After Mr. Newton stopped talking, there was a short time

period and then movement was observed. At one point, the guard looked

at Warden Voorhies with a bewildered or confused look. Mr. Newton's

chest/stomach moved about 8-10 times and his chin was moving in jittery

manner.

s. At 11:45 a.m. Mr. Newton's chest made one movement.

t. The curtain was drawn at 11:51 a.m.

U. The curtain was re-opened and death was pronounced at

11:53 a.m.

v. The witnesses were escorted out of the death house with the

media first, then Mr. Newton's witnesses, and then the victim's

witnesses.

I declare under penalty of perjury that the foregoing is true and correct.
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Dated: August 15, 2007

Robert K. Lowe, Esquire
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IN THE UNITED STATES DISTRICT COURT FOR THE S .ff^EN
DISTRICT OF OHIO, WESTERN DIVISION

ESTATE OF JOSEPH LEWIS CLARK, /
IRMA CLARK, ADMINISTRATOR /

/ Case No.

PLAINTIFF

-vs-

EDWIN C. VOORHIES, JR.
SOUTHERN OHIO
CORRECTIONAL FACILITY
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

TERRY COLLINS
SOUTHERN OHIO

/

1f o7CV510

JudgeT. nA D 12 P-T-r

/
/
/
/ COMPLAINT AND JURY DEMAND
/
/
/ Alan S. Konop (0029036)
/ 413 N. Michigan Street
/ Toledo, OH 43624
/ (419) 255-0571
/ (419) 255-6227 FAX
/
/ ATTORNEY FOR PLAINTIFF

CORRECTIONAL FACILITY /
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

/
/
/
/

EXECUTION TEAM MEMBER #1 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
/

EXECUTION TEAM MEMBER #2 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/

n



EXECUTION TEAM MEMBER #3 /
SOUTIlERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
/

EXECUTION TEAM MEMBER #4 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /

' LUCASVILLE, OHIO 45699 /
/

EXECUTION TEAM MEMBER #5 /
SOUTHERN OHIO /
CORRECTTONAL FACILITY /
1724 5T. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER #6 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER #7 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER #8 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/



EXECUTION TEAM MEMBER #9 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER #10 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER # 11 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OIIIO 45699 /

/
EXECUTION TEAM MEMBER #12 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
/

Defendants. /
/
/

Preliminary Allegations

1. This is an action based upon 42 U.S.C. § 1983, and Eighth Amendment of the

United States Constitution.

2. This court hasjurisdiction to hear § 1983 claims pursuant to 28 U.S.C. § 1331.

3. PLzintiffwas a citizen of Lucas County, Ohio.
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4. All events giving rise to this claim occurred in took place in Lucasville, OH, at

the Southem Ohio Correctional Facility. The defendants performed all conduct in

question under color of law.

General Allegations

5. Joseph Clark was sentenced to death by lethal injection for the 1984 murder of

David Manning.

6. Prior to his arrest, Mr. Clark had been a long-time intravenous drug user.

7. The Ohio Department of Rehabilitation and Corrections (ODRC) is responsible

for carrying out all executions. ODRC chooses a penal institution at which

executions are to be carried out, and the warden or deputy warden of that facility

is responsible for canying out those executions.

8. The execution team consists of ODRC employees with some medical technician

training.

9. Ohio's execution protocol gives the warden discretion to allow the attendance of

"such number of physicians of the institution...and medical personnel as the

Warden or Acting Warden thinks necessary."

10. Pursuant to § 4(g) of Ohio's execution protocol, the warden is required to "brief

key personnel...including medical and mental health, in order to allow intake

information to be obtained".

11. Section 5(a) of Ohio's execution protocol requires that'prior to the execution and

upon arrival at the institution, a medical review of the inmate shall be conducted

to establish any unique factors which may impact the manner in which the

execution team can-ies out the execution "
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12. Upon information and belief, the warden did not request the attendance of any

physicians or medical personnel to advise or assist the execution team in case

difficulties arose in carrying out Mr. Clark's execution.

13. Upon information and belief, the warden did not hold a briefing of execution team

members to gather intake information for Mr. Clark's execution.

14. Upon infonnation and belief, ODRC officials failed to carry out the pre-execution

medical review required by the execution protocol.

15. Mr. Clark's execution took place on May 02, 2006 at the Southern Ohio

Correctional Facility in Lucasville, Ohio.

16. During the execution, Mr. Clark climbed up on the gumeyhimself, offering no

resistance to the procedure.

17. For 25 minutes prior to the beginning of Mr. Clark's execution, the execution

team attempted to place shunts in both of his arms. Mr. Clark's veins were

difficult to IV due to scar tissue built up over years of drug use.

18. In a break with normal procedure, the execution team proceeded with heparin

lock in only one of Mr. Clark's arms.

19. Like other lethal injection states, Ohio employs three drugs in the execution

procedure.

20. According to an execution log provided by the Ohio Department of Corrections,

Mr. Clark received syringes 'one' and 'two' containing Thiopental Sodium and

the first saline N flush. This first series of injections was completed by 10:37AM.

21. The first execution attempt failed, probably due to a collapsed vein.
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22. The execution team discovered the problem when ,Qr. Clark lifted his head from

the gurney and repeatedly stated, "It don't work".

23. Mr. Clark also asked members of the execution team if any alternate means of

administering a lethal dose were available.

24. After the failed first attempt, the execution team contacted the Ohio attomey

general's office, and also the governor's office, for instructions on how to

proceed.

25. The execution team closed a curtain between the execution chamber and the

witness room. Terry Collins, Ohio Department of Rehabilitation and Correction

Director, ordered the curtain closed to "reduce pressure on the execution team".

26. Attempts by the execution team to find a good vein took almost 1/2 hour.

27. While the execution team attempted to find a good vein, witnesses could hear Mr.

Clark's groans from bebind the curtain.

28. Once the execution team was able to find a usable vein, all eight syringes of

chemicals were administered as prescribed by the lethal injection protocol. This

series of injections included a repeat of the two sodium thiopental injections and

saline flush administered during the first attempt.

29. Mr. Clark was pronounced dead at 11:26 A.M.

30. An autopsy of W. Clark's body confirms the problematic nature of Mr. Clark's

execution. Specifically, the presence of 19 needle puncturre wounds is indicative

of technical difficulties the execution team encountered during this execution

process.
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31. The autopsy of Mr. Clark also revealed evidence (intensive redness of skin and

local tissues) indicating paravenous injection of the lethal injection drugs.

32. Properly carried out, an execution by lethal injection normally takes less than 10

tninutes.

33. At 86 minutes, Mr. Clark's execution was the 2nd longest lethal injection in

American history.

COUNT ONE:

Violation of Civil Rights under 42 U.S.C. § 1983

34. Plaintiff re-alleges paragraphs 1-33.

35. A successful lethal injection necessarily depends on the lethal chemicals entering

the body of the inmate in a predictable, timely fashion.

36. In past executions by lethal injection, inmates with scarred or otherwise

inaccessible veins have suffered through lengthy, sometimes excruciatingly

painful, lethal injection procedures.

37. Because Mr. Clark was an intravenous drug user, there was a substantial risk that

the condition of Mr. Clark's veins would not provide adequate access for the

lethal injection chemicals.

38. Due to the accessibility problems with Mr. Clark's veins, additional medical

measures were required to ensure that Mr. Clark's execution would be reasonably

quick and humane, as required by Ohio Revised Code § 2949.22(C) and the

"Cruel and Unusual Punishments" clause of the Eighth Amendment.
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39. On information and belief, Defendarrts failed to examine Mr. Clark for potential

medical difficulties prior to carrying out his execution as required by Ohio's

execution protocol.

40. In addition, Defendants lacked adequate trdining and equipment to quickly and

effectively manage Mr. Clark's problematic execution once the execution was

underway.

41. As a result of Defendants' deliberate indifference to the substantial risk of a

problematic execution, Mr. Clark needlessly suffered humiliation, pain and

suffering, and emotional distress. The excessive suffering inflicted on Mr. Clark

was entirely preventable, and served no legitimate penological purpose.

Wherefore, Plaintiff Joseph Clark demands of Defendants jointly and severallv in

their individual capacities compensatory damages in the amount of S 150,000. Plaintiff

also demands such other and fiuther relief, both in law and in equity, as the court deenis

just.

JURY DEMAND

Plaintiffdemands ajury for all issues properly tried to ajury.

Respectfully submitted,

i'

Alan S. Konop
Attorney for Plaintiff
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