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IN THE COURT OF APPEALS " ]

FIRST APPELLATE DISTRICT OF OHIOr 2

NATIONAL BEDDING CO LLC

HAMILTON COUNTY DHIO o m
. 179924900
THOMASNORMAN ~ ° .~ : " " APPEALNO. C-070503 .
T W ‘ R : L |TRIALNO A—oéozggo
cccand oo R Oy SRR
o SR i | JUDGMENT ENTRY. |
TAMMY NORMAN, | | R e
| _Plaintiffs-Appellants, : y J

SERTA MATTRESS CO., DIVISION OF " .

Defendant-Appellee _

‘We consider th:s appeal on the accelerated calendar, and this Judgment entry is
notanopmmnofthaccmrt1 i - I el
A lentrffs-appellants Thomas Norman, and }ns w1fe, 'I‘arnmy appeal frorn the trial =
" court’s entxy of summary Judgment for defendant—appellee Serta Mattress Co., D1v1s10n of o R
Natlonal Beddlng Co LIC, (“Serta”) on the Normans lntentlonal—tort and Ioss-of- L

i
consortmm claims. For the followmg reasons, we affirm. !

| L

'I‘homas Norman was employed by Serta; as a I:ilehvery truck drxver at theu' |
: I
mattress—manufactunng plant in Forest Park, Ohm On January 7, 2005, Norman was
scheduled to deliver matiresses; to several Sam’s Club locations. Mattrésses being

[
1

18ee S.Ct.R.Rep.Op. 3(A), App.R. 11.2(E), and Loc.R. 12,
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‘ delivered to Sani’s Clubs had to be stacked vertically odto l»vooden pallets (three'to six
matiresses per 'pallet) and then ' ?shrink—wrapped. Fach pe_l_let was then loaded onto a | '
trailer. - | ] ' _ ' o

Prior to arrlvmg at the plant Norman testrﬁed durmg his deposition, the driver
that had pulled Normans loaded n'actor—traller onto the truck lot told Norman to be .

'
Al ¢

careful because an unsecured tw1n pillow-top mattress had been placed on top of the
shnnk—wrapped pallets because the workers loading the trailer forgot 1o load the loose
mattress behind the wooden pallets : :
When Norman arrived at the pla'nt, he opened the doors to the trailer, grabbed his

. paperwork and headed off ¢ on hzs route He dld not mspect l'ns cargo. Athis ﬁrst stop, he

backed hxs truck up unt:l the back end of the’ traller was appro:nmately five feet away from’

i the loadmg dock He walked to Ithe back of the trarler opened one of the swinging doors,

L and latched it to the side of 1'.heJ truck. He then opened the second door and turped his
back to the load to latch that door At thet time, a twin prllow-top mattress welghmg 35 “
pounds fell out. and hit him on thrls. headE. He fell to his knees and became dizzy. He then |
got up and completed his route. " | . '
When he later retumed to the Serta plant, Norman discussed the accndent with
Jim Lindsey, the transportatmn supervisor, and Mike Neam the plant manager, Norman
testified that when Neam had asked Lmdsey why there had not been a load lock placed in
the traller, Lmdsey had responded that there were not any avallable Then Nearn
responded that he wanted load locks “here today ' |
| A load lock is a pressure dev:ce used to secure cargo A load loclc is to be secured”
honzontally across the trailer, nndway between the ceﬂmg and the floor of the trailer, Just
| beyond the end pomt of the cargo that has been loaded ms1de The fuller the load the

closer the load lock would beto the doors of the traller

L.
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Durmg his deposruon, Norman testified that he and others had asked Lmdsey to -

order load locks to secure the cargo He further testxﬁed that Lmdsey had toId th that 1f o .

he refused to dehver cargo he would be ﬁred _
Since the date of Norman s injury, he did not return to work. He testlﬁed that he

"was in pain and could not even functlon ina sedentary work capacny Kevm Kruetzkamp, -

a former employee of Serta and a co-worker of Norman testified that he had witnessed -

Norman help remodel a mutual fnend’s home since the accrdent, mcludmg mstallmg
Follt:wing.his injury, Norman filed suit against Ser'ta, alleging an intentional tort
and loss of oonsortlum, as well as other claims not at issue here "The trial court granted_

summaryjudgmenttoSerta ' S , )

" This court rewews a graht of surhmaryf ijudigrnen't de novo, without 'anj;.
deference to the trial court s deorsron 2 Summar; Judgment is approprlately granted
when there exists no genume issue of materlal faci:t the rnovant is entitled to

| H

Judgment as a matter of Iaw, and the ewdence when wewed in favor of the -

nonmoving party, perrmts only one reasonable conclusmn that is adverse to the.

nonmoving party3 o ‘

. To recover on a daim for an intentional’ tort a p]amtlff must prove the
following: “(1) knowledge by the employer of the e)nstence of a dangerous process, '
procedure 1nstrumentahty or condltlon mthm its busrness operatron (2) knowledge
by the employer that if the employee is subJeeted by his employment to such:
dangerous - proeess, procedure, mstrumentahty, or oondmon,_ then harm to the’

employee ‘will be a substantial certainty; and (3j thfat‘the employer, under such

2 Grafton v, tho Edison Co., 77 Oh:o St:ad 102, 105, 1996—01110— 36 671 N E.2d 241,
3 State ex rel. Howard v, Ferren, 70 Ohio St.3d 587, 589, 1994-Oh1o 130 639 N. E 2d 1189,

3
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circumstances, and with such knowledge, did act to require the employee to continue
to perform the dangerous task.™
i

An employee must present proof beyond that necessary to establish

neghgence or recklessness 5 Mere knowledge and apprec1a’oon of a risk do not

1 L
it
1 i
I

ita l:
H i1

v
ThlS is a very dlfﬁcult standard to meet as an mtent)onal-tort clalrn is

estabhsh that an employer knew wrch substantlal certamty that ‘an injury was llkely.

_ to oceur 6

_ mtended tobea Darrow exceptlon to the worker s compensatlon system ] prohlbmon
‘-againstan employee s ablllty to sue hIs or her employer for & workplace mjury ;-
In estabhshmg whether an employer knew that an injury was substantlally
certaln to occur, prror accrdents are probatwe 8. Moreover, “the absence of prior
. _acc1dents strongly suggests that mjury from the [condrtlon] was not substantrally '
- certam to result from the manner 1n whlch the job was performed 9 But a lack of |
' _prlor acc1dents is not necessanly fatal to a plamtlffs case. Thus, “in the final
| analysrs absent some other ewdence 1nd1catmg that i m_]ury is substantially certain to .
occur, such as a nurnber of pnor accrdents resultmg from the dangerous condition, a :

t:
-determmatlon of substannal certalnty turns -in large part on the ‘nature of the

-y |

dangerous condition.”°. '5;.;j s

We focus our analysrs on the second prong of tlns test as it is determinative of

the outcame of the appeal

4 ij‘e v, Jeno’s Inc (1991), 55 Ohlo St 3d 115, 570 N E.2d 1108, paragraph one of the syllabus.
s Id. at paragraph two of the syllabus b i
6ld. . ! ;
7 Blanton v. Internatl. Minerals and Chemzcal Corp (1997) 125 O}no App. 3d 22, 25, 707 N.E. 2d
gbo. .
& Taulbee v. Audaence Inc BMI Dw (1997), 120 Ohioc App. 3d 11, 20, 696 N E.2d 625. .
v 9 Id - ' ) 4 ) .
'.'!°Idat21 AR I l _ .I .
R P - ' H ' ; . .
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Norman argues that Serta had knowledge that if an employee was subject to )
the dangerous condmon of dehvemng a cargo load w1thout a Ioad loc:k harm was-
substant:ally certam to occur because (1) there had been at Jeast'one mstance where'
mattresses had fallen from the back of a trailer and were damaged and (2} accordmg '
to Norman $ testlmony, when Nearn learned of Norman S acmdent he asked Lindsey
why there was not a load lock on the-trailer and that he wanted some ordered
1mmed1ately | |
| | But these factors d1d not demonstrate that Serta knew with snbstanhal'
. certarnty that Norman would be m}ured by dehvenng mattresses that were not?
secured by a load lock Slmply because on one occasmn a mattress had fallen from .
_.'the back of traller and was damaged spoke mclirei tos the fact that the door of the‘
trailer had not been secnrely shut not that I"the Fahsenc:e of a load lock was
substantially certarn to ‘cause 1n3ury to the truck dnver dehverlng the mattress
. Furthermore, Nearns question why a load lock was not present on the traller |
demonstrated that Serta may have apprecrated the I']Sk of drmng a trader wrthout a
Ioad Iock But as we have stated, apprecnatlng 4 rlsk does not arnount to intent to_
harm an employee o - ) |

Because it is undlsputed that there had been no 1n]ur1es to ernpioyees from
kthe absence of a load lock in the trallers, we miust look 'at the nature of the dangerous :
condmon delivering mattresses without a Ioad hE)ck in p]ace We note that there.'-
' Was no testlmony from 1ndustry experts or any v\ntness that dehverlng mattresses
without a load lock was par‘ocularly dangerous Instead a former employee of Serta
and co-worker of Norman s testified that he rarely used load ]ocks when transportlng

mattresses. And Norman even testlﬁed that when a traller was fuIl a load lock was

hot-used because it would Tub agalnst the door of the trader. At most, the evidence

ot
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Jde

‘presented by Norman' demonstrated that Serta’ may have been neghgent In. not

r

supplymg each traller w1th a. 1oad Iock or perhaps even reckless, but it did not

demonstrate that Serta knew that the absence of load Iocks was substantxally certaxn :

to cause mJury to one of its dehvery truck drnrers
' |
Accordmgly, we conclude that there ex15ted no genulne issues of rnaterral fact
|

-and that Serta was eIltltled to Judgment as a matter of law, because Norman failed to

demonstrate that Serta had comrnltted -an mtentxonal tort Furthermore, because of

' _ its derwat:ve relatlon to the mtentlonal—tort clalm, we hold that -Serta was also

o .entltled to Judgment as a matter of law on Tamrny Normans loss of~consort1um

‘claim.. Thus the tnal court properly granted summary ]udgment to Serta and that

f Judgmentls afﬁrmed e ,!. : .‘j

l

i : : P |
A certtfied copy of thls J udgment Entry shall consntute the rnandate, whlch shall CL

i I
: be sent to the trxal court under App R. 27 3 Costs shall be taxed under AppR. 24.

. sy :.1
B SUNDERMANN, .J HILDEBRANDT and CUNNINGHAM, JJ

To the Clerk ! : }
: " ‘Enter upon the J ourna] of the n August 27, 2008
- perorder of the Court N o

[ N,
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