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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohio Board of Tax Appeals
that affirmed the final determination of the Appelice Tax Commissioner with respect to the
assessment of the Appellant’s property for tax year 2004. The case involves a public utility
property tax assessment. A motion on the issue of collateral estoppel filed by the Appellant with
the Board of Tax Appeals was overruled and the Tax Commissioner’s tax year 2004 assessment
of Appellant’s assets was affirmed by the Board of Tax Appeals. The Record in this appeal is
identical to the record before the Board of Tax Appeals in case no. 2004-K-1222, involving the
assessment of Appellant’s assets for the tax year 2003, decided September 16, 2005, upon which
the Appellant’s motion on the issue of collateral estoppel was based. See Transcript on Appeal
filed by the Tax Commissioner with tﬁe Board of Tax Appeals on March 31, 2006, Supp. at
pages 1-167. The parties agreed to waive the hearing béfore the Board of Tax Appeals
scheduled for February 16, 2007 and submit the case to the Board of Tax Appeals based on the
Record. The Record in the appeal is as follows.

STATEMENT OF THE FACTS

The Appellant owns a 41.26 mile fiber optic loop in Cuyahoga County, Ohio. Supp. at
pages 132 and 133. The Appellant constructed the fiber optic ldop and utilizes only 12.5% (36
strands\ 288 strands) of the fiber that comprises the loop. Supp. at pages134 and 135. The
Appellee Tax Commissioner acknowledged this fact in his final determination on the Appellant's
2003 tax year assessment and reduced the assessed taxable value of Appellant’s unused and unlit
fiber optic cable from $1,758,057 to $219,757 (an 87.5% decrease). Supp. at pages 126 and 127,
The 2003 tax year final determination of the Tax Commissioner was affirmed by the
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Ohio Board of Tax Appeals in case no. 2004-K-1222, decided September 16, 2005. Supp. at
page 213. A copy of the Board's decision 2003 tax year decision and order was attached as
Exhibit A to Appellant’s motion on the issue of collateral estoppel before the Board of Tax
Appeals. Supp. at pages 207-213. The 2003 tax year Board of Tax Appeais decision and order
on the Tax Commissioner's 2003 tax year final determination was issued prior to the 2004 tax
year final determination by the Tax Commissioner at issue in this appeal. Supp. at pages 207, 3.
The Tax Commissioner did not reduce the assessment of the same assets for the tax year 2004
even though the Tax Commissioner in his 2004 tax year final determination expticitly found
"[t}he petitioner's assets and business have not changed materially since the Board's ruling on the
petitioner's public utility property tax for the 2003 tax year." Supp. at page 5. This finding by
the Taxr Commissioner served as the basis for the motion by the Appellant on the issue of
collateral estoppel before the Board of Tax Appeals and its appeal to this Court.

The Transcript on Appeal prepared by the Tax Commissioner contains the evidence
submitted by the Appellant in support of their position that the entire cost of Appellant’s network
should be reduced by approximately 87.5%. Supp. at pages 9-113, 119-135, and 137. The
Appellant's appeal to the Board of Tax Appeals in this case raised the exact same issues raised
before the Board of Tax Appeals and the Tax Commissioner in the 2003 tax year appeal. See
Supp. at pages 124-130. Only assignments of error 1 and 2 were unique to the 2004 appeal, they
raised the collateral estoppel issue addressed in the Appellant’s motion.

The hearing before the Ohio Board of Tax Appeals in case no. 2004-K—1222 (the tax year
2003 appeal) and the hearing before the Tax Commissioner on the 2004 tax year assessment
were held on the same dajf. Supp. at pages 12 and 115. At both hearings the Appellant
submitted the testimony of Gary Azzolina, Director of Project Management at American Fiber
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Systems, Inc. Mr. Azzolina planned and built the fiber optic loop whose value is at issue in this
appeal. Supp. at pages 21-23 (Transcript at pages 11-13). In addition to Mr. Azzolina’s
testimony four (4) exhibits were marked and admitted into evidence at both hearings. Supp. at
pages 14, 101-13, and 110-113 (Transcript at pages 4, 95-97). And, the court reporter transcript
of the hearing before the Board of Tax Appeals i case no. 2004-K-1222 was filed with the Tax
Commissioner in the 2004 tax year petition. Supp. at pages 9-106 (Transcript at pages 2-99).

In sum, the evidence and issues before the Tax Commissioner in the tax year 2004 case
and the Board of Tax Appeals in case no. 2004-K-1222 were the same.

LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1

THE TAX COMMISSIONER OF OHIO AND OHIO BOARD OF TAX APPEALS
AS ADMINISTRATIVE TRIBUNALS ARE BOUND BY THE PRINCIPLE
OF COLLATERAL ESTOPPEL.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order is unreasonable and unlawful because it is
inconsistent with the 2003 assessment of Appellant’s property that was affirmed by the Board in
Case No. 2004-K-1222.

ASSIGNMENT OF ERROR NO, 2

The Board of Tax Appeals decision and order violates the principle of collateral estoppel to the
extent that it is inconsistent with the 2003 assessment affirmed by the Board in Case No. 2004-
K-1222.

ASSIGNMENT OF ERROR NQO, 3

The Board of Tax Appeals findings on the issue of collateral estoppel are unreasonable and
unlawful. .



The final determination of the Tax Commissioner in this case recognized the Board of
Tax Appeals Decision and Order in case no. 2004-K-1222 but did not follow it. Supp. at page 5.
Tax Commissioner’s finding that "[t}he petitioner's assets and business have not materially
changed since the Board's ruling on the petitioner's public uiility property tax for the 2003 tax
year" estopps the Tax Commiésioner from making a different finding on the assessment issues in
this case. See Supp. at page 5, See also Superior’s Brand v. Lindley (1980), 62 Ohio St.2d 133
(collateral estoppel applied in context of a sales tax assessment)' (hereinafter Superior’s Brand).
The facts and issues in the 2003 and 2004 tax year cases are identical; the final determinations of
the Tax Commissioner and the_ decisions and orders of the Ohic Board of Tax Appeals are not.
The Tax Commissioner cannot ignore the findings of the Board of Tax Appeals in case no. 2004-
K-1222. The Board of Tax Appeals cannot ignore the findings that it affirmed in case no. 2004-
K-1222.

The purpose of the doctrine of Collateral Estoppel is to avoid the relitigation of issues.
By ignoring the Board of Tax Appeals decision and order in case no.2004-K-1222 the Tax
Commissioner successfully forced Appellant to relitigate the issues decided by the Board of Tax
Appeals in that case, this is contrary to the purpose and policy behind the doctrine of Collateral
Estoppel. ';See Judicial Application of Issue Preclusion in Tax Litigation: INlusion or

[llumination", Vol. 59, No. 1, The Tax Lawyer, by Grover Hartt, IIl and Jonathan L. Blacker.

Supp. at pages 232-267. The Tax Commissioner final determination and the Board of Tax
Appeal decision and order affirming that determination are unreasonable and unlawful.

Since the Appellant was forced to relitigate the issues previously decided by the Board of



Tax Appealsl, the Appellant incorporated the issues and arguments raised by the Appellant in
their tax year 2003 tax yeai: appeal even though they had been decided by the Board of Tax
Appeals in case no. 2004-K-1222. The Appellant requested that the Board of Tax Appeals, as
the Tax Commissioner did below, reconsider the all the issues it raised in the 2003 tax year
appeal and find for the Appellant on all issues.

PROPOSITION OF LAW NO. 11

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS UNLIT FIBER
OPTIC CABLE FOR THE REASON THAT IS NOT USED IN BUSINESS.

This proposition of law addresses the following assignments of error.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order taxing unlit and unused fiber optic cable and the
costs incurred to install, support, and monitor unlit and unused fiber is unreasonable and
unlawful,

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s fmal
determination is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 6

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s determination
to reject the Appeliant’s petition for reassessment is unreasonable and unlawful,

ASSIGNMENT OF ERROR NOQ. 7

The Board of Tax Appeals findings on the issues raised in the Appellant’s Petition for
reassessment are unreasonable and unlawful.

L

In order to be subject to tax in Ohio personal property must be “used in business.” See

Revised Code 5701.08. The Tax Commissioner in the 2003 tax year case correctly found that

1 The Board of Tax Appeal did not rule on Appellant’s motion on the issue on collateral estoppel prior to the
hearing in the case.
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Appellant’s unlit/unused fiber optic cable was not used in business aﬁd the Board of Tax Appeals
affirmed this determination. Appendix at page 40, Supp. at page 213. See also United

| Telephone v. Tracy (1999), 84 Ohio St.3d 506, This determination should have been applied by
the Tax Commissioner and Board of Tax Appeals in their review of the Appellant’s 2004 tax
year assessment. |

The Appellant raised the issue of collateral estoppel in its notice of appeal from the final
determination of the Tax Commissioner for the tax year 2004 to the Ohio Board of Tax Appeals.
Supp. at page 175. The underlying petition for reassessment in the 2004 tax year appeal was
filed December 2, 2004 and incorporated the Appellant’s appeal of the 2003 tax yéar assessment
to the Ohio Board of Tax Appeals. Supp. at pages 119-138. As a result, the pending 2003
appeal and final determination by the Tax Commissioner in that tax year were clearly included in
Appellant’s 2004 tax year appeal and the issue of collateral estoppel preserved for purposes of
the appeal. The_ Board of Tax Appeals finding that the Appellant had somehow waived the issue
is unreasonable and unlawful.

The Board of Tax Appeals reviewed the 2003 tax year determination of thg Tax
Commissioner under Revised Code Sections 5717.02 and 5717.03 and affirmed the Tax
Commissioners’ final determination in that appeal. Supp. at pages 207-213. The Tax
Commissioner in its tax year 2004 final determination expressly found that the facts had not
changed, and even though the Tax Commissioner advanced a different theory for purposes of
assessing the Appeliant (that has no basis in law or fact as discussed below), the Board of Téx
Appeals decision not to apply the doctrine of collateral estoppel in this appeal was an abuse of
discretion.

As noted above, the doctrine of collateral estoppel applies to administrative proceedings.

6



Superior’s Brand, supra. In this appeal (1) The issues in the 2003 and 2004 tax years were

identical, (2) there had been no change in the facts or law between the Tax Commissioner final
determinations and Board of Tax Appeal decision and orders in the 2003 and 2004 tax year
cases, and (3) no special circumstances which would warrant an exception to the application of

collateral estoppel exist in this case. See Montana v. United States, 440 U.S. 147, 155 (1979) as

discussed in “Judicial Application of Issue Preclusion in Tax Litigation: Illusion or Illumination”
Tax Lawyer, Vol. 59, No. 1, contained and in the Supplement to the Briefs at pages 232-267,
page 219,

The Tax Commissioner in his 2003 final determination reduced the assessed taxable
value of Appellant’s unused and unlit fiber optic cable from $1,758,057 to $219,7$7 (a 87.5%
decrease). Supp. at page 127. The Appellant did not challenge that portion of the assessment in
its 2003 tax year appeal. Supp. at pages 124-130. The Tax Commissioner in its 2003 final
determination did not reduce his assessment of the remainder of Appellant’s taxable property
comprised of $3,275,0600 for the installation of conduit pipe, $306,000 for poles and above
ground support, and $37,954 for monitoring equipment. Supp. at pages 126-127. If the Court
does not find that collateral estoppel applies in this appeal the Appellant submits the following
for the Courts consideration.

In support of its appeal to the Board of Tax Appeals in the 2003 and 2004 tax year
appeals, the Appellant submitted the testimony of Gary Azzolina, Director, Project Management,
at American Fiber Systems, Inc. Supp. at pages 21-100 (Transcript at pages 11-94).

In his testimony before this Board Mr. Azzolina’s discussed the installation of the conduit
line, the extra cost associated with running two additional conduit lines through the Shaker
Heights tax district (District 510) in order to get a permit from the municipality (Supp. at pages
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33-35, Transcript at pages 24-25), which no one (including American Fiber) is using (Supp. at
page 71, Transcript at page 63), at a excess or additional cost of $161,977.76 (Supp. at pages 51-
54, Transcript at pages 42-45).” And, that make ready costs for the loop (Supp.at pages 57-60,
Transcript at pages 49-51), which constituted improvements to the property of others, totaled -
$25,000 per mile, or $4.78 per foot (Supp. at pages 62-65, Transcript at pages 54-56). The role
played by the monitoring equipment is discussed at pages 58-63 in the Transcript and the cost at
page 38. Supp. at pages 66-71 and 47. This evidence supports a deduction from Appellant’s
network cost of $161,977.76 for the two Shaker Heights conduit lines, $1,031,250 in make ready
costs or fees (41.26 miles x $25,000), in addition the reduction of Appellant’s remaining conduit
cost by the 87.5% figure previously approved by the Tax Commissioner, and Board of Tax
Appeals in the 2003 year appeal for Appeliant’s unlit and unused. fiber optic cable.

In the alternative, the Appellant submits that the conduit, pole and make ready fees, and
monitoring equipment should be treated in the same manner as the unused and unlit fiber and.
that Appellant should only be assessed for that portion of _the costs utilized to support the lit fiber
($4,925,514 x .125% x .25 = $153,922 total taxabie value). Supp. at page 140.

The Tax Commissioner did not submit the testimony of any witnesses in the appeal. The

2 As noted by Mr. Azzolina at page 45 of the Transcript in this case (Supp. at pages 53-54), his
calculation includes the cost of the fiber, the calculation below does not.

$ 5,439,057 {Supp. at page 70, Transcript at page 62 — excludes the $37,954 in
monitoring equipment included in Appellant’s return)
-$ 1,758,057 (Supp. at pages 5 and 9 = fiber cost)
$ 3,681,000
= 4126 miles  (Supp. at pages 5 and 9)

$89.214.74

x 407 Shaker Heights (Supp. at pages 5 and 9)
$363,103.99

X 30 (Supp. at page 53, Transcript at page 45)

$108,931.20
8



only exhibits offered by the Tax Commissioner on appeal were the Guidelines for Filing Public
Utility Tax Reports. Supp. at pages 178-179.

The final determination of the Tax Commjssi(;ner in the 2003 tax year appeal recognized
that Appellant’s unused and unlit fiber should not be assessed for tax purposes. There was no
change in the law in Ohio between the tax years 2003 and 2004. For the same reasons, the
Appellant submits that the conduit, poles and above ground support, and monitoring equipment
should only be taxed in accord with the taxation of Appellant’s fiber since one would not exist
without the other. Supp. at page 71, Transcript at page 63. The costs incurred for conduit, poles
and above ground support, and monitoring equipment were only incurred to support the fiber
optic cable, of which only 12.5% is being used. And, the inclusion of the excess cost for the
Shaker Heights conduit results in the Appellant having to pay tax on something they don’t own,
did not want or need to install, and can’t use.

PROPOSITION OF LAW NO. O1

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS UNLIT FIBER
OPTIC CABLE AS INVENTORY SINCE IT IS NOT SALABLE AS A
PHYSICAL OBJECT, IT IS AN ASSET USED IN RENDERING A SERVICE.

This proposition of law addresses the following assignments of error.

ASSIGNMENT OF ERROR NO. 8

The Board of Tax Appeals decision and order applying the valuation method contained in the
Department of Taxation’s “Valuation of Public Utility Property” booklet with respect to the
taxation of unlit and unused fiber optic cable, conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 9

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s determination
to reject the Appellant’s petition for reassessment with respeet to unlit and unused fiber optic
cable and the installation and cost of conduit pipe, poles and monitoring equipment for unused
and umlit fiber optic cable is unreasonable and unlawful.

9



ASSIGNMENT OF ERROR NO. 10

The Board of Appeals decision and order did not determine the true value of the unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable as required by Statute, and is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 11

The Board of Tax Appeals decision and order did not determine the true value of unlit and
unused fiber optic cable, the installation and cost of conduit pipe, poles and monitoring
equipment for unused and unlit fiber optic cable as required by Ohio Law, and is unreasonable
and unlawful. :

ASSIGNMENT OF ERROR NO. 12

The Board of Tax Appeals decision and order with respect to the taxation of unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful for the reason that the Record
does not contain evidence to support the taxation of these items.

ASSIGNMENT OF ERROR NO. 13

The Board of Tax Appeals abused its discretion, acted unreasonably, unlawfully and arbitrarily
in taxing unlit and unused fiber optic cable, the installation and cost of conduit pipe, poles and
monitoring equipment for unused and unit fiber optic cable.,

ASSIGNMENT OF ERROR NO, 14

The Board of Tax Appeals decision and order to tax unlit and unused fiber optic cable, and the
installation and the cost of conduit pipe, poles and monitoring equipment for unused and unlit
fiber optic cable constitutes the taking of property without due process and is therefore in
violation of Amendment XIV, Section I of the United States Constitution.

ASSIGNMENT OF ERROR NO. 15

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the right of “equal
protection” under Article I, Section 2, and Article II Section 26, Ohio Constitution and
Amendment X1V, Section I, United States Constitution.

ASSIGNMENT OF ERROR NO. 16

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the Ohio and
United States Constitutions.

10



The final determination of the Tax Commissioner, affirmed by the Board of Tax Appeals,
to assessing Appellant’s unlit fiber as inventory has no basis in law or fact. Inventory is not
specifically identified in Revised Code 5727.06 (c) or defined in Revised Code 5701.03.
Inventory is not addressed in the Guidelines for Filing Ohio Public Utility Tax Reports (Supp. at
pages 178-199) and the forms for the reporting of the assets of an interchange
telecommunications company do not provide for the reporting of inventory. Supp. at pages 150-
167. The Appellant did not report any assets as inventory (Supp. at pages 150-167) and the Tax
Commissioner in its initial assessment .éf the Appeliant’s assets did not classify any of
Appellant’s assets as inventory. Supp. at page 142.

 The Appellant does not sell fiber optic cable. The Appellant provides telecommunication
capacity to its clients,'which is not a tangible asset. There is no evidence in the Record to
support the assessment of Appellant’s unlit fiber as inventory. The Appellant submits that the
Tax Commissioner’s determination to assess Appellant’s unlit fiber as inventory, as affirmed by

the Board of Tax Appeals, is unreasonable and unlawful.

11



CONCLUSION

For the foregoing reasons the Appellant, American Fiber Systems, Inc. respectfully
requests that the Court reverse the decision and order of the Ohio Board of Tax Appeals and
remand the case with instructions to reverse the final determination of the Tax Commissioner
and assess the Appellant’s property in accord with the Tax Commissioner’s 2003 tax year final
determination. In the alternative, the Appellant respectfully requests that the conduit, pole and
make ready fees, and monttoring equipment be treated in the same Mer as the unused and
unlit fiber and that American Fiber Systerﬁs, Inc. should only be assessed for that portion of the |
costs utilized to support the lit fiber ($4,925,514 x 12.5% x .25 =8153,922 total taxable value).

Supp. at page 140.

Respectfully submitted,

SL

o~

Todd W. Sleggs, Esq. (0040921)
COUNSEL OF RECORD

820 W. Superior Avenue, Suite 400
Cleveland, Ohio 44113

(216) 771-8990 .

(216) 771-8992 —FAX

ATTORNEY FOR APPELLANT
AMERICAN FIBER SYSTEMS, INC.
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CERTIFICATE OF SERVICE
A copy of the foregoing Brief of Appellant American Fiber Systems, Inc. was mailed via
regular U.S. mail postage prepaid, the ﬁgay of October 2008, to Barton A. Hubbard,
Attorney General'S Office, Tax Division, State Office Tower, 30 East Broad Street, 16th Floor,

Columbus, Ohio 43215-3428, Attorney for the Appellee Tax Commissioner of Ohio.

Todd W. Sleggs, Esq. (004092FF=

PPT0039-04
SAWPDocs\SCT\39BRIEF2.doc
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IN THE SUPREME COURT
STATE OF OHIO

APPEAL FROM THE BOARD OF TAX APPEALS

AMERICAN FIBER SYSTEMS, INC., ) SUPREME COURT CASE
' ) NUMBER: :
Appellant, ) :
' )
V. )
| )
RICHARD A. LEVIN, FORMERLY ) ,
WILLIAM W. WILKINS, } BOARD OF TAX APPEALS
TAX COMMISSIONER OF THE ) CASE NO. 2006-B-118
STATE OF OHIO, )
- ‘ ) .
) NOTICE OF APPEAL TO THE
) SUPREME COURT OF OHIO
) PURSUANT TO SECTION
Appeliee. ) 5717.04 REVISED CODE
) .

The Appellant, American Fiber Systems, Inc., by and through counsel,
hereby gives notice of its appeal to the Supreme Court of The State of Ohio, from a
Decision and Order of the Ohio Board of Tax Appeals, rendered on the 10th day of

June 2008, a copy of which is attached hereto as "Exhibit A" and which is



incorporated herein as though fully rewritten in this Notice of Appeal. The Errors
complained of are attached hereto as "Exhibit B” which are incorporated herein by
reference.

Respecifully submitted,

COUNSEL OF RECORD
820 W. Superior Avenue
Suite 400

Cleveland, OH 44113
{216) 771-8990

(216) 771-8992 - FAX

ATTORNEYS FOR APPELLANT
AMERICAN FIBER SYSTEMS, INC.




OHIO BOARD OF TAX APPEALS

American Fiber Systems, Inc., ) CASE NO. 2006-B-118
)
Appellant, )} (PUBLIC UTILITY PERSONAL
) PROPERTY TAX)
)
VS. ) DECISION AND ORDER
)
William W. Wilkins, )
Tax Commissioner of Ohio, )
)
Appellee. )
APPEARANCES:
For the Appellant - Sleggs, Danzinger, & Gill Co., LPA
Todd W. Sleggs
820 West Superior Avenue
Suite 400
Cleveland, Ohio 44113
For the Tax .
Commissioner - Atiomey General of Ohio
Barton A. Hubbard

Asst. Attorney Genexzal

State Office Tower, 25™ Floor
3(t East Broad Street
Columbus, Ohio 43215

Entered June 10, 2008
Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur,
Appellant, American Fiber Systems, Inc. (“AFS”), challenges a final
determination issued by the Tax Commissioner denying 1ts petition  for -
reassessment and affirming a public utility property tax assessment for tax year
2004. We consider this matter upon appellant’s notice of appeal, the statutory

transcript (“S.T.”) certified by the Tax Commissioner purstant to R.C. 5717.02,

d
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the hearing, and the briefs filed herein by the parties. Appellant waived hearing
before this board; however, appellee appeared and a hearing was held.

Followmg the filing of appellant’s 2004 annual report as an
mierexchange telecommmnications company, the Tax Commmssioner issued an
assessment which reflected an increase in the taxable wvalue of appellant’s
property. Appellant subsequently filed a petition for reassessment, asserting that
the total taxable value of its property should be reduced by $1,075,180 to
$156,200. S.T. at 117. Thereaficr, the commissioner affirmed his previous
assessment, stating as fo]lows, in relevant pa:rt

“Within Ohio, the petitioner has bult a
communications fiber loop in Cuyahoga County. This
consists of a forty-one mile fiber optic loop and other
network equipiment associated with the loop. The fiber
loop contains 288 strands of fiber, bundled together.
The bundle of fiber runs throngh one conduit
throughout the forty-one mile loop. At the hearing, the
petitioner stated that only 36 of the 288 strands have
ever been lit, and that the remaining 252 strands have
never been lit. The petitioner stated at the hearing that
four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to rum three conduit
pipes through this four mile section. Two of the three
conduit sections in Shaker Heights are empty and have
never had fiber in them.,

“The petitioner has stated that it does not provide
telecommunication services, and undér its business
model it has no intention to do such. The petitioner
has stated that its business is to lease fiber to
telecommunications carriers and other organmizations,
which can use the fiber to provide telecommunications
services to their customers. It built the fiber loop in
- order that it could lease fiber to Cable and Wireless, a
provider of telecommunication services. The

2
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petitioner started building the fiber loop only after it
signed an indefeasible right to use agreement in which
Cable and Wireless agreed to lease some of its fiber.

“Subsequent to filing its 2004 Annual Report an
assessment was issued reflecting the taxable value of
its property as required by statute. The petitioner
timely filed a petition for reassessment.  The
petitioner’s contentions are addressed below.,

“Regarding its fiber cable, the petitioner has shown
that 252 of its 288 fibers, or 87.5% have never been lit.
It now requests that 87.5% of the value of the fiber
assessed should be removed from the assessment,
arguing that this 87.5% of the fiber is “dark fiber.”
This contention 1s not well taken.

“The petitioner’s business model is to lease or sell
fiber to telecommunication service providers and
others. . These third party lessees control when they
want to light the fiber and wuse it in their
telecommunication endeavors. Thus, the petitioner
built the fiber loop in order to lease fiber fo outside
parties.

“R.C. 5701.08 defines “used in business,” in pertinent
part: :

(A) Personal property is “used” within the meaning of
“nsed in_business” when emploved or utilized in
connection with_ordinary or special operations, when
acqguired or held as means or instruments for carrving
on the business, when kept and maintained as a part of
a plant capable of operation, whether actually in
operation or nof, or when stored or kept on hand as
material, parts, products, or merchandise. Machinery
and equipment classifiable upon completion as
personal property while under construction or
installation to become part of a new or existing plant
or other facilify is not considered to be “used” by the
owner of such plant or other facility within the
meaning of “used in business™ until such machinery
and equipment is installed and in operation or capable
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of operation in the business for which acquired.
Agricultural products in storage in a grain elevator, a
warchouse, or a place of storage which products are
subject to control of the United States government and
are to be shipped on order of the United States
government are not used in business in this state.
[Emphasis added.]

“As described in R.C. 5701.08, property is used in
business when it is “employed or utilized with
ordinary or special operations,” or when “held as
means or mstruments for carrying on the business.” In
the instant case, the petitioner held the completed fiber
for lease, and the fiber was used in its “ordinary
operations™ as property available for lease. Also, the
petifioner’s inventory of fiber i1s necessary in order for
the petitioner to-carry out its leasing business. For
without fiber available for leasing, the petitioner would
have no property to lease, and could not fulfill any -
upcoming lease arrangements.

“In ifs petition, the petitioner argues that its unleased
fiber is exempt from taxation as “dark fiber.”
However, in the petitioner’s business of leasing fiber,
such unlit fiber held in invéntory is used in its business
as inventory awaiting leasing.” S.T. at 1-2. (Emphasis
sic.)

In 1ts notice of appeal, AFS alleges thirteen specifications of error.

Therein, appellant disagrees with the commissioner’s ruling that its unlit fibers are
“used in business” and subject to tax. Appellant also asserts that the taxable value
of the remainder of its property, i.e., conduit pipe, above—ground poles, and
computer monitoring system, should be reduced on a pro rata basis fo correlate
with the unlit, 1.e., unused, fiber optic wire within its net*&ork 7 In addition,
appellant claims the commissioner’s refusal to make such an adjustment results in

a violation of rights guaranteed by the Ohio and United States Constitutions.

;7 L)



Finally, AFS argues that the commissioner’s deterrmination violates the principle
of collateral estoppel as it is inconsistent with this board’s decision in 4m. Fiber
Systems, Inc. v. Wilkins (Sept. 16, 2005), BTA No. 2004-K-1222, umeported.

We first dispense with appellant’s constitutional challenges by
pointing out that the Board of Tax Appeals is a statutorily created quasi-judicial
administrative agency, which lacks jurisdiction to declare a statute
. unconstitutional. S.5, Kresge Co. v. Bowers (1960), 170 Ohio- St. 405, paragraph
one .of the syllabus; Hér;ric v. Kosydar (1975), 44 Ohio St.2d 128, 130; Roosevelt
Properties Co. v. Kinney (1984); 12 Ohi.o St.3d 7, 8; Cleveland Gear Co. v.
Limbach (1988}, 35 Ohio St.3d 229, péragraph one of the syllabus. As discussed
m MCI T elecommunic:::ﬁons Corp. v. Limbach (1994), 68 Ohio St.3d 195, 197-
198, the coturt agreed with this 50ard’s conclusion that we are equally without
jurisdiction to consider Whethér a statute has been applied in an vnconstitutional
manner. See, aléo, GTE North, Inc. v. Zaino, 96 Ohio St.3d 9, 2002-Ohio-2984.
Given our inability to grant the relief requested, we must decline to rule upon the
constitu-ﬁonél arguments which appellant has advanced within its notice of appeal.

In considering the remainder of appellant’s arguments, we refer to
the court’s decision in Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d
213, 215, m which it held that “wheﬁ an assessment is contésted, the taxpayer has
the._bufden “¥E¥ to show m what manner and. to what extent **¥* _ the
commissioner’s Iinvesﬁgation and audit, and thc findings and assessments based

thereon, were faulty and incorrect.” Id. Subsequently, in Alcan Aluminum Corp.
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v. Limbach (1989), 42 Ohio St.3d 121, the court succinctly set forth the standard
which this board is to use in conducting our review:

“Absent a demonstration that the commissioner’s
findings are clearly unreasonable or unlawful, they are
presumptively valid. Furthermote, it is error for the
BTA to reverse the commissioner’s deterimination
when no competent and probative evidence is
presented to show that the commissioner’s
determination is factnally incorrect. ***” Id. at 124.
(Citation omitted.)

See, also, H’atchacforian v. Lindley (1986), 21 Ohio St.3d 66,
paragraph one of the syllabus; RK E. Trucking, Inc. v. Zaino, 98 Chio St.3d 495,
499, 2003-Ohio-2149, 9 26.

On Febma;[y. 8, 2007, AFS filed a “Motion on the Issue of Collateral
Estoppel.” We overrule appellant’s motion. In its attached memorandum,
appellant argues as follows:

“The Appellant owns a 41.26 mile fiber optic. loop in
Cuyahoga County, Ohio. See Tax Commissioner
Transcript (hereinafter TR) at pages 130 and 131. The
Appellant constructed the fiber optic loop and utilizes
only 12.5% (36 strands\288 strands) of the fiber that
comprises the loop. TR at pages 132 and 133. The
Appellee Tax Commissioner acknowledged this fact in
his final determination on the Appellant’s 2003 tax
year assessment and reduced the assessed taxable
value of Appellant’s unused and unlit fiber optic cable
from $1,758,057 to $219,757 (an 87.5% decrease). TR
at pages 124 and 125.-

“The 2003 tax year final determination of the Tax
Commissioner was affirmed by this Board in case no.
2004-K-1222, decided September 16, 2005. A copy of
the Board’s decision is attached as Exhibit A. This
Board’s decision and order on the Tax Commissioner’s
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2003 tax year final determination was issued prior to
the 2004 tax year final determination at issue in this
appeal. The Tax Commissioner did not reduce his
assessment of these same assets for the tax year 2004
even though the Tax Commissioner in his final
determination explicitly found ‘[t]he petitioner’s assets
and business have not changed materially since the
Board’s ruling on the petitioner’s public utility
property tax for the 2003 tax year.”

ez

“The purpose of the doctrine of Collateral Estoppel is
- to” avoid the relitigation of issues. See Mentor
Industrial Park Limited Partnership v. Lake Cly. Bd. of
Revision, Board of Tax Appeals Case no. 89-X-907, et
al., decided June 30, 1992, Slip op. A copy is attached
as Exhibit B. By ignoring this Board’s decision and
order in case no. 2004-K-1222 the Tax Commissioner
is attempting to relitigate the issues decided by this
Board in that case, this is contrary to the purpose and
policy behind the doctrine of Collateral Estoppel. ‘See
Judicial Application of Issue Preclusion in Tax
Litigation. Ilusion or Ilumination.” Vol. 59, No. 1,
The Tax Lawyer, by Grover Hart, 1II and Jonathan L.
Blacker.”! Id. at 2,4.

The Tax Commissioner filed his reply brief on July 3, 2007.

Therein, the commissioner argues three propositions of law. First, that the unlit
dark fiber was “nsed m business” within the meaning of R.C. 5701.08 and
therefore subject to taxation. Id. at 3-11, Next, that AFS failed to meet its burden
of proof of showing the “extent” of the claimed error by reason of its estimates of

value. Id. at 11-14. And, finally, that appellant never raised the issue of collateral

! Appellant also filed a brief on this matter consistent with the above. Therein AF 3 noted that the parties

waived the evidentiary hearing before the board, This brief was filed on April 24, 2007,
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estoppel in its petition for reassessment and is now precluded from doing so
before this board. Id. at 14-16.

The appellee contends that the threshold question is whether AFS
addressed the collateral estoppe! issue in its petition for reassessment. This
proposition, in the context of public utility property tax appeals, has been
approved by the board in Ohio Edison Co. v. Tracy (Interim Order, May 21,
A 1999), BTA No. 1997-K-322, unreported,- as well as 4dm. Fiber Systems, supra,
based upon R.C. 5727.47 and CNG Dev. Corp. v. Limbach (1992), 63 Ohio St.3d
28. The present appeal was taken from a final determination issued by the
COMITHSSIONer on Novembér 30, 2005. By that time, not only was the appellant
aware of the commissioner’s position for the prior year, but it also had fhe board’s
decision in Am. Fiber Systems. Cleatly, ap?cllant could have asserted before the
commissioner that by virtue of his actions taken with respect to the 2003 tax year,
the same result was compelled for the subsequent tax year. Therefore, we agree
that this argument could and should have been raised by the appellant pfévionsly
and its failore to do so precludes it from consideration on appeal, Howevar, even
if gippellant were entitled to pursue such argument, it falls within the general rﬁlc
announced by the court in Recording Devices, Inc. v. Bowers (1963), 174 Ohio St.
518, paragraph one of the syllabus, that “[e]stoppel does not apply against the state |
of Ohio as to a taxing statute,” See, also, NDM Acquisition Corp. v. Tracy (1996),
76 Ohio St.3d 83. Herein, we find no circumstances warranting an excepﬁon to

this rule.
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Even if we were 10 consider AFS’s contention that the judgment in
American Fiber Systems Inc., supra, has a collateral estoppel effect on the
commissioner’s final determination, we would not find merit in appellant’s
argument. In the modem wview, collateral estoppel is embraced by the broader
doctrine of res judicata. Hicks v. De La Cruz (1977), 52 Ohio St.2d 71.

The doctrine of res judicata has been defined as follows by the Ohio
Supreme Court:

“A final judgment or decree rendered upon the merits
without fraud or collusion, by a court of competent
jurisdiction, is conclusive of rights, questions and facts
in issue as to the parties and their privies, and is a
complete bar to any subsequent action upon the same
cause of action between the parties and their privies,
and 15 a complete bar to any subsequent action upon
the same cause of action between the parties or those
in privity with them. The prior judgment is res
Judicata as between the parties or their privies.
(Paragraph No. 1 of syllabus of Norwood v.
McDonald, 142 Ohio St. 299, approved and
followed.)” Whitehead v. General Telephone Co.
(1969), 20 Ohio St.2d 108 paragraph ome of the
syllabus. '

And in the second syllabus of the same case, the court defined collateral estoppel:

“A final judgment or decree in an action does not bar a
subsequent action where the causes of action are not
the same, even though each action relates to the same
subject matter. However, a point of law or a fact
which was actually and directly in issue in the former
action, and was there passed upon and determined by a
court of competent jurisdiction, may not be drawn in
question in a subsequent action between the same
parties or their privies. The prior judgment estops a
party, or a person in privity with him, from
subsequently relitigating the identical issue raised in
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the prior action. (Paragraphs Nos. 2 and 3 of syllabus
of Norwood v. McDonald, 142 Ohio St. 299, approved
and followed.)”

However, in the matter before us, the subject issue of the taxability
of dark fiber was never litigated before this board in the earlier case.
In Am. Fiber Systems, supra, we stated as follows:

“Following the filing of appellant’s 2003 annual report
as an interexchange telecommunications company, the
Tax Commissioner issued an assessment which
reflected an increase in the taxable value of appellant’s
property. Appellant subsequently filed a petition for
reassessment, asserting that the total taxable value of
its property should be reduced from $1,323,740 to
$156,200. The commissioner granted a reduction; but
only to the extent of $943,000, which comported with
that amount of fiber optic wire which was “unlit” and
not used in appellant’s business. In reaching this
conclusion, the commissioner dispensed with the
issues raised by appellant in the following manmer:

“Within ~ Ohio, the petitioner operates a
communications network in Cuyahoga County. This
network consists of a forty-one mile optic loop and
other network equipment. The fiber loops contains
288 strands of fiver, bundled together. The bundle of
fiber runs through one conduit thronghout the forty-
one mile Joop. The petitioner states that only 36 of the
288 strands have ever been lit, and that the remaining
252 strands have never been lit.

“The petitioner contends that the assessed taxable
value should be reduced from $1,323,740 to $156,200,
a reduction of $1,167,540, to compensate for the
unused and unlit fiber optic cable on its books. This
contention is well taken in part.

“In a telephone conversation, the petitioner stated that

the total network cost of $5,439,057 is comprised of
approximately $3,275,000 for installation of the one
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conduit pipe that traverses the entire 41 mile fiber
loop, $406,000 for poles for the above-ground part of
the fiber loop, $1,758,057 for fiber costs, and $38,000
for monitoring equipment. The petitioner is requesting
an 87.5% reduction in the value of all of its personal
property due to its primarily unlit fiber optic cable
system. While the petiioner can be granted a
reduction in the value of its fiber cable due to the unlit
fiber in its system, the fact that it has unlit fiber does
not reduce the value of all of its other equipment
besides its fiber. The fiber that has been lit uses the
conduit pipe, the above-ground poles, and the
monitoring system. As the It fiber uses these
components, the components are considered used in
business pursuant to R.C. 5701.08. However, the
petitioner has shown that 252 of its 28 fibers, or
87.5%, have never been lif, are not used in business
and therefore the wvalue of the fiber assessed,
$1,758,057.00, shall be reduced by 87 5% to reflect
this.” 8. T.1-2.

“Although appellant agrees with that aspect of the
commissioner’s ruling that its unlit fibers are not used
in business and, as a result, are not to subject 1o tax,
through mmltiple specifications of error, appellant
asserts that the taxable value of the remainder of its
property, 1.e., conduit pipe, above-ground poles, and
computer monitoring system, should be reduced on a
pro rata basis to correlate with the unlit, i.e., nnused,
fiber optic wire within its network.” Id. at 2-3.

Tn that case, the board simply recounted the decision of the Tax

~ Commuissioner on the issue of the unlit dark fiber. The matter was nof litigated
before the lBTA, The issue which was litigated deait with the remainder of AFS’s
property, 1.e., conduit pipe, above-ground poles, and computer monitoring system.
Thefein, the board determined that said property should not be reduced oﬁ a

prorated basis to correlate with the unlit fiber optic wire within its network.
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Collateral estoppel does not apply to the issue of taxability of the dark fiber and is
hereby rejected.

AFS also contended that the dark fibers were not “used in business™
as they were vnlit and therefore not subject to taxation. Appellant cited United
Tel. Co. of Ohio v. Tracy (1999), 84 Ohio St.3d 506 in support. The record
reflects that AFS owned a 288 fiber optic strand network, of which 36 were lit and
252 were unlit. S.T. at 107. However, AFS was in the business of leasing these
fiber optic strands to other entities. S.T. at 1, 88, 138. ‘Therefore, we must
d.isagreé with AFS’s application of United Tel.. That case is distinguishable given
that appellant leases the property in issue rather than using it in its own right.
Thus, absent other evidence before us, we would conclude that the dark fiber wés
indeed “used in business” and therefore taxable. See Equilease Corp. v. Donahue
(1967), 10 Ohio St.2d 18; CC Leasing Corp. v. Limbach (1986), 23 Ohio St.3d
204

AFS has waived an evidentiary hearing before this board and has
provided no new evidence before the cm;n::missioner_.2 In domg so, we have no
detailed breakdown of costs involved if we were to accepf, which we do not,
AFS’s proposition that only 36 lit fibers were “used in business” and tﬁe rest were
exempted from taxation. We have no way of determining the costs which should
be considered fixed and those which are variable and the proper allocation of

costs. AFS’s pmposition is far too simplistic to be useful. Therefore, we have no
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evidence before us which would show error in the Tax Commissioner’s final
determination,

Based upon the foregoing, we must conclude that appellant has
failed to satisfy its burden of proof by providing competent and probative evidence
which would support its claims. It is fhefefore the decision of the Board of Tax
Appeals that appellant’s arguments are not well taken and the Tax

Commissioner’s final determination must be, and hereby is, affirmed.

ohiosearchkeybta

? AFS provided the cormissioner with a transcript of this board’s hearing on the previonsly cited 2003
AFS property tax appeal. 8.T. at 7-103.

1
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EXHIBIT "B"

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order is unreasonable and unlawful because it is
mconsistent with the 2003 assessment of Appe]lant ] property that was affirmed by the Board in
Case No. 2004-K-1222.

ASSIGNMENT OF ERROR NO. 2

The Board of Tax Appeals decision and order violates the principle of collateral estoppel to the
extent that it is inconsistent with the 2003 assessment affirmed by the Board in Case No. 2004-
K-1222.

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals findings on the issue of collateral estoppel are unreasonable and
uniawful. -

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order taxing unlit and unused fiber optic cable and the
costs incurred to install, support, and monitor unlit and unused fiber is unreasonable and
uniawful.

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s final
determination is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 6

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s detetmination
to reject the Appellant’s petition for reassessment is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 7

The Board of Tax Appeals findings on the issues raised in the Appellant’s Petition for
reassessment are unreasonable and unlawful. -
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ASSIGNMENT OF ERROR NO. 8

The Board of Tax Appeals decision and order applying the valuation method contained in the
Department of Taxation’s “Valuation of Public Utility Property” booklet with respect to the
taxation of unlit and unused fiber optic cable, conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 9

The Board of Tax Appeals decision and order affirming the Tax Commissioner’s determination
toreject the Appellant’s petition for reassessment with respect to unlit and unused fiber optic
cable and the installation and cost of conduit pipe, poles and monitoring equipment for unuscd
and untit fiber optic cablc is unreasonable and unlawful.

ASSIGNMENT OF ERROR NQ. 10
The Board of Appeals decision and order did not determine the true value of the unlit and vnused

fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable as required by Statute, and is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 11

The Board of Tax Appeals decision and order did not determine the true value of unlit and
unused fiber optic cable, the installation and cost of conduit pipe, poles and monitoring
equipment for unused and unlit fiber op‘tlc cable as required by Ohio Law, and is unreasonable
and unlawful. .

ASSIGNLIENT OF ERROR NO. 12

The Board of Tax Appeals decision and order with respect to the taxation of unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and untawful for the reason that the Record
does not contain evidence to support the taxation of these items.

ASSIGNMENT OF ERROR NO. 13
The Board of Tax Appeals abused its discretion, acted unreasonably, untawfully and arbifrarily in

taxing unlit and unused fiber optic cable, the installation and cost of conduit pipe, poles and
monitoring equipment for unused and unit fiber optic cable.
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ASSIGNMENT OF ERROR NO. 14

The Board of Tax Appeals decision and order to tax unlit and unused fiber optic cable, and the
installation and the cost of conduit pipe, poles and monitoring equipment for unused and unlit
fiber optic cable constitutes the taking of property without due process and is therefore in
violation of Amendment XIV, Section I of the United States Constitution.

ASSIGNMENT OF ERROR NO. 15

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the right of “equal
protection” under Article I, Section 2, and Article II Section 26, Ohio Constitution and

" Amendment X1V, Section I, United States Constitution.

 ASSIGNMENT OF ERROR NO. 16

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the Ohio and
Upnited States Constitutions.

{s-wpdocs/sct\39assn)
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CERTIFICATE OF SERVICE

~ This is to certify that a copy of the foregoing NOTICE OF APPEAL was
mailed via Certified United States Mail, postage prepaid, to Barion A. Hubbard,
Assistant Ohio Attorney General, Taxation Section, State Office Tower, 16th Fioor,
30 East Broad Streset, Cblumbus, Ohib 43215-3428, Attorney for Appellee Tax

c\;\,\
Commissioner of the State of Ohio on this A day of July, 2008.

ToddW Sleggs Esq Tfu- —

TWS:caf
PPTO039-04
{s:wpdocs\sci\39sapp) _
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OHIO BOARD OF TAX APPEALS

American Fiber Systems, Inc., )] CASE NO. 2006-B-118
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Appeliant, ) (PUBLIC UTILITY PERSONAL
) PROPERTY TAX)
)
VS. ) DECISION AND ORDER
: )
William W. Wilkins, )
Tax Commissioner of Ohio, )
)
Appellee. )
APPEARANCES:
For the Appellant - Sleggs, Danzinger, & Gilt Co., LPA
Todd W. Sleggs
820 West Superior Avenue
Suite 400
Cleveland, Ohio 44113
For the Tax
Commissioner - Attorney General of Ohio

Barton A, Hubbard

Asst, Attomey General

State Office Tower, 25™ Floor
30 East Broad Sirect
Columbus, Ohio 43215

Entered June 10, 2008
Ms. Margulies, Mr. Eberhart, and Mr. Duﬁlap coneur.

Appellant, American Fiber Systems, Inc. (“AFS™), challenges a final
determination issued by the Tax Commissioner denying its petition for
reassessment and affirming a public utility property ta).i assessment for tax year
2004. We consider this matter upon appellant’s notice of appeal, the statutory

transcript (“S.T.”) certified by the Tax Commissioner pursnant to R.C. 5717.02,
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the hearing, and the briefs filed herein by the parties. Appellant waived hearing
before this board; however, appellee appeared and a hearing was held.

Following the filing of appellant’s 2004 annual report as an
interexchange felecommunications company, the Tax Commissioner issued an
assessment which reflected an increase in the taxable value of appellant’s
property. Appellant subsequently filed a petition for reassessment, asserting that
the total taxable value of its property should be reduced by $1,075,180 to
$156,200. S.T. at 117. Thereafter, the commissioner affirmed his previous
assessment, stating as fdﬂows, in relevant part:

“Within Ohio, the petitioner has built a
communications fiber loop in Cuyahoga County. This
consists of a forty-one mile fiber optic loop and other
network equipment associated with the loop. The fiber
loop contains 288 strands of fiber, bundled together.
The bundle of fiber runs through one conduit
throughout the forty-one mile loop. At the hearing, the
petitioner stated that only 36 of the 288 strands have
ever been lit, and that the remaining 252 strands have
never been lit. The petitioner stated at the hearing that
four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to run three conduit
pipes through this four nile section. Two of the three
conduit sections in Shaker Heights are empty and have
never had fiber in them.

“The petitioner has stated that it does not provide
telecommunication services, and under its business
model it has no intention to do such. The petitioner
has stated that its business is to lease fiber to
telecommunications carriers and other organizations,
which can use the fiber to provide telecommunications
services to their customers. If built the fiber loop in
order that it could lease fiber to Cable and Wireless, a
provider of telecommunication services. The
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petitioner started building the fiber loop only after it
signed an indefeasible right to use agreement in which
Cable and Wireless agreed to lease some of its fiber.

“Subsequent to filing its 2004 Annual Report an
assessment was issued reflecting the taxable value of
its property as required by statute. The petitioner
timely filed a petition for reassessment.  The
petitioner’s contentions are addressed below.

“Regarding its fiber cable, the petitioner has shown
that 252 of its 288 fibers, or 87.5% have never been lit.
It now requests that 87.5% of the value of the fiber
assessed should be removed from the assessment,
arguing that this 87.5% of the fiber is “dark fiber,”
This contention is not well taken.

“The petitioner’s business model is to lease or sell
fiber to telecommunication service providers and
others. These third party lessees control when they -
want to light the fiber and use it in their
telecommunication endeavors. Thus, the petitioner
built the fiber loop in order to lease fiber to outside
parties.

“R.C. 5701.08 defines “used 1n business,” in pertinent
part:

(A) Personal property is “used” within the meaning of
“ngsed in business” when emploved or wutilized in
_connection with ordinary or special operations, when
acquired or held as means or instruments for carrying
on the busimess, when kept and maintained as a part of
a plant capable of operation, whether actually in
operation or not, or when stored or kept on hand as
material, parts, products, or merchandise. Machinery
and equipment classifiable upon completion as
personal property while under construction or
installation to become part of a new or existing plant
or other facility is not considered to be “used” by the-
owner of such plant or other facility within the
meaning of “used in business” until such machinery
and equipment is installed and in operation or capable
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of operation in the business for which acquired.
Agricultural products in storage in a grain elevator, a
warchouse, or a place of storage which products are
subject to control of the United States government and
are to be shipped on order of the United States
government are nof used in business in this state.
[Emphasis added. ]

“As described in R.C. 5701.08, property is used in
business when it is “employed or utilized with
ordinary or special operations,” or when “held as
means or instruments for carrying on the business.” In
the instant case, the petitioner held the completed fiber
for lease, and the fiber was used in its “ordinary
operations” as property available for lease. Also, the
petitioner’s inventory of fiber is necessary in order for
the petitioner to carry out its leasing business. For
without fiber available for leasing, the petitioner would
have no property to lease, and could not fulfill any
upcoming lease arrangements.

“In its petition, the petitioner argues that its unleased

fiber is exempt from taxation as “dark fiber.”

However, in the petitioner’s business of leasing fiber,

such unlit fiber held in inventory is used in its business

as inventory awaiting leasing.” S.T. at 1-2. (Emphasis

sic.)

In its notice of appeal, AFS alleges thirteen specifications of error.
Therein, appellant disagrees with the commissioner’s ruling that its unlit fibers are
“used in business” and subject to tax. Appellant also asserts that the faxable value
of the remainder of its property, i.e., conduit pipe, above-ground poles, and
computer monitoring system, should be reduced on a pro rata basis to correlate
with the unlit, i.e., unused, fiber optic wire within its network. In addition,

appellant claims the commissioner’s refusal to make such an adjustment results in

_a violation of rights guaranteed by the Ohio and United States Constitutions.
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Finally, AFS argues that the commissioner’s determination violates the principle
of collateral estoppel as it is inconsistent with this board’s decision in Am. Fiber
Systems, Inc. v. Wilkins (Sept. 16, 2005), BTA No. 2004-K-1222, unreported.

We first dispense with appellant’s constitutional challenges by
pointing out that the Board of Tax Appeals is a statutorily created quasi-judicial
administrative agency, which lacks jurisdiction to declare a | statute
unconstitutional. S.S, Kresge Co. v. Bowers (1960), 170 Ohio St. 405, paragraph
one of the syllabus; Herric v. Kosydar (1975), 44 Ohio St.2d 128, 130; Roosevelt

Properties Co. v. Kinney (1984), 12 Ohio St.3d 7, 8; Cleveland Gear Co. v.

~ Limbach (1988), 35 Ohio St.3d 229, paragraph one of the syllabus. As discussed

i MCI Telecommunications Corp. v. Limbach (1994), 68 Ohio St.3d 195, 197-
198, the court agreed with this board’s conclusion that we are equaily without
jurisdiction to consider whether a statute has been applied in an unconstitutional
manner. See, also, GTE North, Inc. v. Zaino, 96 Ohio St.3d 9, 2002-0Ohio-2984,
Given our inability to grant the relief requested, we must decline to Tule upon the
constitutional arguments which appellant has advanced within its notice of appeal.

In considering the remainder of appellant’s arguments, we refer to
the court’s decision in Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d
213, 215, in which it held that “when an assessment is contested, the taxpayer has
the burden “*** to show in what manner and to what extent ***’ the
commissioner’s investigation and audit, and the fmdiﬁgs and assessments based

thereon, were faulty and incorrect.” Id. Subsequently, in Alcan Aluminum Corp.
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v. Limbach (1989), 42 Ohio St.3d 121, the court succinctly set forth the standard
which this board is to use in conducting our review:

“Absent a demonstration that the commissioner’s
findings are clearly unreasonable or unlawful, they are
presumptively valid. Furthermore, it is error for the
BTA to reverse the commissioner’s determination
when no competent and probative evidence 1is
presented to show that the commissioner’s
determination is factnally incorrect. ***” Id. at 124.
(Citation omitied.)

See, also, Hatchadorian v. Lindley (1986), 21 Ohio St.3d 66,

paragraph one of the syllabus; RKE. T rucking, Inc. v. Zaino, 98 Ohio St.3d 495,
499, 2003-Ohio-2149,  26.

| On February 8, 2007, AFS filed a “Motion on the Issue of Collateral

Estoppel.” We overrule appellant’s motion. In its attached memorandum,

appellant argues as follows:

“The Appellant owns a 41.26 mile fiber optic loop in
Cuyahoga County, Ohio. See Tax Commissioner
Transcript (hereinafter TR) at pages 130 and 131. The
Appellant constructed the fiber optic loop and utilizes
only 12.5% (36 strands\288 strands) of the fiber that
comprises the loop. TR at pages 132 and 133. The
Appellee Tax Commissioner acknowledged this fact in
his final determination on the Appellant’s 2003 tax
year assessment and reduced the assessed taxable
value of Appellant’s unused and unlit fiber optic cable
from $1,758,057 to $219,757 (an 87.5% decrease). TR
at pages 124 and 125.

“The 2003 tax year final determination of the Tax
Commissioner was affirmed by this Board in case no.
2004-K-1222, decided September 16, 2005. A copy of
the Board’s decision is attached as Exhibit A. This
Board’s decision and order on the Tax Commissioner’s
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2003 tax year final determination was issued prior to
the 2004 tax year final determination at issue mn this
appeal. The Tax Commissioner did not reduce his
agsessment of these same assets for the tax year 2004
even though the Tax Commissioner in his final
determination explicitly found ‘Jt]he petitioner’s assets
and business have not changed materially since ‘the
‘Board’s ruling on the petitioner’s public utility
property tax for the 2003 tax year.’

sk ok

“The purpose of the doctrine of Collateral Estoppel is
to avoid the relitigation of issues. See Menior
Industrial Park Limited Partnership v. Lake Cty. Bd. of
Revision, Board of Tax Appeals Case no. 89-X-907, et
al., decided June 30, 1992, Slip op. A copy is aftached
as Exhibit B. By ignoring this Board’s decision and
order in case no. 2004-K-1222 the Tax Commissioner
i1s attempting to relitigate the issues decided by this
Board in that case, this is contrary to the purpose and
policy behind the doctrine of Collateral Estoppel. “See
Judicial Application of Issue Preclusion in Tax
Litigation. Hlusion or Mumination.” Vol. 59, No. 1,
The Tax Lawyer, by Grover Hart, Il and Jonathan L.
Blacker.” 1d. at 2,4.

The Tax Commissioner ﬁléd his reply brief on July 3, 2007.
Therein, the commissioner argues three propositions of law. First, that the unlit
dark fiber was “used in business”™ within the ineaning of R.C. 5701.08 and
therefore subject to taxation. I‘d.‘ at 3-11. Next, that AFS failed to meet its burden
of proof of showing the “extent” of thé claimed error by reason of its estimates of

value. Id. at 11-14. And, finally, that appellant never raised the issue of collateral

! Appeliant also filed a brief on this matter consistent with the above. Therein AFS noted that the parties
waived the evidentiary hearing before the board. This brief was filed on April 24, 2007,
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estoppel in its petition for reassessment and is now precluded from doing so
before thi_s board. Id. at 14-16.

The appellee contends that the threshold question is whether AFS
. addressed the collateral estoppel issue in its petition for reassessment. This
proposition, in the context of _public utility property tax appeals, has been
approved by the board in Ohio Edison Co. v. Tracy (Interim Order, May 21,
1999), BTA No. 1997-K-322, unreported, as well as Am. Fiber Systems, supra,
based upon R.C. 5727.47 and CNG Dev. Corp. v. Limbach (1992), 63 Ohio St.3d
28. The present appeal was taken from a final determination issued by the
commissioner on November 30, 2005. By that time, not only was the appellant
aware of the commissioner’s position‘for the prior year, but it also had the board’s
decision in Am. Fiber Systems. Clequy, appellant could have asserted before the
comﬁﬁssioner that by virtue of his actions taken with respect to the 2003 tax ycar,‘
the same result was compelled for the subsequent tax year. Therefore, we agree
that this argument could and should have been raised by the appellant previously
and its failure to do so preciudes it from consideration on appeal. However, even
if appellant were entitled to pursue such argument, it falls within the general rule
announced by the court in Recording Devices, Inc. v. Béwers (1963), 174 tho St.
518, paragraph one of the syllabus, that “{e]stoppel does not apply against the state
of Ohio as to a taxing statute.” See, also, NDM Acquisition Corp. v. T n.zcy (1996),

76 Ohio St.3d 83. Herein, we find no circumstances warranting an exception to

this rule.
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Even if we were to consider AFS’s contention that the judgment in
American Fiber Systems Inc., supra, has a collateral estoppel effect on the
commissioner’s final determination, we would not find merit in appellant’s
argument. In the modern view, collateral estoppel is embraced by the broader
doctrine of res judicata. Hicks v. De La Cruz (1977), 52 Ohio St.2d 71.

The doctrine of res judicata has been defined as follows by the Ohio

Supreme Court:

“A final judgment or decree rendered upon the merits
without fraud or collusion, by a court of competent
jurisdiction, is conclusive of rights, questions and facts
in issue as to the parties and their privies, and is a
complete bar to any subsequent action upon the same
cause of action between the parties and their privies,
and is a complete bar to any subsequent action upon
the same cause of action between the parties or those
in privity with them. The prior judgment is res
judicata as between the parties or their privies.
(Paragraph No. 1 of syllabus of Norwood v.
McDonald, 142 Obio St. 299, approved and
followed.)” Whitehead v. General Telephone Co.
(1969), 20 Ohio St.2d 108 paragraph one of the
syllabus. :

And in the second syllabus of the same case, the court defined collateral estoppel;

“A final judgment or decree in an action does not bar a
subsequent action where the causes of action are not
the same, even though each action relates to the same
subject matter. However, a point of law or a fact
which was actnally and directly in issue in the former
action, and was there passed upon and determined by a
court of competent jurisdiction, may not be drawn in
question in a subsequent action between the same
parties or their privies. The prior judgment estops a
party, or a person in privity with him, from
subsequently relitigating the identical issue raised in
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the prior action. (Paragraphs Nos. 2 and 3 of syllabus
of Norwood v. McDonald, 142 Ohio St. 299, approved
and followed.)”

However, in the matter before us, the subject issue of the taxability
of dark fiber was never litigated before this board in the earlier case.
In Am. Fiber Systems, supra, we stated as follows:

“Following the filing of appellant’s 2003 annual report
as an interexchange telecommunications company, the
Tax Commissioner issued an assessment which
reflected an increase in the taxable value of appellani’s
property. Appellant subsequently filed a petition for
reassessment, asserting that the total taxable value of
its property should be reduced from §$1,323,740 to
$156,200. The commissioner granted a reduction, but
only to the extent of $943,000, which comported with
that amount of fiber optic wire which was “unlit” and
not used in appellant’s business. In reaching this
conclusion, the commissioner dispensed with the
issues raised by appellant in the following manner:

“Within Ohio, the petitioner operates a
communications network in Cuyahoga County. This
network consists of a forty-one mile optic loop and
other network equipment. The fiber loops contains
288 strands of fiver, bundled together. The bundle of
fiber runs through one conduit throughout the forty-
one mile loop. The petitioner states that only 36 of the
288 strands have ever been lit, and that the remamning
252 strands have never been lit.

“The petitioner contends that the assessed taxable
value should be reduced from $1,323,740 to $156,200,
a reduction of $1,167,540, to compensate for the
unused and unlit fiber optic cable on its books. This
contention is well taken in part. ‘

“In a telephone conversation, the petitioner stated that
the total network cost of $5,439,057 is comprised of
approximately $3,275,000 for installation of the one

10
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conduit pipe that traverses the entire 41 mile fiber
loop, $406,000 for poles for the above-ground part of
the fiber loop, $1,758,057 for fiber costs, and $38,000
for monitoring equipment. The petitioner is requesting
an 87.5% reduction in the value of all of its personal
property due to its primarily unlit fiber optic cable
system. While the petitioner can be granted a
reduction in the value of its fiber cable due to the unlit
fiber in its system, the fact that it has unlit fiber does
not reduce the value of all of its other equipment
besides its fiber. The fiber that has been lit uses the
conduit pipe, the above-ground poles, and the
monitoring system. As the lit fiber uses these
components, the componenis are considered vsed n
business pursuant to R.C. 5701.08. However, the
petitioner has shown that 252 of its 28 fibers, or
87.5%, have never been lit, are not used in business
and therefore the wvalue of the fiber assessed,
$1,758,057.00, shall be reduced by 87.5% to reflect
this.” S.T. 1-2.

“Although appellant agrees with that aspect of the
commissioner’s ruling that its unlit fibers are not used
in business and, as a result, are not to subject to tax,
through multiple specifications of error, appellant
asserts that the taxable value of the remainder of its
property, 1.e., conduit pipe, above-ground poles, and
computer monitoring system, should be reduced on a
pro rata basis to correlate with the unlit, i.e., unused,
fiber optic wire within its network.” Id. at 2-3.

In that case, the board simply recounted the decision of the Tax

Commuissioner on the issue of the unlit dark fiber. The matter was not litigated
before the BTA. The issue which was litigated dealt with the remainder of AFS’s
property, i.e., conduit pipe, above-ground poles, and computer monitoring system.
Thcreih, the board determined that said property should not ‘be reduced on a

prorated basis to correlate with the unlit fiber optic wire within its network.

11
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Collateral estoppel does not apply to the issue of taxability of the dark fiber and is
hereby rejected.

AFS also contended that the dark fibers were not “used in business™
as they were unlit and therefore not subject to taxation. Appellant cited United
Tel. Co. of Ohio v. Tracy (1999), 84 Ohio St3d 506 in support. The record
reflects that AFS owned a 288 fiber optic strand network, of which 36 were it and
252 were unlit. S.T. at 107. However, AFS was_in the business of leasing these
fiber optic strands to other entities. S.T. at 1, 88, 138. Therefore, we must
disagree with AFS’s application of United Tel.. That case is distinguishable given
that appellant leases the property m issue rather than using it in its own right.
Thus, absent other evidence before us, we would conclude tﬁat the dark fiber was
indeed “nsed in business” and therefore taxable. See Equilease Corp. v. Donahue
(1967), 10 Ohio St.2d 18; CC Leasing Corp. v. Limbach (1986), 23 Ohio St.3d
204

AYFS has wai\'red an evidentiary hearing before this board and has
provided no new evidence before the commissioner.z. In doing so, ﬁre have no
detailed breakdown of costs involved if we were to accept, which we do not,
AF S’s proposition that only 36 lit fibers were “used in business” and fhe rest were
exempted from taxation. We have no way of determining the costs which should
be considered fixed and those which are variable and -the proper allocation of

costs. AFS’s proposition is far too simplistic to be useful. Therefore, we have no

12
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evidence before us which would show error in the Tax Commissioner’s final
determination.

Based upon the foregoing, we must conclude that appellant has
failed to satisfy its burden (_)f proof by providing competent and probative evidence
which would support its claims. It is therefore the decision of the Board of Tax
Appeals that appellant’s arguments are not well taken and the Tax

Commissioner’s fmal determination must be, and herebjr is, affirmed.

chiosearchkeybta

2 AFS provided the commissioner with a transcript of this board’s hearing on the previously cited 2003
AFS property tax appeal. 8.T. at 7-103.

13
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Date: NOV 3 § 2005

American Fiber Systems, Inc.

ATTN: Gary Azzolina, Project Management
100 Meridian Centre, Suite 250

Rochester, NY 14618

Re:  CaseNo. 05-01174
Public Utility Property Tax
Cuyahoga County
Tax Year: 2004

This is the final determination of the Tax Commissioner on a petition for reassessment pursuant
to R.C, 5727.47 concerning a public utility property tax assessment. A personal appearance
hearing was held on this matter i in Columbus Ohio.

Within Ohio, the petitioner has built a communications fiber loop in Cuyahoga County. T]:us
consists of a forty-one mile fiber optic loop and other network equipment associated with the
loop. The fiber loop contains 288 strands of fiber, bundled together. The bundle of fiber runs
through one conduit throughout the forty-one mile loop. At the hearmg, the petitioner stated that
only 36 of the 288 strands have ever been lit, and that the remaining 252 strands have never been
lit. The petitioner stated at the hearing that four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to run three conduit pipes through this four mile section. Two
of the three conduit sections in Shaker Heights are empty and have never had fiber in them,

The petitioner has stated that it does not provide telecommunication services, and under its
business model. it has no intention to do such. The petitioner has stated that its business is io
lease fiber to telecommunications carriers and other organizations, which can use the fiber to
provide telecommunications services to their customers. It built the fiber loop in order that it
could lease fiber to Cable and Wireless, a provider of telecommunication services. The
petitioner started building the fiber loop only after it signed an indefeasible right to use
agreement in which Cable and Wireless agreed to lease some of its fiber. :

Subsequent to filing 1ts 2004 Annual Report an assessment was issned reflecting the taxable
valiie -of its property as required by statute. The petitioner fimely filed a petition for
reassessment. The petitioner’s contentions are addressed below.

Regarding its fiber cable, the petitioner has shown that 252 of its 288 fibers, or 87.5%, have
never been lit. It now requests that 87.5% of the value of the fiber assessed should be removed
from the assessment, arguing that this 87.5% of the ﬁbcr is “dark fiber.” This contention is not
well taken.’
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The petitioner’s business model is to lease or sell fiber to telecommmunication service providérs
and others. These third party lessees control when they want to light the fiber and use it in their
telecommunications endeavors. Thus, the petitioner built the fiber loop in order to lease fiber to
outside parties.

R.C.5701.08 defines “used in business”, in pertinent part:

(A) Personal property is "used" within the meaning of "used in business" when
emploved or utilized in connection with ordinary or gpecial operations, when
acquired or held as means or instruments for carrying on the business. when kept
and maintained as a part of a plant capable of operation, whether actually in
operation or not, or when stored or kept on hand as material, parts, products, or
merchandise. Machinery and equipment classifiable upon completion as personal
property while under construction or instaliation to become part of a new or
existing plant or other facility is not considered to be "used"” by the owner of such
plant or other facility within the meaning of "used in business" until such
machinery and equipment is installed and in operation or capable of operation in
the business for which acquired. Agricultural products in storage in a grain
_elevator, a warehouse, or a place of storage which products are subject to control
of the United States government and are to be shipped on order of the United
States government are not used in business in this state. [Emphasis added.]

As described in R.C. 5701.08, property is used in business when it is “employed or utilized with
ordinary or special operations”, or when “held as means or instraments for carrying on the
business”. In the instant case, the petitioner held the completed fiber for lease, and the fiber was
used in its “ordinary operations” as property available for lease. Also, the petitioner’s inventory .
of fiber is necessary in order for the petitioner to carry out its leasing business. For without fiber
available for leasing, the petitioner would have no property to lease and could not fulfill any
upcoming lease arrangements.

In its petition, the petitioner argues that its unleased fiber is exempt from taxation as “dark ﬁber”.
However, in the pefitioner’s business of leasing fiber, such unlit fiber held in inventory is used in
its business as inventory awaiting leasing,

In United Telephone v. Tracy (1999), 84 Ohio St. 3d 506, the taxpayer was a telephone company
providing telephone service to its customers. The Ohio Supreme Court held that the taxpayer did -
not owe tax on its “dead pairs”, those pairs of fiber or wire contained within a telephone cable
that are not connected to either a main distribution frame or to a customer’s drop line. However,
the fagts in the instant case are much different from those in United Telephone. In United
Telephone, supra, the taxpayer was a telephone company providing telephone service to its
customers, while in the case at hand the petitioner is not providing telephone service, but is
merely in business to construct and lease fiber lines. The dead pairs in United Telephone are not
“used” in the business of providing telephone service to United’s customers because they are not
“capable of operation” in United’s own plant. By contrast, in the instant case the unlit fiber is an
mventory item held for lease to customers. The petitioner never intended for' its fiber to become
part of its physical plant, but rather intended for others to light and use the fiber. The petitioner’ °
business is leasing fiber, and the unlit fiber is used in business as being held for lease. In the
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case at hand, the fiber at issue has the character of a type of inventory that is used in business by
being held for use by other entities.

Thus, the petitioner, which leases fiber, is merely a lessor of property, while the taxpayer in
United Telephone, by providing its customers with a dial tone and the right to use its
telecommunications system, is providing services to its customers. Therefore, the petitioner, as a
lessor of property to its customers, is in a much different business than the taxpayer in United
Telephone, which is a service provider.

TIn United Telephone, supra, the “dead pairs™ were not in operation or capable of operation on the
tax listing date “in the business for which acquired” pursuant to R.C. 5701.08(A). The same is
not true of the unlit fiber in the instant case, since “the business for which” the unlit fiber was
“acquired” was precisely to be held out for lease by third parties. Under R.C. 5701.08(4A), the
petitioner’s fiber held is “stored or kept on hand as material, parts, products, or merchandise”, as
well as “held as means or instruments for carrying on the business”.

The petitioncr contends that its conduit, poles, make ready fees, and monitoring equipment
should receive an 87.5% reduction in value under the dark fiber argument. This contention is not
well taken,

The conduit pipe is the piping that traverses the entire length of the fiber loop, that the fiber is
installed within. The poles carry the fiber in those parts of the loop where the fiber and conduit
is above-ground. The monitoring equipment shoots a laser through the fiber to check the fiber
for degradation. Make ready fees are the costs to move other lines and other eqmpment on poles
to make room for the petitioner’s eqmpment on the poles

In a recent Board of Tax Appeals decision, American Fiber Systems v. Wilkins (Sept. 16, 2005),
BTA Ne-. 2004-K-1222, wnreported, the Board ruled that the petitioner’s poles, conduit pipe, and
computer equipment were fully taxable even though 87.5% of its fiber strands were unlit. The
Board explained that the use of the poles, condnit and computer equipment with those fibers that
were lit made these items used in business under R.C. 5701.08, even though the majority of the
fibers were unlit. The petitioner’s assets and business have not changed materially Smce the
Board’s ruling on the petmoner 8 public utility property tax for the 2003 tax year.

Moreover, it should be noted that in United Telephone v. Tracy, supra, only fiber was exempted |
under the dark fiber exemption granted in that case. Other equipment such as conduit, poles,
make ready fees, and monitoring equipment was not granted the “dark fiber” exemption in
United Telephone.

Further, as explained above, equipment such as conduit, poles, make ready fees, and monitoring
equipment also is not dark fiber because the petitioner is a not a telecommunications carrier. As
explained above, because the doctrine of United Telephone does not apply to the petitioner, the
doctrine of the dark fiber exemption as explained in United Telephone cannot operate to render
the conduit, poles, and monitoring equipment nontaxable. |

The petitioner contends that $406,000 of make ready costs should be removed from the

assessment, arguing that these costs were not costs to build its fiber loop, but merely costs to get
the telephone poles and electric poles ready for hanging fiber. This contention is not well taken. .
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The methodology for the valuation of assets is described in detail in the Department’s Guidelines
Jor Filing Ohio Personal Property Tax Returns in pertinent part:

Full costs must be shown. Costs must include inbound freight, millwrighting,
overhead, investment credits, assembly and installation labor (including premium
pay and payroll taxes), material and expenses, and sales and use taxes.

Further, pursuant to Gruen Waitch Co. v. Evatt (1944), 143 Ohio St. 461, all costs incurred in
getting equipment in place for use are part of the cost of the equipment for valuation purposes.
Installation and relocation costs such as the make ready costs at issue herein are part of the cost
of the equipment pursuant to Gruen Watch.

Moreover, generally accepted accounting principles also require that all costs in readying an
asset for use are capitalized. The 2002 Miller GAAP Guide, by J. Williams (2002), which
analyzes generally accepted accounting principles, provides the following:

: Agset Cost

The basis of accounting for depreciable fixed assets is cost, and all normal
expenditures of readying an asset for use are capitalized.

In the book Fundamental Accounting Principles, the following is written:

The cost of an item of plant and equipment includes all normal and reasonable
expenditures necessary to get the asset in place and ready for use. * * * Cost also
includes any special concrete base or foundation, electrical or power connections,
and adjustments needed to place the machine in operation. W. Pyle & J. White,
Fundamental Accounting Principles (1975).

As the above-referenced sources show, make ready costs such as installation and relocation costs
are clearly part of the cost of fixed assets.

Furthermore, the petitioner indicated at the hearing that the $406,000 of make ready costs that it

seeks exeraption for is a rough estimate of such costs, based on an estimate of $25,000 per mile

for some miles and some other estimated amount for other fiber mileage. At best, the petitioner
is providing merely a crude approximation of the cost of the make ready costs. Such

approximations of value are not probative evidence for a deduction from taxable personal

property. See United Telephone, supra. 1n Anheuser-Busch Companies, Inc. v. Zaino (Sept. 24,
2004), BTA No. 2003-K-699, unreported, the Board of Tax Appeals has recently reaffirmed
established case law holding that estimates of value are not sufficient to carry the burden of proof
needed for such a reduction. Thus, in challenging the assessed value, the petitioner has the
burden of establishing the value of its taxable property. The information submitted for make
ready costs does not meet this burden.

Accordingly, the assessmient is affirmed.

THIS 13 THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO

THIS MATTER. UPON EXPIRATION OF THE BSIXTY-DAY APPEAL PERIOD
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PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND NOTICE
WILL BE SENT PURSUANT TO R.C. 572747 TO THE APPROPRIATE COUNTY
AUDITOR, WHO SHALL PROCEED IN ACCORDANCE WITH R.C. 5727.471.

v .

1 CERTIFY THAT THIS IS A TRUE AND AGCURATE OOPY OF THE FINAL

DETERMINATION RECORDED IN THE TAX COMMISSIONER'S JOURNAL /sf William W, Wilkins
7. Y
WiLLIAM W, WILEING William W, Wilkins
"X COMMESSIONER Tax Commissioner
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Date;:  SEP 15 2004

Amuerican Fiber Systems, Inc,

ATTN: Martin Constable, Director of Finance 2o 7 2004
100Meridian Centre, Suite 250 RECEI‘I £ ff 27 |
Rochester, NY 14618 : - : .

Re:  CaseNo. 04-01315
Public Utility Property Tax
Cuyahoga County
Tax Year: 2003

This is the final deterniination of the Tax Commissioner on a petition for reassessment pursuant. -
to R.C. 5727.47 concerning a public utility property tax assessment. The petitioner did not
request a personal. appearance hearing. The Department of Taxation has had significant
communications with this taxpayer aftér it filed its petition, through two letters sent to the
taxpayer’s representative and numerous telephone conversations with both the taxpayer and its
representative, dlscussmg the documentation needed by the Departiment.

The petitioner is an interexchange telecommunications company. Subsequent to filing its 200_3
Annual Report an assessment was issued reflecting the taxable value of its property as required

by statute. The petitioner tlmcly filed a petition for reassessment. The petitioner’s contentions
are addressed below.

Within Ohio, the pefitioner operates a communications'nctwork in Cuyahoga County. This
network consists of a forty-one mile fiber optic loop and other network equipment. The fiber
Ioop contains 288 strands of fiber, bundled together. The bundle of fiber runs through one
conduit throughout the forty-one mile loop. The petitioner states that only 36 of the 288 strands
have ever bccn ht, and That the remaining 252 strands have never been 11t

The peutmner contends that the assessed taxable value should be reduced from $1,323, 740 to
$156,200, a reduction of $1,167,540, to compensate for the unused and unht ﬁber ophc cable on
its books This. contenﬁon is well taken in patt.

Ina telephone conversation, the petitioner stated that the total network cost of $5, 439 057 is
comprised of approximately $3,275,000 for installation of the one conduit pipe that traverses the
entire 41 mile fiber loop, $406,000 for poles for the above-ground part of the fiber loop,
$1,758,057 for. fiber costs, and $38,000 for monitoring equipment. The petitioner is requesting -
an 87.5% reduction in the value of all of its personal property due to its primarily unlit fiber optic
cable system. While the petitioner can be granted a reduction in the value of its fiber cable due -
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to the unlit fiber in its system, the fact that it has unlit fiber does not reduce the value of all of its
other equipment besides its fiber. The fiber that has been lit uses the conduit pipe, the above-
ground poles, and the monitoring system. As the lit fiber uses these components, the
components are considered used in business pursuant to R.C. 5701.08. However, the petitioner
has shown that 252 of its 288 fibers, or 87.5%, have never been lit, are not used in business and
therefore the value of the fiber assessed, $1,758,057.00, shall be reduced by 87.5% to reflect this.

The petitioner originally reported all of its taxable property in the Berea taxing district.
However, the petitioner recently supplied information showing that it has no taxable property in
Berea, but rather that its taxable property should be listed in ten other Cuyahoga County taxing
districts. The petitioner has determined, through a review of maps, the mileage that its fiber loop
has through the ten taxing districts traversed. The assessment shall be adjusted to list the taxable
value of the property (true value x 25%) in the correct taxing districts, by prorating taxable
propertv value according to the ﬁber optic miledge in each taxing district.

For the reasons stated above, the assessment is modified as follows:

Taxing District Name Taxing - Taxable Value Taxable Value
' District (as assessed) (as adjusted)
Berea 18-0080 - $1,323,740 -0
Cleveland - 18-0740 o 0 $571,380
- Brook Park 18-0150 0 $25,600
Brooklyn City 18-0130 - 0 $84,790
Parma. 18-0510 0 $10,060
- Newburgh Hts 18-0410 0 $42,050
Cuyahoga Hts 18-0200 0 $15,080
. GarfieldHts ~ 18-0250 0 $53,480
ClevelandHts -~ 18-0180 0 $18,970
Shaker Hts 18-0600 0 - $93,020
Maple His 18-0350 0 $28,570
Total - - $1,323,740 $943,000

In all other respects, the assessment stands as issued.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND NOTICE
WILL' BE SENT PURSUANT TO R.C. 572747 TO THE APPROPRIATE COUNTY
AUDITOR, WHO SHALL PROCEED IN ACCORDANCE WITHR.C. 5727.471.

T CERTIFY THAT THIS IS A TRUE AND AQCURATE COFY OF THE FINAL

DETERMINATION RECORDED IN'THE TAX COMMISSIONER'S JOURNAL | /s/ William W. Wilkins
| Ui b Ll - | | |
"TAX COMMISSIONER, ‘ : Tax Commissioner
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ar constmé'.ﬁom attactmdor -affixed: to:¥and, consist- "
ing: of :foundatiors ‘waﬂs,,columns, ‘giiders, beams,
floors; -and ajyoof; orsomie .combinafion: of these

eleméntal paits, that: is.intended: as b Habitetionor
shelter-for peepl‘e ocantmals ora Sheltm‘ for;tangible
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sile hoine bm]dgng as defmed in

'd1v15i0n (Bj(Z) of thfs Sect . A
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teahs a mobile Fome a5 d
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I _TAXATmN

“fiéEs fixlure“ deﬂm

9‘977

estx,mate, upen all taxable prpperty uf thc county,

> . aof exceeding in- .the. aggregate two mills upen, eal:h
) do]]ar £ fhe, taxable, -property of said county, Such

-in-addition: ko, all other levies. author-

- lzed I{m sald-purnpst:s. butk subject to the hmltatwn

upin; the combined ma:umum rate-for alt taxes Tl-us
section.-tlogs. not; prevent:ithe board J‘rom usihg any

"sm:plus in-the general funds of ;the county fur the‘

-Durpos&s set forthin said estunata s

. (C] "Fixturé Fmeans-an' iteny of

.property-that: Yas hecome’ pemianentlys attachéd or
" affiged::th -the-land or.to-4 bidlding; structure, of -
ifmproveinent; and that/primarily benefits: the fealty
" dridi ok thie ‘btlsmé’ss if i

(E')"Stmct“ren "_' Lo X
gohstmctmn, ut

Trichides]” Bt s~ ot Iimltéci o, bnd’ges, tresﬂes.

damis, storage silos for agncultural prodices, femdes,
and walls o

(As amended by HB 431, Laws 1991; SB 272
Laws'1§92 SB‘ 142, Ldws 1998 HLB. 672 Laws

Sec. 5701 03 “Personal property and "bus:—
‘As: used in-Titlér 'LVII{S?]

i (A “Persunal. property” includes every tanglble
thmg tha; is- ‘the subject of ownershlp. whether ani-
mate or mammate, mcludmg a. busmem hxture. and
that doés not constitute real property. as dgﬁned in
section 5701.02 of the Revised Code “Personal prop-
erty” also inchides:every. shate, portion, right, or
interest, either legal or equitable, in and to every
ship; ‘vessel, 'or bodt, used or designed to be used in
business eithér-exclusively or partially in navigating
anty-of the waters within or bordering on this state,

whether siuch sh1p, vesgel, or boat - is . within the

1.3 5701.03 ¥ 125-060'
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jurisdiction of “this! state’ or elsewire, * Pers_,ona]
- property™ dues riot” intlndé. money astdefined! in
section 5701.04-of the Reviserd Coile; motor vehicles
'r&glstered by thié owner thereel, -electricity; ar, for
Purpdses . of " any tax levied on pel‘sonal property,
patierns, jigs, dies, or drawings that:are held for nse
aind hot for sale inthes didinary cofirse of iisiriess,
escedt to hit exterit that the value of tHe eIectncny.
patterns, jigs, dies, or' drawings’is m('luded n the
. valuatmn 01‘ inventory produoed l'ursale

(B) "Busmcss Sixture” ineans, an. ncm of langlblc;

personal-properly that has become pcnnanmliy al-

. tached or alfixed 1o the tand or To? blildisk stric--—¢
lure, oE; tmprwcmcm .and 1hal prunanly,_bcncﬁls

" but is' nol Fimited 10, niachm'nry. cqmpmcnt SIgns,
-storage bins and tanks, whclhcr above or below
‘ ground and brozidcaslmg lrﬁnsﬂnrlaim i

Lion, and dis{ribuiion syslcms, “whother above of -
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portions of bulldings, structurcs, andl imfrovemcits
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or improvementy: ingcluding, . but not limitéd-o; foun-
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common (¢ buildings, including, but not fimited to,
hcalmg. vcnh!ation, and alr condltxomng systems
. i i

ke’ rcalty and ‘nol’ {he busincss conduct 1 by thc
occupanl on lhc prcmxscs. i

(As amencled by _S.B" ' 3-‘ Laws’ 195 B. 272,
Laws 1992, S.B, 3, Laws 1999, eftective ju]y B,
1999 as, unofﬂmallfy detprmmed by the' Legl latjve

rept for the tax on deélem m mtanglb}aq has

been repealed See 520-223 in the "Pmperty" :

gold, silver, and olher coin, cm:ulatmg rmtes o[ na-
tiohal’ bankmg assncmtlens, United States’ Iégal
ténder’ Hotes, Al othél natés and certificates of the
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. mtendbcl tqc:rculate as currenc

[»})—hCautmn.' The tax on mtang'rbles, e:r—

aept for the tax-on dealers in intangibles,. has )

been repealed. See § 20—223 in the "Pfaperty"
. drvmmn. CC‘H‘] S

N 125 090 § 5761 04

Sec. 570105, Depusns def‘ned-—-As issed, in T
tle LVII of the Reviséd Code other than in division
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sy P‘msdant 16 Sactmn Za of Ariticle VIII, Dhro
Constltutmn, . :

-(5) Which are deﬁned in-sections 5701 05 and
5701 07 of the Revised Code as depusits and cg?rrent

p&cumary nature from:: Wl-uchtmceme is-or tnay be
' déﬂ\{ed. howe{fer esudenoed excepung-
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L@ Cont ctsai employmeut drpa_rtne}‘shxp sala .

Wéééé,c“mixmx ad ot

(D) All° equlta.b ‘interests, Tifé or other Timit

(s’tat&s, *aiidh annmtyfmterests In ‘any’ mv&;ément—

described In this section, or in any fund madé U ia
-whole pr inpart of, any snch mvestments, herever

i [M‘Gahtton The tax. on intangip
-(:ept f_or he: tax-ox. deal’ers m !ntang:b!&, bas

currenf. acedunts recsivable and prepaid items’ used
in: businéss:when added.fogether, -estimating every
such account and item at its true valug. in-miehey,
e %9‘?;"?!3@1’1"

.ar payable on ’demand sor: within one: yearrfnom the
dateof: u‘ieeplion, “However, ev1denced SRS

Ohlo Tax Retforts AL

GHLThe Law——DEF‘INITI ONS

' 3'1'43ch’ hyvl;he owner oi} sueh Iil;mt or,uum;' Tacility

9"979'

"Prepald items” does not include tanglble
pmpeyty ST R T :

- rThe. sum> Q[‘ cun'ent -accounts: payable -shalt not
take into account:an aclmowledgmenb of: indebted-

“mess, imless founded.on sone confidération; actialty '

reoewed, .and:believed :atthe time. of makmg: such
‘acknowledgmient ‘to: be a full’ cons:deraunn thérefer,
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: i ‘A5 oduicts, "of chi
d?se.’Ma:ﬁméry i - equipment: elassiia a‘t‘;fe Epgn
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smmtloxg urxmstallatmn to become part oﬁ a? new or
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etevator, a warehouse, or a place of %q{r}g_e v
he ct

ju
and for shipriiedt- ciitside ¢his state ar
bisiness in.this. state,. Such _propenty:: ququﬁqs-ior
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(1) Dunng any perlod that a persun bwns such
propertyin this state; - =

“a) ;prope:ty is tu be shipp
houise or placeof storage’ i thls'sta :
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-the owner of the property or.manned by its. emplay-
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o and [mm wehich: the properry ISEtO beshipped tu )
aTy person, mcludmg a ulstomar, oulsule th:s stater -

(2) Durmg the first. twenty fﬂt.tr calend}ir mdh\}ﬁ
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§nd ‘thes- sharcs»on whmh phy. wcrc

‘tanglbles" “sind "other: lhta'ngT)le property . de -
"every valuable right, title; or interest-not cbrnpnsad ﬁa :
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CHA_PTER 5717-7APPE ALS

E ¥ pi‘;eél=?’fré:’h couiity beardrof
‘Fevision to board of ta% ‘appeals; procedure Thedtr-
g sAn appeal from’ & décisibn’ of a cuunty ‘board
“ofrevisiof may be taken: ‘to the board of tax‘appeals
“Wwithin thirty Fays afted noetice vf the' declsmn of the
‘cmmty “hoard of revisTon js: maaled as prowded in
“division (&) of Sectivn 5715 207 of the Revised ‘Code.
'Such & appeal may be taken by the unty auditﬂr

_revision, ] ogappqa lsﬂledbycerm;ed

expreﬁ maﬂ, or authonze_ - delivery,.s

vided in section 5703.056 of the Rewsed Code. the

date of the United " Staté$piStmark placed on the

sender's r;g_gplpt by the postal service.or, the dahg of
uthar -

_ pon reesipt of
oun] hpard of. reyision
eof w]m

. of tax'appeals may the.ap
be heard_on‘the record ancl the evudence centi

i of appeal —(A) A.s usec[ m tl'us chapter, “tax ad-
minjstrator” has the same meaning asin: section
71801 oftheRewsed C(.;»(ri‘e it

,(B) Appea]‘s from A ,mummpal boarduof appeal
.created under:section 718:11 of . the; Revised. Code
may. he.taken: by the taxpayer or/the tax administra-
stort0; the board -of, tax-appeals or may: be. taken: by

:Qhip Tax Reportg > > 200"
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therethh Such ap[:»eais' aly iy
THE ts oﬁﬁee i leumbus‘

tions
by the tax comm:ssmner of any prellminary,
amended;;. ox. final tax. assessme\nts."‘reassasmenﬁ :
wvaluations,, detgrminations; findings, comﬁuiat _ns
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or orders made by the commissioner may be taken to :-
the board of tax appeals by the taxpayer, by thP
persrm to whnmr ntice o the'tax assessmient, eas-
s&ssment vaTuatmn,. determmatmn. f'nclmg, s

-. ‘Such appt‘a]s hill be faléntby- the’:
notice of appeal with the board, and WLI {he tak
qonumsslpner ifthe ray wmnﬂ&i.l‘?pgx’s : ;

5?3&42 .of. the. Rev;sed Coda 'Hw notlcem
a;mf’al_‘_may be filed in. [)PTSO!I gE.by: certified

notlca O mch ap[;eal is. ﬁled hy (:El‘tlﬁ-ﬁ& nizg e
press mail, or Autherized. dehve,ry service as: pro-

;'ec ek recorded Ey t“he authorized dhhvery
-‘;hall Be treaied as the. date af iling.

prise, or m:her person of the final determinati'nri o
redetermination complained of, and qh}ﬂl also qpec—
u’y the ErTOrs. thermn Lump]amed ui by t_,ﬁul' ¢ to

Upon the fﬁlang af A notiee of ppeal fhe . I’.ax
-cominissiorier of_the - director; as appropriate,. ghahl

1°135-150 § 5717.03
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eertll'y to the.beard a transcnpt o[ the record of the
gmceedmgs before the commissioner-or: director, to-
gether with al] gvidence’ cnnsndered by the.commis-
sioner; or. director in . :cophiection. herewa.th .Such
.appea]s or apphca(tmns mam mhearﬂ by: thesbioard
atfts p[ﬁce .4 Columbus nr in: thc cQum"_y wherq. he

' 45
it thé Rroperty is ]
sqqh person “is Tot:a- party

" value of the property wh:_)se vgsluat':on :

by the CU‘LIl'ItSI' board of v OGS COMEY ed oi by a

ardF

o b listéd-and’ valied for taxat i
umform mle T eny

tenmnauon. or correcnomofa t
-atitn; determmatmn Finding;-co

of the tax cornmmmner, “the order
appeals and the date 6f-the- entry thhr‘eo’ﬁ‘upon"‘lts
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jburnal sha.[I :be- certified by the board by certified
smail to all persons: whio Were parties fo the appeal
“beftre - the board, <the: person in- whose-name-the
property is Jisted:or'sought to:be: listed, If thedeci
siore detennmmthe valiation. ar!'habﬂ.lty’ of property
for takation andif ‘such persoii s'nota party to-the
appédl; the taxpayer-of otheér ‘person to:whom notice
of ‘the  tax: asaessmeht ajuation, - determination;
Em&mg, computatmn, or ord 08 edrrection o redie-
t&rmmaﬁon-t:hereof by the 2% commissipner was: By

redito be given,’ the director: of budget and
; -t revenviés affectett: by stich-décic
sion would acc:'us pnmanlyv:tu the: stafe:fréasury;
afdthe county: -auditorsof the tennties: €9 thewuridi-
vided ; gene:al’tax Fiinds ‘ofswhich::the" ‘revenues afs
fected bizsuch: degision: would p:mnanil;,vL accrux:' ]

w D)In s th: casé 1of anﬁppe’aLixpm ! mummpa.l
‘hoard-of afpeat ardatediunder:seetion: 718. 11 of:- the
Rev.lsed Eode; the: order of -'bbard of tax;apgeals

befnre the b@al:d. aus et tan Ed b
M(E) In the case <of alk oﬂierappea]s Oy applicatmns

t;: such appeal,,or app.];catmn,-tmsuch persaps asthe
Alaw requlres,.‘and to, such other person,s as the boarcl
‘dedms

atiims, ideferminations; < f

offlcers.:
shall male the chqnges‘.mx; h
‘ch the decis req%tg.res »

B3y "?"l i’:ﬂdf ([

yial

than a mutileipal } income tax ‘matter appealed uhder
sections 718.11 and [¥a s 01, ol theRevised Code,
the order-inay: be appeated.to Hé.court of: Appealsin
Franklin county. If théiordér relates toaminicipal
income tax matter appealed upder sections 718.11
and 5717.011 of the’ Reviséd Code, the prder may be
-appealed:to: the: court: of - appgals for- the ‘county in
which: the. muni¢ipakicorperation in- wiich: the dl 3
putearosesspnman]ysituated TRV aaips

’E)‘hm Tax;Repo:ts: s 2tee :},
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:.:(As amerided by: H.B: 920+Laws 1976 ILB. 634;
Laws 1977: H.B+260; Lawsui983; H.B. 95 Laws
2003; ef.fectwe January 172004

gotty incwhich. fhe.
county of riesgdence ot lghe»~.age:r1

Appeals from decxsmns of the: I,marct@ i
Qgtermmmg appeals

i"“ r\l

dﬁ'ectm’ of ’budgeb d 'ménagé%nent
atfectgd by;the, dec:s;en 9k the. beard,

county au.dltor {)ffﬂ'lﬂ,ﬁﬂu_ EY:. o
era! tax funds of which
A 1?6&‘

th [y

. £ 1

Appeals iram dec:.smns of the board upon all uther
appeals or appllcanQp Illecl withand deten-nmed by
the board may be mstﬁ:uted by atyy of the .persons
wh wére. partiesstosuch sappeal .ok “gpplication
befare the board, by any. persons:to, whmnfth&!dﬂﬂ‘
sion: of the:board. appealed from was by-law required
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- (B) “This dnnsmn apphes to tax years befure tax

o H

[
t0"the Provisians bF this ch;fptgr and shall be velued’
by the commissioner in accordance with' division (A)_’
of. section:;:5727.11 <of. the Revised Gode,~A. person
d,escrlbe:d by. this diyision. shall- file, the, report res
" .quired by sectipn., 5727.08; of the Revised Code. Per
sons describetl in this dwnsiqn _shaﬂ(not be considered.
taxpayers,. as-defiped - in division-- -(BY -of section
5711.01 of: the Revised .Code,-and- shall not beire-.
quired to-file a.retupn and tist their ‘taxable property .
under any provision of: Chapler 5711; of the Ravised:

(C) The Ti en of thestat_ Jor taxes lr:vsecl eaeh year

“on the real apd. personal property _uf public utilitics.

and (Interexchange telecommuni ns  companies
and on the peréonal Dropefty of ‘b dtll!:lty prop-

(D) Property- that i reqmred by dlvision CA)(?»)(b)
of this seetion to be assessed by the tax commlssloner
undepshis ehapter shall not he listed by the owner-of;
the? property anderiChapter: 571 :

TR

. [M.Cautmn.

Sec.-5727.065 The. third version, as ‘reproduced
below;:-amhended. hiy: H.B 530; Laws. 2006, is:
effective :March :30; :2006. Fon-altemste ver-
Sfohe, sed above. CCH; LS

Sec. 5727 06 'l‘axable propert:,r of public utility
orzinterexchange? telecomimnnications: ¢om-
- pany={A)y Except:ias ‘otherwlse iprovided: by -law,
the:follewinig: constitutes the taxable. property: of a
public 1itility; dnterexchange” telecomimunications
company, or publ[c utlhty prupert:,r Iessor that qhall

: I’ thessease.of j&':-railroa' company; -all. reat

propertiz:and. tarigible personat:property -owied-or
operated by, the railroad-company: in:this state on.
the. thirty-first day of: December: of the preceding

" craft, owned or operated by the water transportatmn"

company in this: state on . the :thicty-first day:of
December of the preceding year andall watereraft:
owned ot operafted. by. the watér transportation com-
pani: in-this. state during the. preeedlng ca]endar
year;

-:{c) In the case- of:all other.pubMe. utilities and
mtercxchange telecomminications. companies; all-

. Ohio-Fax Reports-. Do

+
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- company 1n thls state on the thirl:yilrst day of

Thgm re- th;"éc versmns of :

tangible, personal property, that. .on the thirty-frst
day.of Decemben-_o!;.thg. plje_cedinguy_
located i in this state and: ;

] Dwned_ by the T

~(D. Leasetl fby the pt_:bl:c:utll]ty or: mterexchange-
teleemnmumcatinns company underasale and Iease-

pmperty,us_ed 111 railroad. operahnns and tanglbte.
personal property ‘owned or upm‘ated by the ratlroad

o1,
“first' day’ of
Decemberof the preceding. year and all watercraft
Gwned or operated by the water transportation cont-
pany in this state during ‘the preceding calendar

¥ ,
property used in railroad operations and tang1b[e
personal property: ovined pr operated by the railroad
company Jdpc this, stat “the . thirty-f irst day of.

ph’ny, Al tangible perseﬁ‘al propert_‘;, éxcept water> :

craft, owned or 6perited By theWater’ trnnspm-tatm‘ﬁ .

company in, this Statgﬁ; on the’ thlny-ﬂrs
i id ‘all’

{0 In the case ol‘ aIl other pub]]c utllltis ‘except
telephione and télegrapb ‘eoipatiies; all tangible ﬁer—
sond] preperty thiat o the thithy-first:day of Deceint-
ber-'of Wie: piréecdinig Year was: bothi-Tedated 7y vhis:
state and elther 0w11edby thig pubneutuiry ot leaged.

(d)- 1. the case of _publ't: i
all pérsonal’ property-that oty the: th:.rtyx[‘n'st day nf'
December of the preceding ‘year was biothilocated 1i:
this state and leased; In other:thin-a- sele:and: lease:
back transaction,.te:a public utility other than a:
railroad; telephone;. telegraph, or: water. transporta-;
tion company: The assesément; rate used under see-

§:5727.06:  1°139:020
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tion 5727.111 of the Revised Code shall be based: on
the asséssment. rate that would apply if the pubhc
utility owned the property.

@) For tax years 2005 nnd 2006 in the case of
telephone, telegraph, or lhterexchange telécomrini-
catlons. companies, . all tangible -personial: property

that. bi -the - thirty-firss. day-~of -December.of the:

preceding ‘vear was both located in-this.state and
either owned by the telephone, telegraph. or inter-
exchange telécommuniceiions compary or Tedsed’ by
the telephone, telegraphi’or Interekchange telecom-
mitikictitions company urider-%:-sale’ and leaseback
transactlon

(S) For tnx year 2007 and:]
ot 1eleph0ne, telegraph, or, interexchange teleoommu-
bl

ca-
tions company, all taxable property shall be subject
thihe’ pmwsions “of ‘this chaplér dnd shall Be valited

by the cirmmlssioner ln ac&}rdanoe with divis:dh (A)j
i the Revlsed “Codi, “A persort’

dlvlsron shall"_ﬁlé i report et

taxpayers, .as defined ln division’ (,B} of Vséciton -

5711:01 .of the Revised- €ode, and shall not'be re-

quired to file a return and Tist their taxable property .
Chapter 5711, of the Revised.

) under any pro sinn

on the'real’ uind’ pérsoriil ﬁropa‘fy of” pubhc utilithes
and lnterexchange telecorififiiniciations - companiés .

and.on-the personal property of public utility prop-
erty lessprs shall attich tbexeto on,.the thlrly—first

- (E) The'tax cafnmlssioner may adopt rules gov—

_ernlng the ]isting nf the taxab]e “property 9 pu_bIlc-

1588;- 5.B: '156, Laws 1989;:5.Bi 257, Laws: 1990;
H.B:-715; Laws:1994; 11.B:.117; Laws 1995:58.B. 3

Liaws 1999 effective July: &, 1999, as unomcnally‘
i determined by~ ﬂ‘lEiLEgiSlatNB Service Commission's:
Division of Legal’ Review: and -Fechinical Services;.
HiB:.

B, 66, Laws:2005, effective June-30,-2005;-
530, Laws 2006, effective:Narch 30, 2006,

1:139-075 §5727:08 "

OH-—The Law-—PUBLIC UTILITIES

ereafter, in- the case,

. A i LB, ( 'chapter_“
* Laws 1982; HB. 171, Laws 1987 5B. 449, Laws .

206” 5-2006
I§ 139-075]

[»B+ Caution; Sec. 5727.08, as reproduced
immeédiately belnw, is effective’ tbrough June
29, 2005, For provisions eﬁ‘ectfve Jtme 30
st.seebej'ow CCH.) o

Sec. 5727.08. Annual report “of- uti]ity, pen—
alty.—On orbefore the'first day’of Makch, afinually; .
eath public utility shall* file a.report’ with the tax-
commissioner, on a forin preseribel! by itie tax eom-
missioner, The regort shiall include stch-Information’
as the tax: commissioner reguires to enable the fax-
commissioner to make dny assessment o' appomoﬁ-
ment required under this chapter. o

The report shall be signed by éither the owner of -
the: public utility or the pres!clent -gecrétaty, trea-
surm-. or anather duly anthnrﬂed perso :

report” A1l taxable- pmperty, the tax: mmmsssmner. N
may fmpose a penalty: of up-to- fifty per-cént of the:_ .
takable value of the' pmperty That was nof el ot -
dccarately reported. Howives, i€ the public: -utllity:

files, within sixty days after the flrst day of Maich © .
or_the extended due date, lhe report or-an amended R

repbrt end. d’isc!oses atl items of tmmble pl‘operty_.
that are required by this chapter to, be reported. ihe
penalty shall not be more.than, ﬁvp per cent, of the
tasable value that was not timely or accui*ately' .
repoited: The penatty shall'bé ddded; to: and-censid .
¢red & part of the totaltaxable valiietof the: property B
tHat was not timely of accurately repiorted, and may: -
be-abated .in whole or in-part by.the tax commis:
sioner pursuant to a petition. for: neassessment fileg:
under section 5727, 47 of the Revrsed Code )

i )B)—P Cautmm Sec. SF27.08, s repmduced o
befow, "amended - by-H.B.- 66;: Laws {2005, is;
effective-June 30, 2005. For pmv:sfdns effee”
hve tbmugh erezg 2005; see-above: CCHF+

“Sec, 5727.08. Annuai report“of uhlity-,:' en-: -
aity.~—On or before the first day of March, aniually, -

_each public uuhty *siriid mterexchange “felatomhmni- .

cations company; and; for tax years 2009‘and theie-.
after, each public utility. property. lessory shall Gile.s.
report-with the’ tax. commissioner, ofi-a-férm pre- -
scribed by the taw commissioner.: The: “Feportr shail

. Include. such information as the tax commissiorier: ]
© requires to enab]e the tax commissioner to mpke any |

assessment . or apport niment . required “under this.” -

+The’ report shall bermgned by eithér'the owner of: .
the. public- itility. ,» interexchange telecommunica- .
tions: company;’ or -public' utitity. property- lessor:or.

the -president; secretary, treasiirer; or am‘rther duly S

authorized person. R

{ 1f suchia phbhc unhty . interexchhnge te]ecom- o
mumcati‘ons company;: orslessor- fails tb g the e _--'
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