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STATEMENT OF THE CASE

This case comes to the Court from a decision and order of the Ohio Board of Tax Appeals

that affirmed the final determination of the Appellee Tax Commissioner with respect to the

assessment of the Appellant's property for tax year 2004. The case involves a public utility

property tax assessment. A motion on the issue of collateral estoppel filed by the Appellant with

the Board of Tax Appeals was overruled and the Tax Commissioner's tax year 2004 assessment

of Appellant's assets was affirmed. by the Board of Tax Appeals. The Record in this appeal is

identical to the record before the Board of Tax Appeals in case no. 2004-K-1222, involving the

assessment of AppeIlant's assets for the tax year 2003, decided September 16, 2005, upon which

the Appellant's motion on the issue of collateral estoppel was based. See Transcript on Appeal

filed by the Tax Commissioner with the Board of Tax Appeals on March 31, 2006, Supp. at

pages 1-167. The parties agreed to waive the hearing before the Board of Tax Appeals

scheduled for February 16, 2007 and submit the case to the Board of Tax Appeals based on the

Record. The Record in the appeal is as follows.

STATEMENT OF THE FACTS

The Appellant owns a 41.26 mile fiber opfic loop in Cuyahoga County, Ohio. Supp. at

pages 132 and 133. The Appellant constructed the fiber optic loop and utilizes only 12.5% (36

strands1288 strands) of the fiber that comprises the loop. Supp. at pages134 and 135. The

Appellee Tax Commissioner acknowledged this fact in his fmal determination on the Appellant's

2003 tax year assessment and reduced the assessed taxable value of Appellant's unused and unlit

fiber optic cable from $1,758,057 to $219,757 (an 87.5% decrease). Supp. at pages 126 and 127.

The 2003 tax year final determination of the Tax Commissioner was affirined by the
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Ohio Board of Tax Appeals in case no. 2004-K-1222, decided September 16, 2005. Supp. at

page 213. A copy of the Board's decision 2003 tax year decision and order was attached as

Exhibit A to Appellant's motion on the issue of collateral estoppel before the Board of Tax

Appeals. Supp. at pages 207-213. The 2003 tax year Board of Tax Appeals decision and order

on the Tax Commissioner's 2003 tax year final detennination was issued prior to the 2004 tax

year final determination by the Tax Commissioner at issue in this appeal. Supp. at pages 207, 3.

The Tax Commissioner did not reduce the assessment of the same assets for the tax year 2004

even though the Tax Commissioner in his 2004 tax year final determination explicitly found

"[t]he petitioner's assets and business have not changed materially since the Board's ruling on the

petitioner's public utility property tax for the 2003 tax year." Supp. at page 5. This finding by

the Tax Commissioner served as the basis for the motion by the Appellant on the issue of

collateral estoppel before the Board of Tax Appeals and its appeal to this Court.

The Transcript on Appeal prepared by the Tax Commissioner contains the evidence

submitted by the Appellant in support of their position that the entire cost of Appellant's network

should be reduced by approximately 87.5%. Supp. at pages 9-113, 119-135, and 137. The

Appellant's appeal to the Board of Tax Appeals in this case raised the exact same issues raised

before the Board of Tax Appeals and the Tax Commissioner in the 2003 tax year appeal. See

Supp. at pages 124-130. Only assigntnents of error 1 and 2 were unique to the 2004 appeal, they

raised the collateral estoppel issue addressed in the Appellant's motion.

The hearing before the Ohio Board of Tax Appeals in case no. 2004-K-1222 (the tax year

2003 appeal) and the hearing before the Tax Commissioner on the 2004 tax year assessment

were held on the same day. Supp. at pages 12 and 115. At both hearings the Appellant

submitted the testimony of Gary Azzolina, Director of Project Management at American Fiber
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Systems, Inc. Mr. Azzolina planned and built the fiber optic loop whose value is at issue in this

appeal. Supp. at pages 21-23 (Transcript at pages 11-13). In addition to Mr. Azzolina's

testimony four (4) exhibits were marked and admitted into evidence at both hearings. Supp. at

pages 14, 101-13, and 110-113 (Transcript at pages 4, 95-97). And, the court reporter transcript

of the hearing before the Board of Tax Appeals in case no. 2004-K-1222 was filed with the Tax

Commissioner in the 2004 tax year petition. Supp: at pages 9-106 (Transcript at pages 2-99).

In sum, the evidence and issues before the Tax Commissioner in the tax year 2004 case

and the Board of Tax Appeals in case no. 2004-K-1222 were the same.

LAW AND ARGUMENT

PROPOSITION OF LAW NO. I

THE TAX CODIlVIISSIONER OF OHIO AND OI-HO BOARD OF TAX APPEALS
AS ADMINISTRATIVE TRIBUNALS ARE BOUND BY THE PRINCIPLE
OF COLLATERAL ESTOPPEL.

This proposition of law addresses the following assignments of error:

ASSIGNMENT OF ERROR NO. 1

The Board of Tax Appeals decision and order is unreasonable and unlawful because it is
inconsistent with the 2003 assessment of Appellant's property that was affirmed by the Board in
Case No. 2004-K-1222.

ASSIGNMENT OF ERROR NO. 2

The Board of Tax Appeals decision and order violates the principle of collateral estoppel to the
extent that it is inconsistent with the 2003 assessment affirmed by the Board in Case No. 2004-
K-1222.

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals findings on the issue of collateral estoppel are unreasonable and
unlawful.
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The fmal determination of the Tax Connnissioner in this case recognized the Board of

Tax Appeals Decision and Order in case no. 2004-K-1222 but did not follow it. Supp. at page 5.

Tax Commissioner's finding that "[t]he petitioner's assets and business have not materially

changed since the Board's ruling on the petitioner's public utility property tax for the 2003 tax

year" estopps the Tax Commissioner from making a different fmding on the assessment issues in

this case. See Supp. at page 5, See also Sunerior's Brand v. Lindley (1980), 62 Ohio St.2d 133

(collateral estoppel applied in context of a sales tax assessment) (hereinafter Superior's Bran d).

The facts and issues in the 2003 and 2004 tax year cases are identical; the final detenninations of

the Tax Commissioner and the decisions and orders of the Ohio Board of Tax Appeals are not.

The Tax Connnissioner cannot ignore the findings of the Board of Tax Appeals in case no. 2004-

K-1222. The Board of Tax Appeals cannot ignore the fmdings that it affirmed in case no. 2004-

K-1222.

The purpose of the doctrine of Collateral Estoppel is to avoid the relitigation of issues.

By ignoring the Board of Tax Appeals decision and order in case no.2004-K-1222 the Tax

Commissioner successfully forced Appellant to relitigate the issues decided by the Board of Tax

Appeals in that case, this is contrary to the purpose and policy behind the doctrine of Collateral

Estoppel. "See Judicial Application of Issue Preclusion in Tax Litigation: Illusion or

Illumination", Vol. 59, No. 1, The Tax Lawyer, by Grover Hartt, III and Jonathan L. Blacker.

Supp. at pages 232-267. The Tax Commissioner final determination and the Board of Tax

Appeal decision and order affinning that determination are unreasonable and unlawful.

Since the Appellant was forced to relitigate the issues previously decided by the Board of

4



Tax Appeals', the Appellant incorporated the issues and arguments raised by the Appellant in

their tax year 2003 tax year appeal even though they had been decided by the Board of Tax

Appeals in case no. 2004-K-1222. The Appellant requested that the Board of Tax Appeals, as

the Tax Commissioner did below, reconsider the all the issues it raised in the 2003 tax year

appeal and fmd for the Appellant on all issues.

PROPOSITION OF LAW NO. II

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS UNLIT FIBER
OPTIC CABLE FOR THE REASON THAT IS NOT USED IN BUSINESS.

This proposifion of law addresses the following assignments of error.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order taxing unlit and unused fiber optic cable and the
costs incurred to install, support, and monitor unlit and unused fiber is unreasonable and
unlawful.

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals decision and order affirming the Tax Comniissioner's fmal
determination is unreasonable and unlawful.

ASSIGNMENT OF ERRORNO_ 6

The Board of Tax Appeals decision and order affirming the Tax Commissioner's determination
to reject the Appellant's petition for reassessment is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 7

The Board of Tax Appeals findings on the issues raised in the Appellant's Petition for
reassessment are unreasonable and unlawful.

In order to be subject to tax in Ohio personal property must be "used in business." See

Revised Code 5701.08. The Tax Commissioner in the 2003 tax year case correctly found that

I The Board of Tax Appeal did not nile on Appellant's motion on the issue on collateral estoppel prior to the
hearing in the case.
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Appellant's unlitlunused fiber optic cable was not used in business and the Board of Tax Appeals

affirmed this determination. Appendix at page 40, Supp. at page 213. See also United

Telephone v. Tracy (1999), 84 Ohio St.3d 506. This detennination should have been applied by

the Tax Commissioner and Board of Tax Appeals in their review of the Appellant's 2004 tax

year assessment.

The Appellant raised the issue of collateral estoppel in its notice of appeal from the final

determination of the Tax Commissioner for the tax year 2004 to the Ohio Board of Tax Appeals.

Supp. at page 175. The underlying petition for reassessment in the 2004 tax year appeal was

filed December 2, 2004 and incorporated the Appellant's appeal of the 2003 tax year assessment

to the Ohio Board of Tax Appeals. Supp. at pages 119-138. As a result, the pending 2003

appeal and final determination by the Tax Commissioner in that tax year were clearly included in

Appellant's 2004 tax year appeal and the issue of collateral estoppel preserved for purposes of

the appeal. The Board of Tax Appeals finding that the Appellant had somehow waived the issue

is unreasonable and unlawful.

The Board of Tax Appeals reviewed the 2003 tax year determination of the Tax

Commissioner under Revised Code Sections 5717.02 and 5717.03 and affinned the Tax

Commissioners' final determination in that appeal. Supp. at pages 207-213. The Tax

Commissioner in its tax year 2004 final determination expressly found that the facts had not

changed, and even though the Tax Commissioner advanced a different theory for purposes of

assessing the Appellant (that has no basis in law or fact as discussed below), the Board of Tax

Appeals decision not to apply the doctrine of collateral estoppel in this appeal was an abuse of

discretion.

As noted above, the doctrine of collateral estoppel applies to administrative proceedings.
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Superior's Brand, supra. In this appeal (1) The issues in the 2003 and 2004 tax years were

identical, (2) there had been no change in the facts or law between the Tax Commissioner final

determinations and Board of Tax Appeal decision and orders in the 2003 and 2004 tax year

cases, and (3) no special circumstances which would warrant an exception to the application of

collateral estoppel exist in this case. See Montana v. United States. 440 U.S. 147, 155 (1979) as

discussed in "Judicial Application of Issue Preclusion in Tax Litigation: IIlusion or Illumination"

Tax Lawver, Vol. 59, No. 1, contained and in the Supplement to the Briefs at pages 232-267,

page 219.

The Tax Commissioner in his 2003 final determination reduced the assessed taxable

value of Appellant's unused and unlit fiber optic cable from $1,758,057 to $219,757 (a 87.5%

decrease). Supp. at page 127. The Appellant did not challenge that portion of the assessment in

its 2003 tax year appeal. Supp. at pages 124-130. The Tax Connnissioner in its 2003 final

determination did not reduce his assessment of the remainder of Appellant's taxable property

comprised of $3,275,000 for the installation of conduit pipe, $306,000 for poles and above

ground support, and $37,954 for monitoring equipment. Supp. at pages 126-127. If the Court

does not find that collateral estoppel applies in this appeal the Appellant submits the following

for the Courts consideration.

In support of its appeal to the Board of Tax Appeals in the 2003 and 2004 tax year

appeals, the Appellant submitted the testimony of Gary Azzolina, Director, Project Management,

at American Fiber Systems, Inc. Supp. at pages 21-100 (Transcript at pages 11-94).

In his testimony before this Board Mr. Azzolina's discussed the installation of the conduit

line, the extra cost associated with nunning two additional conduit lines through the Shaker

Heights tax district (District 510) in order to get a permit from the municipality (Supp. at pages
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33-35, Transcript at pages 24-25), which no one (including American Fiber) is using (Supp. at

page 71, Transcript at page 63), at a excess or additional cost of $161,977.76 (Supp. at pages 51-

54, Transcript at pages 42-45)? And, that make ready costs for the loop (Supp.at pages 57-60,

Transcript at pages 49-51), which constituted improvements to the property of others, totaled

$25,000 per mile, or $4.78 per foot (Supp. at pages 62-65, Transcript at pages 54-56). The role

played by the monitoring equipment is discussed at pages 58-63 in the Transcript and the cost at

page 38. Supp. at pages 66-71 and 47. This evidence supports a deduction from Appellant's

network cost of $161,977.76 for the two Shaker Heights conduit lines, $1,031,250 in make ready

costs or fees (41.26 miles x $25,000), in addition the reduction of Appellant's remaining conduit

cost by the 87.5% figure previously approved by the Tax Commissioner, and Board of Tax

Appeals in the 2003 year appeal for Appellant's unlit and unused. fiber optic cable.

In the alternative, the Appellant submits that the conduit, pole and make ready fees, and

monitoring equipment should be treated in the same manner as the unused and unlit fiber and

that Appellant should only be assessed for that portion of the costs utilized to support the Ht fiber

($4,925,514 x.125"/o x .25 = $153,922 total taxable value). Supp. at page 140.

The Tax Commissioner did not submit the testimony of any witnesses in the appeal. The

2 As noted by Mr. Azzolina at page 45 of the Transcript in this case (Supp. at pages 53-54), his
calculation includes the cost of the fiber, the calculation below does not.

$ 5,439,057 (Supp. at page 70, Transcript at page 62 - excludes the $37,954 in
monitoring equipment included in Appellant's return)

-$ 1,758,057 (Supp. at pages 5 and 9 = fiber cost)
$ 3;681,000

41.26 miles (Supp. at pages 5 and 9)
$89,214.74
x 4.07 Shaker Heights (Supp. at pages 5 and 9)

$363,103.99
x .30 (Supp. at page 53, Transcript at page 45)

$108,931.20
8



only exhibits offered by the Tax Commissioner on appeal were the Guidelines for Filing Public

Utility Tax Reports. Supp. at pages 178-179.

The fmal determination of the Tax Commissioner in the 2003 tax year appeal recognized

that Appellant's unused and unlit fiber should not be assessed for tax purposes. There was no

change in the law in Ohio between the tax years 2003 and 2004. For the same reasons, the

Appellant subniits that the conduit, poles and above ground support, and monitoring equipment

should only be taxed in accord with the taxation of Appellant's fiber since one would not exist

without the other. Supp. at page 71, Transcript at page 63. The costs incurred for conduit, poles

and above ground support, and monitoring equipment were only incurred to support the fiber

optic cable, of which only 12.5% is being used. And, the inclusion of the excess cost for the

Shaker Heights conduit results in the Appellant having to pay tax on something they don't own,

did not want or need to install, and can't use.

PROPOSITION OF LAW NO. HI

IT IS UNREASONABLE AND UNLAWFUL TO ASSESS UNLIT FIBER
OPTIC CABLE AS INVENTORY SINCE IT IS NOT SALABLE AS A
PHYSICAL OBJECT, IT IS AN ASSET USED IN RENDERING A SERVICE.

This proposition of law addresses the following assignments of error.

ASSIGNMENT OF ERROR NO. 8

The Board of Tax Appeals decision and order applying the valuation method contained in the
DepaRment of Taxation's "Valuation of Public Utility Property" booklet with respect to the
taxation of unlit and unused fiber optic cable, conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 9

The Board of Tax Appeals decision and order affirming the Tax Commissioner's determination
to reject the Appellant's petition for reassessment with respect to unlit and unused fiber optic
cable and the installation and cost of conduit pipe, poles and monitoring equipment for unused
and unlit fiber optic cable is unreasonable and unlawful.
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ASSIGNMENT OF ERROR NO. 10

The Board of Appeals decision and order did not detennine the true value of the unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable as required by Statute, and is unreasonable and unlawful.

ASSIGNMENT OF ERROR NO. 11

The Board of Tax Appeals decision and order did not determine the true value of unlit and
unused fiber optic cable, the installation and cost of conduit pipe, poles and monitoring
equipment for unused and unlit fiber optic cable as required by Ohio Law, and is unreasonable
and unlawful.

ASSIGNMENT OF ERROR NO. 12

The Board of Tax Appeals decision and order with respect to the taxation of unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful for the reason that the Record
does not contain evidence to support the taxation of these items.

ASSIGNMENT OF ERROR NO. 13

The Board of Tax Appeals abused its discretion, acted unreasonably, unlawfully and arbitrarily
in taxing unlit and unused fiber optic cable, the installation and cost of conduit pipe, poles and
monitoring equipment for unused and unit fiber optic cable.

ASSIGNMENT OF ERROR NO. 14

The Board of Tax Appeals decision and order to tax unlit and unused fiber optic cable, and the
installation and the cost of conduit pipe, poles and monitoring equipment for unused and unlit
fiber optic cable constitutes the taking of property without due process and is therefore in
violation of Amendment XIV, Section I of the United States Constitution.

ASSIGNMENT OF ERROR NO. 15

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the right of "equal
protection" under Article I, Section 2, and Article II Section 26, Ohio Constitution and
Amendment XIV, Section I, United States Constitution.

ASSIGNMENT OF ERROR NO. 16

The taxing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the Ohio and
United States Constitutions.
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The fmal determination of the Tax Connnissioner, affirmed by the Board of Tax Appeals,

to assessing Appellant's unlit fiber as inventory has no basis in law or fact. Inventory is not

specifically identified in Revised Code 5727.06 (c) or defined in Revised Code 5701.03.

Inventory is not addressed in the Guidelines for Filing Ohio Public Utility Tax Reports (Supp. at

pages 178-199) and the forms for the reporting of the assets of an interchange

telecommunications company do not provide for the reporting of inventory. Supp. at pages 150-

167. The Appellant did not report any assets as inventory (Supp. at pages 150-167) and the Tax

Commissioner in its initial assessment of the Appellant's assets did not classify any of

Appellant's assets as inventory. Supp. at page 142.

The Appellant does not sell fiber optic cable. The Appellant provides telecommunication

capacity to its clients, which is not a tangible asset. There is no evidence in the Record to

support the assessment of Appellant's unlit fiber as inventory. The Appellant submits that the

Tax Commissioner's determination to assess AppeUant's unlit fiber as inventory, as affirmed by

the Board of Tax Appeals, is unreasonable and unlawful.
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CONCLUSION

For the foregoing reasons the Appellant, American Fiber Systems, Inc. respectfully

requests that the Court reverse the decision and order of the Ohio Board of Tax Appeals and

remand the case with instructions to reverse the final determination of the Tax Commissioner

and assess the Appellant's property in accord with the Tax Commissioner's 2003 tax year final

determination. In the alternative, the Appellant respectfully requests that the conduit, pole and

make ready fees, and monitoring equipment be treated in the same manner as the unused and

unlit fiber and that American Fiber Systems, Inc. should only be assessed for that portion of the

costs utilized to support the lit fiber ($4,925,514 x 12.5% x .25 =$153,922 total taxable value).

Supp. at page 140.

Respectfully submitted,

SLEGGS, DANZINGER & GILL CO., LPA

Todd W. Sleggs, Esq. (0040921)
COUNSEL OF RECORD
820 W. Superior Avenue, Suite 400
Cleveland, Ohio 44113
(216) 771-8990
(216) 771-8992 - FAX

ATTORNEY FOR APPELLANT
AMERICAN FIBER SYSTEMS, INC.

12



CERTIFICATE OF SERVICE

A copy of the foregoing Brief of Appellant American Fiber Systems, Inc. was mailed via

regular U.S. mail postage prepaid, the day of October 2008, to Barton A. Hubbard,

Attorney General'S Office, Tax Division, State Office Tower, 30 East Broad Street, 16th Floor,

Columbus, Ohio 43215-3428, Attorney for the Appellee Tax Commissioner of Ohio.

Todd W. Sleggs, Esq. (004

PPT0039-04
SaW PDocA3C)39BRIEF2. doc
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OHIO BOARD OF TAX APPEALS

American Fiber Systems, Inc.,

Appellant,

CASE NO. 2006-B-118

(PUBLIC UTILITY PERSONAL
PROPERTY TAX)

vs.

WiIliam W. Willflns,
Tax Commissioner of Ohio,

Appellee.

APPEARANCES:

DECISION AND ORDER

For the Appellant - Sleggs, Danzinger, & Gill Co., LPA
Todd W. Sleggs
820 West Superior Avenue
Suite 400
Cleveland, Ohio 44113

For the Tax
Commissioner - Attomey General of Ohio

Barton A. Hubbard
Asst. Attomey General
State Office Tower, 25"' Floor
30 East Broad Street
Columbus, Ohio 43215

Entered June 10, 2008

Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

Appellant, American Fiber Systems, Inc. ("AFS"), challenges a final

determination issued by the Tax Commissioner denying its petition for

reassessment and affirming a public utility property tax assessment for tax year

2004. We consider this ma.tter upon appellant's notice of appeal, the statutory

transcript ("S.T.") certified by the Tax Commissioner pursuant to R.C. 5717.02,

i ;^-F131



the hearing, and the briefs filed herein by the parties. Appellant waived hearing

before this board; however, appellee appeared and a hearing was held.

Following the filing of appellaut's 2004 annual report as an

interexchange telecommu.nications company, the Tax Commissioner issued an

assessment which reflected an increase in the taxable value of appellant's

property. Appellant subsequently filed a petition for reassessment, asserCing that

the total taxable value of its property should be reduced by $1,075,180 to

$156,200. S.T. at 117. Thereafter, the commissioner affirmed his previous

assessment, stating as follows, in relevant part:

"VJithin Ohio, the petitioner has built a
communications fiber loop in Cuyahoga County. This
consists of a forty-one mile fiber optic loop and other
network equipment associated with the loop. The fiber
loop contains 288 strands of fiber, bundled together.
The bundle of fiber runs through one conduit
throughout the forty-one mile loop. At the hearing, the
petitioner stated that only 36 of the 288 strands have
ever been lit, and that the remaining 252 strands have
never been lit. The petitioner stated at the hearing that
four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to run three conduit
pipes through this four mile section. Two of the three
conduit sections in Shaker Heights are empty and have
never had fiber in them,

`°The petitioner has stated that it does not provide
telecommunication services, and under its business
model it has no intention to do such. The petitioner
has stated that its business is to lease fiber to
telecommunications carriers and other organizations,
which can use the fiber to provide telecommunications
services to their customers. It built the fiber loop in
order that it could lease fiber to Cable and Wireless, a
provider of telecommunication services. The

2



petitioner started building the fiber loop only after it
signed an indefeasible right to use agreement in which
Cable and Wireless agreed to lease some of its fiber.

"Subsequent to filing its 2004 Annual Report an
assessment was issued reflecting the taxable value of
its properly as required by statute. The petitioner
timely filed a petition for reassessment. The
petitioner's contentions are addressed below.

"Regarding its fiber cable, the petitioner has shown
that 252 of its 288 fibers, or 87.5% have never been lit.
It now requests that 87.5% of the value of the fiber
assessed should be removed from the assessment,
arguing that this 87.5% of the fiber is "dark fiber."
This contention is not well taken.

"The petitioner's business model is to lease or sell
fiber to telecommunication service providers and
others. These tbird party lessees control when they
want to light the fiber and use it in their
telecommunication endeavors. Thus, the petitioner
built the fiber loop in order to lease fiber to outside
parties.

"RC. 5701.08 defines "used in business," in pertinent
part:

(A) Personal property is "used" within the meaning of
"ased in business" when employed or utilized in
connection with ordinary or special operations, when
acquired or held as means or instruments for carryin^
on the business, when kept and maintained as a part of
a plant capable of operation, whether actually in
operation or not, or when stored or kept on hand as
material, parts, roducts or merchandise. Machinery
and equipment classifiable upon completion as
personal property while under construction or
installation to become part of a new or existing plant
or other facility is not considered to be `ased" by the
owner of such plant or other facility within the
meaning of "used in business" until such machinery
and equipment is installed and in operation or capable

3



of operation in the business for which acquired.
Agricultural products in storage in a grain elevator, a
warehouse, or a place of storage which products are
subject to control of the United States government and
are to be shipped on order of the United States
government are not used in business in this state.
[Emphasis added]

"As described in RC. 5701.08, property is used in
business when it is "employed or utilized with
ordinary or special operations," or when "held as
means or instruments for carrying on the business." In
the instant case, the petitioner held the completed fiber
for lease, and the fiber was used in its "ordinary
operations" as property available for lease. Also, the
petitioner's inventory of fiber is necessary in order for
the petitioner to carry out its leasing business. For
without fiber available for leasing, the petitioner would
have no property to lease, and could not fiilfill any
upcoming lease arrangements.

"In its petition, the petitioner argues that its unleased
fiber is exempt from taxation as "dark fiber."
However, in the petitioner's business of leasing fiber,
such unlit fiber held in inventory is used in its business
as inventory awaiting leasing." S.T. at 1-2. (Emphasis
sic.)

In its notice of appeal, AFS alleges thirteen specifications of error.

Therein, appellant disagrees with the commissioner's ruling that its unlit fibers are

"used in business" and subject to tax. Appellant also asserts that the taxa.ble value

of the remainder of its property, i.e., conduit pipe, above-ground poles, and

computer monitoring system, should be reduced on a pro rata basis to correlate

with the unlit, i.e., unused, fiber optic wire within its network. In addition,

appellant claims the commissioner's refnsal to make such an adjustment results in

a violation of rights guaranteed by the Ohio and United States Constitutions.

4
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Finally, AFS argues that the commissioner's determination violates the principle

of collateral estoppel as it is inconsistent with this board's decision in Am. Fiber

Systems, Inc. v. YVilkins (Sept. 16, 2005), BTA No. 2004-K-1222, unreported.

We first dispense with appellant's constitutional challenges by

pointing out that the Board of Tax Appeals is a statutorily created quasi-judicial

administrative agency, which lacks jurisdiction to declare a statute

unconstitutional. S.S, Kresge Co. v. Bowers (1960), 170 Ohio St. 405, paragraph

one of the syllabus; Herric v. Kosydar (1975), 44 Ohio St.2d 128, 130; Roosevelt

Properties Co. v. Kinney (1984), 12 Ohio St.3d 7, 8; Cleveland Gear Co. v.

Limbach (1988), 35 Ohio St.3d 229, paragraph one of the syllabus. As discussed

in MCI Telecommunications Corp. v. Limbach (1994), 68 Ohio St.3d 195, 197-

198, the court agreed with this board's conclusion that we are equally without

jurisdiction to consider whather a statute has been applied in an unconstitutional

manner. See, also, GTE North, Inc. v. Zaino, 96 Ohio St.3d 9, 2002-Ohio-2984.

Given our inability to grant the relief requested, we must decline to rule upon the

constitutional arguxnents which appellant has advanced within its notice of appeal.

In considering the remainder of appellant's arguments, we refer to

the court's decision in Federated Depk Stores, Inc. v. Lindley (1983), 5 Ohio St.3d

213, 215, in which it held that "when an assessment is contested, the taxpayer has

the. burden `*** to show in what manner and to what extent ***' the

commissioner's investigation and audit, and the findings and assessments based

thereon, were faulty and incorrect" Id. Subsequently, in Alcan Aluminum Corp.

s



v. Limbach (1989), 42 Ohio St.3d 121, the court succinctly set forth the standard

which this board is to use in conducting our review:

"Absent a demonstration that the commissioner's
findings are clearly unreasonable or unlawfal, they are
presumptively valid. Furthermore, it is error for the
BTA to reverse the commissioner's determination
when no competent and probative evidence is
presented to show that the commissioner's
determination is factually incorrect. ***" Id. at 124.
(Citation omitted.)

See, also, Hatchadorian v. Lindley (1986), 21 Ohio St.3d 66,

paragraph oine of the syllabus; RKE. Trucking; Inc. v. Zaino, 98 "Ohio St.3d 495,

499, 2003-Ohio-2149, ¶ 26.

On Febraary 8, 2007, AFS filed a "Motion on the Issue of Collateral

Estoppel." We overrule appellant's motion. In its attached memorandum,

appellant argues as follows:

`°The Appellant owns a 41.26 mile fiber optic loop in
C'Ryahoga County, Ohio. See Tax Commissioner
Transcript (hereinafter TR) at pages 130 and 131. The
Appellant constructed the fiber optic loop and utilizes
only 12.5% (36 strands\288 strands) of the fiber that
comprises the loop. TR at pages 132 and 133. The
Appellee Tax Commissioner acknowledged this fact in
his final determination on the Appellant's 2003 tax
year assessment and reduced the assessed taxable
value of Appellant's unused and unlit fiber optic cable
from $1,758,057 to $219,757 (an 87.5% decrease). TR
at pages 124 and 125.

`The 2003 tax year final determination of the Tax
Commissioner was affirmed by this Board in case no.
2004-K-1222, decided September 16, 2005. A copy of
the Board's decision is attached as Exhibit A. This
Board's decision and order on the Tax Commissioner's



2003 tax year final determination was issued prior to
the 2004 tax year final determination at issue in this
appeal. The Tax Commissioner did not reduce his
assessment of these same assets for the tax year 2004
even though the Tax Commissioner in his final
determination explicitly found `[t]he petitioner's assets
and business have not changed materially since the
Board's ruling on the petitioner's public utility
property tax for the 2003 tax year.'

"The purpose of the doctrine of Collateral Estoppel is
to avoid the relitigation of issues. See Mentor
IndustriaZParkLimited Partnership v. Lake Cty. Bd. of
Revision, Board of Tax Appeals Case no. 89-X-907, et
al., decided June 30, 1992, Slip op. A copy is attached
as Exhibit B. By ignoring this Board's decision and
order in case no. 2004-K-1222 the Tax Commissioner
is attempting to relitigate the issues decided by this
Board in that case, this is contrary to the purpose and
policy behind the doctrine of Collateral Estoppel. `See
Judicial Application of Issue Preclusion in Tax
Litigation. Illusion or Illumination.' Vol. 59, No. 1,
The Tax Lal4yer, by Grover Hart, III and Jonathan L.
Blacker.s1 Id. at 2,4.

The Tax Commissioner filed his reply brief on July 3, 2007.

Therein, the commissioner argues three propositions of law. First, that the unlit

dark fiber was "used in business" within the meaning of RC. 5701.08 and

therefore subject to taxation. Id. at 3-11. Next, that AFS failed to meet its burden

of proof of showing the "extent" of the claimed error by reason of its estimates of

value. Id. at 11-14. And, finally, that appeltant never raised the issue of collateral

' Appellant also filed a brief on this matter consistent with the above. Therein AFS noted that the parties
waived the evidentiary hearing before the board. This brief was filed on Apri124, 2007.
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estoppel in its petition for reassessment and is now precluded from doing so

before this board. Id. at 14-16.

The appellee contends that the threshold question is whether AFS

addressed the collateral estoppel issue in its petition for reassessment. This

proposition, in the. context of public utility property tax appeals, has been

approved by the board in Ohio Edison Co. v. Tracy (Interim Order, May 21,

1999), BTA No. 1997-K-322, unreported, as well as Am. Fiber Systems, supra,

based upon RC. 5727.47 and CNG Dev. Corp. v. Limbach (1992), 63 Ohio St.3d

28. The present appeal was taken from a final determination issued by the

commissioner on November 30, 2005. By that time, not only was the appellant

aware of the commissioner's position for the prior year, but it also had the board's

decision in Am. Fiber Systems. Clearly, appellant could have asserted before the

commissioner that by virtue of his actions taken with respect to the 2003 tax year,

the same result was compelled for the subsequent tax year. Therefore, we agree

that this argument could and should have been raised by the appellant previously

and its failure to do so precludes it from consideration on appeal. However, even

if appellant were entitled to pursue such argument, it faIls within the general rule

announced by the court in Recording Devices, Inc. v. Bowers (1963), 174 Ohio St.

518, paragraph one of the syllabus, that "[e]stoppel does not apply against the state

of.Ohio as to a taxing statute." See, also, NDMAcquisition Corp. v. Tracy (1996),

76 Ohio St3d 83. Herein, we find no circumstances warranting an exception to

this rule.

8



Even if we were to consider AFS's contention that the judgment in

American Fiber Systems Inc., supra, has a collateral estoppel effect on the

commissioner's final determination, we would not find merit in appellant's

argument. In the modem view, collateral estoppel is embraced by the broader

doctrine of res judicata. Hiclcs v. De La Cruz (1977), 52 Ohio St.2d 71.

The doctrine of res judicata has been defined as follows by the Ohio

Supreme Court:

"A final judgment or decree rendered upon the merits
without fraud or collusion, by a court of competent
jurisdiction, is conclusive of rights; questions and facts
in issue as to the parties and their privies, and is a
complete bar to any subsequent action upon the same
cause of action between the parties and their privies,
and is a complete bar to any subsequent action upon
the same cause of action between the parties or those
in privity with them. The prior judgment is res
judicata as between the parties or their privies.
(Paragraph No. 1 of syllabus of Norwood v.
McDonaZd, 142 Ohio St. 299, approved and
followed.)" Whitehead v. General Telephone Co.
(1969), 20 Ohio St.2d 108 paragraph one of the
syllabus.

And in the second syllabus of the same case, the court defined collateral estoppel:

"A final judgment or decree in an action does not bar a
subsequent action where the causes of action are not
the same, even though each action relates to the same
subject mattcr. However, a point of law or a fact
which was actually and directly in issue in the former
action, and was there passed upon and determined by a
court of competent jurisdiction, may not be drawn in
question in a subsequent action between the same
parties or their privies. The prior judgment estops a
party, or a person in privity with him, from
subsequently relitigating the identical issue raised in

9
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the prior action. (Paragraphs Nos. 2 and 3 of syllabus
ofNorivood v. McDonald, 142 Ohio St. 299, approved
and followed.)"

However, in the matter before us, the subject issue of the taxability

of dark fiber was never litigated before this board in the earlier case.

InArn. Fiber Systems, supra, we stated.as follows:

`FF'ollowing the filing of appellant's 2003 annual report
as an interexchange telecommunications company, the
Tax Commissioner issued an assessment which
reflected an increase in the taxable value of appellant's
property. Appellant subsequently filed a petition for
reassessment, asserting that the total taxable value of
its property should be reduced from $1,323,740 to
$156,200. The commissioner granted a reduction; but
only to the extent of $943,000, which comported with
that amount of fiber optic wire which was `Vnlif' and
not used in appellant's business. In reaching this
conclusion, the commissioner dispensed with the
issues raised by appellant in the following manner:

"Within Ohio, the petitioner operates a
communications network in CLiyahoga County. This
network consists of a forty-one mile optic loop and
other network equipment. The fiber loops contains
288 strands of fiver, bundled together. The bundle of
fiber runs tbrough one conduit throughout the forty-
one mile loop. The petitioner states that only 36 of the
288 strands have ever been lit, and that the remaining
252 strands have never been lit.

"The petitioner contends that the assessed taxable
value should be reduced from $1,323,740 to $156,200,
a reduction of $1,167,540, to compensate for the
unused and unlit fiber optic cable on its books. This
contention is well taken in part.

"In a telephone conversation, the petitioner stated that
the total network cost of $5,439,057 is comprised of
approximately $3,275,000 for installation of the one



conduit pipe that traverses the entire 41 mile fiber
loop, $406,000 for poles for the above-ground part of
the fiber loop, $1,758,057 for fiber costs, and $38,000
for monitoring equipment. The petitioner is requesting
an 87.5% reduction in the value of all of its personal
property due to its primarily unlit fiber optic cable
system. While the petitioner can be granted a
reduction in the value of its fiber cable due to the unlit
fiber in its system, the fact that it has unlit fiber does
not reduce the value of all of its other equipment
besides its fiber. The fiber that has been lit uses the
conduit pipe, the above-ground poles, and the
monitoring system. As the lit fiber uses these
components, the components are considered used in
business pursuant to R.C. 5701.08. However, the
petitioner has shown that 252 of its 28 fibers, or
87.5%, have never been lit, are not used in business
and therefore the value of the fiber assessed,
$1,758,057.00, shall be reduced by 87.5% to reflect
this.' S.T. 1-2.

"Although appellant agrees with that aspect of the
commissioner's ruling that its unlit fibers are not used
in business and, as a result, are not to subject to tax,
through multiple specifications of error, appellant
asserts that the taxable value of the remainder of its
property, i.e., conduit pipe, above-ground poles, and
computer monitoring system, should be reduced on a
pro rata basis to correlate with the unlit, i.e., unused,
fiber optic wire within its network ° Id. at 2-3.

In that case, the board simply recounted the decision of the Tax

Commissioner on the issue of the unlit dark fiber. The matter was not litigated

before the BTA. The issue which was litigated dealt with the remainder of AFS's

ptoperty, i.e., conduit pipe, above-ground poles, and computer monitoring system.

Therein, the board determined that said property should not be reduced on a

prorated basis to correlate with the unlit fiber optic wire within its network



Collateral estoppel does not apply to the issue of taxability of the dark fiber and is

hereby rejected.

AFS also contended that the dark fibers were not "used in business"

as they were utilit and therefore not subject to taxation. Appellant cited United

Tel. Co. of Ohio v. Tracy (1999), 84 Ohio St.3d 506 in support. The record

reflects that AFS owned a 288 fiber optic strand network, of which 36 were lit and

252 were unlit. S.T. at 107. However, AFS was in the business of leasing these

fiber optic siiands to other entities. S.T. at 1, 88, 138. Therefore, we must

disagree with AFS's application of United TeL. That case is distinguishable given

that appellant leases the property in issue rather than using it in its own right.

Thus, absent other evidence before us, we would conclude that the dark fiber was

indeed "used in business" and therefore taxable. See Equilease Corp. v. Donahue

(1967), 10 Ohio St.2d 18; CC Leasing Corp. v. Limbach (1986), 23 Ohio St.3d

204

AFS has waived an evidentiary hearing before this board and has

provided no new evidence before the commissioner_2 In doing so, we have no

detailed breakdown of costs involved if we were to accept, which we do not,

AFS's proposition that only 36 lit fibers were "used in business" and the rest were

exempted from taxation. We have no way of determining the costs which should

be considered fixed and those which are variable and the proper allocation of

costs. AFS's proposition is far too simplistic to, be useful. Therefore, we have no

12
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evidence before us which would show error in the Tax Commissioner's final

determination.

Based upon the foregoing, we must conclude that appellant has

failed to satisfy its burden of proof by providing competent and probative evidence

which would support its claims. It is therefore the decision of the Board of Tax

Appeals that appellant's arguments are not well taken and the Tax

Commissioner's final determination must be, and heraby is, affirmed.

ohioseazchkeybta

2 AFS provided the commissioner with a transcript of this board's hearing on the previously cited 2003
AFS properly tax appeal. S.T. at 7-103.



EXHIBIT "B"

ASSIGNMENT OF ERROR NO. I

The Board of Tax Appeals decision and order is inueasonable and unlawful because it is
inconsistent with the 2003 assessment of Appellant's property that was affirmed by the Board in
Case No. 2004-K-1222.

ASSIGNMENT OF ERROR NO. 2

The Board of Tax Appeals decision and order violates the principle of collateral estoppel to the
extent that it is inconsistent with the 2003 assessment affirmed by the Board in Case No. 2004-
K-1222.

ASSIGNMENT OF ERROR NO. 3

The Board of Tax Appeals findings onthe issue of coIlateral estoppel are unreasonable and
unlawful.

ASSIGNMENT OF ERROR NO. 4

The Board of Tax Appeals decision and order taxing unlit and unused fiber optic cable and the
costs incurred to install, support, and monitor unlit and unused fiber is unreasonable and
unlawful.

ASSIGNMENT OF ERROR NO. 5

The Board of Tax Appeals decision and order affirming the Tax Commissioner's final
determination is unreasonable and unlawful.

ASSIGNNfENT OF ERROR NO. 6

The Board of Tax Appeals decision and order affirming the Tax Commissioner's determination
to reject the Appellant's petition for reassessment is unreasonable and unlawful.

ASSIGNIyIENT OF ERROR NO. 7

The Board of Tax Appeals findings on the issues raised in the Appellant's Petition for
reassessment are unreasonable and unlawfal.



ASSIGNIyIENT OF ERROR NO. 8

The Board of Tax Appeals decision and order applying the valuation method contained in the
Department of Taxation's "Valuation of Public Utility Property" booklet with respect to the
taxation of unlit and unused fiber optic cable, conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable is unreasonable and unlawful.

AS SIGNMENT OF ERROR NO. 9

The Board of Tax Appeals decision and order affinning the Tax Commissioner's determination
to reject the Appellant's petition for reassessment with respect to unlit and unused fiber optic
cable and the installation and cost of conduit pipe, poles and monitoring equipment for unused
and unlit fiber optic cable is unreasonable and unlawfttl.

ASSIGNiyIENT OF ERROR NO. 10

The Board of Appeals decision and order did not determine the true value of the unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unlit fiber optic cable as required by Statute, and is unreasonable and unlawful.

ASSIGNMENT OF ERRORNO. 11

The Board of Tax Appeals decision and order did not detemzine the true value of unlit and
unused fiber optic cable, the installation and cost of conduit pipe, poles and monitoring
equipment for unused and unlit fiber optic cable as required by Ohio Law, and is unreasonable
and unlawful.

ASSIGNMENT OF ERROR NO. 12

The Board of Tax Appeals decision and order with respect to the taxation of unlit and unused
fiber optic cable, the installation and cost of conduit pipe, poles and monitoring equipment for
unused and unfit fiber optic cable is unreasonable and unlawfiil for the reason that the Record
does not contain evidence to support the taxation of these items.

ASSIGNMEAiT OF ERRORNO. 13

The Board of Tax Appeals abused its discretion, acted unreasonably, unlawfully and arbitrarily in
taxing unlit and unused fiber optic cable, the installation and cost of conduit pipe, poles and
monitoring equipment for unused and unit fiber optic cable.



ASSIGNMENT OF ERROR NO. 14

The Board of Tax Appeals decision and order to tax unlit and unused fiber optic cable, and the
irnstallation and the cost of conduit pipe, poles and monitoring equipment for unused and unlit
fiber optic cable constitutes the taking of property without due process and is therefore in
violation of Amendment XIV, Section I of the United States Constitution.

ASSIGNMENT OF ERRORNO. 15

The taXing unlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the right of "equal
protection" under Article I, Section 2, and Article II Section 26, Ohio Constitution and
Amendment XIV, Section I, United States Constitution.

A'SSIGNN'Nr OF ERROR NO.16

The taxing nnlit and unused fiber optic cable, and the installation and the cost of conduit pipe,
poles and monitoring equipment for unused and unlit fiber optic cable violates the Ohio and
LTnited States Constitutions.

(s:wpducs/sct139assn)
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Ms. Margulies, Mr. Eberhart, and Mr. Dunlap concur.

Appellant, American Fiber Systems; Inc. ("AFS"), challenges a final

determination issued by the Tax Commissioner denying its petition for

reassessment and affitming a public utility property tax assessment for tax year

2004. We consider this matter upon appellant's notice of appeal, the statutory

transcript ("S.T.") certified by the Tax Commissioner pursuant to RC. 5717.02,



the hearing, and the briefs filed herein by the parties. Appellant waived hearing

before this board; however, appellee appeared and a hearing was held.

Following the filing of appellant's 2004 annual report as an

interexchange telecommunications company, the Tax Commissioner issued an

assessment which reflected an increase in the taxable value of appellant's

property. Appellant subsequently filed a petition for reassessment, asserting that

the total taxable value of its property should be reduced by $1,075,180 to

$156,200. S.T. at 117. Thereafter, the commissioner affirmed his previous

assessment, stating as follows, in relevant part:

'Within Ohio, the petitioner has built a
communications fiber loop in Cuyahoga County. This
consists of a forty-one mile fiber optic loop and other
network equipment associated with the loop. The fiber
loop contains 288 strands of fiber, bundled together.
The bundle of fiber runs through one conduit
throughout the forty-one mile loop. At the hearing, the
petitioner stated that only 36 of the 288 strands have
ever been lit, and that the remaining 252 strands have
never been lit. The petitioner stated at the hearing that
four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to run three conduit
pipes through this four mile section. Two of the tbree
conduit sections in Shaker Heights are empty and have
never had fiber in them.

"The petitioner has stated that it does not provide
telecommunication services, and under its business
model it has no intention to do such. The petitioner
has stated that its business is to lease fiber to
telecommunications carriers and other organizations,
which can use the fiber to provide telecommunications
services to their customers. It built the fiber loop in
order that it could lease fiber to Cable and Wireless, a
provider of telecommunication services. The

2



petitioner started building the fiber loop only after it
signed an indefeasible right to use agreement in which
Cable and Wireless agreed to lease some of its fiber.

"Subsequent to filing its 2004 Annual Report an
assessment was issued reflecting the taxable value of
its property as required by statute. The petitioner
timely filed a petition for reassessment. The
petitioner's contentions are addressed below.

"Regarding its fiber cable, the petitioner has shown
that 252 of its 288 fibers, or 87.5% have never been lit.
It now requests that 87.5% of the value of the fiber
assessed should be removed from the assessment,
arguing that this 87.5% of the fiber is "dark fiber."
This contention is not well taken.

"The petitioner's business model is to lease or sell
fiber to telecommunication service providers and
others. These third party lessees control when they
want to light the fiber and use it in their
telecommunication endeavors. Thus, the petitioner
built the fiber loop in order to lease fiber to outside
parties.

"RC. 5701.08 defines "used in business," in pertinent
part:

(A) Personal property is "used" within the meaning of
"used in business" when emnloved or utilized in
connection with ordinary or special operations, when
acauired or held as means or instruments for carr ing
on the business, when kept and maintained as a part of
a plant capable of operation, whether actually in
operation or not, or when stored or kent on hand as
material, parts, products, or merchandise. Machinery
and equipment classifiable upon completion as
personal property while under construction or
installation to become part of a new or existing plant
or other facility is not considered to be "used" by the
owner of such plant or other facility within the
meaning of "used in business" until such machinery
and equipment is installed and in operation or capable
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of operation in the business for which acquired.
Agricultural products in storage in a grain elevator, a
warehouse, or a place of storage which products are
subject to control of the United States government and
are to be shipped on order of the United States
government are not used in business in this state.
[Emphasis added.]

"As described in R.C. 5701.08, property is used in
business when it is "employed or utilized with
ordinary or special operations," or when "held as
means or instruments for carrying on the business." In
the instant case, the petitioner held the completed fiber
for lease, and the fiber was used in its "ordinary
operations" as property available for lease. Also, the
petitioner's inventory of fiber is necessary in order for
the petitioner to carry out its leasing business. For
without fiber available for leasing, the petitioner would
have no property to lease, and could not fulfill any
upcoming lease arrangements.

"In its petition, the petitioner argues that its unleased
fiber is exempt from taxation as "dark fiber."
However, in the petitioner's business of leasing fiber,
such unlit fiber held in inventory is used in its business
as inventory awaiting leasing." S.T. at 1-2. (Emphasis
sic.)

In its notice of appeal, AFS alleges thirteen specifications of error.

Therein, appellant disagrees with the commissioner's raling that its unlit fibers are

"used in business" and subject to tax. Appellant also asserts that the taxable value

of the remainder of its property, i.e., conduit pipe, above-ground poles, and

computer monitoring system, should be reduced on a pro rata basis to correlate

with the unlit, i.e., unused, fiber optic wire within its network. In addition,

appellant claims the commissioner's refusal to make such an adjustment results in

a violation of rights guaranteed by the Ohio and United States Constitutions.
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Finally, AFS argues that the commissioner's determination violates the principle

of collateral estoppel as it is inconsistent with this board's decision in Am. Fiber

Systems, Inc. v. Wilkins (Sept. 16, 2005), BTA No. 2004-K-1222, unreported.

We first dispense with appellant's constitutional challenges by

pointing out that the Board of Tax Appeals is a statutorily created quasi-judicial

administrative agency, which lacks jurisdiction to declare a statute

unconstitutional. S.S. Kresge Co. v. Bowers (1960), 170 Ohio St. 405, paragraph

one of the syllabus; Herric v. Kosydar (1975), 44 Ohio St.2d 128, 130; Roosevelt

Properties Co. v. Kinney (1984), 12 Ohio St.3d 7, 8; Cleveland Gear Co. v.

Limbach (1988), 35 Ohio St.3d 229, paragraph one of the syllabus. As discussed

in MCI Telecommunications Corp. v. Limbach (1994), 68 Ohio St.3d 195, 197-

198, the court agreed with this board's conclusion that we are equally without

jurisdiction to consider whether a statute has been applied in an unconstitutional

manner. See, also, GTE North, Inc, v. Zaino, 96 Ohio St.3d 9, 2002-Ohio-2984.

Given our inability to grant the relief requested, we must decline to rule upon the

constitutional arguments wluch appellant has advanced within its notice of appeal.

In considering the remainder of appellant's arguments, we refer to

the court's decision in Federated Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d

213, 215, in which it held that "when an assessment is contested, the taxpayer has

the burden `*** to show in what manner and to what extent ***' the

commissioner's investigation and audit, and the fmdings and assessments based

thereon, were faulty and incorrect." Id. Subsequently, in Alcan Aluminum Corp.
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v. Limbach (1989), 42 Ohio St.3d 121, the court succinctly set forth the standard

which this board is to use in conducting our review:

"Absent a demonstration that the commissioner's
findings are clearly unreasonable or unlawful, they are
presumptively valid. Furthermore, it is error for the
BTA to reverse the commissioner's determination
when no competent and probative evidence is
presented to show that the commissioner's
determination is factually incorrect. ***" Id. at 124.
(Citation omitted.)

See, also, Hatchadorian v. Lindley (1986), 21 Ohio St.3d 66,

paragraph oine of the syllabus; RK.E. Trucking, Inc. v. Zaino, 98 Ohio St.3d 495,

499, 2003-Ohio-2149, ¶ 26.

On February 8, 2007, AFS filed a "Motion on the Issue of Collateral

Estoppel." We overrule appellant's motion. In its attached memorandum,

appellant argues as follows:

"The Appellant owns a 41.26 mile fiber optic loop in
Cuyahoga County, Ohio. See Tax Commissioner
Transcript (hereinafter TR) at pages 130 and 131. The
Appellant constructed the fiber optic loop and utilizes
only 12.5% (36 strands\288 strands) of the fiber that
comprises the loop. TR at pages 132 and 133. The
Appellee Tax Commissioner acknowledged this fact in
his final determination on the Appellant's 2003 tax
year assessment and reduced the assessed taxable
value of Appellant's unused and unlit fiber optic cable
from $1,758,057 to $219,757 (an 87.5% decrease). TR
at pages 124 and 125.

"The 2003 tax year fmal determination of the Tax
Commissioner was affirmed by this Board in case no.
2004-K-1222, decided September 16, 2005. A copy of
the Board's decision is attached as Exhibit A. This
Board's decision and order on the Tax Commissioner's

6



2003 tax year final determination was issued prior to
the 2004 tax year final determination at issue in this
appeal. The Tax Commissioner did not reduce his
assessment of these same assets for the tax year 2004
even though the Tax Commissioner in his fmal
determination explicitly found `[t]he petitioner's assets
and business have not changed materially since the
Board's ruling on the petitioner's public utility
property tax for the 2003 tax year.'

"The purpose of the doctrine of Collateral Estoppel is
to avoid the relitigation of issues. See Mentor
Industrial Park Limited Partnership v. Lake Cty. Bcl. of
Revision, Board of Tax Appeals Case no. 89-X-907, et
al., decided June 30, 1992, Slip op. A copy is attached
as Exhibit B. By ignoring this Board's decision and
order in case no. 2004-K-1222 the Tax Commissioner
is attempting to relitigate the issues decided by this
Board in that case, this is contrary to the purpose and
policy behind the doctrine of Collateral Estoppel. `See
Judicial Application of Issue Preclusion in Tax
Litigation. Illusion or Illumination.' Vol. 59, No. 1,
The Tax Lawyer, by Grover Hart, III and Jonathan L.
Blacker.s1 Id. at 2,4.

The Tax Commissioner filed his reply brief on July 3, 2007.

Therein, the commissioner argues three propositions of law. First, that the unlit

dark fiber was "used in business" within the meaning of R.C. 5701.08 and

therefore subject to taxation. Id. at 3-11. Next, that AFS failed to meet its burden

of proof of showing the "extent" of the claimed error by reason of its estimates of

value. Id. at 11-14. And, finally, that appellant never raised the issue of collateral

' Appellant also filed a brief on this matter consistent with the above. Therein AFS noted that the parties
waived the evidentiary hearing before the board. This brief was filed on April 24, 2007.
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estoppel in its petition for reassessment and is now precluded from doing so

before this board. Id. at 14-16.

The appellee contends that the threshold question is whether AFS

addressed the collateral estoppel issue in its petition for reassessment. This

proposition, in the context of public utility property tax appeals, has been

approved by the board in Ohio Edison Co. v. Tracy (Interim Order, May 21,

1999), BTA No. 1997-K-322, unreported, as well as Am. Fiber Systems, supra,

based upon RC. 5727.47 and CNG Dev. Corp. v. Limbach (1992), 63 Ohio St.3d

28. The present appeal was taken from a final determination issued by the

commissioner on November 30, 2005. By that time, not only was the appellant

aware of the commissioner's position for the prior year, but it also had the board's

decision in Am. Fiber Systems. Clearly, appellant could have asserted before the

commissioner that by virtue of his actions taken with respect to the 2003 tax year,

the same result was compelled for the subsequent tax year. Therefore, we agree

that this argument could and should have been raised by the appellant previously

and its failure to do so precludes it from consideration on appeal. However, even

if appellant were entitled to pursue such argument, it falls within the general rule

announced by the court in Recording Devices, Inc. v. Bowers (1963), 174 Ohio St.

518, paragraph one of the syllabus, that "[e]stoppel does not apply against the state

of Ohio as to a taxing statute." See, also, NDMAcquisition Corp. v. Tracy (1996),

76 Ohio St.3d 83. Herein, we find no circumstances warranting an exception to

this rule.

s



Even if we were to consider AFS's contention that the judgment in

American Fiber Systems Inc., supra, has a collateral estoppel effect on the

commissioner's final determination, we would not fmd merit in appellant's

argument. In the modern view, collateral estoppel is embraced by the broader

doctrine of res judicata. Hicks v. De La Cruz (1977), 52 Ohio St.2d 71.

The doctrine of res judicata has been defined as follows by the Ohio

Supreme Court:

"A final judgment or decree rendered upon the merits
without fraud or collusion, by a court of competent
jurisdiction, is conclusive of rights, questions and facts
in issue as to the parties and their privies, and is a
complete bar to any subsequent action upon the same
cause of action between the parties and their privies,
and is a complete bar to any subsequent action upon
the same cause of action between the parties or those
in privity with them. The prior judgment is res
judicata as between the parties or their privies.
(Paragraph No. 1 of syllabus of Norwood v.
McDonald, 142 Ohio St. 299, approved and
followed.)" Whitehead v. _ General Telephone Co.
(1969), 20 Ohio St.2d 108 paragraph one of the
syllabus.

And in the second syllabus of the same case, the court defined collateral estoppel:

"A fmal judgment or decree in an action does not bar a
subsequent action where the causes of action are not
the same, even though each action relates to the same
subject matter. However, a point of law or a fact
which was actually and directly in issue in the former
action, and was there passed upon and determined by a
court of competent jurisdiction, may not be drawn in
question in a subsequent action between the same
parties or their privies. The prior judgmeint estops a
party, or a person in privity with him, from
subsequently relitigating the identical issue raised in

9



the prior action. (Paragraphs Nos. 2 and 3 of syllabus
of Norwood v. McDonald, 142 Ohio St. 299, approved
and followed.)"

However, in the matter before us, the subject issue of the taxability

of dark fiber was never litigated before this board in the earlier case.

In Am. Fiber Systems, supra, we stated as follows:

"Following the filing of appellant's 2003 annual report
as an interexchange telecommunications company, the
Tax Commissioner issued an assessment which
reflected an increase in the taxable value of appellant's
property. Appellant subsequently filed a petition for
reassessment, asserting that the total taxable value of
its property should be reduced from $1,323,740 to
$156,200. The commissioner granted a reduction, but
only to the extent of $943,000, which comported with
that amount of fiber optic wire which was `unlit" and
not used in appellant's business. In reaching this
conclusion, the commissioner dispensed with the
issues raised by appellant in the following manner:

"Within Ohio, the petitioner operates a
communications network in Cuyahoga County. This
network consists of a forty-one mile optic loop and
other network equipment. The fiber loops contains
288 strands of fiver, bundled together. The bundle of
fiber runs through one conduit throughout the forty-
one mile loop. The petitioner states that only 36 of the
288 strands have ever been lit, and that the remaining
252 strands have never been lit.

'The petitioner contends that the assessed taxable
value should be reduced from $1,323,740 to $156,200,
a reduction of $1,167,540, to compensate for the
unused and unlit fiber optic cable on its books. This
contention is well taken in part.

"In a telephone conversation, the petitioner stated that
the total network cost of $5,439,057 is comprised of
approximately $3,275,000 for installation of the one



conduit pipe that traverses the entire 41 mile fiber
loop, $406,000 for poles for the above-ground part of
the fiber loop, $1,758,057 for fiber costs, and $38,000
for monitoring equipment. The petitioner is requesting
an 87.5% reduction in the value of all of its personal
property due to its primarily unlit fiber optic cable
system. While the petitioner can be granted a
reduction in the value of its fiber cable due to the unlit
fiber in its system, the fact that it has unlit fiber does
not reduce the value of all of its other equipment
besides its fiber. The fiber that has been lit uses the
conduit pipe, the above-ground poles, and the
monitoring system. As the lit fiber uses these
components, the components are considered used in
business pursuant to R.C. 5701.08. However, the
petitioner has shown that 252 of its 28 fibers, or
87.5%, have never been lit, are not used in business
and therefore the value of the fiber assessed,
$1,758,057.00, shall be reduced by 87.5% to reflect
this.' S.T. 1-2.

"Although appellant agrees with that aspect of the
commissioner's ntling that its unlit fibers are not used
in business and, as a result, are not to subject to tax,
through multiple specifications of error, appellant
asserts that the taxable value of the remainder of its
property, i.e., conduit pipe, above-ground poles, and
computer monitoring system, should be reduced on a
pro rata basis to correlate with the unlit, i.e., unused,
fiber optic wire within its network." Id. at 2-3.

In that case, the board simply recounted the decision of the Tax

Commissioner on the issue of the unlit dark fiber. The matter was not litigated

before the BTA. The issue which was litigated dealt with the remainder of AFS's

property, i.e., conduit pipe, above-ground poles, and computer monitoring system.

Therein, the board determined that said property should not be reduced on a

prorated basis to correlate with the unlit fiber optic wire within its network.

11



Collateral estoppel does not apply to the issue of taxability of the dark fiber and is

hereby rejected.

AFS also contended that the dark fibers were not "used in business"

as they were unlit and therefore not subject to taxation. Appellant cited United

Tel. Co. of Ohio v. Tracy (1999), 84 Ohio St.3d 506 in support. The record

reflects that AFS owned a 288 fiber optic strand network, of which 36 were lit and

252 were unlit. S.T. at 107. However, AFS was.in the business of leasing these

fiber optic strands to other entities. S.T. at 1, 88, 138. Therefore, we must

disagree with AFS's application of United TeL. That case is distinguishable given

that appellant leases the property in issue rather than using it in its own right.

Thus, absent other evidence before us, we would conclude that the dark fiber was

indeed "Lxsed in business" and therefore taxable. See Equilease Corp. v. Donahue

(1967), 10 Ohio St.2d 18; CC Leasing Corp: v. Limbach (1986), 23 Ohio St.3d

204

AFS has waived an evidentiary hearing before this board and has

provided no new evidence before the commissioner.2 In doing so, we have no

detailed breakdown of costs involved if we were to accept, which we do not,

AFS's proposition that only 36 lit fibers were "used in.business" and the rest were

exempted from taxation. We have no way of determining the costs which should

be considered fixed and those which are variable and the proper allocation of

costs. AFS's proposition is far too simplistic to be useful. Therefore, we have no

12



evidence before us which would show error in the Tax Commissioner's final

determination.

Based upon the foregoing, we must conclude that appellant has

failed to satisfy its burden of proof by providing competent and probative evidence

which would support its claims. It is therefore the decision of the Board of Tax

Appeals that appellant's arguments are not well taken and the Tax

Commissioner's final determination must be, and hereby is, affnmed.

ohiosearchkeybta

2 AFS provided the commissioner with a transcript of this board's hearing on the previously cited 2003
AFS property tax appeal. S.T. at 7-103.
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FINAL
DETERMINATION

Date: NOV 3 0 2005

American Fiber Systems, Inc.
ATTN: Gary Azzolina, Project Management
100 Meridian Centre, Suite 250
Rochester, NY 14618

Re: Case No. 05-01174
Public Utility Property Tax
Cuyahoga County
Tax Year: 2004

This is the final determination of the Tax Commissioner on a petition for reassessment pursuant
to R.C. 5727.47 concerning a public utility property tax assessment. A personal appearance
hearing was held on this matter in Columbus; Ohio.

Within Ohio, the petitioner has built a communications fiber loop in Cuyahoga County. This
consists of a forty-one mile fiber optic loop and other network equipment associated with the
loop. The fiber loop contains 288 strands of fiber, bundled together. The bundle of fiber runs
through one conduit throughout the forty-one mile loop. At the hearing, the petitioner stated that
only 36 of the 288 strands have ever been lit, and that the remaining 252 strands have never been
lit. The petitioner stated at the hearing that four miles of its fiber loop goes through Shaker
Heights, Ohio, which required it to ran three conduit pipes through this four mile section. Two
of the three conduit sections in Shaker Heights are empty and have never had fiber in them.

The petitioner has stated that it does not provide telecommunication services, and under its
business model it has no intention to do such. The petitioner has stated that its business is to
lease fiber to telecommunications carriers and other organizations, which can use the fiber to
provide telecommunications services to their customers. It built the fiber loop in order that it
could lease fiber to Cable and Wireless, a provider of telecommunication services. The
petitioner started building the fiber loop only after it signed an indefeasible right to use
agreement in which Cable and Wireless agreed to lease some of its fiber.

Subsequent to filing its 2004 Annual Report an assessment was issued reflecting the taxable
value bf its property as required by statute. The petitioner timely filed a petition for
reassessment. The petitioner's contentions are addressed below.

Regarding its fiber cable, the petitioner has shown that 252 of its 288 fibers, or 87.5%, have
never been lit. It now requests that 87.5% of the value of the fiber assessed should be removed
from the assessment, arguing that this 87.5% of the fiber is "dark fiber." This contention is not
well taken.
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The petitioner's business model is to lease or sell fiber to telecommunication service providers
and others. These third party lessees control when they want to light the fiber and use it in their
telecommunications endeavors. Thus, the petitioner built the fiber loop in order to lease fiber to
outside parties.

R.C.5701.08 defines "used in business", in pertinent part:

(A) Personal property is "used" within the meaning of "used in business" when
employed or utilized in connection with ordinary or special operations, when
acauired or held as means or instruments for carryina on the business, when ^t
and maintained as a part of a plant capable of oneration, whether actually in
operation or not, or when stored or kept on hand as material, narts, products, or
merchandise. Machinery and equipment classifiable upon completion as personal
property vvhile under construction or installation to become part of a new or
existing plant or other facility is not considered to be "used" by the owner of such
plant or other facility within the meaning of "used in business" until such
machinery and equipment is installed and in operation or capable of operation in
the business for which acquired. Agricultural products in storage in a grain
elevator, a warehouse, or a place of storage which products are subject to control
of the United States government and are to be shipped on order of the United
States government are not used in business in this state. [Emphasis added.]

As described in R.C. 5701.08, property is used in business when it is "employed or utilized with
ordinary or special operations", or when "held as means or instruments for carrying on the
business". In the instant case, the petitioner held the completed fiber for lease, and the fiber was
used in its "ordinary operations" as property available for lease. Also, the petitioner's inventory
of fiber is necessary in order for the petitioner to carry out its leasing business. For without fiber
available for leasing, the petitioner would have no property to lease, and could not fulfill any
upcomiiig lease arrangements.

In its petition, the petitioner argues that its unleased fiber is exempt from taxation as "dark fiber".
However, in the petitioner's business of leasing fiber, such unlit fiber held in inventory is used in
its business as inventory awaiting leasing.

In United Telephone Y. Tracy (1999), 84 Ohio St. 3d 506, the taxpayer was a telephone company
providing telephone service to its customers. The Ohio Supreme Court held that the taxpayer did
not owe tax on its "dead pairs", those pairs of fiber or wire contained within a telephone cable
that are not connected to either a main distribution frame or to a customer's drop line. However,
the facts in the instant case are much different from those in United Telephone. In United
Telephone, supra, the taxpayer was a telephone company providing telephone service to its
customers, while in the case at hand the petitioner is not providing telephone service, but is
merely in business to construct and lease fiber lines. The dead pairs in United Telephone are not
"used" in the business of providing telephone service to United's oustomers because they are not
"capable of operation" in United's own plant. By contrast, in the instant case the unlit fiber is an
inventory item held for lease to customers. The petitioner never intended for its fiber to become
part of its physical plant, but rather intended for others to light and use the fiber. The petitioner'§
business is leasing fiber, and the unlit fiber is used in business as being held for lease. In the
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case at hand, the fiber at issue has the character of a type of inventory that is used in business by
being held. for use by other entities.

Thus, the petitioner, which leases fiber, is merely a lessor of property, while the taxpayer in
United Telephone, by providing its customers with a dial tone and the right to use its
telecommunications system, is providing services to its customers. Therefore, the petitioner, as a
lessor of property to its customers, is in a much different business than the taxpayer in United
Telephone, which is a service provider.

In United Telephone, supra, the "dead pairs" were not in operation or capable of operation on the
tax listing date "in the business for which acquired" pursuant to R.C. 5701.08(A). The same is
not true of the unlit fiber in the instant case, since "the business for which" the unlit fiber was
"aequired" was precisely to be held out for lease by third parties. Under R.C. 5701.08(A), the
petitioner's fiber held is "stored or kept on hand as material, parts, products, or merchandise", as
well as "held as means or instruments for carrying on the business".

The petitioner contends that its conduit, poles, make ready fees, and monitoring equipment
should receive an 87.5% reduction in value under the dark fiber argument. This contention is not
well taken.

The conduit pipe is the piping that traverses the entire length of the fiber loop, that the fiber is
installed witbin. The poles carry the fiber in those parts of the loop where the fiber and conduit
is above-ground. The monitoring equipment shoots a laser through the fiber to check the fiber
for degradation. Make ready fees are the costs to move other lines and other equipment on poles
to niake room for the petitioner's equipment on the poles.

In a recent Board of Tax Appeals decision, American Fiber Systems v. Wilkins (Sept. 16, 2005),
BTA No: 2004-K-1222, unreported, the Board ruled that the petitioner's poles, conduit pipe, and
computer equipment were fully taxable even though 87.5% of its fiber strands were unlit. The
Board explained that the use of the poles, conduit and computer equipment with those fibers that
were lit made these items used in business under R.C. 5701.08, even though the majority of the
fibers were unlit. The petitioner's assets and business have not changed materially since the
Boani's ruling on the petitioner's public utility property tax for the 2003 tax year.

Moreover, it should be noted that in United Telephone v. Tracy, supra, only fiber was exempte4,
under the dark fiber exemption granted in that case. Other equipment such as conduit, poles,
make ready fees, and monitoring equipment was not granted the "dark fiber" exemption in
United Telephone.

Purther, as explained above, equipment such as conduit, poles, make ready fees, and monitoring
equipment also is not dark fiber because the petitioner is a not a telecommunications carrier. As
explained aboVe, because the doctrine of United Telephone does not apply to the petitioner, the
doctrine of the dark fiber exemption as explained in United Telephone cannot operate to render
the conduit, poles, and monitoring equipment nontaxable.

The petitioner contends that $406,000 of make ready costs should be removed from the
assessment, arguing that these costs were not costs to build its fiber loop, but merely costs to get
the 4elephone poles and electric poles ready for hanging fiber. This contention is not well taken.
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The methodology for the valuation of assets is describefl in detail in the Department's Guidelines
for Filing Ohio Personal Property Tax Returns in pertinent part:

Full costs must be shown. Costs must include inbound freight, millwrighting,
overhead, investment credits, assembly and installation labor (including premium
pay and payroll taxes), material and expenses, and sales and use taxes.

Further, pursuant to Gruen Watch Co. v. Evatt (1944), 143 Ohio St. 461, all costs incurred in
getting equipment in place for use are part of the cost of the equipment for valuation purposes.
Installation and relocation costs such as the make ready costs at issue herein are part of the cost
of the equipment pursuant to Gruen Watch.

Moreover, generally accepted accounting principles also require that all costs in readying an
asset for use are capitalized. The 2002 Miller GAAP Guide, by J. Williams (2002), which
analyzes generally accepted accounting principles, provides the followiiig:

Asset Cost

The basis of accounting for depreciable fixed assets is cost, and all normal
expenditures of readying an asset for use are capitalized.

In the book Fundamental Accounting Principles, the following is written:

The cost of an item of plant and equipment include's all normal and reasonable
expenditures necessary to get the asset in place and ready for use. * * * Cost also
includes any special concrete base or foundation, electrical or power connections,
and adjustments needed to place the machine in operation. W. Pyle & J. White,
Fundamental Accounting Principles (1975).

As the above-referenced sources show, make ready costs such as installation and relocation costs
are clearly part of the cost of fixed assets.

Furthermore, the petitioner indicated at the hearing that the $406,000 of make ready costs that it
seeks exemption for is a rough estimate of such costs, based on an estimate of $25,000 per mile
for some miles and some other estimated amount for other fiber mileage. At best, the petitioner
is providing merely a crude approximation of the cost of the make ready costs. Such
approximations of value are not probative evidence for a deduction from taxable personal
property. See United Telephone, supra. In Anheuser-Busch Companies, Inc. v. Zaino (Sept. 24,
2004), BTA No. 2003-K-699, unreported, the Board of Tax Appeals has recently reaffirmed
established case law holding that estimates of value are not sufficient to carry the burden of proof
needed for such a reduction. Thus, in challenging the assessed value, the petitioner has the
burden of establishing the value of its taxable property. The information submitted for make
ready costs does not meet this burden.

Accordingly, the assessment is affirmed.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
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PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND NOTICE
WILL BE SENT PURSUANT TO R.C. 5727.47 TO TAE APPROPRIATE COUNTY
AUDITOR, WHO SHALL PROCEED IN ACCORDANCE WITH R.C. 5727.471.

I CERTIFYTHATIHIS IS A1RU6 AND AOa7RATE ODPY OF THE E'YNAI.

DE7BRMINAIIONREcmDED IN'IFSH TA%COMMISS'IOtq^RS JOUItNAI.

&1404^ /v A)A&.
/s/ William W. Wilkins

wui;AMW.wuxua Wiffiam W. Wilkins
TAxGc*mssiomR Tax Commissioner
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This is the final deterniination of the Tax Commissioner on a petition for reassessment pursuant
to R.C. 5727.47 conceming a public utility property tax assessment. The petitioner did not
request a personal . appearance hearing. The Department of Taxation has had significant
cornmunications with this taxpayer after it filed its petition, through two letters sent to the
taxpayer's representative and numerous telephone.conversations with both the,taxpayer and its ,
representative, discussing the documentation needed by the Department.

The petitioner is an interexchange telecommunications company. Subsequent to filing its 2003
Annual Report an assessment was issued reflecting the taxable value of its property as required
by statute. The petitioner timely filed a petition for reassessment. The petitioner's contentions
are addressed below. -

Within Ohio, the petitioner operates a cnmmunications network in Cuyahoga County. This
network eorsists of a forky-one mile fibAr optic loopand other networyequipment. The fiber
loop contains 288 strands of fiber, bundled together. The bundle of fiber runs through one
conduit throughout the forty-one mile loop. The petitioner states that only 36 of the 288 strands
have ever been lit, and that the remaining 252 strands have never been lit.

The petitioner contends that the assessed taxable value should be reduced from $1,323,740 to
$156,200, a reduction of $1,167,540, to compensate for the unused and uiilit fiber optic cable on
its books. This contention is well taken in part.

In a telephone conversation, the petitioner stated that the total network cost of $5,439,057 is
comprised of approximately $3,275,000 for installation of the one conduit pipe that traverses the
entire 41 mile fiber loop, $406,000 for poles for the above-ground part of the fiber loop,
$1,758,057 for fiber costs, and $38000 for monitoring equipment. The petitioner is requesting
an 87.5% reduction in the value of all of its personal property due to its primarily unlit fiber optic
cable system. While the petitioner can be granted a reduction in the value of its fiber cable due

-39-
.-.o
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to the unlit fiber in its system, the fact that it has unlit fiber does not reduce the value of all of its
other equipment besides its fiber. The fiber that has been lit uses the conduit pipe, the above-
ground poles, and the monitoring system. As the lit fiber uses these components, the
components are considered-used in business pursuant to R.C. 5701.08. However, the petitioner
has shown that 252 of its 288 fibers, or 87.5%, have never been lit, are not used in business and
therefore the value of the fiber assessed, $1,758,057.00, shail be reduced by 87.5% to reflect this.

The petitioner originally reported all of its taxable property in the Berea taxing district.
However, the petitioner recently supplied information showing that it has no taxable property in
Berea, but rather that its taxable property should be listed in ten other Cuyahoga County taxing
districts. The petitioner has determined, through a review of maps, the mileage that its fiber loop
has through the ten taxing districts traversed. The assessment shall be adjusted to listthe taxable
value of the property (true value x 25%) in the correct taxing districts, by prorating taxable
property value according to the fiber optic mileage in each taxing district.

For the reasons stated above, the assessment is modified as follows:

Taxing District Name Taxing Taxable Value Taxable Value
District (as assessed) (as adjusted)

Berea 18-0080 $1,323,740 0
Cleveland 18=0740 0 $571,380

Brook Park 18-0150 0 $25,600
Brooklyn City 18-0130 0 $84,790

Parma 18-0510 0 $10,060
Newburgh Hts 18-0410 0 $42,050
Cuyahoga Hts 18-0200 0 $15,080
Garfield Hts 18-0250 0 $53,480

Cleveland Hts 18-0180 0 $18,970
Shaker Hts 18-0600 0 $93,020
Maple Hts 18-0350 0 $28,570

Total $1,323,740 $943,000

In all other respects, the assessment stands as issued.

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WTTH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND NOTICE
WILL. BE SENT PURSUANT TO R.C. 5727.47 TO THE APPROPRIATE COUNTY
AUDITOR, WHO SHALL PROCEED IN ACCORDANCE WITH R.C. 5727.471.

I CERIIFYTHATTEIIS IS ATRUE AND AOQ)RATE OOpY cF TFff PINAi.
DETERmiNA'IIONREODRDEDIN7I-IE TAXC.OMtdISSIONERS JOURNAL

AC.tGGl'+.c GC.) &)&-+"
WIII.iAM W. WnffiNS

TAxC;OMivIISSIONER

William W. Wilkins
Tax Commissioner
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estimate; upon.alttaxableproperty of thecounty,
not;,exceeding in^thc:aggregate two mBLcupon;each
doBar; of,the.taxable.property of said county,$iuch
levy.shaB be ia.additio0 to ait other levies author-
ized foysa;d:pur[loses, but suliject to thelimitation
upon:th@.combined ntazimumratefor alf taxes..This
sectioadoes-not,prevent:,the hoard fromusing any
su€plusin the generzl tunds.of;the colintytor.the,
^PiirposessokfR.r.thingaid.estimate..:. .:'^ . ^.

;:T`PP^`E"I;VTI-TAXATI^N" ;'
[%A1tG'QUetsarCrE¢roflitceilinfu]ludte?^dfhetvi^eldtitcaYedi^CEiT'- '

s^ .. . c .,_...; . ...: .
CEIAPTEjt5701 D1iFINI'rYONS;,

Sec: 57010i1^ Pei9oti defidod' ^As usetl ih
LVII(57], of the Revised i"aUe.'1^idiSbh' rncfudes
individual"s:.firms:.cQutpamW;: bu"smess.ttvsts>.es-
tates, uvsts, partnerships, limfted liabllity^compa-
nies. associations, corporat4o.ns; and any otlier
businessentities:

(As artYevded by^SB: '74y -r`aws' A994 41B:215,
,Eawsi997:'effectit4]uue'30;1997'.j^ j . ..

Sec. 570102 I}efinitions relating to rea] prop-
erty: _- %i's used' iir 11t1e ^i)lY(5}'] '6f thg; )2ediied

(A)"Realproperty," realty"and land'include
Tand itseTf wltethwTaid o>it -m"'€owh loi5 or b[rier-
wise;'aif'^dwfng`crd)i4, SfchiNiilg. dectddou5:'and
evergreen trees, planfs' ahd 5hrull^ `wrth al) thf8gs
contalneit therCbii:and;ucdes5-olhi@rwise specified in
tl.iis52cei.o7t Ar .section;5701.0:3 of;the RevLsedCade,
all buildi^gsr.sti:itF.tutES, 1mqr^!e^itents,.and p7itures
of whateve[ kind.on the:Jandsand all right5,and
privBeges b¢longing or_apertalning.thereto. Real
propet4y dbe8. not incl'u e a manufa$Lure d iSome as
define3.,t`^'drvason fc)(4}'uf;sectidg 37'8105 o,(,ttSe
revised'c"titTe or a rit6bilehome; tlPavElrtraileF, or paik
'trailer:,eacAas^de[fneil•0usectioni ^503-O1' op.the
revised cod'e, that is not a manufactdredor mobile
Ilome, b,uddmg as defiped m drvisinn,,*of this

. - BX7KByildhig!! .ntEans a Venmeneut.fabrication
or:construeNon: att"ached oraffixed: ta.Lhnd, consist
ing^offounitatiods,:.walls;_columns;'girders beams,
floocs; waada roof; or:sonit^Lbination!of-,these
elemedtal paits, that is: iqtended.as.a. Fialiitation,or
shelter-for.peopTe.ocanhnalsbiashellter` fortangible
personabproperty;:and.that:has structural inte.grity
hdepemlent of, tlie. tdngible- pelSdifaiproperty,.sf
any, it isdesignedtoshelter::?sBbRditig;tinctudPS<a
ntanuf®stured or moliile hom¢ buildjng as defined in
division (13)(2) of tiits sechon

(2) "Manttfactured or mobilehome building"
means a inobi^e fiomo as de0ned'in division (0) of
section 4501.01ofthe_Revjsed Code ot a tsiariufar
turedhortle.as^-deStned'ift d`ivision•=(C)f4) ofseetioa
3781:06:n£ the Revised:Code, if.'the hume ineets both
ofttiefoll'owingconditions: . . .. .

Ofilo Taic Reporfa P-.:= • . -

^^ (a)TheKuitfeis'afliicedtu:apermatientfouhtlatidn
ai; defiried in drvtsion (C)(5) of section 3781i06of the -
xteVued`COde and'isrtocefed anlandownedby the

(b) The jc p,rtiticate,pf tltle for. ttie home has 6eert
inactivatod hy, ^ clerk ,of tFie court of common
pleas-ttiat I55ued it`pursuant tosection 4505.11. of

-^'^ (C7}4Fixfure"arieans amitem: of: tarigible personal
pFoperty that:P^becoma pemianentlla attachedor
aftized%tottteland br-toa`bullding,stnscture, or
unproveuient andtliat prlmarilybenefits theYea1ty
afld-aot the bOSln€ss; ifaiy, conducted•bytfieoccu-
pat{Ctldthepremise5:!- ...'

r(1?)- 'Amprovement' means , with respect to a
buddmk.orstructure:apermanenfaddihon enjarge-
ment,or alteGatfoit (hat, had it lieep Fonstructed at
Khe $aine time as,tfie bmldmg6r. 5tructure, 'vioulil
have been considered a par[ oE the build'iug or
strnGtnre.

(E) "Strnctgre means a permanent fabrrcationor
cobstttiction, other thim abnildirig, that isattached
or sfCuced ta ]and; and that increases or enhabces
uhif^ati'ou or enjoymefiY oftheland: "Steilctuire"
1nclddes;6uf as°n'otlimited 4o,bridges,treatles;
dams, storage silos for agriculturalproducts, tenCes,
and walls.

(As amended by H.B 431, Laws 1991; S.B. 272,
Iaws'092; SA142, Laws 1998; ' H.B. 672,1 Laws
2000;zfEertiVe'April9,2001:) '. . . . ..

T4125-0601:.^.

Sec. 5701.03. "Personal property" and "busi-
riE'as Y'ucture'"defiiied=As used inTid'e LVIII571
of the'$evisedCode: !:'. _. .^ .......;. ^..^^ .

(A) "PesonaL property" Includes every tangible
thing tha): iq the subject of ovinership, whether aiti-
mateoi- inanimate, including abusiness fucture, and
that does nut constitute real property, as dgfjnedin
section 5701.02 of the Revised Code. "Personal prop-
erty'also iaCludessevery.,share, portion, right, or
interest, either legal or equitable, in and to every
shlp; ve§sel; or buat, used or designed to be used in
business enherexclusively or partially in navigating
anyof the ivaterswithin bc bordering on this state,
whether such ship, vessel, or boatis.wtth3n the

5701.03 ¶•:125-060
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jnriSdiction bf this state^ or elsewhere. "Peisonal
propeYty""f1be5 riotinclUde.inoney as•defined'in
seetioa 5701.04of the Reviser] Cotlet motor vehiCles
tYgisteiedby tbeowner thereof,electricityy ur; for
purpoie5of-a6ytaz tevied oNpetson`a!property,
pattern§, j igs; dies, or dtawings thaVare held •[ot u5e
aud not forsalein+thePotdinary•course nfbtisiness,
exmpt totlteeetent'thatthe Valtfe of the electricity,
patterns, jigs, dies,' ordrawingsisinClutted in the
valuation of inventory produced for5ale.; :.

(12) "Uusincss fixturc"tnean;an.item of tangibiq
poljcies of insurance; :personabpropcrty that has become petmanently at- under

tached or affixctl to the Imtd or'lo a biuldin§, struc-- (B) Siich repbsits in Hnaacial institutions outsitle
turesor,improveipent,:and that;.prianarily benefits
the bus.iness confWdcdby the occupant ontheptcm-

. iscs and;not tFte realty:'13usincss fziurq'inclpdes,
but is noilimited to, ntachtncry, cttnipmunt,sign5,
storage bins and . tanks, whcthcr ali'ove or below

- ground; atitT broddca'stiiig¢; transtibttatidd trarisinis-
5mnantl'distribuilon^"systeim, whethcr abovcot
bclbw:groi^dd. `'t3uSint55t:xltirc" al5o^inean3 tliose
portions of buildings, structures, antl^ impr}i4cnicnts
thai are speciatJl^.:dcsigned,-consit'ucteth:.arrdused
Cor:the businesscohtluetcd 4n.thebuilding; structurq
or improycmcnt^„ inqlud)ng,.but not^ liinitctl to; foun-
dations, and supports forlnachincr5t.and ctLuipincnt:
'13usine45 ructur.c;;'docs notiltcludc.fxtures that; arc
contmon to buildings, including,:but not limitello
heating, vchtilation, and air conditioning ,systcros
primanly'u§ctl Yo conlFOl^the cnvtroninent for pcpplq
or ahimals, t'abk§ towors; a"nd lines for potablc Water
or aatcr fotYirc con(S'ol;:clcc[tlcal aiidhoimnunica=
uon bncS, aothrrfixtures that priiiiardy b'enef'it
thcreafiy'and'noi the bushttssconitucthiiby ifie
occupant on the premises

(As amended ity S.D. 73, Laws 195$ S B. _272;
Laws. f992; S B 3, Yaws 1999, efecttve .(uly 6,
19bytiie Legislative
Ser'tre Commisstmt s D]visien o[ l.egal Revie.w and
`CeGhnical^erv^cesj,^. - .

[^ 125-0901 . ..

.. [fiH=>,Cautiont; The;,tax^an. uintan^bies,^ex-
c.ept for the tax oti rtea(erg in;intnngibles,has
been repealed. See Y20.223 in the "Prnperty"
division. CCH. ] . `^`-`^ ^"• '- .

bee 57l)t.04 Moneydefined. A§usetl in Title
LVIIl571 of.the Revisett Code,,. ;money" includes
gold, silver, and other coin, circulating notes of na-
tfonal ba'nkinG ^a5sociations; United Statesiegal
t2titler'tiotF§, an4l:8tfiet'notes and certificates of the
United'Seates payable oii iTeiitandandr`irculating I ot, . .. ...... .: ...
tdfendeil'ta Circulafe a§cui-rency:^ ^--. ^i=..;..... . .. _,-.... - .

- [iN1-^Cauhtih The tax on intant,.+ibfes, ex-
r.ept For tite taxon: dealers in intnngibles,has
been repealed; See g20.223in the "Broperty`

¶ ^125:-U90 -5701':(74

Sec. 5701.05. Depiusititdefiiied.As u.sed<iRTi-
tle LVII di the Revised Code other than in division
(Ax7) ofseetioii 573$056 of'the Revised Cade.;"de-
posits' includes evEry dopositwhichthe personown-
ing;-:holding ui' tmstiior> liavidg, the`benefiCial
tnteresttttereinv ls•^entifled`ta"withdiaw in money;
whether'bn'demand or-nor; at)d' whetfier evidencecl
by'carnintvrial or+'checking+actount, certificateiil ^
deposit; savings'accovm;'certifcateso1 mnning;^or .
bther withdrawaUle stock, or otherwise, excepting:- ;

(A) Unearned prgmiums; and siirrender val"ties
-

this state as yield annual!income by way of int€rest
or dividends tn.excess of lour, pet cent.oLthe prfnci=
pal sain iu w l t l x l r a v f t ? b l e :

(As.aniended•by H.B. 215, 1zws1997 effective .
June:30, I997) J- .. ., .

[4125-150]

[M*Caution:,;The taa.on:intaitob"..;ex-
cept` for the tax •on dealers in 'intanpib)esJias
been repeafed. See Y20-223in the "Property"
divisiou: CCFLI:].

3ec SYQ3.06. investments detined As used iit
Ti[le LVII(571 uf the Revised Code, "fnvestineqts"
includes:

(A) $hares o{ stock,rtl corporatfitnsi assoctationS...
and ioint^stp cock muatues,. untl;r whatevec laws or
ganized;orewsttngr?xcepkmg

(I) Those which are7rVstrumentalities of tlte4ed-
eral'govemment for'the ^taxation.of - which:.by: qlie
severaP§tates no'pi'ov[sinn'ismadaby `aCd ap tlie
CdngressoftheUnltedStates -:.^•

(2) Thuse in financialmstituuons,dealem tn lii
tangtbles and domesticinsurance compames as de
Gne -d m secuon 5725.61 o[ the RevisedCode• ^,

. (3)'1'hose.defnedasdeposits by scction57Qi(lSoC
the Revised Code..:.:.

(R):itittYestbearnigabligatitinsfoi'. the paytU2tit
uf money, such as bonds, certificates of indehfeilnest,
debentures,anilnotes;certificates of tleposi4 3av=
ings;:and 'otiier like deposits ih flnaneial• institutions
outside this stateyielding. income by wayof tilteresY
orAividendsimexeess of fourper cent or the princi-:
pal'sunr.withdrawable; anilother similar evidedees "
df'^indebte(iness:-.whetfier;negotiable or:noE,aild.
whetFtec br not secured by'mortgage of or.lien upon
realorper5onal:propertyorincome,bywhomsoever
issued;exceptingthoseissued:

(1) IDyythe Uuited State's drany of ns tetntoKies,
districts, or dependencies;'
, .. . . ., . ..
(2) By any Instrumentaliiy of the federal

govemment: -- -

(3)Prior to January .l,
1
913, by the state of.Ohio

or any politicalorothersubdivision or school district
in this state; . -- ^ . . . % .,

620115, CCIiINCORPORATBU
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:(4)IiusdanttoiSection 2aof Article=VIII Ohio '!PrepaidItems"does tiot'includezfangible

CAnStitutibn; .' t . . prOperty. , . . .

(5) Which are defined mgections 5701.05 and The sum of:curmntaccountsiPayablesltalt'not
5701.07 of the Revised Code as deposits and eurrent take into accountan acknowledgment oL•indebted-
"2ccoi3nts- nesg,unless founded,on some cAnSideratlomactualt;p
-. ^.+ s ^ : ;• :-^ ' .°:` -„ received,-^aud:beijeved :atthe thne ofmakiugcsnch
.(P),-Annmtle^, royalhes, and otilel oRtractual ^owledgvtenttobeafidlconsiderationt7lm•efse,

otillgat^onsfor the periodical paqmeqt of money.an_dall contractual and otherlncurporrsl rig^ifs ot a noran:acknolvledgmentforthepurpo'se•bE:d^imiuish

p2cu^var.y nature 4om:which.incnme is- 6r may be '!g;^e amoupt ofcredds to tie listed for taxakion.

derlved,•howeeverevidedcediekcepfmg•.
' -.. ...'.Y :.... ^:::• ^111#e';7' '

(1S` ii4 erests i^ land ana reais and toyalifies d [p}.y Cpuhon Tbe rag. on ,ytgPg,d^qa ex-
. ^riLdd' fbe>sF^lrom;^ ntl^r than equifabYe mYerPsts d[ .^^[ foX rhe. ^a^eon dealers iP ! ra, t es 1!^s

`vU'e"U- intb sliares ev.encet) by tr'^nsfet^a6lo1 , . .{reen repealed, See ^20.123,m,he [?ropefty" .
.&lriifPcafl?5,' ' ^:„ ^ ,divisruq.CCl7,.:1 ^ :tr4: i+.

(2) Contracts of employmentor partners tnp sala
. r)ee;.i;7^est; d`oi$IDissibfi5 seniol'iry 3517 Dther incqr .-- ^ee 570^10§ Vsect in lius^nese

• ••• • nESS deti'ned:=tls used 1h1'itle L(^fI I571 of tliep6teaC ng^S deriVt^d frbtil aVty!` sueh cohtr`acti 2ud IYevised Codei-. -
. r'.eth'emebY.atinulti¢s or PisitS^t`hat Sresult front Cbri . . .. , -._ . ::

tracis of emPluymeot . : °:^• ' ,(AI PesqoaY roperty ts iised w1tbir< fhe tiYear4-

."(3) Cbptì'dCts df`msnance;,arid di`vldbtld$-pmb or mgof nsed m bti5mess when emyloyei ot`u'^Cd^zehl

gpi5lte'^`9nsreGildeh' but di6itlgnds uniPer cd`ntracts tncannecNon with ordmary or special opetaE(ons
Cdtil^onQr )uttlVNa^ Ivmbniation Id'L+aPd" 31NUlty Wn" acqutred orheld as tneans br tnst Tents toj•.

p61i'a`es nr' Rcasfi `refruid aHtiNtjes Shall`- noi be calrYmg on Ihb bUSmess wfieu`ke^f
)and^8med

- + i- .^ as a patx of a plant capable of B^taUOn w^etherexclU3edYroMtatinfibti, .. ...
acjbtnlfy m operatton or not, ot when st -or'ed o2 k^RY

(4) SfocJr puncha5e penfimn or PFOfttx^nn6 `otiltiZdd 5s It^a^t5a1, Parts, P`roductS or'tt5^rctìan"-
plans.e,tablished.byanemployerforthgbenofitnf d^se.'RT'actSufer9 andequipment cta'ssr'ffa}^fe d']lijn
ht^emptopeesartlroseofhtssubstiangs completion as t?ersonal ProPertY alule'vnder con..;.. ., ::..'. ,.. .
^• (5) Owne^ship"Inte'rests:of^ fhe dePOSttSis m ait serurtion or•-uispalYation to.:pecome p?ct%oE 8 new or
46borpot'dt8d"Yughcial iostidtfion tlie"2dplYal of existing,planb:or.otherfavJity:isnotcoastdeteddkoit?e
whuCh s hoti di4ided lnfb shat^es or w}uch"has ho 'r'JlsGd 6Y kle'^ner oL.sueh plant aroWteG;{actlety

. s witlun Fhc>mea^iiag of .ased,:m but,nesst uhr.arr^lcaplfak stock. " * ' . : ` ; . .
^..--^:' ..machirtery and equipment is-irs5talled attdaill oRCr^

(D) All equltabte intaests, bte or otheriimited tidnorcapable.o@operationinthelnsinessfprwi'dch
estates;'aiidaunmty*.^interestsInany!ii;vestuient acquired.AgiicultUralProductsrnstora&e;ina'8!iin
described in this section, or in any fund'made bpil7a etevator , a warrhouse, or a placea of stors.a^e wh'ich
whol,e .or inpar.t of any, such inVes[ments, wherever •pt^iy^. at.n 5'.n1Y)ect to conti'bl bf the tTiuYid S^t^ates

guvernment atfN gre to be •stuppf:d op tiYdg yP ilie
(As Bdded by i{ $ 944 ,Laws 1955, ndSp Scss Uiiifed States ^8avernment are not used uf btisu9e5s

asainendeflyby,Il;B.,494±Laws1981 e4tectlveJanu ihtFusstate. '-,_ , t:_ -

(B) Merchandise or agricultural produets,.shipped
+-. ^ - from outside this state and held in thisstate_in a.• . .' [lf 12SE25] .:. . . ..

. ,,Gnittioq The tex..qn mtangib?es ex
warehouse ora. place of:'storege vcnlYod't' tbrther

[^ ui5nhfacfuringOr proces3idg and fdt''storagednl'y
-Fep.t forihe:tax np dealers^in lntangiblp.s,^%bas and for sidpnieut outsidethis state are'rint dsed•In
beenrepBSlEd:See^^-223inthe.rl'rolJerty!' busine^in.this.s[ate..SuchProP.ertY;:4ya13¢ra;?or
dfvisibn: CCH:] !^ ;: this exceptionif division BHI) or (2)of thi$section

rodtts. current acfount9 pre- ^ ^ •
^eia tt^ de(ideq As u;ed m Titl01 VIII$71 of (1) During any period that a person owns such

(A)r CYedlls":means:theexcessaf:the'suhi of all i(a) Tise pfuperty is to-tie shipped from a u+ar^
cuereakaoedants'receivableaud prepaid: itemsused house or place of storage hrtltis'state totfii bwner"of

in•bdsin@ssfsilaen addedtogether,.estimatingkVery the property or persons other tbaiicnistdtridrsat
such account and item at its true value.inmoney, locationsoutsidF ..thisstate for use,,processing, or

-^- _6ver and ai^ve the sqm of,cgqen.t accoupis.pay,able sale or
ofthebus,nes^s,otherthau esandassessments. ., ^.• . .: • .. :-.^ ^:°^f:. ., :i(b)'The propertyas located in public orpnVate

(B) Cutinnt•amounts"includesitemsreceivable f warehousingfacilities.iathisstatewhichare+:not

.or payable;on: demand:ur: xvithin one: year•fr,om the subject to the control of oc undei tbe.supervision:of
date:of:idceptibn;bowever.evidenced::- the owner ofthe property ur.mannedby its.employ- -

OhioTa^6Reporte . _. . - :^.^^ Ĵ.7Q1:08 ¶"-,1-^5=255
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a"riv persun,Imcluding a customer, oumde this state. mclusive, qf the Revised Code.. . . . .^ ^ , h,.. . . .^ . •. ..,. ,
.(2),Duringthefnsttwenty-fduv'caterid^armo75t

tinBa peisonfirstowns such property in ihis state
ti,p:property is:held in a warefiouse ocplace of I^^aatJonThe tai on;rntangibles;;ex-

stnrage,inthisstate locatedwithiIonendle of the ce pt forthe tax on deafei9-in intangiles,as

clusestboundaryofanaueport;,anillsshtppe.to ^any a-..miealk Seb ¢2CJ-the lfioperty"

peison;includingacastomer,outside'th^sstatei, • rhvie?:
bif CCih` I `" fq ^..^ ,..: -:.

^oc the purl^oses of division (^(27 of thg ^tioh, $Co- Q1 ^0 Lncom e ylcld defined r-ps:used in

rt,.,as cte(ined in dirision Tit7e Iy'V`R of t11e.I^evIsed:Cbde,, 'mcomefyieid^'"airport" means any "avp.o
(Cj of section 4561.01 of the ttevised Cqde, wtuch is uleans tkagqreqa[e amount-Qg^d,as mcunle by :thg"
apyrovCd by th6department o[ tiah§portatlon:iSiider obh o!', VNS^ge or1 Qtber s°urce, pt payiment tp th@

^,.. fi
sectioss`M156'1.11ioFt}ie Itevfsed":Code td be us^d`•"f°r pwne^5ar ol ero[at^ i estm,ent, wheth^ melvdinq.
ceevneifiaYpurposes;,sregul'ar{y.SeFvedbyat'oqe theta^payerarnot. ud rinASUC(iyear and_fnctudes

ùd the following:air carrier authorized to do so under U4.C.F:R:;`k
lsnot a pubhc airport as defineillirtd9 iJ,9.CliPpx:
2102(a)(Y7).as (idsting on the effectrve date uT "th^

e, cesie,of an obUop bmrmg mCc^c;t,
aniount ot<lnterest srlparafelg.c^ar^ and.'paid

amenamenr • , - q ch egr czclUS(ve ofq paymcnis °n Yfic. . .. (^
(^) For property that may meet the condittop fDr Pnncipal,

tiie ezcepUOn provided in XlsiGn ($)(2) 4 1itus ^)T^tttCC^seofsh`'a^espfstac^c,exceptasofTur-_
secttop; tf it is not :knowr( at the conclusidn of a
r^ortmg ty

y^cfie dfwdcncl5 or.qtlie!'idi$thbufiqns so
Penod wliether (he properyet u °^d^stn tet^^ot(t^5 ^tkdn dIs[ft^utl°ns m}uufPa^¢^'^ ijfor such excepUOnr t}ie owner such^ ^^Y • atipn ^d'drsfC^iutionsYy.an mYeZtmgr;t cyniPany

re(urnlt for taxatiqn If St Is latec datermined'that ot reaf rt orh Ia^ it 1f o`f ro e yr no e.7 [? .. .a Rthe:retwned Qroperty does s bal^fy thejaiqner , - ^^ E e^••,- B
may apply for a finaf a^me it 8pt^ rettulc( ot taVa[inenis, whether Such papnignt orydistri.bution

4 s fisa^4:cas.i n6tefir^debenty(f^`t7o'n'(I5 otF^P,roperty,
proper;ry as Praxvlded 1,q sectlori-5y11 ^6 of the 1 m s(tai'et of Sf°5k "exceDt that 3Tia^ ag'th0 raiSital
disied ock o^ a@orpoti<tinr fsto resd -.or.ri^h l eh

(C) I:easecl ProPerty used by tiieIa^see exelttsL^Cly 5. ^ ,r#bu"ted;to (ts sharaJio7ders. m^Pect of

tar.agriculturalputposegandnewurusedmaetiinay ?.P.b!c5f?n'ALngsh..are^̂.is ♦all,^°c,heTefiected:Inthe
anil•ektuiPment anil accezones;thetufoa thatft d^oS^ntigf th^n?/icapte yleJd,qf,kE+c}rtoutstanding
ds5gned and^buBt•fot agrYcuTtOrpl-ttse and 6wil.by s ^jEss the dis bu^io^fs; at the election of -

mlercAant as-:detmed:irt..secE^^.'n 571115 ot. t^e any sar-e}i^older payabe m either,
12evisedCale,arendtoonsidete<I^tabeStiSCd".wfthm .. ^1,7-"^hatxs of s t o c k ar r l g p ' I s to ac9utrc ch ^ "
the ineatdttg o t "used m bvvness-j"` . .: stltcs, ;:. ... ., t .c. ... . . . . .

(i)),Nioneys, deposits, mvestme2tg, account,s re- ^-(y^^ Usly , ntirek; tTebentures; bontis; or'8ther
ceivable, and prepaid ,tCms, aid4tirer tja7tal;IC (rt property '^- -
tangies are used" when they or (^le avat(s tFiere.^of
are being applied; ur are mtended M beapplIei), in n,;Cbiheyl°Id'°f sfia^s:of stock which'wcrc

tiatsta5t2Gng or th° in}E catcriddry^r:nezi.the conduct of the business, wh Ho'E. qro-ether m tfiis state or ••, . • .- .
'eisewhera - cComH tlio (laic of listmg of.Ti"ke kmd a5 ptL'ici sharis

-: of.t}x s^t^c corpPraUon ouLcf9uc^ng for such ycar
(E}' Busmess ,ncludes al] enterQnses except ag sh^ll.bp tha,samc as Ihc lhco c yicld af thc shares af

riculture . conducted,for gam, p4,t or mcome and g^"ki^tdr®tilslahding f8r s^c€t ybaY"'r3Eccpt'4Nat if
ex[endstopersanalserviceoccup>iUOns -. i. . 5(i^iy;s}farGSwetSelistril5tnt°d2s;a;stack°i3ivtdcad^8r

(As amendedby 11 .13. 480, Laws f967 H&.!298, - ^^..4R0n °t ^a'stock sphi`atrcP s^ch•shpns aru'6f

Laws 1997. effective'July 26,1991.) . ^>^d as t) îc sfiarc5, an wlutli.tlieIdistCililitibuwas
made, ihc Lconie yiotd ot sush sliares and Fhe shares

[A 3g53001: antyh7ch t'hcY'^ere so dssfix'tibtCd s1iaR be ttc
alntiiint U^tdcm^ncd by toialidq'tfic dnRde'n.ds'or

LNN-FCautian: The tax on mta4tti161'es ex d^stritiuh'onspa4ilord[ciributaf:d^^'I'tigstrefiycar'dn
cePt for the tax on deafera friin[an^+ibleshas W^ 5^vwas Sqd iltc shares^nn..wtnch cwere

-Ge,en.:repealed See f24223,in the 'piroperty:' dsj;rlbntcB.Snd^dividingsuch^iotalbpikitepumbcrof.
division. CCA. ] . -.- , s4c(ut shaies And thc sfiares,on which e`hey wcrc

Sec:5761.09:Other taxabic intiingibles thCr
intangible property defined=As used itlB (0 'fnAfhe caseef ahnmtL€s or otlitr bbii{(ations
T.YFII571 of the Revfsed Codew' Pther taxa6le m for;per,I6dicaT In52allment payments ,nc(udiliq both ,
tangibles" and "other ehtanqible proPerF,v iriclude prlnc'ipal and:interestr not SeparaYely charged^and
every valuableriglit, title; or interest>not compnsed ¢ai,dn^ tour per: c¢nC al hal£: the prulmpali=used to
within or expressly excluded from arty;of theotiier purchasethes8meeor>if4hereis^nosnch:piincipai;:or

¶' 125-300 §:`:57.0:1:09 ®ibos,CCIYINCORPORATHD
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CHAPTER 5717='?APPEALS

Appeal?from county lioerd'of
revision to boijrd'oftax appeals procedure9hear
aug:An appeal from a decision of a courity board
of-revisiou may betaken to tlie.board of tax`appeals
withfn thirty daysafter notice'of the decrslowof the
Codnty board of Yenson ts -mailed as prdvlded m
division (A) of secCiun $7f5.20`of the Revisie8'Code
Sueli an appeal tnay be taiten by the county aud;tor
tfie'ta^ comnnisioner or aay6oard legislatpie au
ffiority publa:offiaaf, or tazjiayer authorizCd by
secfion 571519• uf the ReViSed Code ta filCcom
plamts agaaznst vaiuations or assessments't+sit^s the
audttpr &uch appeal shall be taken by tbefilmg of a
notice of appeal in persop pr by certSed .mail,
expresspiad ar-authon2ed dehvgrys@rvu:ex.qvlth lile
board pf ta7c appeals and y,Aththe cuunty boacd of
rpypsion If notice of app¢al is (i^ed by certif^ed mad
express mail, or aathonzed de7iyery serv}ce,a:s pro-
vided in section 5703 056 of the Revised Code, the
date of the UmtedStates pdstmark placed on the
sender's r^^}pt by the postatsernce or the date of
recerpt recorded.^ky, the autltor)ud dehvgr^. ser.vue
shaR.pe treated as the date of f'iL'ng Upon recelptpf

,^uch mobce of aDpq sueh county,bpazd of reyWpn
halL^hy Certifiedmad-not{fy:allpgrsons thereof wlio

rwere.:parngs [o the prpcCedmq,bel'ore sach,cuu^ty
board of revu^on ,apd shail Lde; proof of:5ucli norace
with the bgazd of tax appeals. The county board of
yeUisibn shail thereupon bertifyto the'board 6f tax
appeals a trapsci•ipt of the recofcl"f the proceedmgs
oi tlie`county bpard akevklup^ pertaming'to'the
viSginat tbmplaiat;and ali evidence offered cou
nectiun therelvith, Sucb appeal-rtiay bC heardb^+ the
bbardLI Yax appeaLs at its ofGces m Columbus<or m
thr'cuuntp wfiere't}iE properry'is l^s[ed fortaxatlon,
or ttie°boaTd oftaz appeal's may' cause its ezamine'rs
Eb'COSdutt sucliliearing aridta report to-lt'thbir
iirid'uigs3oiaf£uma'tton

'Lke bnard-of. tax; appeals mayy: order theappeal to
,be heard on therecord and.the eavdencececti{ied to
it by the c^ounty board oL ry±visiopr or itmay,qrdex

,l:he.T?g,armg of additiopal evldeaces and it maymalSe
,suchinvestipation,conce*ning the;aypeal as 11 deems
pco[?er

`(Ag'amendtd.-by=H$ 920,. L'aws 1976 ^S:B 6,
Laws 1981; H.B. 260, Laws 1983 ; I3'BA12;.EaWs
7A00,;,(E1.B.,_675), LavrS.2Q02, eifectrve.March,14,

S717.011:.:App.eala;Srom, manicipal-:board
ta£; eppanl ^A):415, used:,,ip^:tkiS, fhapter.';'taz. ad-
ministrator" has the same meaning as Jp;:sectjon
718.01 of the Revised Code

(B)+•Appeals^ from a municipal board, of appeal
,created.under•.Seetion 718:11 ut.theiRevised: Gode
;may be.takenbythe.taxpayer or: the tax admini'stra-

ztor to: the board ^ of, tazappeals or may: W. talcen.by

^Ob.ioTaRReports•._

g^ .^ e d ^ P .
"maH; or authon' W Aelrvery nrvicaraA ypt.pyuYed_^t
section 57^3'b56thelEevrsed Cod`e, the `datg^ob Rtte
uo<iea StateS postmarx p15^ea: onethe seqdrsiW=

'

videdmsectfqa^793056.ptheised g Ir'.¢I;Y>
ytry.ienoUe^ of a peal i; fde^d by c ^^t resg

r r ^
ex.press mad or authorazed_deljve^y ^e,^+Xct;,

'

^. l _ e t
appea[ may be,ftted m qer;oqp ' b}. cermg8

nd e opeal; a Sh PP°^ Razt3'. The,nofteC 4^, apppal
shall. be filed v(i.tFilhy sucty, days12 after the"idaytthe
appetlaat rece.ves.notice of<tk@.deG^SFpn.GSSUe^.lm^er
section 71811 of -t^he Revise Cp ie Th r }ii c

: . ; 'I . r ) <> #I
the:taxpayer oLthe tax admutistratorrto a;cour.t}c?f
Common,Pleas:as ptherwjse.;provided bx, iayi_.,Tf kl^ie
taxpayer pX the^taz admmrstrator eiectqo,}nSkpan
appeal fo the_board oi taxappea`Is pr comt of com-
mpn pleas, the appeal ^Sha114e takert by fhg ,^u^v ^t
a o.ottce qf appeal^ivrth khe board of tax apq,gak or
court qf, crommoaypleas the tnuujGpal oazt{,of aµ

-
Af=tlie tecurd of tlie' proeeeduigsbetore iI ENget'tf¢I^
wityYall evideuce cons,deted"=FtY7ttim. CQnnet:^plt.
t}ierew^th Such'appeats may!lip=beard b'y thelioafFl

e.. ^.a.L :

-sfiall+certtty W:tliebo5rdof tafr'§ppealSaGan^:
tioard of taz apP^5is the thfiniApd( bVaza oX ,a^xp.fal

`=(C) Upoa tlie"fiFnigo'f.a,no£icc'bf app€al with'tFj$
" " ' ' ' '

cga$t. hy the postal set4nce o t iled
recorcYedtby the ^utt}or.deLvery s erv^c
treated as the date of fdmg '[T p:otice,^, ^
sfiaYi have attac'he¢ tjieretn and incorp^atie^he^g„^w
by reterence a tru^ co, p̂ y oLVti"ie: c7eG^s^oh^s^dVndef^'

` rsection 7);$ 1^ of the Rey diGotie dnd shai} ;pdf ,i ss y
b'yif tail'ur(he err6rs thereln-¢otnplamed of è ^o^ , l

tach a Gopv of Such not,ce-ana ,^icorpor•Ate.'t: ^^, ,
refereyee m2t1V-noneeot appea.l dogs,^at rn^daCe
ttie.appeal :,t,a

p
quest: of fhe boardotYaz app eals, MhalS PrS^.y'lde^'^,
copY;of ChG ordmande or Yegiilati^n to lhe-b`oar`dbf
taxappeals. .-c.< ,:._xu.a r s s^...-uxg;n

^ t a a rr^ ^ct - -iv, m!i
, ft15 added k^' H=8 ^5 Laly,s 2¢03 ef,f^rve,,japu-
mY.l,Z004-. ..:.; .. . 1r: fCNa

"gi
5ec

11
571y02Appe

1111-
1 al^ frani 3Sna4detecjvt^na-

tion; procedure hearing. ^zeepi= ^ uth^r,.,w,_{sg
piuvided by law,appeal5 from final dete^jinat3R{6s
by the tax commissioner of any pretlminary,
amended;:.oq,final tax:assessmentS;trea"ssessm','ent,'s, -

!valuations,detgrfninations;:tindings, computatiuns,
, :a. •a .P$.

5.7T"Z:Q2 ¶ 135-1ZQ

qr rt^dauon Yke tax ^d0duistrator u on L

.
is'addressed Ina niiuucipalficorpo'raions orafn^ lce
;1(D) If an issue 6emg appei<iedv der 2hg-

.l5oard shall drdPr• the hearing bP•add^t<onalxG^teqsp, .
and-the ill boaYtj-maymake^such^invesC^gaYionton^eMr
ing tlie appeal,as9t•qoqside'rs:propetT i f'^:-^"

W:,

M its of ce fn COludibus or e eauntyiwtae^
ffippailant resides}'or rt may`tau'58 its c^¢ara4i^l5
Gonduct sueh hea;ings 'dIld tl• -?'eport to rE P}ieiz JSIiEf.
iugS:YOr atf`untaYion or r^ectio^. 77ig b7{eirJl..Yh"ay
ord"er the appCal 16be h€azd u'poh th0reCOrd^azitk"t)ke

^evidence cerntieii^ tn te by-ttie'.adm ^i;^,^rr& ut
upon 'the `applicatrun of ?anp itit€rested pai^y^FtfiB

-45-
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or orders made by the commissioner maybetakeato - €ertitytothe.boar[I a transcript of tlie recoril of the
the board of tax apPe.als by the taxPaygr,by the proa:eilings b,eCore the commissioneror.dire.ctor, to-
pe*son to whumnoticeofthe'taxassessment; reas-
sessment valuatl6n;_determination; fnding;.compu
tatiou ^or order by the^ commissioner >.# reqwred;by
law Lo bc gcvcn -by [he dirccior of budg^b;and
mau•ageinent ilthe Tevenue"s atfected by such den
citin`wAtild actitve priinanly te the state trnastiq; or
by the;co0nty auili^Urs of the criunties to the'uildi
videdgenerai taz'funds of which:the reVenues af
igcted'-by sucfi-decislonoulA`prllpahlyaccrue
Appcals'from thc red'etermuwtion by lhe cbrcEUir'of
developlnent under divison (S) of SecUon 5709 6`4 or
divistdu (A) of secttort 570966 af"the Revisrdude
may, be ^t'aken t6;2}ie board of !t'az appeals hy,; t^e
enterpri$e to W7itCh n6hce of the:redeterrhuiiit4urt is
requued'by law ^Cu fiEgiven 11ppPaLS trom ^'li¢Gsion
pf I.hc Yax cpmm`v5stoncr concorufiig an apphca}cbh
Ibr a property Yax exempUOn m4ay be taken t'a"TJie
boazd of,faz appeal's^^ry a schoolcJistrict that I'iTeN a
statement Foncernvig such appyic,ahop unt^er'diYt
scoa {C) p.F ^Uon 57I5 27 of itie ^tevised C4de
Appe$Ls Iro`^' a redetecinmaeun S^ the r^'irGct pi.1AI
Iob and'Iamsly servtces vnder secti6n 5733 42, ot'"zne
RevtsCd{COde may:be taken by Fhe person to wluch
the n6tice Lf t{ie i^cletetmusatcon' i's requtred 6y Iaw
tobegivenvnr)ectha£'seetspn . :' < ..

q.. :1» ...^i 3 k.

Such'appeals'sliall' Tie talceni'by the hhtig'uf a
notice of appeal with the board, and wt[h ilietax
Go,mpiicslpnet.u;Ehe Sax uimtn3s.sJpper's actlon;v;the
sub7ect_ of the a,pPeal, wtth the direetarnff deuj']o1r
tnrnt of,that ^51aA.'ctor.'s aUwn is'fhe subletof the
appeal. Qt• $1(tk,the,•cTtrtcor of,Jnb and f>+wly^s^r
vues if that du'e.cturs-ae,holi ^he 9ubl.eo,t, the
appeal-.'Thg noticy qtf appeal shall bc Y'ileel •.wltbm
cuety, days qfter •se,rv;ce of tb:e aottce of t}ie, tax
a-s5essmerit, rea5se,5.sment, valuatlo0 tleterplitfatiun
fuiding,:€omlutagipn, or order by,t3^e cogunic5i.oner
or.recletr.qmnatloa by the direator:'has been gtveP as
Prmpded ut. se.ctipn:. 57T13.;7, 5709 64 t57(K? 6A,•. or
573$-42; pL the, Revj.sed CGde: •, The notice pG>^i*
a'IiPeptxmay.he.L'il•cxi in Perr,onor6y serttfiedE s̀nall
exPr!ss mad a` authpcize<I de,)lve^ry servicg I'fthe
notice. P€ suchappeal is filed hycertlRed matly, esc
pres maiT, or authuriurT defivecy service ac; pro
vide.d in Sectiqn 5703 056 0( tlte Revised Qode„tlie
date, uC, the lPubfe^_ $tafes_.po5ftnark n7acrd nn:;khe
senoqcls re,4eipt.by thepostalservlce qr the d'afe of
recoipt iewrde9 >zy t;he authorized debvery secv^j^e
shall_ (ie }xeated as t}ie date of fn^t T.lunqfit^nf
apt>eal sl'Ohaye attached theretu and uu.^jqra"trd
therein by referen€ea ttue copy nf the nottce sgut by
Fhe coirimitisiuner^»r dii4!ctot totfie fanpayer,e.n'ter-
prise, or other person of the final deternifnatloiT or
re.dete.rmination pimplained qf, and shall also spe.c-
ify-the errms tt}errln complainedof but,failyre to
att^clt a coFn' of such nnhce and inror^orate St by
ret'hiencr m the notice ef appeal do;s nut mvulidate
the.alipeaL .. " .. . ,

,Upon •theItling of a notice of appoal,. the aax
commissioner or the ilirector; asrappropriater. shall

¶`:135=15U § 57"1.7:(73

getlier with all evidencecunsidered,bytlie,commis-
sioner.or director in connection therewith,.„.Such
appeals or applicktions Way,og.,l7earfTlayt],gpoaep
a41 Affice i>}, Golumbws or in.thg counfy,wheig;the
qppellant resides,, ol rt may. cause rts ezai iner^sJo
.cnnd:itctsuch h.earings and t:o:6ep.ort to tt;t^'ejc;^^.
.InBs;:tor atfum3tipn or re7ect;on. Th board,,?I?ay
orcjer the appeat_tqlle hearcl upon t^tereG4,rd=aiid,ih'e

cl§uce,cerhfied;to.tt by thecoinmsstonef,o^xlicec-
jor butup6ittlae.appltcatconof^anytpterr^tgdparry
iha lioanl, ^hall mder the heariug pf,acj'dt̂ nonaL,qvi-
aence,;and it maymake,}uch„inv,eshgation concBrn-
ppg.the,appealasiUconsidels^^oper -v: ;;•, ^s_I

t(q.5itn6d'cd b1'SII 174 la1Bs 197,3,'`.̂H:13`xJ20,
Laws' 1976; H.II.' 63"4, Lacys 1977 1f B^51-`LaiYs
19&1- ']3'13 260,'`L'aWs` 1983 SB; 12'4 Iaws `I9$5;
I3•i3^ .321" Laws T985 51i 19 I=alvs j99^G 1f I3`61"2,
a•nd'5;B 2¢7 Laws26d0•-Sd3:'20$ L'aws.^f1Q^,
ctfCCEivC•5cptcnSbcF"b 2002^.)

-. . :'[Y 1^35-150] ^ . s tl i^ 9l..'ta

' Seb: 571fi63 Dectstbps of Yhe'bpard of-Yaz
appeats certifiieafion e(fect-(tl)A^dpsl6ffvf[Fie
boar.^7'Lf tax a pGaTs ori anrapRFaT fitGi(..i4itiil.ft
pursiaqECosc^ch'n^571701z571'T.tf41 or5^776'E,?itf
thc Revlsed Gode siia7l be entcred ol recordrofi ilie
^ urlisltogclhcr.Wiilithcdatcy+"licnehobrdor-i$L'Teil
wiLh-lFie'sccFc4acyforjom-naGzaUon

. .: } t I b MS . .1r
(B)-In ca5e of,ann appe^F tlrpm a^€,ston.,of;a

coun^y%^aard af reviscon Ehe bpord.of taXappeais
sYeal""t'_iletennmp the, taxg7,le vaTuc,pt be pcnp,ei4'y
whose valuatcon'orassessment.6yc^ounty, Fiogrd
ofi rZvi.ftSP is co!apla.ted pf. Soi' m* &eht,fhe
complamt and aQR^aF vs ggauLSt ^.^SVnmf^a[ojy
va^uat7on, shalt ^eteCmtpe aalua 6n v^ lefi:srl^ll
€orr"eft such d35cninipaUOn anucl•@ha1L,tJet„•er4pyle t'ge
1ìafqf the propert^ for taxatiop,f that:qugst+un
is. In Lsue and tlj,e,board oL tax;,^{tpea5*yditcision
anel the datg when_it was fi14Swith the secTe^ary for
7ourna6zatlon shall be cetdied-by the boa`r'U'-:by
certifed matl toall-Persons who-wereF tespart-fq f1^e
appGal ^Nefore the^ board to t ie peeson G'f, w''hose
n',arciethe property SsLstecE ot•-souglit to'bted,`if
Wct3,lierson isnota Party"tu-tlse'anPOAf^-tNe
uou(tty auditor of-the t;ounty ih w^ich tlie piope-ft
rpvo{yed in the.appeal isjocat@d anQ.t4,the;tax

,cpmmisstonei. • . .1::,7 .i.,^i ',:r^^; ;

r Iii^ correctin^-a dtscr)mina'tory ;valuahorr; tlie
Bppril of tax appeals shatl increase or de¢reaSd't5e
value of the proper[y whose v^aluation or a[sein{ent
by the county board of revisioitifs complained`uf by a
per':cent- oramount whteh will cause ?;ucli^(1eoperty
{o ^ljst£d.ahd'vafued for ta§iatiun tiyari ^eqc7aL and
uniform rule. ' .. .. .. _ - sr. , ..-. .

(C) In the case of an appeaT from a ievt^w;} ei(¢-
'tertpinatton, or Cor{ectson,of a taX,asses,SnSent;valu-
:atibn; determination, tinding;:eoiOpuYatlUn, ur:orcler
o€ tfietax commi "ssioner-YTieorder of the tlo,ar[t! bf=^tax
appeals and tFie date oft}ie,entty tlieFeotiupon4ts

®2t)05; CCI3:II^IGORY?DItAT$D
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lUUmal shaii:becertHied bythe board by.certified
huat7 to all persnns•who were' -partiestotheappeal
'lieforettie .board;*Yhe.pesonInwhose name-.the
piopetty-is listed-or'soughk tobelisted; if^the'deci^
sion detcnminesthe valuation-orrliability ot property
fortaication and ffsuch^person vs'not`a party:tb.the
appeal; the tazpayeror- other perSonToiwhom notice
of 'the , Yax'. pssessriteht; Yaluation deternpna>•'ion;
finfirig; couiputation;.`air order;:oscorrection'orrede-
.terriiination?theeeof;by,the tag commissioneP wasby
law reqtiiredttoobe given; iihed'uectur'of budget and
management;-tf:tlie 1'evenues^affectedzl7y sdch deci-
sionwoiild%accrueprimacily=tdthe'state treasury
and=thecounty auditmsiiif the connties: fo theun
vided:general taxfuudsofswTdchthe'revenues af:
feMed bXSUCh'deGision•-.would privmrilyaccrue :-

t ED3^In^)h^-pase.ofi art•;2Fpeal.,fxppt amunicipal
boardxo'faPpeab G:eatediunder_s¢ction718.11, ofthe
R(Msad:Gbde; tlre.order oP thebbaxdof tax.appeats
and ef& daze of therentc;rthereof upop theboard's
tottrpaL sl<iallbe Certified<by the tioardrby cer[ified
inmri taallipersons.who:wereparties:to the appeal
baforethe:buard.:

case-bf glluther.apnra7¢ nr: aPplieations
f7i.ed ivlthand determinZd;by tte;bbardi:the.,baarcl's
orclee:and tfie dateachen:alte nrder,was^fiiled.bytthe
secretary,Yor:,purnalliatlon shail: be;ceitified•by.the
board by ^ertSled rn2Lta,the=petson:wl2o is a•Par-ty
to suoh appeaL.or appl{cation to suchpersops asthe
law requlr es,,and tp sucb uther pe.rsoris as the board
d¢ents propF) ris

,(F) 71vt;o"rders of the•;JtparFl ma3aeafGrtO rgverye;
yacate mqd cy. nr em?nA fhe kax assassments' v}lu
atious, jdel^t$ip$tiqn5; `fi,gdrng5^comgutaEto^ts;=;or
ordet5 qRSStPlamgdtqf m;the aPPealsQ^tetptinecl; ky
the boaytt,z and,kdSe boaed^sidec334vn, shall becotne
fmal and:SOnciuskve^f9t3-i ..-26^.ct!lTpn4,>Xgn+'run)ess;.re.
versed -vacazed tor modi(ie^ 9s BcAVl.dsd ua secti.u.u
.`717.P4 o( ybe Revlse j;CRde 411hepPn ordec,qf tj e
tto?ed becnmes ;fSnal khe^zax^ f,9muussloner and.all
qt'flFet'^ ,tP ^wtEOqt stttil:[1ect5ton has; iieen r^ecttti^d
shall malce_the cbnges,;imtthev taxrlists pr. other
records wlach [he deGstoa

e..:S.i•=J%^'""t^t%.Idlilvl 1,'" i4Ntii

(6) If;tig,bo^d$^stbat,issVesnqt,ratsed on,Ehe
appeat are.imporz8nt,4o a; dgtepanlna(aon pf a contro,
v^y,:Ei^e:board ^pax; remaq4l th,e, cau,se for an:, ad-
mtnistrative, detecmination, and the: i^,tlance ot ;a
qew taic;. .rlsse;Sment .ys^uablolt determjnatioM Ptnd;
ing, computation; or. ori3er„unless khe part5esstiQu-
ta.te to the determmat[on of sttch pther issues
wtthout remant} An ordef iemanduig the cause+s a
fi`pal order:'Yf the'o`vderiela;@s`4o any t55oe other
than a muaicipal,lncome tax matter appealed unde'r
sections 718.I1 and, 5717;011 pf kherRevLSed:GOde,
:the.orderinay beappealed.to trF,:coucG of a^tpeals:nl
Franlctin eotmty. If'kliewttl@r relates to a. municipal'
incume tax matter appeated under sections 718.11
and 5717.011 of the^ifebi'sed C6de, the prdermay be
appealed,to^ t}ta court:ofaDpeals fo[-.the countyin
whteh the•.muntctpak cor•poration in wluch the di -
putearoseisprimarilysftuated .. -..•

'f:3hio Bax:Reports:.. ^., ..e,: . .

Ili

: l(Asamended by-H:B; 920;'Laivs.1976;iI-1.8.634;
Laws 1977; H B> 260; LawsA983; I3.B::95; I:aws
2003;effective°7anuaiy4;2004F -"i},.. x ^^N.;+:

[7(-135-2001 : '.'.
•.t, a 1<

Sec ,5737 04 :AgpOaL frqm deeisiop 9t boardg^
taxappeals tn,supreame conrt; parties who;lnay,
appeal; cer6fieahon.1rThg prpeeedjng to gbtam a
n„versat,.z!acatt9n„ur ^modificat^on-.q[;a dectsrmj„p4
the, boarfl. o( fax;;appea),5 shal7 beby;;appeal te; the
5upremy epurt; or,thecourt, qf, appeals.€or theqQUnty,
in,.wttich, the property.taxed }s•sit.uate nr in wjNch
the taxpayer restdes;I3;;the tazpayerts a corpqra;
Fnonr Fhem.the'prec€?lling's^ Pbtain:suc^r revgiLal;
tea<•?4op,..ormudifigatio4,sha11,he17Y:^DDeat2,o..the
supreme.,gourt,or to;{he courtappeals far,..tAie -
county-m^w^irch the.Property tjxedisBttaate, pr itlje
county oI^,r^dence.oj,it}je agent;.for:tsgrvice of.pfo
ce^s,tax npttcGS, ox;deu!ands^or the,cauntyi,4q.}.vfiieh
the corQoratton has ttsgrinttpal^liace of bus4pess Iti
all ather IiistanCes' Ihep^oceedtng'to obtam sich
Fe={iirs`aT'y^Catfoct, br ruu^^iffcatton sFrail beap^µa^_> l - c'• ^ '+^ u .
toffiecourt,o2appenf.s^orFrankhplC^unty7
i t.....s, i t^(r.;.:a t^V

?^lpqes^ls:from.,deatsions Rf Fhe-t}oa.rrhdeterqmajil.g;
?Ppea'ls,frnm clec^swns;of e0ltntY•boar^s,pt0vt5FUU
may.-;be.inskituted:hyian} of, the.i5erspns,yyhe W.eF?
parties to the appepF,beture [heybq.al'd;q€ta145appea_lst
by the pe!5on tn whtse^ narqe theRpraperty tnvolve{l
m the appyat ts Jistyd ^ar §ought to be Itst if sucli
erson was n'of a^arty ta the. appeat ore

b o a ; d o t teic a p p e a ^ L S 4r by the^ dunty a{ydktor,o^f the
aou>ity m wyuch thepropert^ tnvolved tn t}ie a^peat

s L tdt, '• t :tsiticate x
t :^:;a <- f.::,}•;i ^-^ v-tytlo

Appeals from decisiotis ot thet,ioartt;o# tafc-Appeal^
determbtlrng appeals from final determmattons.'5y
thg ^ax omnµsvoner taL any prc^7Alt1inrltY epe13edc
qr ^Inal'att assesstp^ti^ fe 'assesqmt^ts'v^iuatyon^cl
c{etermmatior}s,r iTindings Cqm uIa t^ns or grtleS
mazde b}r:the cgmmysstoq^e^r ^ta^^ [nsttzuyt^dby au
of Yhet^lsons µho wg^r^ parnes fozkhe^atpp i or
app^tcatjo^ bef^2 fhe^6oatd^, y ,t^ ^eESOn Jnr^q;e
r}ante tfis.property.isti5tedor sou^htl(o^el^sted ^if
the decision appealecl trom determiaes,the yaluation
or"Gability'Sf prope7[Y=Cor faxahori=an.d,5^I ni'`11 ch
person was-not a Parhr{o the appeaP'or 3p^"LlcatioiY
bef9Ye''tlie "board, Itiy-; tlie taXpaye"r^"Ln any otYtee
pei3dn tiv"Whdm ^[he+detfsionAt'.tYieboa2d' appeaTed
fTain^ ivas"=by I3wiequired to:'ltetertified 'by, tNe
dfrectoi'--of budget^aiiil'n5anagenenY^ if tfie teJenui:
aftectgd by the dec^slou.of Yhe boaetl:appg*d fnom
w9ul,dpccrne prbpat;tlY:to thg sSatq:tS4$suryr bX,4^e
county auditor of the,Vaunty to; fhe-limt4vrd,g£I gen•,
etal.tax funds of which the revenue$ #fected by, the
deClsto{j pfthe boArSt^aPPPal¢d from w'ou'Id pnmarily
accme oYby the ta commss oner y`

Appeals from decisions of the boar.d upon allrother
appeals or apphcationsfilefl with and de[ermined by
the board may be instituteA tiy any of ttie,persons
tvho were. parhe^;,to.:such appeal,ar aPDheation
before the baard, by ang persqns•to..whom the,decii
ston uf:the<board appealed fl-om wasrby law reqnJred

§ :t71'?.A4 'L35r20Q
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(B)1bi.s division appliestotax years before tax
year 2007. ...

Inthp`case of aninterexchangetele(rommunica-
ttons tompahy, al1 taxable proPerty shalI be sttbject
to theprovisions bFtliis chaptgr.And shall be vzilued
by the commissioner in accordaeee withdivisidn (A):
of; section^°5727.11 ;of. the $evised Code;-•A person
dektlbed: by; ttiGs division-;shall file^ the. reportre-

. quired by section:.5727.04,of the,i;evisedCode. Per-
son6 describeti du this rl'ivisionshali;not be considered
taxpayc[sas,-defined^in' division (B)> of section
571101 of:;he Revised Code, and shall not be:•re-
quirodtp,^fle afeturn and list thei[taxable property. p y e a ro
underanyprovisionqf:Chapter571LoftheRevised

- - companyin this state on the t}iirty-fitst day of
C do e. " Deuemirerofthe`pre2edingyear;- + .

(G) The lien of thestate for taxes levied each year
bn the real a.nd,perspnai propertyofpnblic utilities
and interexchangetelecrommanlcattons companies
and on the perSdpal'propertlf of pilljlic iltlbtyprop-
erfy, lessnrs shall aftach thereto 66 the t(urty=fu3f
dat'nti)ecemberofthepiecedingyt•:'ar' ` ,., , ....

. . (I)) Prqpek'ty that is netuiced^by dlylSiun (A)(3)(b).
ofthis seetio4 to be asseSsed by thetyx commissioner
undeF.Shis chapter shall not hee Iisted by the nwner;of

. the'property, under.iChapter 571F:-of the,llevised
Code.r

-'(B)-Tite ta#c'otriinissToner ma¢-ado¢t`rulesgov
rrAingthe Gst61g of tiie taaabie7pt6perty of public
utibtie5'aitd fitdrexcbange teleco6'iivumeations coin
panies arid the'determingtibbnf true value: ,' '

_ ^..
^I^Cauhop ^:1`hgrt^srethtee yersiona

.
-.of-

Sec-=^T-06-,:7'he.third' version; . as iep.co4uced
befawg:atitended /iy:fiS-:5d0,^''baws:2Q06,.'ia
effective=lNarch30,•:2006. 'Fointakernbte:ver-r-
slonQaeeatiove;CCH,7^•.:':<;.F!,. -:: . ...

.
Sec. 572706 Taxable property of

F
public utility

or>:3rttetexchang'e?°telebom^tirunicatinna eom-
pany:-::ApExcept.:asotherwlse±provided'.by'Iaw;
the:following:constitutes tke.:t:axable,pr4perty ofa
publio'", utitUya;+oter•exchahge^- telecommunications
company, or public utility property lessor that sha0
beasses'seti by the tax eommtssldher:•

(I).Pprta^tYeat'^befr♦rekaxyeai'200G,

(aJr"In^thO case:ofa radroad cqmpaqy, all.r2al
propm tye and. tangible petsond ;prnperty :owtted,or-
operated.by,the railroad,company:in^-thisstate on,
tNe.:thirty-fust^Hay of December:: of the preceding•

'(b) IIi'the ease'of'a water traiLSportatfon com-
pariy, all` fengible personal pi'od^er'ty; except water-
craft, owned or operated by the water transportation
company in thisrstate:onthe:.thirty-fust da}i-of
December of the preceding.year andall watereraft
owned of operated:by.the water transportation com-
pany inr-tbis. stateduring the. preceding calendar
year,

(c)In - the.,ease' oft -allother:publlautilities and
interexchange- telecommunications. companies; all'

Ohia-Tax Reporte.. ^ . .

°.: 1d^r,7Q9:
tangible.petsondl property,thatqn the thirty-flrst
day::qf December:,of;the• pFeceding year:was.both_.
Incated in this state and

(i)Qwt)td by jhe:publtc utility 4 tnterexchange
telecommmumcat^ons.company ar..,,. :. „-,... ^.::.:,.:.•..

-_(It):I:easedrby.ti^e'public;uti0ty or:btterexchange:
telecommunicatiuns iompany undetasale and leasez-
backtraasactiom': . .. ..Vt.

(2)•ITOr fax yEars2006 Z00y atid2008
.. _:: .,....:..' _ .._..-.,... ^ . ....::;.,:m:
(al:Ib.^the:caso:o(,•.a caifroad,.qotnpany,:.alf:real

11rePerty-,rqed,i0;;[ailCOad,operatiopsand t.angible;
personal property owned or o erated b th r il ad:.

(bT ^Tij the tas@ o( `qater^vansportahon.c6m-,
PankL ^att {aP^tbfe ptisol;ai propei•ty^ $Rfept waterr; .
craft, owneiy or ope`rated 6y the water nsportatlQrt,
company this state on the `thlrty-{irst day of"
DeCember. of the preceding year attd all watercraft
owned or operated by the water transportation'com-:
pany in this state during the preceding calendar
yem.

(c) In. tpe case o€ al), otfAer public 4[Illtleg excgp[.
tejep4qne $nd telegrah SumpFAntes{ all tapgibleper-,
spnal propec(^ tha^t o^ the tlnrtx fiist day o^ T)ecem-
ber o(.the ptecedinq;ye^ar,yias both locatedin thi@
state and.eltf)er owned^tythe pu^JlC utillty or Ieased;
bytfie..pubh€ -utilitK pnder^ a spt.e; and leasetiack,

(3YBor : fax;year..2009:and.eacli: taz ^ .gear"
thereafter^ c : .?:i - 'r.> i..'^, :;

^ Za^ln the case uf ayfafiroad eanp'eny,^ sIl'resl; .
property usedin raiUoad operations and tangibte"
pcrsonalprop.ecty;ovrqed pr uperated by the railrvad
company tp.thts state on:ttlg.thir[y-first day, oL.
December 9f the pte^ed!^g3'e^:: r ..._ ..

(b)Inlhe ca4e`al^a Waferi'tieiisPOtiah6n,ctim-
pd"ny:ali't'angibfep'eiseri'al prilpertyli^ccepttwateY-.
cr-aft,ownedoropeYatiiltiytheidatert'rari3poil9ti0ti-
cnnipany In this state on thethirtyfirst day.ot
Decenitiet of the pr'eC^tpg year ai,d alf Watercraft
ownetl-oropgrat^tt`bk.ffrew'aterYrSaspohattoncym=
pany in ti. s{9te' eunng thepreCettuigcalendalf;
ycac '

(c) Ia the ca5eofa11 other public utl4ties except
teiephdtle and telegrapiieoiitpanie"s; aQ tanglble IServ
sonalpropetty ti'ret oifthe thrtt'y-tirst day ofDecefnL
ber'ofthepfeeediriByear•4'id§: tinth'toeat€d iii'this:
stateandelther6wfiidbythepubBe'YGtilltySr?leased:
by the,,piublic".ptility.:undera,sale apd,leaseback
trarisaction, .

1 (d):In<the Wsp. of a public; utility property ^lessor,
all pEr.sorialproperty:that:ut} thetbirty.first.day of
December of the precedingyear was both'16cated•in:
this state andleased; in.otherthana sale :and lesse+
back transaction;.to;apubffeutility other.than a:
railroad;•telephone;.telegraph;or: water.transporta-:
tion companyL 17te asses4nent rate used' under sec-.

§::.5727.0(is ¶,'439-020'
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tidn'5727.111of the •Revised Code sh911bt based on
the assessmeht. ratethat would apply if the public
utility owned the property. .. . .... • . . . ...

(4) For tax years `20'115end'2066,In the case of
telephone, telegraph; or ihterexchange telecnmrnuni-
catlons. companies, all tangible ^personaif property
that oh•thethirty-fltst.:day,of•December.of the.
preceding year was both located In, this.state and
eit7xr owned by the telephone,telegraph; orinter-
ezchange tel'ecoiumuntcations coinpany orleasedby
thetelephone, telegraphi' or Interekchange telecom-
miiaiNationscompany undera::saleand leaseback

'(S) For tax year. 2007 and.thereafter, inthe case
of telephone, telegraph, or interexchange telecommu-
utc2HoiA edhipanle's; ulltangiblis peronat property
shalltie IiSted and assECSed^'dr taiiatEBt undEr Chap;
te-57tIof the Revised Cade

0) 'phis divlsion applies •to ttpe years bai6tetaic

In the case of'aa interexchange telecpmmuniea-
tions company, all taxable property shall be subject
to'ihi:'provrsiohs `of `tlils chslptet end shali be velued
by the'cbtnmrssioner In acfordaace with divisioiti (i1):
of •se6tibn572711'of the Revised Code.:A persofi"
descril}ed by t{tis'^division 51ja11_'tile thc report re=
quâ^ed by sect[on'S727 08 of the' Revise^ Code. Perv
sartsYle'scribed-]h"fllis drnsfon sh9ll^ndt be Cunsidered
taxpayers,.as defined In division CB) uf`seclion
5711:0I.of the,RevisedCotle,and shall not'be're-
quired to file a return and Iist their taxable property.
under.apy provision of Chapt@r 5711,of t(te Revistd.

(C)'ChelPeri oftheStktefoP^tibbes 9e"viedea'rliyear
oh tBe^real'and'.perHUd'al pfoperty of•public utilities
and Interexchange telecomifiuniCations •- companies
and.on.thepeisonal prapeFty .of* publ3c utillty prop-
erty;lessois•shall attach twyKO;_on,:thpthirty-fust
dayof.December.ofthe.precedingyear ,.-.^.... . .

"(1)) Properry that Is ree^uired^ bl: divSsion (A}(3)(b}
of this secjion to lte qssessgd by the.tax cojnmissfoner
under thls chaQter.shall not be listO by the owuer of
tfie `property under Chapter 5711 of tfhe kevised
Code.

(E)The taxcofimissionermay:adopt rulesgov-
erning.the listing of;the taxabl.epioperty.of;public
utllties and InterCncliange telecmrlptunicatiunseom-
pames and the detprminptlan of tKµe value

(e15 amended by' H'B 693 Lai45 ^1970• H B:`Z01,
Laws 1982; H.B. 171, Laws 1987: S.B. 449; T.aw's
1988; • S.B:. :156„ l:aw5'1989;;S.B,. 257.Laws:1990;
H.B: -715; taws:4994; 13.11: 117;Laws 1995;=&B. 3,
tiaws 1999; effectlveduly;$;:1999;as unofficially'
deterininedby^ the,I,egislativeSer.vice Commiss7ori's•
Division of Legal"Review!and,Techntcal Services
H.B. (%;'Laws ^.2005, efteative June •30,MOS;HlBi.
530, Laws 2006, effeetive,March 30; 200&)';^

¶439=075r f5727:08'.

[g 139-0751

[ B)i-► Caution: See. 5727.08, as reproduced
immediately below, is effective through June
29, 2005. For prrivisions effective.June 30,
2665 see helow.CCH.].. . . . . . . . . . . . ::•, ;

See: 5727:08. AnHuel reportoftittlity;pen=
alty.-On or before the Iirst ilay:of March; arlnuallV
each public utility shall file a-report with:lhe' tak
commissioner, on a form: prescribed Bytlie taX'corn-
missioner: The reportshellinclude such-Intormatlon-
as the tazcommissioner.requires to enable the t•ax
commissionerto make any, a5se.5smentor'appurtiorr^
menYrequlredunder this• chepter;.::<.::...... . .. ...

The report shall be signed by either the owner of
the'public ut7ity or the ^presideuf, sectetary" ^, tr^t-
surri; or anotherduly authorized persoir

Ifa public utility fmis to filethe reportpn pr;
before the flrst il'ay, of March, orthe datert is•due
under an eztension atlpwedyujstlan; to-.sec[ion
5727A8. of theT2evisedCode, or fails to acciirately
reportalltaxableproperty,ttieta8-oommissioner. -,_
may impose'a penalty:of up-tofiftypercent off tlte.
tazablevalue of theproperty Yhat was aof tihmlyor^
acctirately'reported. I-Iowever,ifthe publleVtllitp
files, within sbay days after.thefirst day ot.Ivfarcfi- ^
or the extended due,date the report,ur,an amended
repbrt and discl_oges aU Itemg: of' taxable propertg_
tbat are requiced by th^s chapter Co be rellorted,, f,tie;
penalty shall not be more thyu ftve pertxnt oftbg:
taRable value that was not timely or accuately
reported, The penalty shallsbe added:.to^and`corisid-
ered^a part'of the.total^taxdlifevaluerof the:property
tliat was not tintelytir accurately ,mported;•and-may
be-:abated .in whole or in'part;by,tlie taxcommis=
sioner pursuant to a petition'.far:rrass^wment.filed•
under section 5727.47 of the Revised Code.

#3B)-YCautidn:_-ui'ec 5727.08, as reproduced.
helow, amended by-R.;&,^.66;; LawB `2lOSy<• is;
effeetiveJurre 30,20Q& ForprovisfdnseffeN
tive Ehroagh June 29'2f105;'seea/ioVe: CCl3:'I^ ^ .

ll q'
Sec. 5727A8. Apnnal repert of . utdity,,pen-• -^-

aity.-On or, befom the first day of March, annualty; .
each public utilityand intereicRange teleeominuni-.
cations compaay;and;fortas years 2009-andthere-
after, each public ut0lty property.lessory shalf file..a•
reportwiththe tax:.commissioner oha.Sorm pr&
seritied by the tax• commi.sstoner. The-sepord, shall
include.such infonnation as the tax commissioner
requires to enable the taxcommisvoner to mtalce any
assessment or apportionmentrequGedunqer this
chapter

:`Clie report shall beBigned by either the owner of.
the,.public utility;interezehange teleeommuniea-
tionscompady, or public utilityproperry lessor:or. -.`
the:president; secretary, treasurer; or antither duly: .
authorized person.

If such%a.putilicutility; interexch8nge telecoa3r
diunications:company;:on.lessorfaiLa to:fBe^ theYe^

02006 CCH. All Rights Re3erved; • .
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