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STATEMENT OF THE FACTS

Roman Chojnacki (pronounced Shd - ni - k&) pleaded guilty to three counts of unlawful
sexual activity with a minor in the Cuya.héga County Court of Common Pleas. The acts were
alleged to have occurred between September 11, 2004 and August 31, 2005. Mr. Chojnacki was
sentenced to four years in prison on each count, to be served consecutively. After a
classification hearing pursuant to former R.C. Chapter 2950, the trial court found that he was not
likely to reoffend and classified him as a sexually oriented offender. (State v. Chojnacki (May 5,
2006, Journal Entry), Cuyahoga C.P. No. CR-05-473492-A). Mr. Chojnacki is currently
incarcerated in Warren Correctional Institution in Warren County, Ohio.

On or about December 28, 2007, Mr. Chojnacki received a letter from the Office of the
Ohio Attorney General notifying him that he had been reclassified under Senate Bilt 10 (Ohio’s
Adam Walsh Act),as a fier 11 offender. On February 26, 2008, Mr. Chojnacki filed a Petition to
Contest the Application of the Adam Walsh Act.! Because Mr. Chojnacki was incarcerated and
indigent, he filed a Motion to Appoint Counsel concurrently with his Petition. On March 10,
2008, the trial court denied his motion for appointment of counsel. (Chojnacki v. Dann (March
10, 2008, Entry Denying Motion for Appointment of Counsel), Warren C.P. No. 08CV708220).

Mr. Chojnacki appealed. On April 3, 2008, the Twelfth District Court of Appeal sua
sponte dismissed his appeal because it found:

The entry denying petitioner’s motion for appointment of counsel does not affect

a substantial right in the action which in effect determines the action and prevents
a judgment. R.C. 2505.02(B)(1). It is not an order made in a special proceeding

1At the direction of the Warren County clerk of courts, all R.C. 2950.031 and R.C 2950.032
petitions must be captioned as civil cases in order to be accepted for filing. The legal
consequences of filing a civil petition rather than a criminal one are substantial. By filing the
petition in compliance with local order, Appellant did not and does not concede that the issues
raised herein or that such petitions in general, are “civil.” Accordingly, Appellant objects to that
requirement to preserve the record.



(R.C. 2505.02(A)(2)), or a provisional reme‘dy (R.C. 2505.02(A)3)). This appeal
is accordingly hereby DISMISSED . . ..

(Chojnacki v. Dann (April 3, 2008, Entry of Dismissal), 12th Dist. Case No. CA200803040).

On April 8, 2008, Mr. Chojnacki filed an Application for Reconsideration, or, in the
alternative, Motion to Certify a Conflict in light of the Second District Court of Appeals decision
in King v. State of Ohio (Mar. 19, 2008), 2nd Dist. No. 2008-CA-2. In King, the Second District
Court of Appeals found that an eniry denying a motion for appointment of counsel was an
immediately appealable order under R.C. 2505.02(B}(2) and (B)(4), ar;ld that the right to counsel
in Senate Bill 10 héarings is a “substantial right” under the appealable-order statute. The
Twelfth District denied the Application for Reconsideration but granted the Motion to Certify
the Conflict. (Chojracki v. Dann (May 5, 2008, Entry Denying Application for Reconsideration
and Granting Motion to Certify Conflict), 12th Dist. Case No. CA200803040).

On August 6, 2008, this Court determined that a conflict existed and directed the parties to
brief the following question: Whether a decision denying a request for appointment of counsel
on a reclassification hearing held pursuant to Ohio’s version of the Adam Walsh Act, Senate Bill
10, is a final appealable order.” Additionélly, on that same day, this Court accepted Mr.
Chojnacki’s jurisdictional appeal which offered the following proposition of law: An entry -
denying the appointment of counsel in Senate Bill 10 reclassification hearings is a final
appealable order because a trial court affects a substantial right when it denies a petitioner the

right to counsel. This Court sua sponte consolidated briefing in both cases.



INTRODUCTION

This case presents the issue whether an entry denying appointment of counsel in a
reclassification hearing under Senate Bill 10, Ohio’s Adam Walsh Act (“SB 107), is a final
appealable order. This is a narrow question, and one that does not implicate the full range of
issues being litigated around the State regarding SB 10.

Specifically, this case does not directly present the issue whether a petitioner challenging
his reclassiﬁéation under SB 10 is entitled to counsel. The court of appeals below did not reach
the issue whether Mr. Chojnacki was entitled to counsel at the hearing on his petition. Rather, it
dismissed the appeal solely on the ground that the trial court’s order denying appointment of
counsel was not a final appealable order. Therefore, Mr. Chojnacki asserts only the limited issue
of whether a court of appeals may review the denial of appointed counsel at a hearing
challenging reclassification under SB 10.

The holding in this case will affect only a limited class of petitioners. It will be limited to
persons who are reclassified under SB 10. That is, it will apply only to those persons to whom
SB 10 has been applied retroactively. Persons who are sentenced afier the effective date of SB
10 will be represented by counsel at their sentencing hearings when their reporting and other
obligations are imposed as part of their sentences.

Recognizing the right to appeal the denial of appointed counsel will protect both the
petitioner’s substantial interest in representation as well as interests in judicial economy. The
function and importance of counsel in proceedings challenging reclassification under SB 10
cannot be overstated. In order to contest the reclassification, a right statutorily guaranteed by SB
10, a person must traverse a treacherous terrain, filled with land mines that, if not handled

correctly, will result in the ultimate forfeiture of constitutional rights.




APPELLANT’S PROPOSITION OF LAW
An entry denying the appointment of counsel in Senate Bill 10
reclassification hearings is a final appealable order. R.C.
2505.02(B)(2) and (B)(4).

The trial court’s entry denying Mr. Chojnacki’s motion to appoint counsel is a final
appealable order under R.C. 2505.02(B)(2) and 2505.02(B)4).> The entry was issued in a
special proceeding and affects a substantial right, as required by R.C. 2505.02(B)(2).
Additionally, the court’s order determined an action involving a provisional remedy and
prevented judgment in Mr. Chojnacki’s favor. Mr. Chojnacki would not be afforded meaningful
review by an appeal following the final judgment, as required by R.C. 23505.02(B)4).
Accordingly, this Court should reverse and remand the matter with instructions to adjudicate Mr.
Chojnacki’s claims regarding appointment of counsel.

L An entry denying the appointment of counsel in Senate Bill 10
reclassification hearings is a final appealable order under R.C. 2505.02(B)(2)

because it is made in a special proceeding and affects a substantial right.

A. An entry denying appointment of counsel in a Senate Bill 10 reclassification
hearing is made in a special proceeding.

A SB 10 reclassification® hearing is a “special proceeding.” The State does not contest that
this is a special proceeding within the meaning of R.C. 2505.02(A)2). See Appellee’s 6/18/08
Mem. in Resp. on Jurisdiction, p. 3. The initial inquiry when determining whether an order

constitutes a final appeal order under R.C. 2505.02(B)(2) is whether the order was made in a

Mr. Chojnacki submits that the entry denying appointed counsel is a final appealable order
under R.C. 2505.02(B)(2) and (B)(4). The Twelfth District dismissed his appeal citing (B)(1),
as well as (A)2) (special proceeding) and (A)(3) (provisional remedy). Chojnacki v. Dann
(April 3, 2008), Entry of Dismissal, 12th Dist. Case No. CA200803040. Mr. Chojnacki is not
arguing that the trial court’s entry is a final appealable order under R.C. 2505.02(B)(1).

*Mr. Chojnacki uses the phrase “reclassification hearing™ as a shorthand referencé to the hearing
in which a person who has already been reclassified by the Attorney General may challenge the
reclassification under R.C. 2950.031.



special proceeding. Polikoff v. Adams (1993), 67 Ohio St. 3d 100, 108 at fn.8, 616 N.E.2d 213.
A proceeding is considered “special” if it occurs within “an action or proceeding that is
specifically created by statute and prior to 1853 was not denoted as an action at law.” Polikoff,
67 Ohio St.3d at 107, 616 N.E.2d 213.

The trial court’s order denying Mr. Chojnacki appointed counsel arose out of a statutorily
created proceeding: a reclassification hearing under R.C. 2950.031. This provision became
effective on July 1, 2007, and ‘ghcrefore satisfies the “special proceeding” requirement of R.C.
2505.02(AX2). A holding in Mr. Chojnacki’s case that an order denying a motion to appoint
counsel in a SB 10 reclassification proceeding is a final appealable order under R.C.
2505.02(B)(2) would not apply in the regular course of a criminal or civil trial because neither
satisfy the special proceeding requirement.

B. An entry denying appointment of counsel in a Senate Bill 10 reclassification
hearing affects a substantial right.

The right to counsel is a substantial right, so the trial court’s denial of Mr. Chojnacki’s
motion to appoint counsel affected a substantial right. To conclude that the trial court’s entry is
a final appealable order, this Court must determine whether it affected a substantial right. R.C.
2505.02(B)(2). A substantial right is one “that the United States Constitution, Ohio Constitution,
a statute, the common law, or a rule of procedure entitles a person to enforce or protect.” R.C.
2505.02(A)(1).}

The right to counsel is undeniably a substantial right. For example, this Court has held

that, in the civil context, a motion to disqualify counsel affects a substantial right. Bernbaum v.

4 Some examples of court entries that affect “substantial rights” are: 1) orders that affect the
presentation of probate claims, In re: Estate of Wyckoff: Gill v. Gordon (1957) 166 Chio St.
354, 359, 142 N.E. 2d 660, and 2) motions to intervene, Fairview General Hosp. v. Fletcher
(1990), 69 Ohio App.3d 827, 591 N.E.2d 1312.




Sitverstein (1980), 62 Ohio St.2d 445, 406 N.E.2d 532; Russell v. Mercy Hosp. (1984), 15 Ohio
St.3d 37, 472 N.E.2d 695. In Bernbaum and Russell, this Court unequivocally held that an order
regarding disqualification of counsel in a civil case affects a substantial right within the meaning
of R.C. 2505.02(B}(2). Bernbaum, 62 Ohio St.2d at 446, n.2, 406 N.E.2d 532 (“an order
overruling a motion to disqualify counsel affects a ‘substantial right.” Such a determination is
clearly supportable.”); Russell, 15 Ohio St.3d at 39, n4, 474 N.E.2d 695 (“This coutt, in
Bernbaum],] . . . while holding that the overruling of a motion to disqualify counsel was not a
final appealable order, nonetheless acknowledged that such a motion affects a substantial right.
. . . Accordingly, upon the authority of Bernbaum, this court finds that an order to disqualify
counsel affects a substantial right.”) (citations omitted; footnote omitted).

The analysis in Russell is particularly informaftive because Russell addresses a civil
analogue to the issue in Mr. Chojnacki’s case. The Court concluded that there is a critical
_difference between an appeal from the denial of a motion to disqualify counsel (the situation
addressed in Bernbaum) and the granting of a disqualification motion (the situation addressed in
Russell). An order granting disqualification deprives the party of representation by its chosen
counsel, whereas the party will .continue to be represented when the trial court denies the motion
to disqualify. “The harm caused by postponing review of an order granting disqualification of
counsel would in most instances be irreparable. In contrast to a motion denying disqualification,
a motion so granting is necessarily more conclusive. Hs effects are immediate and measurable.
It has irreparable and unreviewable consequences for the individual who hired the disqualified
counsel as well as for disqualified counsel.” Russell, 15 Ohio St.3d at 41, 472 N.E.2d 693. The
same holds true in the SB 10 context, regardless of whether SB 10 proceedings are considered

criminal or civil.




Courts have recognized that the right to counsel is a substantial right in a variety of
contexts, aside from a criminal defendant’s Sixth Amendment and due process right to counsel at
trial and in an appeal of right. See, e.g., Morrissey v. Brewer (1972), 408 U.S. 471, 92 S.Ct
2593, 33 L.Ed.2d 484 (right to counsel in release revocation proceedings); Mempa v. Rhay
(1967), 389 U.S. 128, 88 S.Ct. 254, 19 L.Ed.2d 336 (right to counsel at sentencing “whether it be
labeled a revocation of probation or a deferred sentence™); Gideon v. Wainwright (1963), 372
U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (right to counsel in criminal prosecutions); State ex rel
Cody v. Toner (1983), 8 Ohio St.3d 22, 456 N.E.2d 813 (right to counsel in paternity actions
where the state represents the complaining mother and child as recipients of public assistance);
and State ex rel. Heller v. Miller (1980}, 61 Ohio St.2d 6, 399 N.E.2d 66 (right to counsel in
proceedings involving the involuntary, permanent termination of parental rights). For these

reasons, the court’s denial of appointment of counsel in a SB 10 reclassification hearing affects a

substantial right.
C. That an entry denying appointment of counsel in Senate Bill 10 proceedings is
a final appealable order is buttressed by the vital role that counsel plays in
those proceedings.

The vital role that counsel plays in reclassification hearings cannot be overstated. Legal
counsel is necessary to assist the client in traversing the complex procedural issues that arise
whenever litigants confront a new, statutorily created court proceeding. Competent counsel is
aware of the courts’ rules of procedure and the need to contemporancously object based on
specific authority. Any misstep made when contesting a petitioner’s reclassification could
forever waive further constitutional arguments. See, State v. Longpre, 4th Dist. No. 08CA3017,
2008-Ohio-3832, and State v. Homey, 9th Dist. No. 08CA0018-M, 2008-Ohio-4943, at 921

(“This Court declines to address his argument that R.C. 2950.034 deprives him of the right to




substantive due process in violation of the Fifth and Fourteenth Amendments to the United States
Constitution because Defendant forfeited this objection by failing to raise it before the trial
court.”). Accordingly, there can be no dispute that the right to counsel is a ‘substantial right’ for
the limited purposes of 2505.02.

The importance of counsel is initially evidenced by trial courts’ disagreement about the
procedural requirements for contesting the reclassification. Courts have arbitrarily imposed
various procedural hurdles to challenging an SB 10 reclassification. For example, some trial
courts have directed clerks of court not to accept petitions unless they are captioned in a certain
manmner. See fn. 1. Other courts, like Washington County, have directed that, if the case
originated from that county, the petition must be filed in the criminal case; if not, it must be filed
as a new civil case. Franklin, Lake and Montgomery County Common Pleas courts have
imposed similar requirements.

Additionally, courts have imposed inconsistent requirements for the manner in which a
petitioner must caption a petition. Some trial courts require the State Qf Ohio be the responding
party, others the Ohio Attorney General. Similarly, requirements are inconsistent as to which
side of the “v” the petitioner’s name must appear. For example, some require the petition to be
captioned “State v. Petitioner” (e.g., Trumbull County) while others require “Petitioner v. State”
(e.g., Stark County) or “In re: Petitioner” (e.g., Summit County). Mr. Chojnacki’s case
illustrates another concern. His case was filed as “Chojnacki v. Dann,” but Dann moved to
dismiss because “Marc Dann” was not the proper party. However, before that issue could be
resginlved, the appeal was dismissed. In the meantime, Marc Dann was replaced by current Ohio

Attorney General Nancy Rogers.




A petitioner only has 60 days in which to file his petition. R.C. 2950.031(E). Therefore,
if he attempts to file his petition contesting his reclassiﬁcation and the documents are rejected
because he did not caption it .correctly, he may lose the ability to timely challenge his
reclassification. Additionally, sevéral documents in addition to the petition must be filed in order
to effectively contest a reclassification. Of particular importance here is a motion to appoint
counsel, which some courts have granted. See e.g., Brooks v. State (July 24, 2008), Lorain C.P.
No. 07CV154328 and State v. Ehmer (April 14, 2008), Logan C.P. No. CV 08 01 0053
(determining that because the reclassification hearing is a stage of the proceeding under R.C.
120.16, petitioner is entitled to counsel); but see State v. WM. (January 9, 2008), Trumbull C.P.
No. 2008cv149 (denying petitioner’s request for appointed counsel). In sum, a lay person cannot
reasonably be expected to navigate through this procedural morass; the need for counsel is acute.

Furthermore, if the petitioner does not file a petition, he will be foreclosed from the
benefit of avoiding reclassification. Several trial courts have stayed the application of SB 10
until it is resolved by this Court, but a person is not entitled to the benefit of the stay unless and
until he files. See e.g., Nelson v. Ohio (May 14, 2008), Stark C.P. No. 2008MI000015;
Petitioners v. Respondents (Feb. 1, 2008), Union C.P. No. 08-MS09913; In re: Petitions filed
contesting application of Adam Walsh Act (Jan. 28, 2008), Summit C.P. Judgment Entry Stay
Order (cases stayed pending resolution by the Ohio Supreme Court).

Finally, the challenges to SB 10 are complex, and it is unfair to expect a petitioner
without any legal education to be able to make constitutional arguments about the ex post facto
application of the law, or why the law violates his previous plea agreement, or any of the
panoply of challenges that are currently being litigated throughout Ohio. Some of these

challenges have achieved success. See e.g., State v. Toles (Sept. 9, 2008), Franklin C.P. No.




00CR-02-875 (holding all S.B. 10 registration conditions other than additional frequency and
duration requirements unconstitutional); Sigler v. State (Aug. 11, 2008), Richland C.P. No.
07CV1863 (holding the SB 10 violates the constitutional prohibitions against retroactive and ex
post facto laws); Brooks v. State (July 24, 2008), Lorain C.P. No. 07CV154328; Evans v. State
(May 9, 2008), Cuyahoga C.P. No. CV-08 646797 (holding the SB 10 violates the constitutional
prohibitions against retroactive and ex post facto laws).

A lay person cannot be expected to be able to raise these challenges. However, if the
petitioner does not raise these arguments by motion and during his hearing, be risks waiving
and/or forfeiting his constitutional rights. Srare v. Longpre, 4th Dist. No. 08CA3017, 2008-
Ohio-3832, at 3, State v. Honey, 9th Dist. No. 08CA0018-M, 2008-Ohio-4943, at §21. The
Seventh District recently opined:

As an aside, we must note that [petitioner] may have waived the above claims. He

did not file a motion with the trial court claiming that Senate Bill 10 was

unconstitutional. At sentencing, however, counsel stated that he was going to file

an appeal and a stay motion so that [petitioner’s] name would not get into the

system “in the event that it does — it 15 found to be unconstitutional.” (Tr. 12).

“Failure to raise at the trial court level the issue of the constitutionality of a statute

or its application, which issue is apparent at the time of trial, constitutes a waiver

of such issue and a deviation from this state’s orderly procedure, and therefore

need not be heard for the first time on appeal.” State v. Awan (1986), 22 Ohio

St.3d 120, syllabus. Nevertheless, it is recognized that the waiver doctrine is

discretionary. In re M. D. (1988), 38 Ohio St.3d 149, 151.

State v. Byers, 7th Dist. No. 07C039, 2008-Ohio-5051, at §104-05. Furthermore, the Fourth
District has held, “On appeal, [petitioner] challenges the constitutionality of the trial court’s
retroactive application of Senate Bill 10. Because [petitioner] failed to raise his various

constitutional arguments in the trial court, we find that he has forfeited his right to raise them for

the first time on appeal.” State v. Longpre, 4th Dist. No. 08CA3017, 2008-Ohio-3832, at 3.

10




Without counsel to assist a petitioner with the various complications of exercising his right
to contest his reclassification, a petitioner faces devastating consequences.

1L An entry denying the appointment of counsel in Senate Bill 10 reclassification
hearing is a final appealable order under the provisional remedy section of R.C.
2505.02(B){(4)- '

The trial court’s order denying Mr. Chojnacki appointed counsel is also a final appealable
order because: it is an order that denies a provisional remedy, it is an order that, in effect,
determines the action, and an appeal following the final judgment would not afford a meaningtul
remedy. An order is final if it:

grants or denies a provisional remedy and to which both of the following
apply:

(a) The order in effect determines the action with respect to the
provisional remedy and prevents a judgment in the action in favor of the
appealing party with respect to the provisional remedy.

(b) The appealing party would not be atforded a meaningful or effective
remedy by an appeal following final judgment as to all proceedings,
issues, claims, and parties in the action.

R.C. 2505.02(B)(4). A provisional remedy is “a proceeding ancillary to an action[.]” R.C.
2505.02(A)3). This Court has established a three-part test for determining whether R.C.
2505.02(B)(4) is satisfied:
(1) the order must either grant or deny relief sought in a certain type of
proceeding — a proceeding that the General Assembly calls a “provisional

remedy,”

(2) the order must both determine the action with respect to the provisional
remedy and prevent a judgment in favor of the appealing party with respect to the
provisional remedy, and

(3) the reviewing court must decide that the party appealing from the order would
not be afforded a meaningful or effective remedy by an appeal following final
judgment as to all proceedings, issues, claims, and parties in the action. See, also,
R.C. 2505.02(A)(3) (defining “provisional remedy™).
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State v. Muncie (2001), 91 Ohio St.3d 440, 446, 746 N.E.2d 1092. This Court went on to explain
that, as to the first prong, “[aln ‘order’ is thus properly understood as the mandate from the trial
court that grants or denies the particular relief at issue in that proceeding — not as the provisional
remedy itself.” Id. at 448. Furthermore, “an ancillary proceeding is one that is attendant upoﬁ or
aids another proceeding.” Id. at 449. See, also, Forest City Invest. Co. v. Haas (1924) 110 Ohio
St. 188, 192, 143 N.E. 549 (the denial of the appointment of a receiver is a proceeding ancillary
to the main action); Lincoln Tavern, Inc. v. Snader (1956), 165 Ohio St. 61, 68, 133 N.E.2d 606
(noting that “an attachment is a provisional remedy; an ancillary proceeding which must be
appended to a principal action and whose very validity must necessarily depend upon the validity

of the commencement of the principal action”).

Here, the trial court’s order denied Mr. Chojnacki’s Motion to Appoint Counsel that he
filed concurrenily with his Petition to Contest the Application of the Adam Walsh Act. Thus, it
is an order from the trial court that denied Mr. Chojnacki’s sought relief — appointed counsel —
which would aid in another proceeding, i.e.,l that being the hearing to contest the application of

SB 10. The first prong is satisfied.

The order in Mr. Chojnacki’s case also satisfies the second prong, because the order.denied
the provisional remedy sought: the appointment of counsel. For an order to be final, it “must
both determine the action with respect to the provisional remedy and prevent a judgment in favor
of the appealing party with respect to the provisional remedy.” Muncie, 91 Ohio St.3d at 446,
746 N.E.2d 1092. The order determined the action with respect to the motion to appoint counsel

and prevented Mr. Chojnacki from receiving court-appointed counsel.

Finally, the third prong is satisfied because without counsel to protect his interests, Mr.

Chojnacki would not be afforded a meaningful or effective remedy by an appeal following final

12




judgment. The Fourth District’s decision in State v. Longpre, 4th Dist. No. 08CA3017, 2008-
Ohio-3832, is indicative of the importance of competent counsel in SB 10 proceedings. The
court determined that, because Mr. Longpre had not objected to the classification under SB' 10,
Mr. Longpre had forfeited any argument pertaining to the constitutionality of SB 10. Id. at J11;
see, also, State v. Honey, 9th Dist. No. (08CA0018-M, 2008-Ohio-4943, at 921. The
constitutional implications of SB 10 are complex, and while they are not before this Court in Mr.
Chojnacki’s case, the consequences of failing to properly raise these issues are fatal to petitioners
without counsel. |
Furthermore, judicial economy favors the immediate review of the denial of counsel as
recognized by this Court in Russell. This Court noted, “The harm caused by postponing review
of an order granting disqualification of counsel would in most instances be irreparable . . . Its
effects are immediate and measurable. It has irreparable and unreviewable consequences for
the individual who hired the disqualified counsel as well as for disqualified counsel.” Russell, 15
Ohio St.3d at 41, 472 N.E.2d 695 (emphasis added). This Court recogm'zﬁ the devastating
consequences of proceeding through the justice system without counsel of choice and then trying
to review the proceedings on appeal. Id. The consequences of not having counsel to assist in the
SB 10 reclassification procedures are irreparable; full and fair appellate review would be
impossible.
CONCLUSION
Whether this Court determines that the trial court’s order denying Mr. Chojnacki court-
appointed counsel affects a substantial right and occurred in a special proceeding, or denies a
provisional remedy and that Mr. Chojnacki would not be afforded meaningful appellate review,

the conclusion is the same: it is a final appealable order.
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in King v. State of Ohio (Mar. 19, 2008), Miami App. No 2008-CA-2 on May 5, 2008 pursuant to
Article IV, Section 3(B)(4) of the Ohio Constitution.

The certified question is: whether a decision denying a request for appointment of
couﬁsel in a reclassification hearing held pursuant to Ohio’s version of the Adam Walsh Act,
Senate Bill 10, is a final appealable order.

Respectfully submitted,

(COUNSEL OF RECORD)
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IN THE COURTRYERPHALS OF WARREN COUNTY, OHIO

waY 5 2008
ROMAN CHOJNACK], : Clatk CASE NO. CA2008-03-040

L
Petitioner/Appellant, 3""”& gANON BH18  ENTRY DENYING APPLICATION

FOR RECONSIDERATION AND
V5. :  GRANTING MOTION TO CERTIFY

CONFLICT

MARC DANN, Ohio Atty. General,
in his Official Capacity,

Respondent/Appeliee,

TI';e abm;re cause is before the courf pursuant to an application for reconsidera-
tion or, in the alternative, motion to cerlify conflict filed by counsel for appellant, Roman
Chojnacki, on April 8, 2008. No response has been filed on behalf of appelles, Marc
Dann, Ohio Attomey General. .

On February 26, 2008, appeliant filed a "petition to contest rectassﬁwtion" which
{ challenges the application of Ohio's version of the Adam Waish Act reclassifying him as
a Tier li offender. On the same date, petitioner filed a motion for appointment of the
office of the Ohkio Public Defender as counsel. The motion was denied, and appaliant
filed this appeal. In an entry of dismissal filed on April 3, 2008, this court dismissed theT
appeal fqr the reason that it is not taken from a final appealable order. Thereaftér,
appellant timely filed the above application for reconsideration, or in the aliernative,
motion to certify conflict.

The test generally used when ruling on an application for reconsideration i;
whether the application calls the court's attention to an obvious error in Its decision, or
raises an issue which was improperly or not fully considered, or was not considered at
alt by the court. Sfafe v. Black (1991), 78 Ohio App.3d 130. In his application for recon-

sideration, appellant disagrees with this court's decision finding the entry appegle“d from

" FRMUUMIRTARTENATE




Warren Co Clerk of Crt Fax 5138952865 May B 2008 03:17em PDOZ/002
Warren CA2008-03-040
Page -2-
not to be a final appealable, but raises no issues which were not fully considered by the
court. The application for reconsideration is acco_rding!y DENIED. |

Under the Ohio Constitution, a court of appeals is required to cartify the record of
a case to the Supreme Court of Ohio if it finds that its decisfon is in conflict with thé
judgment of another court of appeals on the same question. ‘O.Consfitution Art. [V,
Section 3(8}(4). Appeliant contends_ tﬁat this __court"s decision is in cehﬂict with a deci-
sion by the Second District Court of Appéais;-. fﬂﬁg v. S‘tate of Ohio (Mar. 19. 2008),
Miami App. No. 2008-CA-2.

Upan review, the court finds that its decision is in conflict with the King decision.
Accordingly, the motion to certify is GRANTED. The issue for cerification is whether a
decision denying a request for appointment of counsel ina rec!assiﬁf:ation hearing held
pursuant to Ohio's version of the Adam Waish Act, Senate Bill 10, is a final appealable
order.

IT IS SO ORDERED.
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IN THE COURT O A WARREN COUNTY, OHIO
L\P‘R 3 7008
ROMAN CHOJNACKI, ﬂ gpazth CletCASE NO. CA2008-03-040
mg\\! one

Petitioner/Appeliant, ENTRY OF DISMISSAL
VS. |

MARC DANN, Ohio Attorney General,
in his Official Capacity,

Respondent/Appellee.

The above cause is before the court pursuant to a notice of appeal filed by
_petitioner/appellant, Roman Chojnacki, on March 13, 2008. The appeal is taken from
an entry filed in the Warren County Court of Common Pleas on March 10, 2008
denying a motion for appoiniment of counsel. -

Appeliant is an inmate incarcerated at Lebanon Correctional Institution. He was
found guilty of three counts of unlawful sexual conduct with a2 minor in 2006 and sen-
tenced to 12 years in prison. |

On February 26, 2008, petitioner filed a "petition to coniest reclass_iﬁcaﬁon"
which challenges the application of Ohi'o's version of the Adam Walsh Act re-classifying
him as a Tier Il offender. On the same date, petitioner filed a motion for appointment of
the Office of the Ohio Public Defender as counsel. The moti.on was denied on March
15, 2608 and this appeal follows.

Upon consideration, the court finds that this appeal is not taken from a final
appealable order. The entry denying pefitioner's motion for appointment of counsel
does not affect a substantial right in the action which in effect determines the action
and prevents a judgment. R.C. 2505.02(B)(1). fis notan order made in a spéAcfgi

=~mmadinn (R (0 2R05 02(AM2ZY), or a provisional remedy {(R.C. 2505.02{AM3)).




Warren CA2008-03-040
Page -2-

This appeal is accordingly hereby DISMISSED, costs to petitioner.

[T 1S SO ORDERED.
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N THE COURT OF APPEALS OF ORIO

SECOND APPELLATE DISTRICT
MIAMI COUNTY

STEFANI M. KING

Plaintif-Appellant . Appeliate Case No. 2008-CA-2.
v. . T.Ct Case No. 07-CV-1030
STATE OF OHIO

Defendant-Appselise

DECISION AND ENTRY
March __19¢h , 2008

Thfé mafter comes before us upon Stefani M. King's appeal from thé trial
courf's December 28, 2007 ordar‘overruling her motion for appeointment of counse)
to assist her in chaflenging her reclassification as a "Tier II” sex offender.

The reco_fcl reflects that King pleaded guilty to unlawful sexual conduct witha -
minor in 1897. She served five years of community controf and oompiéted ten years
of re_gish‘ation as a sexually oriented offender. In December 2007, she r;ceived a
letter from the Ohio Afforney General’s office advising her of additional requirements
being Imposed on her under R.C, 2950.031, which was enacted in Senate Bil 10,
effective January 1; 2008, Under SB 10, King automatically is reclassified as a “Tier
II* offender based 0;1 the offense shs commitied. She also is required to register as
a sex offender every six months for 25 years. |

© . As parmitted under R.C. 2050.031(E}, King filed a petition in the trial court for
A-8
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a hearing to challenge her reclassification as a Tier I offender and the
accompanying regiétraﬁon requirements. She also filed an-afﬁdavit of indigence and
a mofion for the appointmeant of counsel fo assist with her petition. The trial court
summanly bvermlad the mofion on December 25 2007. This fimely appeal followed,

After King fi F lsd her nofice of appeal the pames submitted wntten briefs

-addressing, inter alia, our jurisdiction over an mterlocufory appeal from the trial
court's denial of munsel. We also heard oral argument on the jurisdictional issue.
Having considered the parties’ respe;ctive arguments, we conclude that the trial
court's order is immediately appealable under R.C. 2505'.02(8)(2) and (B)(4).

Under R.C. 2505.02(B)(2), an order is final and appealable if t affects a -
substantial right and is made in a special proceeding. King contends the trial court's
order declining to appoint counsel meefs this standard. She asserts that the right to
counsel is a "substantial right” recognized by the Constrtutian and by statute She

also claims her pefition for a reclassification hearing qua!rf' Bs as a Spel:la[

. proceeding” because she filed it under R.C. 2850.031(E), which specifically created .

such a procedure for 2 sex offender to challenge re&!éssiﬁcaﬁan under SB 10.

In response, the Stats does not dispute that King's petition for a
reclassification hearing is a “special proceeding” béﬁause_ it is "an action or
proceeding that is specially created by sfatute and that prior fo 1853 was not
denoted as an action at law or a suit in equify.” R.C. 2505.02(A)}(2). The Stais
argues, however, that the trial court's denial of counsel does not affect a substantial |
right because King has no right to counsel.

Upon review, we find the State’s argument fo be unpersuasive. Confrary {p
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the Stgte’s argument, we need not decide the merits—i.e., whether King actually has
a right to counsel—in order to decide whether she can take an immediate appeal
under R.C. 2505.UZ(B)(2). The State reasons that King has no right to appeal th.e
denial of .cc‘aunsel because she has no right to counsel. If that logic held, this court
would ba coﬁxpeﬁed to resc_a_lve the meritst of an appeal under R.C. 2505.02(B)(2) in
order fo decide the threshold issue of whether the appeal is properly before us.

Instead, we believe the proper inquiry is whethef the right fo counsel irtseif has
been recognized as a “substantial right.” The Ohio Supreme Court seamingly took
this approach in Gehm v. Timberiine Post & Frame, 112 Ohio 8t.3d 514, 2007-Ohio-
607. There it charactsrized intervention as a “substantial right' under the-
appealabie-order statute without first deciding whethesthe party seeking to intervene
actually had a right to do so. Id. at 519." The State does not dispute that the right to
counsel is recognized by the Gonstitution énd Cim.R. 44, Therefore, the trial courf's
ruling involves a substantlal right. |

Ha\nng detenmned that the proceedlng in the trial court quaiifies as a special
proceading, and that King has asserted a substantial right, the only remaining

question is whether the trial courf's ruling affects the substantial right. An order

*The Gehm court reasoned:’

“The only other possible basis for the denial of the motien to intervene to qualify
as a final, appealable order under R.C. 2505.02 is that it affects a ‘substantial right’ as
defined by R.C. 2505.02(A)(1) and that it in effect determines the action and prevents a

judgment.’ R.C. 2505.02(B){1).

“R,C. 2505.02(A)(1) defines a ‘substantfial right’ as ‘a right that the United States
Constitution, the Ohio Constifution, a statute, the common law, or a rule of procedure
enfities a person o enforce or protect.” As a motion to intervene is a right recognized by

Civ.R. 24, intervention consfityfes a substantial right under R.C. 2505.02(AX1)4-10
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affecting a substantial right is one which, if not immediztely appaﬁlable, would
foreclose appropriate relief in the future. Southiside Comm. Dev. Comp. v. Levin, 118
Ohio St.Sd 1209, 1210-1211, 2007-Chio-66865.
 In State ex ref Keenan v. Calabrese (1994), 69 Ohio 8t.3d 178, the Ohio
. Supreme Court reoogmzed that grantrng a motion to disqualify counsel in a civil case |
. is an appealable order u_nder R-.C_. 2505.02 because it cannot ba reviewed effectively
after final judgment. Jd. at 178, cliting Russell v. Mercy Hosp. (1984), 15. Ohio St.3d
37: see also Stafe ex rel Asbenry v. Payne, 82 Ohio 81.3d ;4, 49, _1 998-Ohio-596
(hofding that a pro se appeal yvau!d not necessarlly be a “complete, beneficial, and
speedy” reﬁredy fof a pro se litigant to cha!ienge the trial court's refusal to appoint
counsel in a civil child-custody proceeding); Stafe ex rel. Cody v. Torer (1983), 8
Ohio St.3d 22, 23 {*In the instant case, if refator rust wait for an appeal to establish
his alleged right ﬁ) have cou:jt;appointéd counsel, he will be denied the opportunity
tobe legally represented ﬂjmughout the course of the adjudication and disposition of
his. case. Accprdingly, although relator may ultmately appeal an adverse detision
| rendered ih the paternily action, that remedy cannot be said to be ‘adequate under
the circumstances.™). * The foregoing cases support the proposition that the denial

of counsel in a civil proceeding is subject to immediate review because an appeal

2asherry is distinguishable from the present case insofar as a statute specifically
provided for the appointmert of counsel there. We do not cite Asberry, however, for the
propostﬁon that King is enfilied ‘o counsel. Instead, we find Asbeny instructive on a

different issue, namely whether the denial of counsel in a civil case may be /{ey:ewed
 effectively after the entry of final judgment. }
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after final judgment is ina_zde:qur:-ﬁe.3 We find that to ba true in this case, which
involves a civil action filed by King fo confest her reclassification by the Ohic
Aftorney General. In an ap;peai after final judgment, King would be required fo prove

that the presence of counsel would have resulted in a more favorabls outcome and

~ that she was prejudiced by the absence of counsel—a showing which often is.

| difficult to make.* Accordingly, the trial court’s order refusing to apboint counsel for

King is immediately appealable undes R.C. 2505.02(B)(2).

We reach the same conclusion concemning King's right {o take an immadiate
appeal under R_.C. 2505.02(B)(4), which involves provisional rémedies. It provides
that an order granting or denying a provisional remedy is immediately appealable if
both of the following conditions are met:

“(a) The order in effect detemiheg the action with respect to the provisional
remedy and prevents a judgment in the action in favor of the appealing party with
respect o the provisional remedy. |

“®) The appealing party would not be afforded a meaningiul or effective
remedy by an appeal following final judgment as to all proceedings, issues, claims,

and parfies in the action ***."

*Although Keenan involved. the disqualification of counsel of choice rather than
the refusal to appomt counsel for a pro se lifigant, the two situations nevertheless
implicate some of the same concems regarding the effsctivenass of an appeal after final
judgment. Moreover, we note that Asberry and Cody, ke the present case, involved a
tfial court's complete refusal fo appoint counsel for an indigent party in a clvil action.

AConversely, prejudice is presumed when a trial court erroneously disqualifies or
denies counsel in a criminal case, See, e.g., Russeff, 15 Ohio 5L3d at 43; Keenan, 69
Ohio St3d at 179. For that reason, an order disqualifying counsel in a criminal case is
not immediately appealable. Id. _ A-12
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In opposition to King's reliance on R.C. 2505.02(B}(4), the State contends no

provisional remedy is at issue. We disagree. A "provisional remedy” is “a proceeding

_ anciflary fo an action * * *" R.C, 2505.02(A}(3). King's mofion for the appointment of

counsgel is anc.iliary to her petition for a reclassification hearing. Her request for
counsel is attendant upon or aids her petmon fo. challenge her reclassﬂ" cafion as a
Tier 1l offender. Cf. Stafe v. Williams, Lucas App Nos, L-03- 1070, L-03- 10?1 2003-
Chio-2533, Y27 (recognizing that an order disqualifying counsel is ancillary to the
main action and gualifies as a prbvisioﬁa! remedy}.. Moreoves;, the trial couri’s denial
of counsel determines the acfion with respect fo the provisional remedy and
prevents a judgment in the King's favor on the. quesﬁqp of counsel.

The only remaining issue is whether-King would he afforded a meaningful or
effective remedy by an appeal foilowing _ﬂnal judément. We once again conclude,
based on the reasoning set forth above, that an appeal following final judgment in
this civil action would be inadequat._e. Therefore, the trial col:rt’s order refusing o
éppoint counsel is imniédiate.!y appealable under R.C. 2505.02(B)(4).

In accordance with our January 14, 2008 scheduling order, the parties
previously filed brigfs addressing King's asserted right fo counsel and the trial court's
confrary ruling. Before we resolve the appeal, howeve_r, we will grant King fourteen
days from the date of this decision.and entry 1o file any supplemental brief that she
desms necessary. If King submits such a brief, the State sﬁall have foﬁrteen days
from the date of King's filing fo submit its own sixpplemental brief. King then shall file
any reply brief deemed necessary within seven days. No extensions of this briefing

schedule will be granted.
. A-13
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iT IS 50 ORDERED.

Copies mailed to:

Stephen P. Hardwick
Assistant Public Defender

8 East Long Strest, 11* Floor
Columbus, OH 43215

David Singleton

Marguerite J. Slagle -

Ohio Justice & Palicy Center
215 East 9™ Street, Ste. 601 -
Cincinnati, OH 45202

Jeffrey M. Gamso

ACLU of Ohio Foundation, Inc.
Max Wohl Civil Liberties Center
4506 Chester Avenue

Cleveland, OH 44103-3621

Stefani King
950 McKinley Ave., Apt. BA
Piqua, OH 45358

Gary A. Nasal
Miamni County Prosecutor
James R. Dicks, Jr.

7

e Y

MIKE FAIN, Judge
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 Assistant Prosecuting Attorney

201 West Main Shreet
Miami County Safety Building
Troy, OH 45373-3238 :

_ Judge Jeffrey M. Welbaum

Miami County Commeon Pleas Court
201 West Main Strest
Troy, OH 45373

&
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IN THE SUPREME COURT OF OHIO

ROMAN CHOJNACKI,
Petitioner-Appellant,
vs,

MARC DANN, Ohio Attorney General,
In his Official Capacity

Respondent-Appellee.
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NOTICE OF APPEAL OF APPELLANT ROMAN CHOJNACKI
Appellant Roman Chojnacki hereby gives notice of appeal to the Supreme Court of Ohio
from the judgment of the Warren County Court of Appeals, Twelfth Appellate District, entered
in Court of Appeals Case No. CA2008-03-040 on April 3, 2008. |
This case raises a substantial constitutional question, involves a felonj\/, and is of public or

great general interest. The question was also certified by the Twelfth District and concucrrently

with this Notice of Appeal, Mr. Chojnacki is filing a Notice of Certified Conflict.

Respectfully submitted,

8 East Long Street - 11th Floor

Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 — Fax

E-mail: sarah.schregardus(g@opd.state.oh.us

COUNSEL FOR ROMAN CHOJINACKI
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.CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing NOTICE OF APPEAL has been served-upon‘
Rachel Hutzel, Warren County Prosecutor, Wamren County Courthouse, 500 Justice Drive,

Lebanon, Ohio, 45036 this 19™ day of May, 2008.

COUNSEL FOR ROMAN CHOJNACKI
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WARREN COUNTY
COMMON PLEAS COURT
JUOGE JAMES L FLANNERY
500 Justica Drive
Lebanon, Ohio 45036
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Lo rALTH
/LA OF COURTS

IN THE COURT OF COMMON PLEAS
WARREN COUNTY, OHIO

GENERAL DIVISION
ROMAN CHOJNACKI :
Petitioner, CASE NO. 08CV70822
VS. ENTRY DENYING
: MOTION FOR
MARC DANN, Ohio Attorney APPOINTMENT
General, in his official capacity OF COUNSEL
Respondent,

The petitioner here has challenged the application of Ohio’s version of the

Adam Walsh Act, Senate Bill 10 to re-classifying him as a tier two offender. The

State Public Defender’s Office oﬁ his behalf has requested that that office be
appointed counsel at State expense to represent this defendant. The Court
declines that request finding that this is not a proceeding at which the petitioner’é
liberty is at stake. As noted in his motion, he is an inmate serving a prison
sentence currently. Nothing in Senate Bill 10 provides for the Court to appoint
counsel at taxpayer expense for representation of petitioners seeking to challenge

the re-classification. The Ohio Supreme Court has already ruled that

A-19




classification in and of itself is not punitive. See State v. Cook, 83 Ohio St.3d -

404.

This Court fails to see how extending the frequency and duration for
registering as a sex offender has any punitive effect whatsoever. The petitioner
here must continue to register for ten (10) years from his prior designation as a
sexually oriented offender. Before that can ever expire the Court is satisfied that
the constitutionality of Senate Bill 10 will have been finally decided by the Ohio
Supreme Court. Currently the Federal District Court for the Northern District of
Ohio has stayed the expiration of the time for filing a petition to contest re-
classification and community notification for Tier III registrants. See Doe v.
Dann, Northern Dist. of Ohio, unrep.

The Legislature here has created a purely civil remedy to contest re-
classification. Counsel is not required to be appointed for purely civil
proceedings where there is no immediate risk of a loss of liberty present. See

Gideon v. Wainright, 372 U.S. 335 for 6th Amend. Right to counsel. Therefore

the motion filed February 25, 2008 is not well taken and the same is denied.

ot/

JUDGE JAMES 1/ FLANNERY

¢: Sarah M. Schregardus, Esq.
Warren County Prosecutor
Attorney General Marc Dann
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| OF APPERLS
IN THE COURT OF%E%AE@%S? WARREN COUNTY, OHIO

ROMAN CHOJNACKI, .ll gf,wth CleEASE NO. CA2008-03-040
on oW
Petitioner/Appellant, N‘\ ENTRY OF DISMISSAL

VS.

MARC DANN, Ohie Attorney General,
in his Official Capacity,

Respondent/Appellee.

The above cause is before the court pursuant to a notice of appeal filed by
petitioner/appeliant, Roman Chojnacki, on March 13, 2008. The appeal is taken from
an entry filed in the Warren County Court of Common Pleas on March 10, 2008
denying a motion for appointment of counsel.

Appellant is an inmate incarcerated at Lebanon Correctional Instifution. He was
found guilty of three counts of uniawful sexual conduct with a minor in 2006 and sen-
tenced to 12 years in prison.

On February 26, 2008, petitioner filed a "petition to contest réclassiﬁcation"
which challenges the application of Ohio's version of the Adam Walsh Act re-classifyiﬁg
him as a Tier i offender. On the same date, petitioner filed a motion for appeintment of
the Office of the Ohio Public Defender as counsel. The motion was denied on March
16, 2008 and this appeal follows. |

Upon consideration, the court finds that this appeal is not taken from a final
appealable order. The enfry denying petitioner's motion for appeintment of counsel
does not affect a substantial right in the action which in effect determines the action
and prevents a judgment. R.C. 2505.02(B){1). ltis not an order made in a Sﬁ?ﬂai

proceeding (R.C. 2505.02(A)(2)), or a provisional remedy (R.C. 2505.02(A)(3)).




Warren CA2008-03-040
Page -2-

This appeal is accordingly hereby DISMISSED, costs to petitioner.

IT IS SO ORDERED.
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ot OF AR
IN THE con?&wqﬁ‘ﬁ "ALS OF WARREN COUNTY, OHIO

N 5 7008
ROMAN CHOJNACKI, : 0\3“" CASE NO. CA2008-03-040

Petitioner/Appellant,  §6#% m@ﬁ @“\Q ENTRY DENY|NG APPLICATION
FOR RECONSIDERATION AND
vs. ‘ :  GRANTING MOTION TO CERTIFY
CONFLICT

‘MARC DANN, Ohio Atty. General,
in his Official Capacity,

Respondent/Appellee,

Tﬁe above cause is before the court pursuant to an application for reconsidera-
tion or, in the alternative, motion to certify conflict filed by countsel for appeliant, Roman
Chojnacki, on April 8, 2008. No response has been filed on behalf of appellee, Marc
Dann, Ohio Attorney General.

On February 26, 2008, appellant filed a "petition fo contest reclassiﬁcation‘; which
challenges the application of Ohio's version of the Adam Walsh Act reclassifying him as
a Tier Il offender. On the same date, petitioner filed a motion for appointmlent of the
office of the Ohio Public Defender as counsel. The motion was denied, and appeliant
filed this appeal. In an eniry of dismissal filed on April 3, 2008, this court dismissed the
appeal for the reason that it is not taken from a final appealable order. Thereafter,
appellant timely filed the above apblication for reconsideration, or in the alternative,
motion to certify conflict.

The test generally used when ruling on an application for reconsideration is
whether the application calls the court's attention to an obvious efror in its decision, or
raises an issue which was improperly or not fully considered, or was not consildered at
all by the court. State v. Black (1991), 78 Ohio App.3d 130. In his application for recon-

sideration, appellant disagrees with this court's decision finding the entry appesied from
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not to be a final appealable, but raises no issues which were not fully considered by the
court. The application for reconsideration is accordingly DENIED.

Under the Ohio Constitution, a court of abpeals is required to certify the record of
a case to the Supreme Court of Ohio if it finds that its decision is in conflict with the
judgment of another court of appeals on the same question. O.Constitution Art. 1V,
Section 3(B){4). Appellant coniends that this court's decision is in conflict with a deci-
sion by the Second District Court of Appeals, King v. State of Ohio (Mar. 19, 2008),
Miami App. No. 2008-CA-2.

Upon review, the court finds that its decision is in conflict with the King decision.
Accordingly, the motion to certify is GRANTED. The issue for certification is whether a
decision denying a request for appointment of counsel in a reclassification hearing held
pursuant to Ohio's version of the Adam Walsh Act, Senate Bill 10, is a final appealable
order.

IT IS SO ORDERED.
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FROM : FRxX WO, 12164433613 Feh. 2528088 835:11AM P2

HRVATM USRI 10

IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

THE STATE OF OHLO Case No; CR-05-473492-A
Plaintitt
Judge: DAVID T MATIA

ROMAN CHOJNACK] o
" Defendant INDICT:;;?;Q; UNLAWFUL SEXUAL CONDUCT WITH

2507.04 UNLAWFUL SEXTJAL CONDUCT WITH

MINOR

2507.04 UNLAWYUL STXUAT CONDUCT WITIHL

MINOR

ADDITIONAL COUNTS..,

JOURNAL ENTRY

TIHE DEFENDANT HAS BEEN CONVICTED OF OR HAS PLEAD GUNILTY TO COMMITTING TO THE FOLLOWING
SEXUALLY ORIENTED OFFENSE (S) AS DEFINED BY R C. 2950,01, SPECIFICALLY, UNLAWFUL SEXUAL CONDUCT |
WITH MINOR- I3,

PURSUANT TO R.C. CHAPTER 2950, THIS COURT FINDS THAT THE DEFENDANT, SHALL BE CLASSIFIED AND/OR
ADJUDICATED A5 FOQLLOWS:

ADJUDICATION AND CLASSIFICATION OF SEXUALLY ORIENTED OFFENSES

PURSUANT TO PRIOR NOTICE TO THE PARTIES, THIS CAUSE CAME BEFORE THE COURT TO DETERMINE
WHETHER THE DEFENDANT, WHO HAS BEEN CONVICTED OF, OR PLEAD GUILTY TO A SEXUALLY ORIENTED
OFFENSE THAT 1§ NOT A REGISTRATION EXEMPT OFFENEE, 1S A SEXUAL PREDATOR. THE DEFENDANT WAS

PREBENT WITH COUNSEL OR WAS INFORMED OF THE RIGHT TO HAVE COUNSEL PRESENT. THE PARTIES WERE
AFFORDED THE OFPORTUNITY TQ TESTIFY, PRESENT EVIDENCE, CALL AND FXAMINE WITNESSES, AND CALL
AND EXAMINE EXPERT WITNESSES.

THE COURT HAS CONSIDERED ALL BEVIDENCE AND ARGUMENTS PRESENTED BY THE PARTIES, AND ALL OTHER
RELEVANT FACTORS, INCLUDING BUT NOT LIMITED TO THE FACTORS LISTED IN R, C. 2950.09(H).

UPON CONSIDERATION OF THE FOREGOING, THIS COURT FINDS THAT THE DEFENDANT:

IS NOT LIKELY TO ENGAGH N ONE OR MORE SEXUALLY ORIENTED OFFENSES IN THE FUTURE. 1T IS HEREBY
ORDERED AND ADJUDGED THAT THE DEFENDANT IS NOT A SEXUAL PREDATOR FOR THE FOLLOWING REASONS:
NOREASDN GIVEN,

THIS DETERMINATION IS A FINAL APPEALABLE ORDER.
THE COURT FURTHER FINDS THE DEFENDANT 15 NOT A HABTTUAL SEXUAL OFFENDER.
THIS COURT CERTIFIES THAT THE DEFENDANT WAS PROVIDED THE NOTICE OF REGISTRATION DUTIES OF HIS

CLASSIFICATION AS A SEXUALLY ORIENTED OFFENDER, AND THAT AN EXPLANATION OF THE REGISTRATION,
NOTIFICATION AND VERTFICATION REQUIREMENTS WAS FROVIDED TQ THE DEFENDANT,

T IS 80 ORDERED. ’ .
EXHIBIT
HB18O
05/05/2006 A
RECEIVED FOR FILING
08/09/2006 16:06:10 P —
By CTRIO ] '
GERALD E, FURRST. GLERE A=25

Pape 1 of 2
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CPMO1 05/05/2006 12:50:17

Do} it

.
Jndge Signature (5/09/2006
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05/05/2006
REGEIVED IOR FITING
nsm;mg? 'g:ém:m :
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES
AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT Vi

In all criminal prosecutions, the accused shall enjoy the right fo a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and o be
informed of the nature and cause of the accusation; fo be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.
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AMENDNMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

 Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States; or in any way .
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
-of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurted for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

, Section 5. The Congress shall have power to enforce, by appropriate legisiation,
the provisions of this article.
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#¥¥ CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH OCTOBER 13, 2008 *#**
#*% ANNOTATIONS CURRENT THROUGH JULY 1, 2008 #**
**# OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JULY 20, 2008 ***

TITLE 25. COURTS -- APPELLATE
CHAPTER 2505. PROCEDURE ON APPEAT

Go to the Ohio Code Archive Directory
ORC Ann. 2505.02 (2008)

§ 2505.02. Final order

{A) Asused in thig section:

(1) "Substantial right" means a right that the United States Constitution, the Ohio Constitution, a statute, the
common law, or a rule of procedure entitles a person to enforce or protect.

(2) "Special proceeding” means an action or proceeding that is specially created by statute and that prior to 1853
was not denoted as an action at law or a guit in equity.

(3) "Provisional remedy" means a proceeding ancillary to an action, including, but not limited to, a proceeding for
a preliminary injunction, attachment, discovery of privileged matter, suppression of evidence, a prima-facie showing
pursuant to section 2307.85 or 2307.86 of the Revised Code, a prima-facie showing pursuant to section 2307.92 of the
Revised Code, or a finding made pursuant to division (A)(3) of section 2307.93 of the Revised Code.

(B) An order is a final order that may be reviewed, affirmed, modified, or reversed, with or without retrial, when it
is one of the following: '

(1} An order that affects a substantial right in an action that in effect determines the action and prevents a judg-
ment;

(2) An order that affects a substantial right made in a special proceeding or upon a summary application in an ac-
tion after judgment;

(3) An order that vacates or sets aside a judgment or grants a new trial;

(4) An order that grants or denies a provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the provisional remedy and prevents a judgment in
the action in favor of the appealing party with respect to the provisional remedy.

(b) The appealing party would not be afforded a meaningful or effective remedy by an appeal following final
judgment as to all proceedings, issues, claims, and parties in the action.

(5) An order that determines that an action may or may not be maintained as a class action;

(6) An order determining the constitutionality of any changes to the Revised Code made by Am. Sub. S.B. 281 of
the 124th general assembly, including the amendment of sections 1751.67, 2117.06, 2305.11, 2305.15, 2305.234
[2305.23.41, 2317.02, 2317.54, 2323.56, 2711.21, 2711.22, 2711.23, 2711.24, 2743.02, 2743.43, 2919.16, 3923.63,
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3923.64, 4705.15, and 5111.018 [5111.01.8), and the enactment of sections 2305.113 {2305.11.3],2323.41, 2323.43,
and 2323.55 of the Revised Code or or any changes made by Sub. S.B. 80 of the 125th general assembly, including the
amendment of sections 2125.02, 2305.10, 2305.131 [2305.13.1], 2315.18, 2315.19, and 2315.21 of the Revised Code.

(7) An order in an appropriation proceeding that may be appealed pursuant to division (B)(3) of section 163.09 of
the Revised Code.

(C) When a court issues an order that vacates or sets aside a judgment or grants a new irial, the court, upon the re-
quest of either party, shall state in the order the grounds upon which the new trial is granted or the judgment vacated or
set aside.

(D) This section applies to and governs any action, including an appeal, that is pending in any court on July 22,
1998, and all claims filed or actions commenced on or after July 22, 1998, notwithstanding any provision of any prior
statuie or rule of law of this state.
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TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2950. SEX OFFENDER REGISTRATION AND NOTIFICATION

Go to the Ohio Code Archive Directory
ORC Ann. 2950.031 (2008)

§ 2950.031. Attorney general to determine application of new SORN Law to each offender or delinquent child; regis-
tered letfer to be sent; right to court hearing to contest application

(A) (1} At any time on or after July 1, 2007, and not Jater than December 1, 2007, the attorney general shall determine
for each offender or delinquent child who prior to December 1, 2007, has registered a residence, school, institution of
higher education, or place of employment address pursuant to section 2950.04, 2950.041 {2950.04.1], or 2950.05 of the
Revised Code the offender's or delinquent child's new classification as a tier I sex offender/child-victim offender, a tier
11 sex offender/child-victim offender, or a tier III sex offender/child-victim offender under Chapter 2950. of the Revised
Code as it will exist under the changes that will be implemented on January 1, 2008, the offender’s or delinquent child's
duties under Chapter 2050, of the Revised Code as so changed, and, regarding a delinquent child, whether the child is a
public registry-qualified juvenile offender registrant.

(2) At any time on or after July 1, 2007, and not later than December 1, 2007, the attorney general shall send to
each offender or delinquent child who prior to December 1, 2007, has registered a residence, school, institution of
higher education, or place of employment address pursuant to section 2950.04, 2950.041 [2950.04.1], or 2950.05 of the
Revised Code a registered letier that contains the information described in this division. The registered letter shall be -
sent return receipt requested to the last reported address of the person and, if the person is a delinguent child, the last
reported address of the parents of the delinquent child. The letter sent to an offender or to a delinquent child and the
delinquent child's parents pursuant to this division shall notify the offender or the delinquent child and the delinquent
child's parents of all of the following:

(2) The changes in Chapter 2950. of the Revised Code that will be implemented on January 1, 2008;

(b) Subject to division (A)(2)(c) of this section, the offender’s or delinquent child's new classification as a tier
sex offender/child-victim offender, a tier II sex offender/child-victim offender, or a tier IH sex offender/child-victim
offender under Chapter 2950. of the Revised Code as it will exist under the changes that will be implemented on Janu-
ary 1, 2008, the offender's or delinquent child's duties under Chapter 2950. of the Revised Code as so changed and the
duration of those duties, whether the delinquent child is classified a public registry-qualified juvenile offender regis-
trant, and the information specified in division (B) of section 2950.03 of the Revised Code 1o the extent it is relevant to
the offender or delinquent child;

(c) The fact that the offender or delinquent child has a right to a hearing as described in division (E) of this sec-
tion, the procedures for requesting the hearing, and the period of time within which the request for the hearing must be
made.
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(d) If the offender's or delinquent child's duty to comply with sections 2850.04, 2950.041 {2950.04.1], 2950.05,
and 2950.06 of the Revised Code is scheduled o terminate on or after July 1, 2007, and prior to January 1, 2008, under
the version of section 2950.07 of the Revised Code that is in effect prior to January 1, 2008, a summary of the provistons
of section 2950.033 {2950.03.3] of the Revised Code and the application of those provisions to the offender or delin-
quent child, provided that this division applies to a delinquent child only if the child is in a category specified in divi-
sion (C) of section 2950.033 [2950.03.3] of the Revised Code.

(3) The attorney general shall make the determinations described in division (A)(1) of this section for each of-
fender or delinquent child who has registered an address as described in that division, even if the offender's duty to
comply with sections 2950.04, 2950.041 [2950.04.1], 2950.05, and 295{.06 of the Revised Code is scheduled to termi-
nate prior to Fanuary 1, 2008, under the version of section 2950.07 of the Revised Code that is in effect prior to that date
or the delinquent child is in a category specified in division (C) of section 2950.033 [2950.03.3] of the Revised Code
and the child's duty to comply with those sections is scheduled to terminate prior to January 1, 2008, under the version
of section 2950,07 of the Revised Code that is in effect prior to that date. The attorney general shall send the registered
letter described in division (A)(2) of this section to each offender or delinquent child who has registered an address as
described in that division even if the offender's duty to comply with sections 2950.04, 2950.041 [2950.04.1], 2950.05,
and 2950.06 of the Revised Code is scheduled to terminate prior to January 1, 2008, under the version of section
2950.07 of the Revised Code that is in effect prior to that date, or the delinquent child is in a category specified in divi-
sion (C) of section 2950.033 [2950.03.3] of the Revised Code, and the child's duty to comply with those sections is
scheduled fo terminate prior to January 1, 2008, under the version of section 2950.07 of the Revised Code that ig in ef-
fect prior to that date. Seciion 2950.033 [2950.03.3] of the Revised Code applies to any offender who has registered an
address as described in division (A)(1) or (2) of this section and whose duty to comply with sections 2950.04, 2950.041
[2950.04.1], 2950.05, and 2250.06 of the Revised Code is scheduled to terminate prior to January 1, 2008, under the
version of section 2950.07 of the Revised Code that is in effect prior to that date, or the delinquent child is in a category
specified in division (C) of section 2950.033 [2950.03.3] of the Revised Code, and the child's duty to comply with those
sections is scheduled to terminate prior to January 1, 2008, under the version of section 2950.07 of the Revised Code
that is in effect prior to that date.

(B) If a sheriff informs the attorney general pursuant to section 2950.043 [2050.04.3] of the Revised Code that an
offender or delinquent child registered with the sheriff pursuant to section 2950.04 or 2950.041 {2950.04.1] of the Re-
vised Code on or after December 1, 2007, that the offender or delinguent child previously had not registered under ei-
ther section with that sheriff or any other sheriff, and that the offender or delinquent child was convicted of, pleaded
guilty to, or was classified a juvenile offender registrant relative to the sexually oriented offense or child-victim oriented
offense upon which the registration was based prior to December 1, 2007, within fourtzen days after being so informed
of the registration and receiving the information and material specified in division (D) of that section, the attorney gen-
eral shall determine for the offender or delinguent child all of the matters specified in division (A)(1) of this section,
Upon making the determinations, the attomey general immediately shall send to the offender or to the delinquent child
and the delinquent child's parents a registered letter pursuant to division (A)(2) of this section that contains the informia-
tion specified in that division.

(C) The attorney general shall maintain the return receipts for all offenders, delinquent children, and parents of de-
linquent children who are sent a registered letter under division (A) or (B) of this section. For each offender, delinquent
child, and parents of a delinquent child, the attorney general shall send a copy of the return receipt for the offender, de-
linquent child, or parents to the sheriff with whom the offender or delinquent child most recently registered a residence
address and, if applicable, a school, institution of higher education, or place of employment address and to the prosecu-
tor who handled the case in which the offender or delinquent child was convicted of, pleaded guilty to, or was adjudi-
cated a delinquent child for committing the sexually oriented offense or child-victim oriented offense that resulted in the
offender’s or child's registration duty under section 2950.04 or 2950.041 {2950.04.1] of the Revised Code. If a retum
receipt indicates that the offender, delinquent child, or parents of a delinquent child to whom the registered letier was
sent does not reside or have temporary domicile at the listed address, the attorney general immediately shall provide
notice of that fact to the sheriff with whom the offender or delinquent child registered that residence address.

(D) The attorney general shall mail to each sheriff a list of all offenders and delinquent children who have regis-
tered a residence address or a school, institution of higher education, or place of employment address with that sheriff
and to whom a registered letter is sent under division (A) or (B) of this section, The list shall specify the offender’s or
delinquent child's new classification as a tier I sex offender/child-victim offender, a tier II sex offender/child-victim
offender, or a tier O sex offender/child-victim offender under Chapter 2950. of the Revised Code ag it will exist under
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the changes that will be implemented on January 1, 2008, the offender's or delinquent child's duties under Chapter 2950.
of the Revised Code as so changed, and, regarding a delinquent child, whether the child is a public registry-qualified
Jjuvenile offender registrant.

(E) An offender or delinquent child who is in a category described in division (A)(2) or {B) of this section may re-
quest as a matter of right a court hearing to contest the application to the offender or delinquent child of the new regis-
tration requirements under Chapter 2950. of the Revised Code as it will exist under the changes that will be imple-
mented on January 1, 2008, The offender or delinquent child may contest the manner in which the letter sent to the of-
fender or delinquent child pursuant to division (A) or (B) of this section specifies that the new registration requirements
apply to the offender or delinquent child or may contest whether those new registration requirements apply at all to the
offender or delinquent child. To request the hearing, the offender or delinquent child not later than the date that is sixty
days after the offender or delinguent child received the registered letter sent by the attorney general pursuant to division
(A)(2) of this section shall file a petition with the court specified in this division. If the offender or delinquent child re-
~ sides in or is temporarily domiciled in this state and requests a hearing, the offender or delinquent child shall file the
petition with, and the hearing shall be held in, the court of common pleas or, for a delinguent child, the juvenile court of
the county in which the offender or delinquent child resides or temporarily is domiciled. If the offender does not reside
in and is not temporarily domiciled in this state, the offender or delinquent child shall file the petition with, and the
hearing shall be held in, the court of common pleas of the county in which the offender registered a school, institution of
higher education, or place of employment address, but if the offender has registered addresses 6f that nature in more
than one county, the offender may file such a petition in the court of only one of those counties.

If the offender or delinquent child requests a hearing by timely filing a petition with the appropriate court, the of-
fender or delinquent child shall serve a copy of the petition on the prosecutor of the county in which the petition is filed.
The prosecutor shall represent the interests of the state in the hearing. In any hearing under this division, the Rules of
Civil Procedure or, if the hearing is in a juvenile court, the Rules of Juvenile Procedure apply, except to the extent that
those Rules would by their nature be clearly inapplicable. The court shall schedule a hearing, and shall provide notice to
the offender or delinquent child and prosecutor of the date, titne, and place of the hearing,

If an offender or delinquent child requests a hearing in accordance with this division, until the court issues its deci-
sion at or subsequent to the hearing, the offender or delinguent child shall comply prior to January 1, 2008, with Chapter
2950. of the Revised Code as it exists prior to that date and shalt comply on and after January 1, 2008, with Chapter
2950, of the Revised Code as it will exist under the changes that will be implemented on that date. If an offender or de-
linquent child requests a hearing in accordance with this division, at the hearing, all parties are entitled to be heard, and
the court shall consider all relevant information and testimony presented relative to the application to the offender or
delinquent child of the new registration requirements under Chapter 2950. of the Revised Code as it will exist under the
changes that will be implemented on January 1, 2008. If, at the conclusion of the hearing, the court finds that the of-
fender or delinquent child has proven by clear and convincing evidence that the new registration requirements do not
apply to the offender or delinquent child in the manner specified in the letter sent to the offender or delinquent child
pursuant to division (A) or (B) of this section, the court shall issue.an order that specifies the manner in which the court
has determined that the new registration requirements do apply to the offender or delinquent child. If at the conclusion
of the hearing the court finds that the offender or delinquent child has proven by clear and convincing evidence that the
new registration requirements do not apply to the offender or delinquent child, the court shall issue an order that speci-
fies that the new registration requirements do not apply to the offender or delinquent child. The court promptly shalt
serve a copy of an order issued under this division upon the sheniff with whom the offender or delinquent child most
recently registered under secfion 2950.04, 2950.041 [2950.04.1], or 2950.05 of the Revised Cede and upon the bureau
of criminal identification and investigation. The offender or delinquent child and the prosecutor have the right to appeal
the decision of the court issued under this division.

If an offender or delinquent child fails to request a hearing in accordance with this division within the applicable
sixty-day period specified in this division, the failure constitutes a waiver by the offender or delinguent child of the of-
fender's or delinquent child's right to a hearing under this division, and the offender or delinquent child is bound by the
determinations of the attorney general contained in the registered letter sent to the offender or child.

If a juvenile court issues an order under division (A)(2) or (3) of section 2152.86 of the Revised Code that classifies
a delinguent child a public-registry qualified juvenile offender registrant and if the child's delinquent act was committed
prior to January 1, 2008, a challenge to the classification contained in the order shall be made pursuant to division (D)
of section 2152.86 of the Revised Code,
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§ 2950.032, Attorney general to determine tier classification for each offender or delinquent child; notice of provisions
implemented on January 1, 2008

(A) (1) At any time on or after July 1, 2007, and not later than December 1, 2007, the attorney general shall do all of
the following:

(a) For each offender who on December 1, 2007, will be serving a prison term in a state correctional institution
for a sexually oriented offense or child-victim oriented offense, determine the offender's classification relative to that
offense as a tier I sex offender/child-victim offender, a tier Il sex offender/child-victim offender, or a tier IIT sex of-
fender/child-victim offender under Chapter 2950. of the Revised Code as it will exist under the changes in that chapter
that will be implemented on January 1, 2008, and the offender's duties vnder Chapter 2950. of the Revised Code as so
changed and provide 1o the department of rehabilitation and correction a document that describes that classification and
those duties; s :

{(b) For each delinquent child who has been classified a juvenile offender registrant relative to a sexually ori-
ented offense or child-victim oriented offense and who on December 1, 2007, will be confined in an institution of the
department of youth services for the sexually oriented offense or child-victim oriented offense, determine the delinquent
child's classification relative to that offense as a tier I sex offender/child-victim offender, a tier II sex offender/child-
victim offender, or a tier Il sex offender/child-victim offender under Chapter 2950. of the Revised Code as it will exist
under the changes in that chapter that will be implemented on January 1, 2008, the delinquent child's duties under Chap-
ter 2950. of the Revised Code as so changed, and whether the delinquent child is a public registry-qualified juvenile
offender registrant and provide to the department a document that describes that classification, those duties, and whether
the delinguent child is a public registry-qualified juvenile offender registrant,

(c) For each offender and delinquent child described in division (A){1¥a) or (b) of this section, determine
whether the attorney general is required to send a registered letter to that offender or that delinguent child and delin-
quent child's parents pursuant to section 2950.031 [2950.03.1] of the Revised Code relative to the sexually oriented of-
fense or child-victim oriented offense for which the offender or delinguent child is serving the prison term or is confined
and, if the attorney general is required to send such a letter to that offender or that delinquent child and delinguent
child's parents relative to that offense, include in the document provided to the department of rehabilitation and correc-
tion or the department of youth services under division (A)(1)(a) or (b) of this section a conspicuous notice that the at-
tomey general will be sending the offender or delinquent child and delinquent child's parent the registered letter and that
the department is not required to provide to the offender or delinquent child the written notice described in division
(A)2) of this section.
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(2) At any time on or after July 1, 2007, and not later than December 1, 2007, except as otherwise described in
this division, the department of rehabilitation and correction shall provide to each offender described in division
(A)(1){a) of this section and the department of youth services shall provide to each delinquent child described in divi-
sion (A)(1)(b) of this section and to the delinquent child's parents a written notice that contains the information de-
scribed in this division. The department of rehabilitation and correction and the department of youth services are not
tequired to provide the written notice to an offender or a delinquent child and the delinquent child's parents if the attor-
ney general included in the document provided to the particular department under division (A)(1)(a) or (b) of this sec-
tion notice that the attorney general will be sending that offender or that delinquent child and the delinquent child's par-
ents a registered letter and that the department is not required to provide to that offender or that delinquent child and
parenis the written notice. The written notice provided to an offender or a delinquent child and the delinquent child's
parents pursuant to this division shall notify the offender or delinquent child ofall of the following:

(a) The changes in Chapter 2950. of the Revised Code that will be implemented on January 1, 2008;

{b) Subject to division (A)(2)(c) of this section, the offender's or delinguent child's classification as a tier I sex
offender/child-victim offender, a tier Il sex offender/child-victim offender, or a tier III sex offender/child-viciim of-
fender under Chapter 2950. of the Revised Code as it will exist under the changes that will be implemented on January
1, 2008, the offender's or delinquent child's duties under Chapter 2950. of the Revised Code as so changed and the dura-
tion of those duties, whether the delinquent child is classified a public registry-qualified juvenile offender registrant, and
the information specified in division (B) of section 2950.03 of the Revised Code to the extent it is relevant to the of-
fender or delinguent child;

(c) The fact that the offender or delinquent child has a right to a hearing as described in division (E) of this sec-
tion, the procedures for requesting the hearing, and the period of time within which the request for the hearing must be
made;

(d) If the offender's or delinquent child's duty to comply with sections 2250.04, 2850.041 {2850.04.1], 2950.05,
and 2950.06 of the Revised Code is scheduled to terminate on or after July 1, 2007, and prior to Jannary 1, 2008, under
the version of section 2950.07 of the Revised Code that is in effect prior to January 1, 2008, a summary of the provisions
of section 2950.033 [2950.03.3] of the Revised Code and the application of those provisions to the offender or delin-
quent child, provided that this division applies regarding a delinquent child only if the child is in a category specified in
division (A) of section 2950.033 [2950.03.3] of the Revised Code.

(3) The attormey general shall make the determinations deseribed in divisions (A)(1)(a) and (b) of this section for
each offender or delinquent child who is degcribed in either of those divisions even if the offender's duty to comply with
sections 2950.04, 2950.041 [2250.04.1], 2950.05, and 2850.06 of the Revised Code is scheduled to terminate prior to
January 1, 2008, under the version of section 2250.07 of the Revised Code that is in effect prior to that date, or the de-
linquent child is in a category specified in division (C) of section 2950.033 [295(.03.3] of the Revised Code, and the
child's duty to comply with these sections is scheduled to terminate prior to January 1, 2008, under the version of sec-
tion 2950.07 of the Revised Code that is in effect prior. to that date. The departiment of rehabilitation and correction shall
provide to each offender described in division (A)(1)}(a) of this section and the department of youth services shall pro-
vide to each delinquent child described in division (A){1)(b) of this section the notice described in division (A)(2) of
this section, even if the offender's duty to comply with sections 2950.04, 2950.041 [2950.04.1], 2950.05, and 2950.06
of the Revised Code is scheduled to terminate prior to January 1, 2008, under the version of section 2950.07 of the Re-
vised Code that is in effect prior to that date, or the delinquent child is in a category specified in division (C) of section
2950.033 [2950.03.3] of the Revised Code, and the child's duty to comply with those sections is scheduled to terminate
ptior to Jannary 1, 2008, under the version of section 2950.07 of the Revised Code that is in effect prior to that date.
Section 2950.033 [2950.03.3] of the Revised Code applies regarding any offender described in division {A)(1)(z) or (b)
of this section whose duty to comply with sections 2950.04, 2950.041 [2950.04.1], 2950.05, and 295006 of the Revised
Code is scheduled to terminate prior to January 1, 2008, under the version of section 2950.07 of the Revised Code that is
in effect prior to that date and any delinquent child who is in a category specified in division (A) of section 2950.033
[2950.03.3] of the Revised Code and whose duty to comply with those sections is scheduled to terminate prior to Janu-
ary 1, 2008, umder the version of section 2950.07 of the Revised Code that is in effect prior to that date.

(B) If on or after December 2, 2007, an offender commences a prison term in a state correctional institution or a de-
linquent child commences confinement in an institution of the department of youth services for a sexually oriented of-
fense or a child-victim orlented offense and if the offender or delinquent child was convicted of, pleaded guilty fo, or
was classified a juvenile offender registrant relative to the sexually oriented offense or child-victim oriented offense on
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or before that date, as soon as practicable, the department of rehabilitation and correction or the department of youth
services, as applicable, shall contact the attorney general, inform the attorey general of the commencement of the
prison term or institutionalization, and forward to the attorney general information and material that identifies the of-
fender or delinquent child and that describes the sexually oriented offense resulting in the prison term or institutionaliza-
 tion, the facts and circumstances of it, and the offender's or delinquent child's criminal or delinquency history. Within
fourteen days after being so informed of the commencement of the prison term or institutionalization and receiving the
information and material specified in this division, the attorney general shall determine for the offender or delinquent
child all of the matiers specified in division (A)(1)(a), (b), or (¢} of this section and immediately provide to the appro-
priate department a document that describes the offender's or delinquent child's classification and duties as so deter-
mined.

Upon receipt from the aftorney general of a document described in this division that pertains to an offender or de-
linquent child, the department of rehabilitation and correction shall provide to the offender or the department of youth
gervices shall provide to the delinquent child, as applicable, a written notice that contains the information specified in
division (A)(2) of this section.

(C) If, on or after July 1, 2007, and prior fo January 1, 2008, an offender is convicted of or pleads guilty to a sexu-
ally oriented offense or a child-victim oriented offense and the court does not sentence the offender to a prison term for
that offense or if, on or after July 1, 2007, and prior to January 1, 2008, a delinquent child is classified a juvenile of-
fender registrant relative to a sexually oriented offense or a child-victim oriented offense and the juvenile court does not
commit the child to the custody of the department of youth services for that offense, the court at the time of senfencing
or the juvenile court at the time specified in division (B) of section 2152.82, division (C) of section 2152.83, division
{C) of section 2152.84, division (E) of section 2152.85, or division (A) of section 2152.86 of the Revised Code, which-
ever is applicable, shall do all of the following:

(1) Provide the offender or the delinquent child and the delingquent child's parents with the notices required under
section 2950.03 of the Revised Code, as it exists prior to January 1, 2008, regarding the offender's or delinquent child's
duties under this chapter as it exists prior to that date,

(2) Provide the offender or the delinquent child and the delinquent child's parents with a written notice that con-
tains the nformation specified in divisions (A)(2)(a) and (b) of this section;

{3) Provide the offender or the delinguent child and the delinquent child's parents a written notice that clearly in-
dicates that the offender or delinquent child is required to comply with the duties described in the notice provided under
division (C)(1) of this section until Yanuary 1, 2008, and will be required to comply with the duties described in the no-
tice provided under division (C)(2) of this section on and after that date.

(D) (1) Except as otherwise provided in this division, the officer or employee of the department of rehabilitation
and correction or the department of youth services who provides an offender or a delinquent child and the delinquent
child's parents with the notices described in division (A)2) or (B) of this section shall require the offender or delinquent
child to read and sign a form stating that the changes in Chapter 2950. of the Revised Code that will be implemented on
January 1, 2008, the offender's or delinquent child's classification as a tier I sex offender, a tier II sex offender, or a tier
111 sex offender, the offender's or delinquent child's duties under Chapter 2950, of the Revised Code as so changed and
the duration of those duties, the delinquent child's classification as a public registry-qualified juvenile offender regis-
trant if applicable, the information specified in division (B) of section 2950.03 of the Revised Code to the extent it is
relevant to the offender or delinquent child, and the right to a hearing, procedures for requesting the hearing, and period
of time within which the request for the hearing must be made have been explained to the offender or delinquent child.

Except as otherwise provided in this division, the judge who provides an offender or delinquent child with the no-
tices described in division (C) of this section shall require the offender or delinquent child to read and sign a form stat-
ing that all of the information described in divisions (C)(1} to (3) of this section has been explained to the offender or
delinquent child.

If the offender or delinquent child is unable to read, the official, enployee, or judge shall certify on the form that
the official, employee, or judge specifically informed the offender or delinquent child of all of that information and that
the offender or delinquent child indicated an understanding of it.

(2) After an offender or delinquent child has signed the form described in division (D)(1) of this section or the of-
ficial, employee, or judge has certified on the form that the form has been explained to the offender or delinquent child
and that the offender or delinquent child indicated an understanding of the specified information, the official, employee,
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or judge shall give one copy of the form to the offender or delinquent child, within three days shall send one copy of the
form to the bureau of criminal identification and investigation in accordance with the procedures adopted pursuant to
section 2950.13 of the Revised Code, and shall send one copy of the form to the sheriff of the county in which the of-
fender or delinquent child expects to reside and one copy to the prosecutor who handled the case in which the offender
or delinquent child was convicted of, pleaded guilty to, or was adjudicated a delinquent child for committing the sexn-
ally oriented offense or child-victim oriented offense that resulted in the offender’s or child's registration duty under
section 2950.04 or 2950.041 [2950.04.1] of the Revised Code.

(E) An offender or delinquent child who is provided a notice under division {A)2) or (B) of this section may re-
quest as a matter of right a court hearing to contest the application to the offender or delinquent child of the new regis-
tration requirements under Chapter 2950. of the Revised Code as it will exist under the changes that will be imple-
mented on January 1, 2008. The offender or delinquent child may contest the matters that are identified in division (E)
of section 2950.031 {2950.03.1] of the Revised Code. To request the hearing, an offender or delinquent child who is
provided a notice under division (A)(2) of this section shall file a petition with the appropriate court not later than the
date that is sixty days after the offender or delinquent child is provided the notice under that division, and an offender or
delinquent child who is provided a notice under division (B) of this section shall file a petition with the appropriate
court not later than the date that is sixty days after the offender or delinquent child is provided the notice under that di-
vision. The request for the hearing shall be made in the manner and with the court specified in division (E) of section
2950.031 [2950.03.1] of the Revised Code, and, except as otherwise provided in this division, the provisions of that
division regarding the service of process and notice regarding the hearing, the conduct of the hearing, the determinations
to be made at the hearing, and appeals of those determinations also apply to a hearing requested under this division. Ifa
hearing is requested as described in this division, the offender or delinquent child shall appear at the hearing by video
conferencing equipment if available and compatible, except that, upon the court's own motion or the motion of the of-
fender or delinquent child or the prosecutor representing the interests of the state and a determination by the court that
the interests of justice require that the offender or delinquent child be present, the court may permit the offender or de-
linquent child to be physically present at the hearing. An appearance by video conferencing equipment pursuant to this
division has the same force and effect as if the offender or delinquent child were physically present at the hearing. The
provisions of division (E) of section 2950.031 [2950.03.1] of the Revised Code regarding the effect of a failure to timely
request a hearing also apply to a failure to timely request a hearing under this division.

If a juvenile court issues an order under division (A)(2) or (3) of section 2152.86 of the Revised Code that classifies
a delinquent child a public-registry qualified juvenile offender registrant and if the child's delinquent act was committed
prior to January 1, 2008, a challenge to the classification contained in the order shall be made pursuant to division (D}
of section 2152.86 of the Revised Code.
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§ 2950.034. Residing within 1,000 feet of school, preschool, or child day-care center premises prohibited

(A) No person who has been convicted of, is convicted of, has pleaded guilty to, or pleads guilty to a sexually oriented
offense or a child-victim oriented offense shall establish a residence or occupy residential premises within one thousand
feet of any school premises or preschool or child day-care center premises.

(B) If a person to whom division (A) of this section applies violates division (A) of this section by establishing a
residence or occupying residential premises within one thousand feet of any school premises or preschool or child day-
care center premises, an owner or lessee of real property that is located within one thousand feet of those school prem-
ises or preschool or child day-care center premises, or the prosecuting attomey, village solicitor, city or township direc- '
tor of law, similar chief legal officer of a municipal corporation or township, or official designated as a prosecutor ina
municipal corporation that has jurisdiction over the place at which the person establishes the residence or occupies the
residential premises in question, has a cause of action for injunctive relief against the person. The plaintiff shall not be
required to prove irreparable harm in order to obtain the relief.

(C) As used in this section:
(1) "Child day-care center” has the same meaning as in section 5104.01 of the Revised Code.

(2) "Preschool” means any public or private institution or center that provides early childhood instructional or
educational services to children who are at least three years of age but less than six years of age and who are not en-
rolled in or are not eligible to be enrolled in kindergarten, whether or not those services are provided in a child day-care
setting. "Preschool” does not include any place that is the permanent residence of the person who is providing the early
childhood instructional or educational services to the children described in this division.

(3) "Preschool or child day-care center premises” means all of the following:

(2) Any building in which any preschool or child day-care center activities are conducted if the building has
signage that indicates that the building houses a preschool or child day-care center, is clearly visible and discernable
without obstruction, and meets any local zoning ordinances which may apply;

(b) The parcel of real property on which a preschool or child day-care center is situated if the parcel of real
property has signage that indicates that a preschool or child day-care center is situated on the pareel, is cleatly visible
and discernable without obstruction, and meets any local zoning ordinances which may apply;

(c) Any grounds, play areas, and other facilities of a preschool or child day-care center that are regulazly used
by the children served by the preschool or child day-care center if the grounds, play areas, or other facilities have sign-
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age that indicates that they are regularly used by children served by the preschool or child day-care center, is clearly
visible and discernable without obstruction, and meets any local zoning ordinances which may apply.
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