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STATEMENT OF FACTS

A. Procedural Background

This Brief is submitted under somewhat unique circumstances. Appellant Eurand,
Inc. (formerly Eurand America, Inc.) (referred to in the Brief as “Eurand”) originally
submitted to the Court three Propositions of Law for its consideration. By entry dated
June 20, 2007 the Court agreed to hear Propositions of Law Nos. II and III, but declined
to hear Proposition of Law No. I. Propositions of Law Nos. II and 111 were briefed and
oral argument was held in February, 2008. On October 1, 2008, the Court filed an Entry,
sua sponte, directing the parties to submit merit briefs on Proposition of Law No. L.
Eurand submits this Merit Brief in compliance with the Court’s October 1, 2008 Entry.

Appellee Randall Dohme (“Dohme”) was terminated from his employment with
Eurand following his admitted disregard of 2 management directive that the employees at
Eurand’s facility direct contact with an insurance company employee, who was on site
for a two-day review of the premises for the submission of an insurance policy proposal,
through specifically-identified individuals. (Supp. at 70-73, 87; Dohme Depo. at 248—
251, Exhibit DD) Dohme alleged that his termination constituted a wrongful discharge in
violation of public policy because, citing Pytlinski v. Brocar Products, Inc. (2002), 94
Ohio St. 3d 77, general workplace safety was implicated. As Dohme reasoned, “[ujnder
the law crafted by Pytlinski, nothing more specific is required,” (Dohme Memorandum
in Opposition to Summary Judgment at 20-21, italic in original) The Montgomery
County Court of Common Pleas granted summary judgment in Eurand’s favor on the
wrongful discharge claim reasoning that a policy favoring workplace safety was not

implicated in Dohme’s termination because “Plaintiff’s statements did not indicate a



concern for work place safety. The plain language of his comments only indicates his
own suspicion that the missing report is an attempt by Defendant to set him up for a

deficient job performance. The only relevance safety has in the instant case is that the
missing report contained the results of a fire alarm system inspection.” (Appx. at 29)

Dohme appealed the adverse judgment on his claim to the Montgomery County
Court of Appeals. The Moentgomery County Court of Appeals reversed the ruling of the
trial court and expanded the wrongful discharge tort beyond its previously-existing
bounds, in part through an expanded reading of Pytlinski and Kulch v. Structural Fibers,
Inc. (1997), 78 Ohio St. 3d 134,

Specifically, the Second District ignored the fact that Dohme did not even suggest
in his conversation that an unsafe work environment existed, ignored that Dohme did not
raise actual safety concerns with the government or Eurand, and nevertheless found that
the potential choice between higher insurance premiums and remedying an unarticulated,
unknown workplace safety issue might indirectly advance the public’s interest in
workplace safety. : (Appx. at 13-14) In other words, the Second District concluded that
even though Dohme never actually mentioned safety and admittedly did not report a
concern to either Eurand or a governmental body, a termination under these
circumstances nevertheless jeopardized the general public policy of Ohio favoring

workplace safety. (Appx. at 16-17)

! When explaining the basis for its conclusion, the Second District stated, “[w]hen an
employer directs employees to not speak to an insurance representative inspecting a
premises, an implication arises that the employer wishes to cover up defects, including
those that create a danger to employees.” However, this “implication” is wholly
unsupported by the record. Even Dohme characterized the process of having limited
points of contact whenever third parties entered the facility as routine at Eurand. (Supp.
at 71-72; Dohme Depo. at 249-250)




It is this erroneous ruling that Eurand seeks to have reversed in this appeal.
B. Factual Background

Eurand is engaged in the manufacture and sale of drug delivery systems used in
the pharmaceuticals induétry. (Supp. 88; Cruz Aff. §2) Dohme is an electrician by trade
who began work with Eurand on January 12, 2001 to supervise its maintenance staff.
(Supp. 3; Dohme Depo. at 20)

During his brief employment with Eurand, Dohme had conflicts with his co-
workers and direct reports, failed to perform his duties to management’s expectations,
was the subject of various employee complaints to management and human resources,
and was the subject of a complaint from an independent contractor who was working at
the facility who relayed that Dohme had engaged in offensive behavior. (Supp. 4-33, 38-
52, 80; Dohme Depo. at 43.—66, 69, 73-77, 90, 143-151, 153-157, Exhibit A) This
conduct resulted in a dysfunctional workplace, shifted reporting relationships, and
discipline for Dohme. (Supp. 34-37, 80, 83; Dohme Depo. at 78-81, Exhibits A, Y) As
a further result, Dohme’s relationship with his supervisors became adversarial and on
July 9, 2002, Dohme was relieved of his supervisory responsibilities. (Supp. 53-66, 68,
82; Dohme Depo. at 158-171, 204, Exhibit W)

Dohme’s conduct did not improve following his demotion and a final act of
insubordination resulted in Dohme’s termination. Specifically, on March 21, 2003,
Furand sent an e-mail to all of its Vandalia employees explaining that on March 24 and
25 an employee of an insurance company would be visiting the premises, and Eurand
instructed employees to direct contact with him through certain identified employees.

(Supp. at 70, 87; Dohme Depo. at 248, Exhibit DD) Dohme understood that the



individual was an employee of a private insurance company who was coming to review
the building in connection with submitting a bid for providing insurance coverage. (Supp.
at 70-72; Dohme Depo. at 248-250)

Facility inspections are routine at Eurand. A facility review by an insurer
occurred only months before the one at issue in the case. (Dohme Depo. at Ex. Q)
Eurand also has routine inspections by local fire officials to insure its plant’s safety.
(Dohme Depo. at 137-138) The facility is also reviewed by the Food and Drug
Administration. (Dohme Depo. at 249-250) Because of the frequency of review and the
need for those involved to have complete and accurate information, Eurand formalized its
information delivery process. As Dohme himself explained, the process of having points
of contact in such reviews is something “that would normally come out whenever FDA
was there or anything like that™ and acknowledged that it was a “standard” practice. |
(Dohme Depo. at 249-250). In short, when Eurand sent an e-mail to all of its Vandalia
employees explaining that on March 24 and 25 an employee of an insurance company
would be visiting the premises and instructing employees to direct contact with him
through certain identified employees, Dohme understood what was expected of him,
understood why it occurred, and knew that nothing inappropriate was involved. (Supp. at
70-72, 87; Dohme Depo. at 248-250, Exhibit DD)

On the second day of the insurance agent’s visit, Dohme was called by Eurand’s
receptionist who was looking for another individual, who was identified as a contact
point for the agent, to come meet the insurance agent. Dohme testified, “I said I will try
to find him but ['ll come down and greet him.” (Supp. 73-74; Dohme Depo. at 251-252)

When Dohme sought out the insurance company employee he did not merely “greet” the



individual. Instead he immediately took out papers and, as Dohme describes it, “I just
said you might want to find out what happened with that inspection, and that was the end
of the conversation.” (Supp. 73; Dohme Depo. at 251) Contrary to the inference
suggested by the Second District, Dohme did not contend to the agent that the inspection
was not completed or that the facility was somehow unsafe. Rather, Dohme stated that
he believed that the record of the inspection was removed to make it look as if he did not
perform it. (Supp. at 75-76; Dohme Depo. at 253-254) In short, Dohme feared only that
he was being “set up” for a performance deficiency and told the insurance employee only
that — “I told Mr. Lynch, somebody mé,de this disappear and I'm afraid they’re trying to
make it look like T wasn’t doing my job.” (Supp. 77; Dohme Depo. at 255)

Eurand terminated Dohme’s employment for his confrontation of the insurance
agent in contradiction of its directive. (Supp. 69, 78, 79; Dohme Depo. at 247, 256, 259)
As found by the trial court and acknowledged by the Second District, the record in this
case is clear, “Plaintiff’s statements did not indicate a concern for work place safety. The
plain language of his comments only indicates his own suspicion that the missing report

is an attempt by Defendant to set him up for a deficient job performance.” (Appx. at 29)



ARGUMENT

Proposition of Law No. I:

To satisfy the clarity element of a wrongful discharge claim an employee
must articulate a policy based in existing Ohio law that addresses the specific
facts of the incident rather than merely making a generic reference to
workplace safety.

Proposition of Law No. I presents the Court with an opportunity to clarify an
issue first raised in, but not resolved by, the syllabus of Pytlinski v. Brocar Products, Inc.
(2002), 94 Ohio St. 3d 77, regarding the role of the “workplace safety” public policy in
the context of the wrongful discharge tort. More specifically, the Court should use this
case to clarify that while the general proposition of promoting workplace safety is
without question one that is embraced by Ohio, to satisfy the clarity element of the
wrongful discharge claim, the employee must identify a specific safety policy implicated
by his termination rather than merely making a passing reference to general workplace

safety. Without this clarification, the appellate courts of Ohio will continue to misread

Pytlinski and expand the circumstances to which the limited exception applies.

A. Wrongful Discharge is a Limited Exception to the At-Will Doctrine.

This Court has long recognized that “[t]he traditional rule in Ohio and elsewhere
is that a general or indefinite hiring is terminable at the will of either party, for any cause,
no cause or even in gross or reckless disregard of any employee’s rights, and a discharge
without cause does not give rise to an action for damages.” See Collins v. Rizkana

(1995), 73 Ohio St. 3d 65, 67 (citations omitted). To date, Ohio has recognized only



limited exceptions to the at-will doctrine. However, the decision of the Second District in
this case is a large stride toward the exception subsuming the rule.

The only exception to the at-will doctrine that is at issue in this case involves the
tort of wrongful discharge in violation of a public policy, which was adopted in Greeley
v. Miami Valley Maintenance Contrs., Inc. (1990), 49 Ohio St. 3d 228. To establish a
claim for wrongful discharge in violation of public policy, a plaintiff must establish the
following elements: (1) that a clear public policy existed and was manifested in a state or
federal constitution, statute or administrative regulation, or in the common law (the
clarity element); (2) that dismissing employees under circumstances like those involved
in the plaintiff’s dismissal would jeopardize the public policy (the jeopardy element); (3)
that plaintiff’s dismissal was motivated by conduct related to the public policy (the
causation element); and (4) that the employer lacked an overriding legitimate business
justification for the dismissal (the overriding justification element). Painter v. Graley
(1994), 70 Ohio St. 3d 377, 384, Collins v. Rizkana (1995), 73 Ohio St. 3d 65, 69-70
citing H. Perritt, The Future of Wrongful Dismissal Claims: Where Does Employer Self
Interest Lie? (1989), 58 U. Cin. L. Rev. 397, 398-399.

Furand has challenged Dohme’s ability to satisfy both the clarity and jeopardy
elements of his claim. Propositions of Law Nos. II and III address the jeopardy element.
These issues were briefed in Eurand’s original Merit Brief and will not be further
addressed here. Rather, this Brief will address only Proposition of Law No. I, which
solidifies the previously-recognized position that a plaintiff asserting a claim for

wrongful discharge in violation of public policy premised on workplace safety must



articulate a specific public policy concerning workplace safety that exists in the law and

is implicated by the facts in the case.

B. The Clarity Element is not Satisfied by a General Reference to Workplace Safety.

The Sixth Circuit has noted, “[t]he Ohio Supreme Court has charted a somewhat
jagged course in considering what constitutes a clear public policy for purposes of this
tort.” See Herlik v. Continental Airlines, Inc. (6™ Cir. 2005), 2005 U.S. App. LEXIS
21784 at *15. As a result of the complexity involved in tightly defining what constitutes
a clear public policy, the lower court case decisions vary widely regarding what statement
of policy satisfies the clarity element. The adoption of Proposition of Law No. I
alleviates some of the confusion that exists in the area by directing that an employee who
is asserting a wrongful discharge claim cannot merely rely on the vague notion of
“workplace safety” as the basis of the claim but must identify the specific safety policy
that is implicated by the facts of the case.

Requiring employees who are claiming the existence of a public policy to identify
the policy with specificity is not new. Courts interpreting the wrongful discharge tort
have long required the employee asserting the tort to plead and prove the existence of a
specific statement of law that reflects the public policy at issue. In Poland Township Bd.
of Trustees v. Swesey (Mahoning Cty. App. 2003), 2003-Ohio-6726, the court explained
its interpretation of the requirement as follows:

It was [plaintiff’s] burden to indicate the specific public policy at issue and to

establish how that clear public policy was violated by his termination. Sorensen

v. Wise Mgt. Services, Inc., 8™ Dist. No. 81627, 2003-Ohio-767 (stating that a

person seeking to apply the public policy exception to the at-will employment

doctrine must state with specificity the law or policy that was violated by his
termination); Gargas v. City of Streetsboro, 11" Dist. No. 2000-P-0095, 2001-




Ohio-4334 (stating that the burden to produce specific facts demonstrating that a
clear public policy exists and that discharge under the circumstances violates that
public policy is the burden of the person claiming he was wrongfully discharged);
Carver v. Universal Well Serv., Inc. (Aug 20, 1997), 9" Dist. No. 96CA0082
(stating “when pleading this cause of action, a plaintiff must indicate the specific
public policy at issue and explain how it was violated.”)
See also, Lesko v. Riverside Methodist Hosp. (Franklin Cty App. 2005), 2005-Ohio-3142;
Galyean v. Greenwell (Washington Cty App. 2007), 2007 W1, 453273 152 ("We agree
with the trial court’s assessment that [the cited statutes] are not sufficiently specific to
serve as the basis for Appellant’s claim.”). Unfortunately, without much discussion or
analysis, some courts have deviated from this requirement when an employee asserts,
without more, that “workplace safety” is implicated by his dismissal. However, a general

reference to “workplace safety” does not satisfy a plaintiff’s burden and the courts’

acceptance of such appears to originate from a misreading of prior cases.

C. Precedent Does Not Mandate the Result Reached by the Second District.

The notion of a public policy favoring “workplace safety” first appears in Ohio
Supreme Court jurisprudence in Kulch v. Structural Fibers, Inc. (1997), 78 Ohio St. 3d
134, There, the Court noted the existence of “Ohio’s public policy favoring workplace
safety” in the context of a Wrongful discharge claim. Kulch, 78 Ohio St. 3d at 153.
However, the Court’s recognition of a workplace safety public policy in the specific
context presented in Kulch was not a mandate for the seemingly perpetual expansion of
the tole of safety in the wrongful discharge tort. Rather, Kulch recogni'zed the workplace
safety public policy in a fact pattern where a specific safety statute was identified and

corresponded to the facts at hand.



A close reading of Kulch confirms its limited application. In performing its
analysis of the clarity element, the Court in Ku/ch identified the bases for the public
policy involved and specifically stated, “[t]he first main source of expressed public policy
can be found in Section 660(c), Title 29, U.S. Code, which specifically prohibits
employers from retaliating against employees (like appellant) who file OSHA
complaints.” Kulch, 78 Ohio St. 3d at 151.2 In other words, the Court in Kufch found the
existence of a workplace safety policy in a specific statute that applied to the facts of the
case — not from the general notion that Ohio values safe workplaces. Thus, contrary to
the conclusion of the Second District, Kulch does not stand for the proposition that even
absent an applicable safety statute or regulation, the general notion of workplace safety is
always an independent basis on which to maintain a wrongful discharge claim.

The Sixth Circuit Court of Appeals recognized the limitation of Kulch's holding
when it interpreted the clarity element of the wrongful discharge tort. In Herlik, 2005
U.S. App. LEXIS 21784 at *16, the Sixth Circuit explained:

In practice, the Chio Supreme Court has usually found a clear public
policy protecting an employee’s activity only when there is a statute that
prohibits firing employees for engaging in a particular protected activity.
In other words, once a statute provides a right, the court then fashions a
cause of action to enforce that right.
Thus, the Sixth Circuit concluded, “Kulch is tyﬁical; the wrongful discharge tort provides
the remedy where the statute is silent.” 7d. at *17. Unfortunately, too many Ohio
appellate courts have not recognized this limitation, perhaps due to the issuance of the

decision in Pyilinski v. Brocar Products, Inc. (2002), 94 Ohio St. 3d 77. However,

Pytlinski also made no pronouncement of a global “workplace safety” public policy.

2 The second source of public policy identified in Kulch was Ohio Rev. Code § 4113.52, Ohio’s
whistleblower’'s statute, which is not at issue in the present case.

10




When first accepted by the Court, Pytlinski did not involve an analysis of the
clarity element of the wrongful discharge claim. Rather, as the Court noted, “Pytlinski
presents a single issue for our consideration. We are called upon to determine whether
the court of appeals erred in applying the one-hundred-eighty-day limitations period set
forth in R.C. 4113.52 to Pytlinski’s common-law claim for wrongful discharge in
violation of public policy.” Pytlinski, 94 Ohio St. 3d at 78. However, in resolving that
limited issue the Court made statements that significantly impacted the future
developments of the wrongful discharge tort. Not the least of this impact concerns the -
workplace safety public policy.

The members of the Court in Pytlinski were presented with a specific fact pattern
in which an employee alleged that he was terminated in retaliation for complaining to the
management of the company regarding perceived OSHA violations. Thus, the employee
in Pytlinski had engaged in a form of “whistieblowing.” As a result of this whistleblower
context, the Court was required to determine whether the employee was limited fo basing
the public policy on that reflected in Revised Code § 4113.52 (which under Contreras v.
Ferro Corp. (1995), 73 Ohio St. 3d 244, would require compliance with its procedural
requirements) or whether the employee could proceed independent of that section’s
public policy if he could identify another applicable source of public policy. Pytlinski, 94
Ohio St. 3d at 79-80. Relying on Kulich, the Court held only that the “Ohio public policy
favoring workplace safety is an independent basis upon which a cause of action for
wrongful discharge in public policy may be prosecuted.” Id., 94 Ohio St. 3d at 80 (italic

“added). In other words, the issue resolved in Pytlinski was only whether the safety policy

reflected in OSHA’s anti-retaliation provision could support the claim or whether the

11




employee had to comply with Section 4113.52 because his claim sounded in
whistleblowing.

Contrary to the opinion of some courts, the Pyiinski decision did not hold, and
the Court did not even discuss, whether a general reference to workplace safety could
satisfy the clarity element of the wrongful discharge tort when the facts of a given case
did not implicate 29 U.S.C. § 660(c). The limitation of the Pytlinski decision 13
reinforced by the fact that Pytlinski made internal complaints of perceived OSHA
violations, an act protected by the OSHA statute’s anti-retaliation provision. See, e.g,
Dunlop v. Hanover Shoe Farms, Inc. (M.D. Pa. 1976), 441 F. Supp. 385,29 CFR. §
1977.9(c). Given this context, there was no need for the Pytlinski Court to — and it did
not — rely on a general workplace safety policy because there was a specific safety statute
establishing the public policy in that case.

In short, neither the holdings nor the reasoning of the Kulch and Pytlinski
decisions mandate that the generic notion of workplace safety will satisfy the clarity
element of the wrongful discharge claim irrespective of context. Thus, this Court is not

constrained by stare decisis in resolving the issue before it.

D. The Rationale of Many Qhio Appellate Court Decisions Supports Proposition of
Law No. L.

A few of the appellate courts presented with the issue of whether a general
reference to safety satisfies the clarity element have simply referred to the syllabus of
Pytlinski as mandating such and proceeded without analysis. However, the courts that

have analyzed the issue and applied critical analysis have invariably required employees

12



to identify a specific statement of policy applicable to the facts of their case. The Court
should endorse such an analysis.

For example, in Lesko v. Riverside Methodist Hosp. (Franklin Cty. App. 2005),
2005-Ohio-3142, the Franklin County Court of Appeals held that to satisfy the clarity
element of the wrongful discharge claim it is not enough for a piaintiff to refer generally
to a statute or to declare that his conduct was warranted by “safety.” Rather, that court
has required that a plaintiff demonstrate the existence of a specific public policy in
existing law that forms a policy that specifically relates to the facts at hand.

The Sixth Circuit reached a similar conclusion in Herlik v. Continental Airlines,
Inc. (6™ Cir. 2005), 2005 U.S. App. LEXIS 21784 , where it too rejected the generic
assertion of “safety” as an underlying public policy where a pilot questioned another pilot
about potentially unsafe flight techniques.

Courts have also rejected broad-brushed policy claims outside of the workplace
safety context. The Eleventh District Court of Appeals recognized the failings of basing
a wrongful discharge tort on “a broad societal interest” in Evans v. PHTG, Inc. (Trumbull
Cty App. 2002), 2002-Ohio-3381. There, an employee claimed that the broad societal
interest in preventing the unauthorized practice of medicine satisfied the clarity element
of her claim. Relying on both Kulch and Pytlinski, the court rejected the proposition by
reasoning that if the employee wants to assume the protected status of a whistleblower,
she must either comply with the dictates of Revised Code § 4113.51 or point to a specific
statement of policy in the law that addressed the circumstances of the termination.

Evans, 2002-0Ohio-3381 at 79 31-38. This is the proper reading of Kulch and Pytlinski

and the same analysis is equally applicable to the broad proposition of workplace safety.

13




In Schwenke v. Wayne-Dalton Corp. (Holmes Cty App. 2008), 2008-Ohio-1412,
the court refused to allow a claim of public policy based upon the general concept that
Ohio disfavors the “misappropriation of corporate assets and inappropriate accounting
procedures.” Although Ohio surely disfavors such acts, the court found that the
generalized claim did not satisfy the clarity element because it was not clearly manifested
in specific existing law. Id at f 51, 53.
Another example of such a case is Mitchell v. Mid-Ohio Emergency Services
L.L.C. (Franklin Cty App. 2004), 2004-Ohio-5264. In Miichell, the Franklin County
Court of Appeals addressed whether a public policy exists under Ohio law in a situation
where a physician wrote letters concerning emergency room overcrowding. In rejecting a
blanket “patient safety” exception, the court explained:
any physician or health care worker who complained to anyone about
patient care issues at anytime during their employment who is later
discharged, could file an action for wrongful termination in violation of
public policy. Ohio law does not support such a sweeping interpretation
of the public policy exception to employment at-will. If we were to hold
otherwise, Ohio’s long-standing and predominate rule that employees are
terminable at-will would disappear.

Id. at 22 (italic in original). This same deterioration of the at-will status of employees

will occur if any reference to safety is sufficient to support a wrongful discharge claim.

The expansion of the Pytlinski decision has significantly eroded the employment
at-will doctrine in Ohio because, in practice, nearly any scenario can be construed to
implicate workplace safety. An employee who complains about the storage conditions of
cafeteria food that is sometimes eaten by employees has implicated workplace safety.

See ¢,.g., Miller v. Medcentral Health System, Inc. (Richland Cty App. 2006), 2006-

Ohio-63. An employee who relays observations about other employees drinking on the

14



job has arguably implicated workplace safety. See, e.g., Krickler v. City of Brooklyn
(Cuyahoga Cty App. 2002}, 149 Ohio App. 3d 97, 103-104. And, according to the
Second District, talking to your employer’s insurance vendor about your own job
performance implicates workplace safety. In truth, only an unimaginative attorney
cannot formulate a safety implication out of any termination. Such an expansion of a
limited exception is unwarranted and should not be premised on misapplied precedent.
The Fifth District Court of Appeals recognized the slippery slope the generic
“workplace safety” doctrine presented when it rejected the concept and held, “Appellant
has proposed we adopt a very vague public policy of ‘employee safety” and ‘anti-
retaliation’ concepts too nebulous to provid¢ guidance for courts, employers, or
employees to interpret.” Haren v. Superior Dairy, Inc. (Stark Cty App. 2004), 2004-
Ohio-4436 at § 26. This Court should embrace that rationale and restrict the oftentimes
misinterpreted language in Pytlinski to the context for which it was originally intended.
Requiring employees to identify a specific statement of policy in existing sources
of law will provide the needed guidance in this area of law and will restrict the contortion

of every fact pattern into a workplace safety case.

E. The Second District Improperly Decided this Case.

Dohme was terminated for disobeying a company directive with his only
motivation being his fear he was being “set up” to facilitate his termination. When he
acted to prevent the perceived set up, Dohme contacted only a private insurance company

representative. There is no public policy in existing law that is applicable to these facts
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and Dohme’s attempt to rely on the general notion of workplace safety to satisfy his
clarity element must be rejected.

If an employee intends to refer to workplace safety as the public policy supporting
the clarity element of his claim, the Court must require the employee to identify a specific
statement of policy in existing law that addresses the actual context of the employee’s
termination. An employee’s refusal to work mandatory overtime should not be
transformed into a workplace safety concern because employees are more alert in their
first hour of work than in their ninth hour. An employee who is terminated for refusing
to wear a mandatory uniform that he merely does not like should not be transformed into
a workplace safety issue because a happy worker is more attentive than an unhappy
worker. The delivery employee who fails to report to work on a rainy day has not
implicated workplace safety because statistics show more traffic accidents occur on rainy
days than on dry ones. An employee simply cannot rely on the inﬁﬁite configurations of
“workplace safety” to satisfy the clarity element. Instead, he must identify a specific
safety policy in existing law that applies to his specific circumstances. To hold otherwise
emasculates the employment-at-will doctrine.

In rejecting Dohme’s claim, the Trial Court properly held that, “Plaintiff fails to
articulate what public policy Defendant violated when it discharged Plaintiff...”

(Decision at 7) The record overwhelmingly supports this conclusion.
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CONCLUSION

The decision of the Second District is fundamentally wrong and is a dangerous

encroachment on the at-will doctrine. Thus, the decision below must be reversed.

Respectfully submitted,

Todd . Penney (0059076}
Scheuer Mackin & Breshin LLC
11025 Reed Hartman Highway
Cincinnati, OH 45242

(513) 984-2040 ext. 219
tpenney{@smblaw.net

COUNSEL FOR APPELLANT
EURAND AMERICA, INC.
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GRADY, J.

Plaintiff, Randall Dohme, appeals from a summary judgment
for Defendant, Eurand America, Inc. (“Eurand”), onr Dohme’s
wrongful discharge claim.

Eurand hired Dohme on January 12, 2001 as an Engineering

Supervisor. In August 2001, there was a fire on Eurand’'s
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property. Dohme pulled a fire alarm but the alarm did not
activate. Dohme had to run to another fire alarm station to
pull the alarm. Dohme was taken to the hospital and treated
for smoke inhalation. Subsequently, Dohme reported what he
believed to be fire safety problems to a fire captain with the
Vandalia Fire Department.

During his first eighteen months with Eurand, issues
arose regarding Dohme’s interaction with his co-workers and
with an independent contractor. On July 9, 2002, Dohme was
reassigned to assume the duties of Facilities/Computerized
Maintenance Management System Administrator, which included
responsibilities rélating to Eurand’'s fire system. On
November 4, 2002, Dohme was granted leave by Eurand under the
Family Medical Leave Act. He returned to work on a full-time
basis on January 20, 2003,

On March 21, 2003, Eurand sent an e-mail message to its
employees advising them that an insurance inspector would be
visiting Eurand on March 24-25, 2003 to perform a site survey
and risk assessment, Dohme believed that the insurance
inspector was there to rate how safe the facility was. (Dohme
Depo., p. 24%9.) Eurand instructed its employees not toc speak
to the inspector, but identified certain employees in the e-

mail who had permission to speak to the inspector. Dohme was
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not identified in the e-mail as an individual with permission
to speak to the inspector.

According to Dohme, on March 25, 2003, he was asked by an
employee of Eurand to greet the inspector, because another
Eurand employee was unavailable to do so. Dohme approached
the inspector in Eurand’s lobby and presented the inspector
with a computer printeout that showed overdue fire alarm
inspections. A scheduled March 20, 2003 overdue fire alarm
inspection was not reflected on the printout. Dohme told the
inspector that he may want to check out what happened with
that inspection. Dohme testified that he was concerned that
he would be blamed for the omission. (Dchme Depoe., pp. 250-
56.) On March 27, 2003, Eurand fired Dohme.

On June 9, 2003, Dohme commenced a eivil action against
Eurand, alleging viclations of the Fair Labor Standards Act,
as adopted and codified in R.C. 4111.01, the Family and
Medical Leave Act, and Ohio public policy relating to
workplace safety. Pursuant to 28 U.S.C. §§ 1331, 1441, and
1446 (b), Eurand removed the action to federal court. On
November 29, 2004, the federal court sustained Eurand’s motion
for summary judgment on the Family and Medical Leave Act
claim, and supplemental state claims were transferred to the

common pleas court.
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Eurand moved for summary Jjudgment on Dohme’s two
remaining state claims. On November 21, 2005, the trial court
granted summary judgment on the wrongful discharge claim and
déﬁied summary Jjudgment on the R.C. 4111.01 <laim, Dohme
elected to voluntarily dismiss his R.C. 4111.01 claim in order
to perfect his right to appeal the summary Jjudgment on his
wrongful discharge claim. On March 7, 2006, the trial court
determined that there was no Jjust reason for delay of any
~appeal of its summary judgment. Dohme filed a timely notice
of appeal.

ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED AS A MATTER OF LAW BY AWARDING
EURAND JUDGMENT ON THE ISSUE OF DOHME'S WRONGFUL DISCHARGE
CLAIM."

The general rule is that, absent an employment contract,
the employer/employee relationship is considered at-will.
Painter v. Graley, 70 Ohio 5t.3d 377, 382, 1994-Ohic-334.
Thus, the employer may terminate the employee’s employment for
any lawful reason and the employee may leave the relationship
for any reason. Id. There are exceptions to the general
rule. In Greeley v. Miami Valley Maintenance Contrs., Inc.
(1990), 49 Ohio 8t.3d 228, 235, 551 N.E.2d 981, the Supreme

Court held that an exception to the traditional common law
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doctrine of employment-at-will exists where an employee is
terminated wrongfully in violation of public policy. Public
policy is generally discerned from the United States and Ohio
Constitutions, statutes, administrative rules and regulations,
and common law. Painter, 70 Ohio S5t.3d at 384,

To state a claim of wrongful discharge in violation of
pﬁblic policy, a plaintiff must demonstrate the following four
elements: (1) a clear pubklic policy exists and is manifested
in a state or federal constitution, statute, administrative
regulation, or commen law (the “clarity” element); (2) the
dismissal of employees under circumstances like those involved
in the plaintiff’s dismissal would jeopardize the public
policy (the “jeopardy” element); (3) the plaintiff’s dismissal
was motivated by conduct related to the public policy (the
“causation” element); and (4) the employer lacked overriding
legitimate business Jjustification for the dismissal (the
“overriding justification” element). Collins v. Rizkana, 73
Ohieo St.3d 65, 69-70, 1999-0Ohio-135 (citation omitted). The
clarity and jeopardy elements involve relatively pure law and
policy questions and are questions of law to be determined by
the court, Id. at 70. The jury decides factual questions

relating to causation and overriding justification. Id.
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The trial court granted summary judgment based solely qn
Dohme’s failure to establish the clarity element. The trial
court held that:

“Plaintiff fails to articulate what public policy
Defendant wviolated when it dischafged Plaintiff for such
action. Although Plaintiff claims that he was discharged for
voicing a concern for work place safety, the insurance
Representative’s purpose for being on the premises was to
provide Defendant an insurance quote. Moreover, Plaintiff’s
statements did not indicate a concern for work place safety.
The plain language of his comments only indicates his own
suspicion that the missing inspection report is an attempt by
Defeﬁdant to set him up for a deficient job performance. The
only relevance safety has in the instant case is that the
missing report contained the results of a fire alarm system
inspection. Based on the facts presented to the court, it
appears that due to the deteriorating relations between the
parties at the time of the incident, the content of the report
would not have changed Plaintiff’s basis in making the
statements.

“Because Plaintiff can articulate no public policy of
which Defendant is in ﬁiolation, the court need not and can

not analyze the other elements established by the Supreme
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Court in Painter. As such, because the court was presented no

public policy which prohibits an employer from discharging an

employee for discbeying an order, not in wviolation of any
statute or any other regulation, the court finds that no
genuine issue of material fact exists as to the basis of

Plaintiff’s discharge.”

The trial court placed great emphasis on Dohme’s
intentions when he confronted the underwriter. Doﬁme
testified as follows regarding his encounter with the
insurance inspector:

“Q: When you approached [the inspector] in the lobby that
day, did you identify your role with Eurand?

“A: Yes, I did.

“Q: What did you tell him?

“A: I said something to the fact that here’s my card and I
had scratched cut engineering supervisor and I told him
that I used to be engineering supervisor and I'm in
charge of the fire safety stuff and alsoc in charge of the
computer —-- the CMMS system... . . And he said what's
that. I said well, I got the feeling that they're trying
to make it loock like I'm not doing my job and I got the
ferms ocut and I showed him on January 20 the fire alarm

was overdue and February 20 the same report and on March
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20 it was missing. It didn’t say it had been done, not
done, it was nowhere in the system,. I just said you
might want to find out what happened with that

- inspection, and that was the end of cur conversation.

“"Q: And at that point in time, I believe your testimony was
earlier you were no longer in charge of the fire alarm?

“A: I wasn’'t even doing anything with it, but my job
description said I still should have been. That’s what
worried me. When I got my appraisal, it’s back here, I
got dinged for stuff I wasn’t doing the first six ménths
of the year and some things that I shouldn’t have been
doing the second six months of the year.
I was under the impression that even'though this is on my
job descriptioﬁ, he’s still going to hold me accountable
for it. That's what I told [the inspector], somebody
made this disappear and I'm afraid they’re trying to make
it look like I wasn’t doing my job.”

(Dohme Depo., pp. 250-55.)
The trial éourt stressed thé fact that Dohme was not

motivated by a desire to report workplace safety issues to the

inspector but, instead, t§ protect himself from complaint or

criticism. But the employee’s intent is largely irrelevant in
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an analysis of the clarity element of a wrongful discharge
claim. What is relevant is whether Dohme did in fact report
information to the inspector that encompassed a public policy
favoring workplace safety. If Dohme did so, then the trial
court erred in granting surru!;‘lary judgment.

The Supreme Court has recognized the abundance of Ohio
statutory énd,constitutional provisions that support workplace
safety and form the basis of Ohio’s public policy, which is
“elearly in keeping with the ;audable objectives of the
federal Occupational Safety and Health Act.” Kulch v.
Structural Fibers, Inc. (1997), 78 Ohio St.3d 134, 152, 677
N.E.2d 308. See also Pytlinski v. Brocar Products, Inc., 94
Ohioc St.3d 77, 8%, 2002-Chio-66. Ohio’s Fire Code includes
rules relating to the installation, inspection, and location
of fire protection equipment. R.C. 3737.82; O.A.C. 1301:7-7-
01, et seq. Further, there are federal laws relating to fire

protection and employee alarm systems. 29 C.F.R. § 1910.164,

1910.1865. Employers also are subject to inspections from
local fire authorities. There is a clear public policy
favoring workplace fire safety. Therefore, retaliation

against employees who raise concerns relating to workplace
fire safety contravenes a clear public policy.

According to Dohme, the information he shared with the
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insurance inépector concerned whether or not the fire alarm
system was inspected at the appropriate times. Dohme had a
prior experience at EBurand when he was injured after a fire
alarm malfunctioned. He also had reported prior fire safety
concerns to a member of the Vandalia Fire Department. An
employee who reports fire safety concerns to the employer’s
insurance inspector, regardless of the employee’s intent in
doing so, is protected from being fired solely for the sharing
of the safety iqformation.

Eurand argues that Dohme’s claim must fail because Dohme
did not report the safety issue to a governmental employee.
We do not agree. It is the retaliatory action of the employer
that triggers an action for violation of the public policy
favoring workplace safety. "The elements of the tort do not
include a requirement that there be a complaint to a specific
entity, only that the discharge by the employer be related to
the public policy.” Pytlinski, 94_0hio 5t.3d at 80, n.3
(qitation omitted) .

Furthermore, Eurand’s argument ignores the fact that an
insurer’s requirements may function to avoid fire safety
defects. When such requireménts are imposed, or higher
premiums are the alternative, an employer such as Eurand is

motivated to cure safety defects. The market thus plays a
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role different from that of government, which may issue
citations, but pérhaps more immediate and compelling. And,
making the insurer aware of defects through ité representative
furthers the public interest in effective fire safety
measures.

Eurand cites Branan v. Mac Tools, Franklin App. No. 03AP-
1096, 2004-0Chio~5574, in support of the trial court’s decision
to.grant summary judgment on the clarity element.. In Brananmn,
the fired employee filed a claim under the whistleblower
statute (R.C. 4113.52) based on alleged false imprisonment

that occurred during a meeting with supervisors involving the

disclosure of the employer’s confidential information. No
workplace safety concerns were raised in Branan. Further,
Dohme is not alleging a whistleblower claim. Therefore,

Branan is inapposite.

Eurand also argues that summary judgment was appropriate
because Dohme cannot establish the 5eopardy element. The
trial court did not specifically address this element, but the
trial court’s discussion of the employee’s self-interest in
bringing a concern to the insurance inspecteor, according to
Eurand, arquably implicates the jeopardy element. Because the
Jeopardy element concerns a question of law, we will!address

Eurand’'s argument. According to Eurand, Dohme c¢annot
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establish that the public policy favoring workplace safety is
jecpardized by Dohme’s discharge from employment. Eurand
cites four cases in support cof its argument. We find that all
four of these cases are inapposite.

In Jermer v. Siemens Energy & Automation, Inc. (6 Cir.
2005), 395 ¥.3d 655, 658, the plaintiff contacted his
employer’s ethics hotline to report his concerns that his
employer’s air quality problems had not been addressed. Prior
to this contact between the plaintiff and the employer’s
ethics hotline, the employer had decided to fire the plaintiff
due to the plaintiff’s prior conduct in the workplace. Unlike
Jermer, Dohme was not fired for prior con&uct, but rather was
fired for his conversation with the insurance inspector
contrary to Eurand’s order to its employees. Of course, it is
a question of fact for the jury whether Eurand fired Dohme
because hé raised safety concerns with the inspector or for
reasons unrelated to the safety concerns Dohme raised.

The Jermer court also relied heaﬁily on the fact that the
plaintiff did not give his employer sufficient notice that he
was raising a workplace safety issue. According to Jermer,
“The Ohioc Supreme Court views employee complaints and
whistleblowing as critical to the enforcement of the State’'s

public peolicy, and the Court therefore intended to make
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employees de fact ‘enforcers’ of those policies. Toward this
end, the Court granted them special protection from Ohio’s
generally applicable at-will employment status when the
employees act in this public capacity. In exchange for
granting employees this pretection, employers must receive
notice that they are no longer dealing solely with an at-will
employee, but with someone who is vindicating a governmental
policy. Employers receive clear notice of this fact when
actual government regulators arrive to audit or inspect. They
should receive some similar notice when an employee functions
in a comparable role. Even fhough an employee need not cite
any specific statute or law, his statements must indicate to
a reasonable employer that he is invoking governmental policy
in support of, or as the basis for, his complaints.”

We disagree with the Jermer court’s implication that an
employee must make some formal annocuncement that his
statements are being made for the purpose of protecting the
public peolicy favoring workplace safety. Employers are
presumed to be sophisticated enough to comply with the
workplace safety laws. When an employer directs employees tq
not speak to an insurance representative inspecting a
premises, an implication arises that the employer wishes to

cover up defects, including those that create a danger to
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employees. Supporting the employer’s conduct endorses its
afforts to conceal potential dangers. As the Jermer court
recognized, the Supreme Court views employee complaints as
critical to the enforcement of the State’s public policy. We
would be minimizing the importance of these complaints and the
State’ s public policy were we to concentrate on the employee’s
intent in raising the safety concern rather than on whether
the employee’s complaints related teo the public policy and
whether the employer fired the employee for raising the
concern.

In Aker v. New York & Co., Inc. (N.D. Chio 2005), 364 F.
Supp.2d 661, the employer had an internal policy regarding
shoplifting that was created to minimize the chance of
confrontation and physical injury (i.e., ensure workplace
safety). The employee ignored the company's policy, which led
to an altercation with suspected shoplifters. Id. at 664.
Unlike Dohme, the employee did not allege that her termination
resulted from a report about unsafe working conditions.
Moreovér, in Aker, the employee’s actions actually undermined
workplace safety. The same cannot and has not been alleged
regarding Dohme’s actions in speaking with the insurance

inspector.
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In Mitchell v. Mid-Ohio Emergency Services, L.L.C.,
Franklin App. No. 03AP-981, 2004-0Ohio-5264, a physician sent
letters to a number of individuals regarding an incident at
a hospital that raised issues regarding the quality of patient
care. In these letters, the physician included confidential
patient information, which violated his employer’s policies
and could have exposed his employer to liability for vielating
patient confidentiality. Id. at 7. The court was confronted
with the employee’s request to find a clear public_policy that
employers could not discharge employees who complain about
patient care outside the quality assurance chain. Id. at 919.
This is far from Dohme’s situation, which involves the more
precise public policy relating to fire safety. Kulch, 78 Ohio
St.3d at 152; Pytlinski, 94 Ohio St.3d at 89.

Further, the Mitchell court held that the public policy
identified in the statute at issue would be defeated if
complaints were not kept confidential. 2004-Ohio-5264, at 923
n.Ss. Here, no argument can be made that the public pelicy
favoring workplace safety would be defeated were employees
allowed to express safety concerns to an employer’s insurance
inspector.

Finally, Eurand cites Herlik v. Continental Airlines,

Inc. (6™ Cir. Oct. 4, 2005), No. 04-3790. 1In Herlik, a pilot
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was fired after he raised safety concerns with a co-pilot.
The Sixth Circuit noted the Ohio Supreme‘Court’s willingness
to find a clear public policy froﬁ sources other than
legislation, but then noted that the Supreme Court has not
actually done so in practice. The Sixth Circuit then espoused
a position that public policy prevents a firing only when
there 1is a statute that prohibits firing employees for
engaging in a particular protected activity. Id.

The Herlik opinion misconstrues Ohio law on this issue.
The Supreme Court has made it very clear that a public policy
preventing termination of an employee may flow from socurces
other than a statute that specifically prohibits firiﬁg
employees for engaging in a particular protected activity.
“Ohic public pélicy favoring workplace safety is an
independent basis upon which a cause of-action for wrongful
discharge in violation of public policy may be prosecuted.”
Pytlinski, 94 Ohio St.3d at 80. The cause of action is not
based upon the whistleblower statute, but is, instead, based
in common law for violation of public peolicy. Id.

We do not suggest that Dohme will‘or should prevail on
his claim of wrongful discharge. Rather, we conclude only
that the trial court erred in finding that there was not a

public policy that protects Dohme from being fired for sharing
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information with an insurance inspector that relates to
workplace safety. In order to prevail on his claim, Dohme
must carry his burden to prove the remaining elements of a
wrongful discharge claim.

The assignment of error is sustained. The Jjudgment of
the trial court will be reversed and the cause remanded for

further proceedings consistent with this opinion.

BROGAN, J. and DONOVAN, J., concur.
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Pursuant to the opinion of this court rendered on the

2n day of March, , 2007, the judgment of the trial

court is Reversed and the matter is Remanded for further
proceedings consistent with the opinion. Costs are to be paid

as provided in App.R. 24.
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CASE NOL: 23 OV 4021

RANDALL J. DOHME,

JUDGE MARY

Plaingify, KATHERINE HUFFMAN

~WE=

EURAND AMERICA, INC.,
DECISION, ORDER AND ENTRY

Befendant, OVERRULING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT IN PART AND
SUSTAINING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT IN PART

This matter is properly before the court an the Motion for Summary Judgment filed
by the Detendant, Evrand America, bic. on September 14, 2005, Plaintiff, Randall Dohnie,
lifed a Memorandum in Opposition on September 26, 2005, Defendant subsequently filed a
Reply Memorandum on October 3, 2005, This matter is now ripe [or decision.

I. FACTS

Paintilf, Randall Dohmie, was an emplovee of Defendant, Eurand Amenca, Inc.

(“Eurand”) from fanuary 12, 2001 10 March 27, 2003, During that time, Mr [Johme held
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two different positions. He was en.i.ployed as Furand’s Engincering Supervisor from Junuary
12, 2001 to Juiy 9, 2002 and as Facilities/Computerized Mainenance Management System
{CMMS) Administrator fram huly 9. 2002 to NMarch 27, 2003, The pzir’ties stipulare that as
Engineering Supervisor, \fIr Dohme was responsible for supervising the engineering
technicians/stat? and that at various times ducing such tenure, technicians voiced coneerns
anilior objections about Mr, Dohme © Kareﬁ Wayiire, Furand’s human resources managet.,
Mr. Dolime had recurring isucs with two techaicians s particelar, My, Ralph Lé:}dmﬁ and
i, Darrelt Tolliver, who had each been emploved by Eurand for approximately seventeen
annd sixteen years, respectively, at the tlime My, Dohime was their supervisor.

In or about fuly, 2002, Mr. Dohme was relieved of his duties as Engineering
Supervisor and was reassigned to assume the duties of Facilities/CMMS Admindstratir.
Plaintff's Exhibit A to the Complaint contains the jeb description which articulates the
position's major responsibilities, requisite knowledge and expetience. physical requirements,
scope of contacts, degree of control and degree of imerpersonal skills required, however the
parties do not stipulate as to the actual duties the job consisted of.

On November 4, 2002, Plaintiff was pranted leave by Defendant under the Family
Medical Leave Act {("FMLA™. On or about January 6, 2003, such leave was extended o
Tanuary 20, 2003, at which date Plantit? returned to ok parl-time, and three days faer. he
returned ag Facilities/CMAMS Administrator en a full-ime basis.

(n or about March 21, 2003, Defendant sent an e-mail message o 1U's employees,

advising them that an underwriter of a private insurance company (“Representative™) would
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be visiting the premises on Mareh 24-25, 2003, In such c-mail, Defendant specifically
instructed it's employees not to speak to the Representative and specifically identified therein
certain wdividuals with whom the Representative sheuld.speak. Plaintiff was not fisted as
one of the speciiic iniﬁ\f‘i duals with wham the Representative should speak. However, on
March 25, Plaimift approached the Reprezentatve in the lobby of the premises and presented
the Represantative with papers thai related to whether a fire alarm inspection had been
remonved from the computer. Plainti€ did pot mention any safety concerns andfor suspected
problems to the Representative reparding the inépectima results, rather he voiced a cancern
that Defendanm was “irying to make it look Hke (he] wasn'y doing [his]job™ Defendant’'s
Motion for Summary Jndgment, citing Dohme Depo. at 235

Upon discovering that Plaintif had a deliberate encounter with the Representative

after heing specifically instructed not to do so, Defendant terminated Plaintiff's employment
on March 27, 2003,

in his Complaint, PlaintifT claims that Defendant (1) vielated Ohio's adopiton of the
FLSA under O.R.C 411101, et seq. when it incorrectly classilied his Fucilities/CMMS
Administralor position as an exempt employee, this rendering bim ineligible for overtime |
pay: {2) wrongfully discharged Plaintiff, in violation of publie poliey under Greeley, when it
terminated Plaintiffs cmployment following his encounter with the insurance Representative!
and (3) violated the FMLA upon his return from medical leave. The third claim was removed
to Federal court by Defendant and the court dismissed Plaintift™s FMLA claim on November

29, 2004, As aresuli, the only 1ssues before Whis cousr are Plainutf s Hrst two claims
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regarding the FLSA violation and wrong ful termination.
IL LAW & ANALYSIS

Summary judgment is appropriate pursuant to Rute 36{C) of the Ohio Rules of Civil
Procedure when (1) there is no genuing issue as (0 any material fact; (2 the moving party 13
entitied to judgment us a matter of law: and (3) construing the cvidence most strangly in
favor of the nonmoving party, reasonable minds can come to ooly one conclusion, that being
adverse (o lhie non-moving party. Harless v. Willis Day Warehousing Co., 54 Ohio 8¢ 2d 04,
66 (1978). THu burden of showing that ne genuine issue cxists as to any materia) fuet falls
upon the moving party. Miseflv. Whelfer, 38 Ohio St 3d 112, 115, 526 N.E.2d 798 (1988)
Additionally, & motion for summary judgment forees the nonmoving party to produce
evidence on any issue (1) for which that party bears the burden of production at trial, and (2}
for which the moving party has met its initial burden. See Drevher. v. Burt, 75 Ohio 3d 280,
662 N.E.2d 264 (1990).

The key 1o a summary judgment is that there must be no genuine issue as o any
malerial fact, Whelher a fact 1s “material” depends on the substantive law of the claim being
litigated. See dndersen v. Liberty Lobby, Inc., 477 VLS. 242, 247-248 (1986); FTurner v.
Tyraer, 67 Ohio S 3d 337 (1993), An issuc of fact exists when the relevant factual
ullevadons i the pleadings, affidavits, depositions or interrogatories are in conflict. Link v.
‘ - Leadhworks Corp. 79 Ohio App. 3d 735, 741 (1992),

A, FLSA Claum

The court must lirst consider whether a genuine issue of matenal fact existy as to

i
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whether Defendant vielated Ghio's adoption of the FLSA under O.R.C. 4311.01, ¢t seq.
when it incorrectly classified his Facilites'CMMS Administrator position as an exempt
empioyee, thus rendering him ineligible foe overtime pay.

Section 4111.03(A) of the Ohio Revised Code provides. “[ajn employer shall pay an

employee for overtime al 4 rate of one and one-half times the employee’s rate for hours

worken in excess of forty hours {n one work week, in the manner and methods provided in
and subject w the exemptiong of seetion 7 and section 13 of the “Fair Labor Swndars Actof
1938, 32 Sta 160, 29 U.S.C AL 207, 213, as amended.”™ Employees who ﬁre employed in a
“bona [1de administralive capacity” are exempt from the overlime pay reguirements under the
Ohio Revised Code 41 11,43 and the FLSA 29 US.C. 213@) 1),

Where an employee is paid more than $230.00 per week, a shoit test iz appfied to
determine whether hefshe {s eligible for the overtime exemption. Under that test, the
employer must prove that; (1) it paid Plaintiff on a salary basis; (2) Plaintiff’s primary job
duties consisted of the “performance of non-mantal work directiy related (0 the management
palicies or gencral business operations” of the employer; and (3) the Plaintiff’s work
“includes work requiring the exercise of discretion and independent judgment.” 29 CFR.
341 (ax i)

The parties in the instant cas;e disagree as to the nature of Plaintiff's duties in his
capacity as Faciities/fCMMS Administrator. In viewing the evidence in a light most
favorable to Plaintff, the non-moving party, Defendant is nof entitled to summary judgment

as a matter of law because this coust finds thut o genuine issue of material fact exists s 0
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Plaimtift’s FLSA clatm and this particular issue remains 10 be liugated.

B. Wroneful Discharge Claim

The court must next consider whether s genuine ssue of material fact exsts as w
whether Defendant wrongfildly discharged PlaintifY] in vielation of public policy uader
Greefey, when it terminated his employment following tus deliherate encounter with the
insurance Representative,

An exception o the mmmnn—!aw emplovmaent-at-will doctrine historically loilowed

in Ofio was Gret articulated in Greeley v Affanti Yolley Maivenanee Comrgerons I,

(1990), 49 Ohio St. 3d 228, $51 NE.2d 981, The Chio Supreme Court held that a discharged
emplovee has a private right of action under tort law for wrongful discharge where the
termapation of his employment is i contravention of a “sufficiently clear publie policy.” i,

In Puimter v Cirgley, the Cowrt reaftivmed its holding in Gregley, and held that public policy

is sufficiendy clear” where the General Assembly had adopted a specitfic stanwe forbidding
an emplover from discharging or disciplining an employee on the basis of a particular
circumstance or occurrence.” (1994 70 Ohio St. 3d 377, 382-383. The Paipter Coun
further articulated. " We noted [in Greeley] that other exceptions might be recognized where
the public policy vould be deemed to be ‘of equally serious import as the violation of a
sttuie,” ** ¢ The exisience of such a public policy may be discermned by the Obio judiciary
based on sourees such as the Constitutions of Ohio and the United States, legislation,
administrative rules and regvlavons, and the commaon faw™ fd. at 383-384.

The Obio Supreme Court in Painter held that a Plaintiff must sausty four ciements to
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successiully establish a cluim for wronglul 1e-rﬁlinati0ﬂ: (1) that clear public policy existed
and was manifested In a state or federal constitution, statue or administrative reguiation, or
in the common kaw (the clarity element); (2) that dismissing employees under circumstances
like those in ml\.'cd i the PlatniT s dismissal would jeopardize the public policy (the
jeopardy element): (3) the Plaintift s dismissal was motivated by conduct related to the public
policy (the causation etement), and (4) the emplover lacked overriding legitimate business
Justification for the dismissal (the justification element). Jd, at 384,

In the instant case, Plaintiff was discharged for disobeying o specilic order from his
erployer o not speik with @ represeniative Fom a privaie insurance company. Plantfl fails
1o .artimslate what public policy Defendant viotated when it discharged Plaintift for such
action. Although Piaintiff claims that he was discharged for voicing a concern for work place
safety, the insurance Representative's purpose for being on the premises was 10 provide
Defendant an insurance quole. Moreover, Plainiff’s statements did not indicate a concem for
work place safety. The plain lanpuage of his comments only éﬁcﬁicmes kis own suspickon that
the missing inspection reporl is an attempt by Defendant to set bim up for a deficient job
performance. The only relevance safety has in the instant case is that the missing repornt
contained the results of a fire alarm system inspection. Based on the facts presented 10 the
court, i appears that due 10 the deteriorating relations between the parties at the time of the
incident, the content of the reporl wiould not have chunged Plainall™s basis in mubang the
statements. Defendant feared he was heing sel up for failure, o evidenced by the plain

language of his statements; and the lack of any insinuation for work place salety concerns.
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Because Plaintiff can anticulate no public policy of which Defendant is in violation,
the court need not and can not analyze the ether elements established by the Supreme Coun
in Painter. As such, because the court was presentad no public policy which prohibits an
employer from discharging an employee for disobeying an order, not in violation of any
sttute or any other regulation, the court finds that no geouine issuc of material fact exists as
1o the basis of Plaimtiffs discharge. In viewing the evidence o a hight most favorable 1o
Plaint f, the non-moving party, this courl Gnds that no genuine issue of material act exisis
and Defendint is entitled (o judpment as a matter of law

HE. CONCLUSION

Bused on the {oregoing, this court: (1) overrades Defendant’s Motion for Summary
Judgment ag it relates 1o Plaintift's claim on the alleged FLSA violation and finds (hat a
genuine issue of material fact 2s to the natare of Plainu™s dulies remains Lo be litigated; and
(2) sustains Defondant's Motion for Summary Judgment as it relates to Plamtiff™s wrongful

discharge claim because no genuine issue of malertal fuct exists.

SO ORDERED:

HONORAELE MARY KIKTHERINE HUFFMAN
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Copies of the sbove were sent to all parties Jisted below by ordinary mail on this date
of filing.

DAVID M DUWEL

TODR T, BUWEL
ATTORNEYS ATLAW
2310 FAR HILLS AVENUE
DAYTON, OH 45319
(937)297-1154

Augmey for Plaintiff

TODD . PENNEY

ATTORNEY AT LAW

11025 REED HARTMAN HIGHWAY
CINCINNATE OH 45242

(313} 984-2040 x. 219

Atlomney for Defendant

RYAN COLVIN, Balelf
(937) 496.7955
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