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STATEMENT OF FACTS

A. Procedural Background

This Brief is submitted under somewhat unique circumstances. Appellant Eurand,

Inc. (formerly Eurand America, Inc.) (referred to in the Brief as "Eurand") originally

submitted to the Court three Propositions of Law for its consideration. By entry dated

June 20, 2007 the Court agreed to hear Propositions of Law Nos. II and III, but declined

to hear Proposition of Law No. I. Propositions of Law Nos. II and III were briefed and

oral argument was held in February, 2008. On October 1, 2008, the Court filed an Entry,

sua sponte, directing the parties to submit merit briefs on Proposition of Law No. I.

Eurand submits this Merit Brief in compliance with the Court's October 1, 2008 Entry.

Appellee Randall Dohme ("Dohme") was terminated from his employment with

Eurand following his admitted disregard of a management directive that the employees at

Eurand's facility direct contact with an insurance company employee, who was on site

for a two-day review of the premises for the submission of an insurance policy proposal,

through specifically-identified individuals. (Supp. at 70-73, 87; Dohme Depo. at 248-

251, Exhibit DD) Dohme alleged that his termination constituted a wrongful discharge in

violation of public policy because, citing Pytlinski v. Brocar Products, Ine. (2002), 94

Ohio St. 3d 77, general workplace safety was implicated. As Dohme reasoned, "[u]nder

the law crafted by Pytlinski, nothing more specifc is required." (Dohme Memorandum

in Opposition to Summary Judgment at 20-21, italic in original) The Montgomery

County Court of Common Pleas granted summary judgment in Eurand's favor on the

wrongful discharge claiin reasoning that a policy favoring workplace safety was not

implicated in Dohme's termination because "Plaintiff's statements did not indicate a
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concern for work place safety. The plain language of his comments only indicates his

own suspicion that the missing report is an attempt by Defendant to set him up for a

deficient job performance. The only relevance safety has in the instant case is that the

missing report contained the results of a fire alarm system inspection." (Appx. at 29)

Dohme appealed the adverse judgment on his claim to the Montgomery County

Court of Appeals. The Montgomery County Court of Appeals reversed the ruling of the

trial court and expanded the wrongful discharge tort beyond its previously-existing

bounds, in part through an expanded reading of Pytlinski and Kulch v. Structural Fibers,

Inc. (1997), 78 Ohio St. 3d 134.

Specifically, the Second District ignored the fact that Dohme did not even suggest

in his conversation that an unsafe work environment existed, ignored that Dohme did not

raise actual safety concerns with the government or Eurand, and nevertheless found that

the potential choice between higher insurance premiums and remedying an unarticulated,

unknown workplace safety issue might indirectly advance the public's interest in

workplace safety. 1 (Appx. at 13-14) In other words, the Second District concluded that

even though Dohme never actually mentioned safety and admittedly did not report a

concern to either Eurand or a governmental body, a termination under these

circumstances nevertheless jeopardized the general public policy of Ohio favoring

workplace safety. (Appx. at 16-17)

1 When explaining the basis for its conclusion, the Second District stated, "[w]hen an
employer directs employees to not speak to an insurance representative inspecting a
premises, an implication arises that the employer wishes to cover up defects, including
those that create a danger to employees." However, this "implication" is wholly
unsupported by the record. Even Dohme characterized the process of having limited
points of contact whenever third parties entered the facility as routine at Eurand. (Supp.
at 71-72; Dohme Depo. at 249-250)
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It is this erroneous ruling that Eurand seeks to have reversed in this appeal.

B. Factual BackQround

Eurand is engaged in the manufacture and sale of drug delivery systems used in

the pharmaceuticals industry. (Supp. 88; Cruz Aff. ¶ 2) Dohme is an electrician by trade

who began work with Eurand on January 12, 2001 to supervise its maintenance stzff.

(Supp. 3; Dohme Depo. at 20)

During his brief employment with Eurand, Dohme had conflicts with his co-

workers and direct reports, failed to perform his duties to management's expectations,

was the subject of various employee complaints to management and human resources,

and was the subject of'a complaint from an independent contractor who was working at

the facility who relayed that Dohme had engaged in offensive behavior. (Supp. 4-33, 38-

52, 80; Dohrne Depo. at 43-66, 69, 73-77, 90, 143-151, 153-157, Exhibit A) This

conduct resulted in a dysfunctional workplace, shifted reporting relationships, and

discipline for Dohme. (Supp. 34-37, 80, 83; Dohrne Depo. at 78-81, Exhibits A, Y) As

a further result, Dohme's relationship with his supervisors became adversarial and on

July 9, 2002, Dohme was relieved of his supervisory responsibilities. (Supp. 53-66, 68,

82; Dohme Depo. at 158-111, 204, Exhibit W)

Dohme's conduct did not improve following his demotion and a final act of

insubordination resulted in Dohme's termination. Specifically, on March 21, 2003,

Eurand sent an e-mail to all of its Vandalia employees explaining that on March 24 and

25 an employee of an insurance company would be visiting the premises, and Eurand

instructed employees to direct contact with him through certain identified employees.

(Supp. at 70, 87; Dohme Depo. at 248, Exhibit DD) Dohme understood that the
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individual was an employee of a private insurance company who was coming to review

the building in connection with submitting a bid for providing insurance coverage. (Supp.

at 70-72; Dohme Depo. at 248-250)

Facility inspections are routine at Eurand. A facility review by an insurer

occurred only months before the one at issue in the case. (Dohme Depo. at Ex. Q)

Eurand also has routine inspections by local fire officials to insure its plant's safety.

(Dohme Depo. at 137-138) The facility is also reviewed by the Food and Drug

Administration. (Dohme Depo. at 249-250) Because of the frequency of review and the

need for those involved to have complete and accurate information, Eurand formalized its

information delivery process. As Dohme himself explained, the process of having points

of contact in such reviews is something "that would normally come out whenever FDA

was there or anything like that" and acknowledged that it was a "standard" practice.

(Dohme Depo. at 249-250). In short, when Eurand sent an e-mail to all of its Vandalia

employees explaining that on March 24 and 25 an employee of an insurance company

would be visiting the premises and instructing employees to direct contact with him

through certain identified employees, Dohme understood what was expected of him,

understood why it occurred, and knew that nothing inappropriate was involved. (Supp. at

70-72, 87; Dohme Depo. at 248-250, Exhibit DD)

On the second day of the insurance agent's visit, Dohme was called by Eurand's

receptionist who was looking for another individual, who was identified as a contact

point for the agent, to come meet the insurance agent. Dohme testified, "I said I will try

to find him but I'll come down and greet him." (Supp. 73-74; Dohme Depo. at 251-252)

When Dohme sought out the insurance company employee he did not merely "greet" the
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individual. Instead he immediately took out papers and, as Dohme describes it, "I just

said you might want to find out what happened with that inspection, and that was the end

of the conversation." (Supp. 73; Dohme Depo. at 251) Contrary to the inference

suggested by the Second District, Dohme did not contend to the agent that the inspection

was not completed or that the facility was somehow unsafe. Rather, Dohme stated that

he believed that the record of the inspection was removed to make it look as if he did not

perform it. (Supp. at 75-76; Dohme Depo. at 253-254) In short, Dohme feared only that

he was being "set up" for a performance deficiency and told the insurance employee only

that - "I told Mr. Lynch, somebody made this disappear and I'm afraid they're trying to

make it look like I wasn't doing my job." (Supp. 77; Dolnne Depo. at 255)

Eurand terminated Dohme's employment for his confrontation of the insurance

agent in contradiction of its directive. (Supp. 69, 78, 79; Dohme Depo. at 247, 256, 259)

As found by the trial court and acknowledged by the Second District, the record in this

case is clear. "Plaintiff s statements did not indicate a concern for work place safety. The

plain language of his comrnents only indicates his own suspicion that the missing report

is an attempt by Defendant to set him up for a deficient job performance." (Appx. at 29)



ARGUMENT

Proposition of Law No. I:

To satisfy the clarity element of a wrongful discharge claim an employee

must articulate a policy based in existing Ohio law that addresses the specific

facts of the incident rather than merely making a generic reference to

workplace safety.

Proposition of Law No. I presents the Court with an opportunity to clarify an

issue first raised in, but not resolved by, the syllabus of Pytlinski v. Brocar Products, Inc.

(2002), 94 Ohio St. 3d 77, regarding the role of the "workplace safety" public policy in

the context of the wrongful discharge tort. More specifically, the Court should use this

case to clarify that while the general proposition of promoting workplace safety is

without question one that is embraced by Ohio, to satisfy the clarity element of the

wrongful discharge claim, the employee must identify a specific safety policy implicated

by his termination rather than merely making a passing reference to general workplace

safety. Without this clarification, the appellate courts of Ohio will continue to misread

Pytlinski and expand the circumstances to which the limited exception applies.

A. Wrongful Discharge is a Limited Exception to the At-Will Doctrine.

This Court has long recognized that "[t]he traditional rule in Ohio and elsewhere

is that a general or indefinite hiring is terminable at the will of either party, for any cause,

no cause or even in gross or reckless disregard of any employee's rights, and a discharge

without cause does not give rise to an action for damages." See Collins v. Rizkana

(1995), 73 Ohio St. 3d 65, 67 (citations omitted). To date, Ohio has recognized only
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limited exceptions to the at-will doctrine. However, the decision of the Second District in

this case is a large stride toward the exception subsuming the rule.

The only exception to the at-will doctrine that is at issue in this case involves the

tort of wrongful discharge in violation of a public policy, which was adopted in Greeley

v. Miami Valley Maintenance Contrs., Inc. (1990), 49 Ohio St. 3d 228. To establish a

claim for wrongful discharge in violation of public policy, a plaintiff must establish the

following elements: (1) that a clear public policy existed and was manifested in a state or

federal constitution, statute or administrative regulation, or in the common law (the

clarity element); (2) that dismissing employees under circumstances like those involved

in the plaintiff s dismissal would jeopardize the public policy (the jeopardy element); (3)

that plaintiff's dismissal was motivated by conduct related to the public policy (the

causation element); and (4) that the employer lacked an overriding legitimate business

justification for the dismissal (the overriding justification element). Painter v. Graley

(1994), 70 Ohio St. 3d 377, 384; Collins v. Rizkana (1995), 73 Ohio St. 3d 65, 69-70

citing H. Perritt, The Future of Wrongful Dismissal Claims: Where Does Employer Self

Interest Lie? (1989), 58 U. Cin. L. Rev. 397, 398-399.

Eurand has challenged Dohme's ability to satisfy both the clarity and jeopardy

elements of his claim. Propositions of Law Nos. II and III address the jeopardy element.

These issues were briefed in Eurand's original Merit Brief and will not be further

addressed here. Rather, this Brief will address only Proposition of Law No. I, which

solidifies the previously-recognized position that a plaintiff asserting a claim for

wrongful discharge in violation of public policy premised on workplace safety must
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articulate a specific public policy concecning workplace safety that exists in the law and

is implicated by the facts in the case.

B. The Clarity Element is not Satisfied by a General Reference to Workplace Safety.

The Sixth Circuit has noted, "[t]he Ohio Supreme Court has charted a somewhat

jagged course in considering what constitutes a clear public policy for purposes of this

tort." See Herlik v. Continental Airlines, Inc. (6`h Cir. 2005), 2005 U.S. App. LEXIS

21784 at * 15. As a result of the complexity involved in tightly defining what constitutes

a clear public policy, the lower court case decisions vary widely regarding what statement

of policy satisfies the clarity element. The adoption of Proposition of Law No. I

alleviates some of the confusion that exists in the area by directing that an employee who

is asserting a wrongful discharge claim cannot merely rely on the vague notion of

"workplace safety" as the basis of the claim but must identify the specific safety policy

that is implicated by the facts of the case.

Requiring employees who are claiming the existence of a public policy to identify

the policy with specificity is not new. Courts interprethig the wrongful discharge tort

have long required the employee asserting the tort to plead and prove the existence of a

specific statement of law that reflects the public policy at issue. In Poland Township Bci

of Trustees v. Swesey (Mahoning Cty. App. 2003), 2003-Ohio-6726, the court explained

its interpretation of the requirement as follows:

It was [plaintiff s] burden to indicate the specific public policy at issue and to
establish how that clear public policy was violated by his termination. Sorensen
v. Wise Mgt. Services, Inc., 8th Dist. No. 81627, 2003-Ohio-767 (stating that a
person seeking to apply the public policy exception to the at-will employment
doctrine must state with specificity the law or policy that was violated by his
termination); Gargas v. City of Streetsboro, 11 °i Dist. No. 2000-P-0095, 2001-
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Ohio-4334 (stating that the burden to produce specific facts demonstrating that a
clear public policy exists and that discharge under the circumstances violates that
public policy is the burden of the person claiming he was wrongfully discharged);
Carver v. Universal Well Serv., Inc. (Aug 20, 1997), 9h Dist. No. 96CA0082
(stating "when pleading this cause of action, a plaintiff must indicate the specific
public policy at issue and explain how it was violated.")

See also, Lesko v. Riverside Methodist Hosp. (Franklin Cty App. 2005), 2005-Ohio-3142;

Galyean v, Greenwell (Washington Cty App. 2007), 2007 WL 453273 ¶52 ("We agree

with the trial court's assessment that [the cited statutes] are not sufficiently specific to

serve as the basis for Appellant's claim."). Unfortunately, without much discussion or

analysis, some courts have deviated from this requirement when an employee asserts,

without more, that "workplace safety" is implicated by his dismissal. However, a general

reference to "workplace safety" does not satisfy a plaintiff s burden and the courts'

acceptance of such appears to originate from a misreading of prior cases.

C. Precedent Does Not Mandate the Result Reached by the Second District.

The notion of a public policy favoring "workplace safety" first appears in Ohio

Supreme Court jurisprudence in Kulch v. Structural Fibers, Inc. (1997), 78 Ohio St. 3d

134. There, the Court noted the existence of "Ohio's public policy favoring workplace

safety" in the context of a wrongful discharge claim. Kulch, 78 Ohio St. 3d at 153.

However, the Court's recognition of a workplace safety public policy in the specific

context presented in Kulch was not a mandate for the seemingly perpetual expansion of

the role of safety in the wrongful discharge tort. Rather, Kulch recognized the workplace

safety public policy in a fact pattern where a specific safety statute was identified and

corresponded to the tacts at hand.
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A close reading of Kulch confirms its limited application. In performing its

analysis of the clarity element, the Court in Kulch identified the bases for the public

policy involved and specifically stated, "[t]he first main source of expressed public policy

can be found in Section 660(c), Title 29, U.S. Code, which specifically prohibits

employers from retaliating against employees (like appellant) who file OSHA

complaints." Kulch, 78 Ohio St. 3d at 151? In other words, the Court in Kulch found the

existence of a workplace safety policy in a specific statute that applied to the facts of the

case - not from the general notion that Ohio values safe workplaces. Thus, contrary to

the conclusion of the Second District, Kulch does not stand for the proposition that even

absent an applicable safety statute or regulation, the general notion of workplace safety is

always an independent basis on which to maintain a wrongful discharge claim.

The Sixth Circuit Court of Appeals recognized the limitation of Kulch's holding

when it interpreted the clarity element of the wrongful discharge tort. In Herlik, 2005

U.S. App. LEXIS 21784 at *16, the Sixth Circuit explained:

In practice, the Ohio Supreme Court has usually found a clear public
policy protecting an employee's activity only when there is a statute that
prohibits firing employees for engaging in a particular protected activity.
In other words, once a statute provides a right, the court then fashions a
cause of action to enforce that right.

Thus, the Sixth Circuit concluded, "Kulch is typical; the wrongful discharge tort provides

the remedy where the statute is silent." Id. at * 17. Unfortunately, too many Ohio

appellate courts have not recognized this limitation, perhaps due to the issuance of the

decision in Pytlinski v. Brocar Products, Inc. (2002), 94 Ohio St. 3d 77. However,

Pytlins•ki also made no pronouncement of a global "workplace safety" public policy.

2 The second source of public policy identified in Kulch was Ohio Rev. Code § 4113.52, Ohio's
whistleblower's statute, which is not at issue in the present case.
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When first accepted by the Court, Pytlinski did not involve an analysis of the

clarity element of the wrongful discharge claim. Rather, as the Court noted, "Pytlinski

presents a single issue for our consideration. We are called upon to determine whether

the court of appeals erred in applying the one-hundred-eighty-day limitations period set

forth in R.C. 4113.52 to Pytlinski's common-law claim for wrongful discharge in

violation of public policy." Pytlinski, 94 Ohio St. 3d at 78. However, in resolving that

limited issue the Court made statements that significantly impacted the future

developments of the wrongful discharge tort. Not the least of this impact concems the

workplace safety public policy.

The members of the Court in Pytlinski were presented with a specific fact pattern

in whicli an employee alleged that he was terminated in retaliation for complaining to the

management of the company regarding perceived OSHA violations. Thus, the employee

in Pytlinski had engaged in a form of "whistleblowing." As a result of this whistleblower

context, the Court was required to determine whether the employee was limited to basing

the public policy on that reflected in Revised Code § 4113.52 (which under Contreras v.

Ferro Corp. (1995), 73 Ohio St. 3d 244, would require compliance with its procedural

requirements) or whether the employee could proceed independent of that section's

public policy if he could identify another applicable source of public policy. Pytlinski, 94

Ohio St. 3d at 79-80. Relying on Kulch, the Court held only that the "Ohio public policy

favoring workplace safety is an independent basis upon which a cause of action for

wrongful discharge in public policy may be prosecuted." Id., 94 Ohio St. 3d at 80 (italic

added). In other words, the issue resolved in Pytlinski was only whether the safety policy

reflected in OSHA's anti-retaliation provision could support the claim or whether the
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employee had to comply with Section 4113.52 because his claim sounded in

whistleblowing.

Contrary to the opinion of some courts, the Pytlinski decision did not hold, and

the Court did not even discuss, whether a general reference to workplace safety could

satisfy the clarity element of the wrongful discharge tort when the facts of a given case

did not implicate 29 U.S.C. § 660(c). The limitation of the Pytlinski decision is

reinforced by the fact that Pytlinski made internal complaints of perceived OSHA

violations, an act protected by the OSHA statute's anti-retaliation provision. See, e.g.,

Dunlop v. Hanover Shoe Farms, Inc. (M.D. Pa. 1976), 441 F. Supp. 385; 29 C.F.R. §

1977.9(c). Given this context, there was no need for the Pytlinski Court to - and it did

not - rely on a general workplace safety policy because there was a specific safety statute

establishing the public policy in that case.

In short, neither the holdings nor the reasoning of the Kulch and Pytlinski

decisions mandate that the generic notion of workplace safety will satisfy the clarity

element of the wrongful discharge claim irrespective of context. Thus, this Court is not

constrained by stare decisis in resolving the issue before it.

D. The Rationale of Many Ohio Appellate Court Decisions Supports Proposition of
Law No. I.

A few of the appellate courts presented with the issue of whether a general

reference to safety satisfies the clarity element have simply referred to the syllabus of

Pytlinski as mandating such and proceeded without analysis. However, the courts that

have analyzed the issue and applied critical analysis have invariably required employees
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to identify a speciftc statement of policy applicable to the facts of their case. The Court

should endorse such an analysis.

For example, in Lesko v. Riverside Methodist Hosp. (Franklin Cty. App. 2005),

2005-Ohio-3142, the Franklin County Court of Appeals held that to satisfy the clarity

element of the wrongful discharge claim it is not enough for a plaintiff to refer generally

to a statute or to declare that his conduct was warranted by "safety." Rather, that court

has required that a plaintiff demonstrate the existence of a specific public policy in

existing law that forms a policy that specifically relates to the facts at hand.

The Sixth Circuit reached a similar conclusion in Ilerlik v. Continental Airlines,

Inc. (6`h Cir. 2005), 2005 U.S. App. LEXIS 21784, where it too rejected the generic

assertion of "safety" as an underlying public policy where a pilot questioned another pilot

about potentially unsafe flight tecluiiques.

Courts have also rejected broad-brushed policy claims outside of the workplace

safety context. The Eleventh District Court of Appeals recognized the failings of basing

a wrongful discharge tort on "a broad societal interest" in Evans v. PHTG, Inc. (Trumbull

Cty App. 2002), 2002-Ohio-3381. There, an employee claimed that the broad societal

interest in preventing the unauthorized practice of medicine satisfied the clarity element

of her claim. Relying on both Kulch and Pytlinski, the court rejected the proposition by

reasoning that if the employee wants to assume the protected status of a whistleblower,

she must either comply with the dictates of Revised Code § 4113.51 or point to a specific

statement of policy in the law that addressed the circumstances of the termination.

Evans, 2002-Ohio-3381 at ¶¶ 31-38. This is the proper reading of Kulch and Pytlinski

and the same analysis is equally applicable to the broad proposition of workplace safety.
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In Schwenke v. Wayne-Dalton Corp. (Holmes Cty App. 2008), 2008-Ohio-1412,

the court refused to allow a claim of public policy based upon the general concept that

Ohio disfavors the "misappropriation of corporate assets and inappropriate accounting

procedures." Although Ohio surely disfavors such acts, the court found that the

generalized claim did not satisfy the clarity element because it was not clearly manifested

in specific existing law. Id. at ¶¶ 51, 53.

Another example of such a case is Mitchell v. Mid-Ohio Emergency Services

L.L.C. (Franklin Cty App. 2004), 2004-Ohio-5264. In Mitchell, the Franklin County

Court of Appeals addressed whether a public policy exists under Ohio law in a situation

where a physician wrote letters concerning emergency room overcrowding. In rejecting a

blanket "patient safety" exception, the court explained:

any physician or health care worker who complained to anyone about
patient care issues at anytime during their employment who is later
discharged, could file an action for wrongful termination in violation of
public policy. Ohio law does not support such a sweeping interpretation
of the public policy exception to employment at-will. If we were to hold
otherwise, Ohio's long-standing and predominate rule that employees are
terminable at-will would disappear.

Id. at 22 (italic in original). This same deterioration of the at-will status of employees

will occur if any reference to safety is sufficient to support a wrongfiil discharge claim.

The expansion of the Pytlinskf decision has significantly eroded the employment

at-will doctrine in Ohio because, in practice, nearly any scenario can be construed to

implicate workplace safety. An employee who complains about the storage conditions of

cafeteria food that is sometimes eaten by employees has implicated workplace safety.

See e,.g., Miller v. Medcentral Health System, Inc. (Richland Cty App. 2006), 2006-

Ohio-63. An employee who relays observations about other employees drinking on the
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job has arguably implicated workplace safety. See, e.g., Krickler v. City of Brooklyn

(Cuyahoga Cty App. 2002), 149 Ohio App. 3d 97, 103-104. And, according to the

Second District, talking to your employer's insurance vendor about your own job

performance implicates workplace safety. In truth, only an unimaginative attorney

cannot formulate a safety implication out of any termination. Such an expansion of a

limited exception is unwarranted and should not be premised on misapplied precedent.

The Fifth District Court of Appeals recognized the slippery slope the generic

"workplace safety" doctrine presented when it rejected the concept and held, "Appellant

has proposed we adopt a very vague public policy of `employee safety' and `anti-

retaliation' concepts too nebulous to provide guidance for courts, employers, or

employees to interpret." Haren v. Superior Dairy, Inc. (Stark Cty App. 2004), 2004-

Ohio-4436 at ¶ 26. This Court should embrace that rationale and restrict the oftentimes

misinterpreted language in Pytlinski to the context for which it was originally intended.

Requiring employees to identify a specific statement of policy in existing sources

of law will provide the needed guidance in this area of law and will restrict the contortion

of every fact pattern into a workplace safety case.

E. The Second District Improperly Decided this Case.

Dohme was terminated for disobeying a company directive with his only

motivation being his fear he was being "set up" to facilitate his termination. When he

acted to prevent the perceived set up, Dohme contacted only a private insurance company

representative. There is no public policy in existing law that is applicable to these facts

15



and Dohme's attempt to rely on the general notion of workplace safety to satisfy his

clarity element must be rejected.

If an employee intends to refer to workplace safety as the public policy supporting

the clarity element of his claim, the Court must require the employee to identify a specific

statement of policy in existing law that addresses the actual context of the employee's

termination. An employee's refusal to work mandatory overtime should not be

transformed into a workplace safety concern because employees are more alert in their

first hour of work than in their ninth hour. An employee who is terminated for refusing

to wear a mandatory uniform that he merely does not like should not be transformed into

a workplace safety issue because a happy worker is more attentive than an unhappy

worker. The delivery employee who fails to report to work on a rainy day has not

implicated workplace safety because statistics show more traffic accidents occur on rainy

days than on dry ones. An employee simply cannot rely on the infinite configurations of

"workplace safety" to satisfy the clarity element. Instead, he must identify a specific

safety policy in existing law that applies to his specific circumstances. To hold otherwise

emasculates the employment-at-will doctrine.

In rejecting Dohme's claim, the Trial Court properly held that, "Plaintiff fails to

articulate what public policy Defendant violated when it discharged Plaintiff..."

(Decision at 7) The record overwhelmingly supports this conclusion.
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CONCLUSION

The decision of the Second District is fundamentally wrong and is a dangerous

encroachment on the at-will doctrine. Thus, the decision below must be reversed.

Respectfully submitted,
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RANDALL J. DOHME
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GRADY, J.

Plaintiff, Randall Dohme, appeals from a summary judgment

for Defendant, Eurand America, Inc. ("Eurand") , on Dohme's

wrongful discharge claim.

Eurand hired Dohme on January 12, 2001 as an Engineering

Supervisor. In August 2001, there was a fire on Eurand's
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property. Dohme pulled a fire alarm but the alarm did not

activate. Dohme had to run to another fire alarm station to

pull the alarm. Dohme was taken to the hospital and treated

for smoke inhalation. Subsequently, Dohme reported what he

believed to be fire safety problems to a fire captain with the

Vandalia Fire Department.

During his first eighteen months with Eurand, issues

arose regarding Dohme's interaction with his co-workers and

with an independent contractor. On July 9, 2002, Dohme was

reassigned to assume the duties of Facilities/Computerized

Maintenance Management System Administrator, which included

responsibilities relating to Eurand's fire system. On

November 4, 2002, Dohme was granted leave by Eurand under the

Family Medical Leave Act. He returned to work on a full-time

basis on January 20, 2003.

On March 21, 2003, Eurand sent an e-mail message to its

employees advising them that an insurance inspector would be

visiting Eurand on March 24-25, 2003 to perform a site survey

and risk assessment. Dohme believed that the insurance

inspector was there to rate how safe the facility was. (Dohme

Depo., p. 249.) Eurand instructed its employees not to speak

to the inspector, but identified certain employees in the e-

mail who had permission to speak to the inspector. Dohme was
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not identified in the e-mail as an individual with permission

to speak to the inspector.

According to Dohme, on March 25, 2003, he was asked by an

employee of Eurand to greet the inspector, because another

Eurand employee was unavailable to do so. Dohme approached

the inspector in Eurand' s lobby and presented the inspector

with a computer printout that showed overdue fire alarm

inspections. A scheduled March 20, 2003 overdue fire alarm

inspection was not reflected on the printout. Dohme told the

inspector that he may want to check out what happened with

that inspection. Dohme testified that he was concerned that

he would be blamed for the omission. (Dohme Depo., pp. 250-

56.) On March 27, 2003, Eurand fired Dohme.

On June 9, 2003, Dohme commenced a civil action against

Eurand, alleging violations of the Fair Labor Standards Act,

as adopted and codified in R.C. 4111.01, the Family and

Medical Leave Act, and Ohio public policy relating to

workplace safety. Pursuant to 28 U.S.C. §§ 1331, 1441, and

1446(b), Eurand removed the action to federal court. On

November 29, 2004, the federal court sustained Eurand's motion

for summary judgment on the Family and Medical Leave Act

claim, and supplemental state claims were transferred to the

common pleas court.
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Eurand moved for summary judgment on Dohme's two

remaining state claims. On November 21, 2005, the trial court

granted summary judgment on the wrongful discharge claim and

denied summary judgment on the R.C. 4111.01 claim. Dohme

elected to voluntarily dismiss his R.C. 4111.01 claim in order

to perfect his right to appeal the summary judgment on his

wrongful discharge claim. On March 7, 2006, the trial court

determined that there was no just reason for delay of any"

appeal.of its summary judgment. Dohme filed a timely notice

of appeal.

ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED AS A MATTER OF LAW BY AWARDING

EURAND JUDGMENT ON THE ISSUE OF DOHME' S WRONGFUL DISCHARGE

CLAIM."

The general rule is that, absent an employment contract,

the employer/employee relationship is considered at-will.

Painter v. Graley, 70 Ohio St.3d 377, 382, 1994-Ohio-334.

Thus, the employer may terminate the employee's employment for

any lawful reason and the employee may leave the relationship

for any reason. Id. There are exceptions to the general

rule. In Greeley v. Miami Valley Maintenance Contrs., Inc.

(1990) , 49 Ohio St.3d 228, 235, 551 N.E.2d 981, the Supreme

Court held that an exception to the traditional common law
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doctrine of employment-at-will exists where an employee is

terminated wrongfully in violation of public policy. Public

policy is generally discerned from the United States and Ohio

Constitutions, statutes, administrative rules and regulations,

and common law. Painter, 70 Ohio St.3d at 384.

To state a claim of wrongful discharge in violation of

public policy, a plaintiff must demonstrate the following four

elements: (1) a clear public policy exists and is manifested

in a state or federal constitution, statute, administrative

regulation, or common law (the "clarity" element) ; (2) the

dismissal of employees under circumstances like those involved

in the plaintiff's dismissal would jeopardize the public

policy (the "jeopardy" element); (3) the plaintiff's dismissal

was motivated by conduct related to the public policy (the

"causation" element); and (4) the employer lacked overriding

legitimate business justification for the dismissal (the

"overriding justification" element). Collins v. Rizkana, 73

Ohio St.3d 65, 69-70, 1999-Ohio-135 (citation omitted). The

clarity and jeopardy elements involve relatively pure law and

policy questions and are questions of law to be determined by

the court. Id. at 70. The jury decides factual questions

relating to causation and overriding justification. Id.

THC COURT OF APPEALS OF OHIO
SECOND AP['ELLATF. DISTRICT

APPENDIX



fi

The trial court granted summary judgment based solely on

Dohme's failure to establish the clarity element. The trial

court held that:

"Plaintiff fails to articulate what public policy

Defendant violated when it discharged Plaintiff for such

action. Although Plaintiff claims that he was discharged for

voicing a concern for work place safety, the insurance

Representative's purpose for being on the premises was to

provide Defendant an insurance quote. Moreover, Plaintiff's

statements did not indicate a concern for work place safety.

The plain language of his comments only indicates his own

suspicion that the missing inspection report is an attempt by

Defendant to set him up for a deficient job performance. The

only relevance safety has in the instant case is that the

missing report contained the results of a fire alarm system

inspection. Based on the facts presented to the court, it

appears that due to the deteriorating relations between the

parties at the time of the incident, the content of the report

would not have changed Plaintiff's basis in making the

statements.

"Because Plaintiff can articulate no public policy of

which Defendant is in violation, the court need not and can

not analyze the other elements established by the Supreme
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Court in Painter. As such, because the court was presented no

public policy which prohibits an employer from discharging an

employee for disobeying an order, not in violation of any

statute or any other regulation, the court finds that no

genuine issue of material fact exists as to the basis of

Plaintiff's discharge."

The trial court placed great emphasis on Dohme's

intentions when he confronted the underwriter. Dohme

testified as follows regarding his encounter with the

insurance inspector:

"Q: When you approached [the inspector] in the lobby that

day, did you identify your role with Eurand?

"A: Yes, I did.

"Q: What did you tell him?

"A: I said something to the fact that here's my card and I

had scratched out engineering supervisor and I told him

that I used to be engineering supervisor and I'm in

charge of the fire safety stuff and also in charge of the

computer -- the CMMS system. ... And he said what's

that. I said well, I got the feeling that they're trying

to make it look like I'm not doing my job and I got the

forms out and I showed him on January 20 the fire alarm

was overdue and February 20 the same report and on March
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20 it was missing. It didn't say it had been done, not

done, it was nowhere in the system. I just said you

might want to find out what happened with that

inspection, and that was the end of our conversation.

* * ^

"Q: And at that point in time, I believe your testimony was

earlier you were no longer in charge of the fire alarm?

"A: I wasn't even doing anything with it, but my job

description said I still should have been. That's what

worried me. When I got my appraisal, it's back here, I

got dinged for stuff I wasn't doing the first six months

of the year and some things that I shouldn't have been

doing the second six months of the year.

I was under the impression that even though this is on my

job description, he's still going to hold me accountable

for it. That's what I told [the inspector], somebody

made this disappear and I'm afraid they're trying to make

it look like I wasn't doing my job."

(Dohme Depo., pp. 250-55.)

The trial court stressed the fact that Dohme was not

motivated by a desire to report workplace safety issues to the

inspector but, instead, to protect himself from complaint or

criticism. But the employee's intent is largely irrelevant in
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an analysis of the clarity element of a wrongful discharge

claim. What is relevant is whether Dohme did in fact report

information to the inspector that encompassed a public policy

favoring workplace safety. If Dohme did so, then the trial

court erred in granting summary judgment.

The Supreme Court has recognized the abundance of Ohio

statutory and constitutional provisions that support workplace

safety and form the basis of Ohio's public policy, which is

"clearly in keeping with the laudable objectives of the

federal Occupational Safety and Health Act." Kulch v.

Structural Fibers, Inc. (1997), 78 Ohio St.3d 134, 152, 677

N.E.2d 308. See also Pytlinski v. Brocar Products, Inc., 94

Ohio St.3d 77, 89, 2002-Ohio-66. Ohio's Fire Code includes

rules relating to the installation, inspection, and location

of fire protection equipment. R.C. 3737.82; O.A.C. 1301:7-7-

01, et seq. Further, there are federal laws relating to fire

protection and employee alarm systems. 29 C.F.R. § 1910.164,

1910.165. Employers also are subject to inspections from

local fire authorities. There is a clear public policy

favoring workplace fire safety. Therefore, retaliation

against employees who raise concerns relating to workplace

fire safety contravenes a clear public policy.

According to Dohme, the information he shared with the
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insurance inspector concerned whether or not the fire alarm

system was inspected at the appropriate times. Dohme had a

prior experience at Eurand when he was injured after a fire

alarm malfunctioned. He also had reported prior fire safety

concerns to a member of the Vandalia Fire Department. An

employee who reports fire safety concerns to the employer's

insurance inspector, regardless of the employee's intent in

doing so, is protected from being fired solely for the sharing

of the safety information.

Eurand argues that Dohme's claim must fail because Dohme

did not report the safety issue to a governmental employee.

We do not agree. It is the retaliatory action of the employer

that triggers an action for violation of the public policy

favoring workplace safety. "The elements of the tort do not

include a requirement that there be a complaint to a specific

entity, only that the discharge by the employer be related to

the public policy." Pytlinski, 94 Ohio St.3d at 80, n.3

(citation omitted).

Furthermore, Eurand's argument ignores the fact that an

insurer's requirements may function to avoid fire safety

defects. When such requirements are imposed, or higher

premiums are the alternative, an employer such as Eurand is

motivated to cure safety defects. The market thus plays a
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role different from that of government, which may issue

citations, but perhaps more immediate and compelling. And,

making the insurer aware of defects through its representative

furthers the public interest in effective fire safety

measures.

Eurand cites Branan v. Mac Tools, Franklin App. No. 03AP-

1096, 2004-Ohio-5574, in support of the trial court's decision

to grant summary judgment on the clarity element. In Branan,

the fired employee filed a claim under the whistleblower

statute (R.C. 4113.52) based on alleged false imprisonment

that occurred during a meeting with supervisors involving the

disclosure of the employer's confidential information. No

workplace safety concerns were raised in Branan. Further,

Dohme is not alleging a whistleblower claim. Therefore,

Branan is inapposite.

Eurand also argues that summary judgment was appropriate

because Dohme cannot establish the jeopardy element. The

trial court did not specifically address this element, but the

trial court's discussion of the employee's self-interest in

bringing a concern to the insurance inspector, according to

Eurand, arguably implicates the jeopardy element. Because the

jeopardy element concerns a question of law, we will address

Eurand's argument. According to Eurand, Dohme cannot
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establish that the public policy favoring workplace safety is

jeopardized by Dohme's discharge from employment. Eurand

cites four cases in support of its argument. We find that all

four of these cases are inapposite.

In Jerneer v. Siemens Energy & Automation, Inc. (6`" Cir.

2005), 395 F.3d 655, 658, the plaintiff contacted his

employer's ethics hotline to report his concerns that his

employer's air quality problems had not been addressed. Prior

to this contact between the plaintiff and the employer's

ethics hotline, the employer had decided to fire the plaintiff

due to the plaintiff's prior conduct in the workplace. Unlike

Jermer, Dohme was not fired for prior conduct, but rather was

fired for his conversation with the insurance inspector

contrary to Eurand's order to its employees. Of course, it is

a question of fact for the jury whether Eurand fired Dohrne

because he raised safety concerns with the inspector or for

reasons unrelated to the safety concerns Dohme raised.

The Jermer court also relied heavily on the fact that the

plaintiff did not give his employer sufficient notice that he

was raising a workplace safety issue. According to Jermer,

"The Ohio Supreme Court views employee complaints and

whistleblowing as critical to the enforcement of the State's

public policy, and the Court therefore intended to make
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employees de fact `enforcers' of those policies. Toward this

end, the Court granted them special protection from Ohio's

generally applicable at-will employment status when the

employees act in this public capacity. In exchange for

granting employees this protection, employers must receive

notice that they are no longer dealing solely with an at-will

employee, but with someone who is vindicating a governmental

policy. Employers receive clear notice of this fact when

actual government regulators arrive to audit or inspect. They

should receive some similar notice when an employee functions

in a comparable role. Even though an employee need not cite

any specific statute or law, his statements must indicate to

a reasonable employer that he is invoking governmental policy

in support of, or as the basis for, his complaints."

We disagree with the Jermer court's implication that an

employee must make some formal announcement that his

statements are being made for the purpose of protecting the

public policy favoring workplace safety. Employers are

presumed to be sophisticated enough to comply with the

workplace safety laws. When an employer directs employees to

not speak to an insurance representative inspecting a

premises, an implication arises that the employer wishes to

cover up defects, including those that create a danger to
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employees. Supporting the employer's conduct endorses its

efforts to conceal potential dangers. As the Jermer court

recognized, the Supreme Court views employee complaints as

critical to the enforcement of the State's public policy. We

would be minimizing the importance of these complaints and the

State's public policy were we to concentrate on the employee's

intent in raising the safety concern rather than on whether

the employee's complaints related to the public policy and

whether the employer fired the employee for raising the

concern.

In Aker v. New York & Co., Inc. (N.D. Ohio 2005), 364 F.

Supp.2d 661, the employer had an internal policy regarding

shoplifting that was created to minimize the chance of

confrontation and physical injury (i.e., ensure workplace

safety). The employee ignored the company's policy, which led

to an altercation with suspected shoplifters. Id. at 664.

Unlike Dohme, the employee did not allege that her termination

resulted from a report about unsafe working conditions.

Moreover, in Aker, the employee's actions actually undermined

workplace safety. The same cannot and has not been alleged

regarding Dohme's actions in speaking with the insurance

inspector.
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In Mitchell v. Mid-Ohio Emergency Services, L.L.C.,

Franklin App. No. 03AP-981, 2004-Ohio-5264, a physician sent

letters to a number of individuals regarding an incident at

a hospital that raised issues regarding the quality of patient

care. In these letters, the physician included confidential

patient information, which violated his employer's policies

and could have exposed his employer to liability for violating

patient confidentiality. Id. at 17. The court was confronted

with the employee' s request to find a clear public policy that

employers could not discharge employees who complain about

patient care outside the quality assurance chain. Id. at 1119.

This is far from Dohme's situation, which involves the more

precise public policy relating to fire safety. Kulch, 78 Ohio

St.3d at 152; Pytlinski, 94 Ohio St.3d at 89.

Further, the Mitchell court held that the public policy

identified in the statute at issue would be defeated if

complaints were not kept confidential. 2004-Ohio-5264, at $23

n.5. Here, no argument can be made that the public policy

favoring workplace safety would be defeated were employees

allowed to express safety concerns to an employer's insurance

inspector.

Finally, Eurand cites Herlik v. Continental Airlines,

Inc. (6" Cir. Oct. 4, 2005), No. 04-3790. In Herlik, a pilot
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was fired after he raised safety concerns with a co-pilot.

The Sixth Circuit noted the Ohio Supreme Court's willingness

to find a clear public policy from sources other than

legislation, but then noted that the Supreme Court has not

actually done so in practice. The Sixth Circuit then espoused

a position that public policy prevents a firing only when

there is a statute that prohibits firing employees for

engaging in a particular protected activity. Id.

The Herlik opinion misconstrues Ohio law on this issue.

The Supreme Court has made it very clear that a public policy

preventing termination of an employee may flow from sources

other than a statute that specifically prohibits firing

employees for engaging in a particular protected activity.

"Ohio public policy favoring workplace safety is an

independent basis upon which a cause of action for wrongful

discharge in violation of public policy may be prosecuted."

Pytlinski, 94 Ohio St.3d at 80. The cause of action is not

based upon the whistleblower statute, but is, instead, based

in common law for violation of public policy. Id.

We do not suggest that Dohme will or should prevail on

his claim of wrongful discharge. Rather, we conclude only

that the trial court erred in finding that there was not a

public policy that protects Dohme from being fired for sharing
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information with an insurance inspector that relates to

workplace safety. In order to prevail on his claim, Dohme

must carry his burden to prove the remaining elements of a

wrongful discharge claim.

The assignment of error is sustained. The judgment of

the trial court will be reversed and the cause remanded for

further proceedings consistent with this opinion.

BROGAN, J. and DONOVAN, J., concur.
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JAME

THOMAS J. G.

THE COURT OF APPEALS OF OHIO

SECOND APPELLATE DISTRICT
APPENDIX

21



Copies mailed to:

David M. Duwel, Esq.

Todd T. Duwel, Esq.

130 W. 2"" Street, Suite 2101

Dayton, OH 45402

Todd D. Penney, Esq.

11025 Reed Hartman Highway

Cincinnati, OH 45242

Hon. Mary Katherine Huffman

TIiE COURT OF APPEALS OF OH10

SECONI) APPELLATE DISTRICT

APPENDIX



Montgomery County, Ohio - Scanned Document Page I of 9

4

'llii iu I

<

IN 7'HE CC7WN4ON 1'LEAS C()UR't' OF 11ROM1'1'(;Ct?4•IF;KY Ct)I1N"f'Y, OH[O
CIVIL DIVISION

IC'ASE tit.).: 2003 CV 4021
RAN'llALL J. I)OHII'9F;,

Plaintiff,
JUDGE N•L.ARY
ICA11-IFItI'NF' HUFFNqAti

-vs-

EUR<A14G n,'F1F[tt('A, INC,

I)efendstnt.
DECISION, ORI)ER AN[) ENTRY
OVERRULING DEFENBAN7"S
MO`1'1GN FOR SC1MMARY
dUClGASENT IN PART AND
SUS'1"AtN1NG DEFENDANT'S
MOTION FOR SUMMARY
dT1I)G'MENT IN PART
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Ytfed a Memoranduan in Opposition crn September 26, 2005. Defendant subsequently filnd a

Reply Meriorandtuxi on October 5. 2005. -1-his matter is now ripe tor decision.

t. FACTS

1'laintil't, Randall Dohrne. w;:; an cn:plrJyee o? Detendant, Eurand America, fnc.

("Eurantl") frt?m January 12.2001 to'vtarch 27, 20{13. ()aringthat timc, Mr t)irhrrte held

-1-
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two diffuren: positions. 1-Ie was employed as Eurand`s Fnginccring Supervisor frurn Januern

12, 2001 to Ju:y 9, 2002 attd as Facillties'Computerizcd Ylaiatenance h9anagement System

(('h1MS) Adntinisu-ator frnm July 9, 2oU2 to March 27, 2(A`)3. The parties stipulatc that as

Engineering Supcr<<isor, Mr. Dohtne was responsible for supervisit^-t; the vngineering

technicians1staff and that at various times during such tenure. technicians voiced concerns

andlor objections about Mr. Dohnte to Karen A4'aytnire, Eurautd's human resources manager.

Pvtr. Dohntc hacf recurrinl; iesucs with two technicians iu particular. \lr. Ralph Lindon and

'v1r. Danell Iollive€, wlao hiid eaeh been ett}rlvynd by Euraud for approxinarytr.ly sevent.een

aud sixtaen yesrs, respect'i va.ly, at ihe time h9r. Duhotte. was their supervisor.

In or about .tuls•, 2002, Mr. Pohnte w,t> relievcd of his dulics as F,ngineering

Supervlsor and was reflssigned to assurne :he duties of Facil'stics:'ChifvMS Adntiaaistrator.

Plaintitrs 13 xhibit A to ttze Compittint contains the lob description which articulates the

position's major responsiUilities, requisitc knawledge and expet•ience. physical requiremcnts,

scope of contacts, degrce (if control and degree of inter)xrsonat skills required, however the

parties do nol stipulate as to the actual duties tlte job coaisisted of.

On Novcntkr 4, 2602. Plaintiff was granted leave by L1c.fendatu under the Family

14edical Leave Act ("FMLA"). On or about January 6, 2003, such I ve wa_s extended to

January 21), 2003, at w•hich date Plafntiti retttrnrd to work . art-tirne, and three da; s;ater. he

returned as FacilitiesiC%EMS ;Ariminist,atnr on a full-tit^te basis.

Qn a: about Ma rch 21, 11003. [?efendant sa;nt ara e-trtail uiessage to it's ernplo}•ees,

advising ;hein that an unr{erwriter of a private ir,surancc company ("Itcprcu ntaFive") woufd

-^-
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be vi,siting the pretnises on h4arch 24-25, 20U3. ln such e•n-tail, Defendant specifically

instnuted it's entployees not to speak to the Representative and specifically identified therein

certaiit i±tdiViduals with tivhom Elm Representativc shottld speak- Plainti!fwas not iisted as

one or the specitic ind'tviduals %vi,h N•hoin the RepresenttstiVe. shotdd speak. Nowever, on

March''S. Ptaiixiffapproae:hed the Representative in the lobby of the pretnises and presented

I the Representtuive with papers that related to whether a 13re alartn inspe-ction had heen

rentoti°ed from thc cornputcr_ Plaintiffdid not mcntion anv safety concerns undior suspccted

prob[ents to the lZepresentative regarding tlte. inspection results, rather he voiced a co;tcern

that Defendant was "trying to make it look like jhe] wasn't doing [hi5 Ijoh." E)c(ena+crnr s

Woriun fnr.S't,ntnrary,hr€Igrrienl, eiring Dahrne Depo. at 255.

Upon discovering tht3t ly?,tinti££hed a deliberate eneounter«dth Itie Represanmtive

aftc:n cOnf; specitic•,tlly instntcted not to do so. Defendant te.rntiriatcd Plaintiffs entployntent

on March 27, 2003.

(n his Complaint. Pleiattiffclairns that 1)el'ettdant (1) violated Ohio's adoption of the

kI.SA under O.R.C. 4111.O1, ef setl. when it iacorrectlv classified his Facilitie^'CMflrSS

Adn)inistrator posifion as an e%ernpt entployee, thus rendering him ia,eligible for ovcrtinte

pay; (2) wur>ngfttlly discharged Plaintiff, in uiolation of Xruhlic polieV undvr 'rcr e=, when it

tcrrninatcd PlaintifFs etnploynient following his encounter with the insurance Representative;

I
and (3) violated the FMLA upon his ren,rn front medical leave. The third claim was reuoved

to Federal court by Defendant and the court disniissed Plaintift's P?hLA clainr on Novetnber

9, 2(a04. As a tesuls, the only issues be€ose this court are Plainti tf'; tirst ttico claints
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ret:;arding the l'I,SA violation and wrongful tertnination.

ll. LAW & ANALYSIS

Summary jud$ment is appropriate putsuant to Rule 56(C) of the Ohio Ktdes of Civil

Procedure when (1) thcre is no genuine issuc as to any material lact; (2) the moving party is

entitlt+d tojudgtnent as a tnstter of lasv; a;td (3) constnting tlte evidence nrosi strongly in

favor of the nonrooving party. reasonable minds can cornc- to only one eoncluson, that being

advers<c to ttte non-rttoving par y Fferles.s v. 1f7Nis G1:?y 14'c+relrousing C'a. 54 Ohia St 2d 64,

66 (1978). The burdett of,howiny that no genuine issue cxists as to .uiy material fuct falls

upoti the rnovitag party. Mirt•eff v, H.'harf,er, 38 Ohio St_ :3d 112, 115, 526 N.E.2d 798 (1988)

Additionally, a ntoGon tbr scttttrttary judt;meitt forces the nonmov€ng pariy to produce

evidence on any issuu (I) for tvltich that party beara the burden of production al tnal, and (2)

for which the moving party has met its inilial btirden. See Ore.sher. v. Bsirt, 75 Ohio 3d 280.

662 iV. E.2d 264 (1996).

The key to a summaryjudgment is that there ntust be no gerwine issue as to arly

nr,rterial fact. Whether a fact is "tnaterinl" depends on the substantive law of the claim being

Ihigsted. 5`ee Atulerson v. Liberty Lobkv, l/rc., 477 U.S. 242, 247•}.48 (1986): Furner v.

71urrrer. 67 Ohio St. 3d 337 (1993). An issuc of fact exists when the relevdnt factual

ullcgatiorts in the pleadings, affidavits, deposrtions or intcrrogrtto:ics are in confiict. Lirtkv.

Leatl.vcrrks Car p., 79 (73tin App. 3d 735, 711 (1992).

A. U-SA C€ain;

The court mus€ lirst constder +vbethet a pcttume issue of niatertal Fact existv ^s tu

hrr.,//.x,.xnx. ^lorlr rm m.ntanniarv nh nc/nrn/imane nnhase rfm?rlneket=943161 i APPF.NWM/20O7
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u-hether Befendant vio{ated 0hio'> rnloption of the. FLSA urtc€er ().R_C:. 4111.01, ct seq.

When it incorrectly classified his FacilitiesrCMMS Administralor position as an exempt

en3pfoyee. thus reuderiug hitn ineligible tix uvertirne pati.

;it-ction 411 1.03(A) ol'the Ohio Revised Code provides. '[aln rmplo}cr slittll pay an

employm, lirr overtime at u rate of one and one-half times Ilie employee's rate for hours

workcn in etcess of forty hours in one work week, in the mttnner ttnd methods provided in

ai,d subject tu che czentt,tiqns orscetion 7 and section 13 of the 'fair Labor Standars ,Ac: of

1935,' ^2 Stat_ 1060,29 U.S.C.A. 2117, 213, as antended." fLntployees who are enrployed in a

"bona li 3e adminislralive capacily" are exempt frotn the overtinte pay- requir'enteuts under t;te.

Ohio Revisecl Cocle 4111.03 and the FLSA 29 U.S_C:_ ? 13(aX i).

Where an enrpl<,yee is paid more thah $250.00 per week, a short test is applied to

dctetmine whelhet he/she is eligible for the etveraime exemption. Under that test, the

employer nrust prove that: (1) it paid Plaintit-f on a salary basis,(2) Plaintiffs printary job

duties consisted of the "performance of non-mrsttual work directly related to the nran.cl;entent

policies or g,eneral business Uperatiotvs" of the en;ployer, and (3) the Plaintiii's work

"inelndes vork requiring the exercise of'discrition and inclependent judgment." 29 C.F.R.

541 (a)(1).

The parties in the instant case dis.agree as to the n;+ture of Plaintiffls dut'tes in

cap„city as Facilitie,s/Csti1M5 Administrator. In viet4'inz the evidence in a light most

fa<<oratbte to Plaintiff, the non-moviny party. lJcfendant is not e.ntitled to summary judt;ment

as a ti3a€terof law because this court finds that a 6enuine issue oE niaterial fact-exists as ta
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Ptttitrtifi's 1`I.SrS claint and this particulirr issue remains to be litigated.

13. Wron=tit DischarecClain;

The court tnus€ ncxt consider whcther a genuine issue of mc:terial titct exc;til.s as to

whether Dcfendnnt wrongfully discharged Plainlifl", in violation of public policy under

vreefe ^, -when it terniinated his employount tbllowing ltis deliberate encounter with the

insurance Rcpresentative.

An exception to the common-law eniployment-at-witl doc(rine historicallti. foilowed

in Ohio was G;st articulated in Greeley v Ali+rt: i^`trltt- Maintenance Crnrrt`Gc.7<r1^

(1990), 49 ()hio St. 3d 228, 551 N. 6.2d 981. Thc Ohio Supreme Court held that tt d'txhargA

entp9oyee has a privstc riglu € f action under tori lnw• for wrongful discharge where the

ttrrrtinationttf l i i s ernplo}'ment is in eontr3Ventiott of a''sufficicntty clear public policy." lei.

in ^uGrlttr^ r_-Cir ¢^, the Court reaEtirmed its h©lding in ^rzceley, and held that public policy

is ;"sufficiently cleur' wtte€e the General Assemhly had adopted a.specific statute lorhidding

an enrployer from discharging or disciplining an employee on thc basis of a particular

circumstance or occurrence." (1994) 70 Ohio St. 3d 377, 382-383. '1`he i vr r Court

fttrther nrticulated. "We noted [in Grje/e j that other exceptions might he recognized where

the: puh] ic policy could be deentera to be 'of equally scrious intport as the violation oPa

statutc.' *' * 1'he existence ofsuc-h a public policy rnay be discented by the Ohio;udiciary

based ^-m sources such as the C:onstitutions oE'Ohio and the United States, legistation,

adntinistrutive rulcs ane, regulattou,. and t,te con,mon taw" lci. at 383-=84.

The Ohio Supreme C'olsrt iet 1'ainler held that a t'Iainiiil'n)ust satisty four ciemcnts to

-6.
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succes.sfully estt;blish a claint for wrongful te-rminatiort: (I) that clc:<tr ptiblic policy existed

and was rr,anifcstcd in a state or federal constitution, stattae or administrative regulation, or

in thc contnton law (the clarity elenient); (2) that dismissing employees under c.ircuntstance:s

like those irrvolved irt th-,r I'laiutifh> disnrissal tvotild jeopardize tite public policy (the

jcopard) cltment): (3) the Plaintiff s dismissal was nso€ivated by condttct rclated to the public

policy (tlte cau,ation eieiirent); and (4) the employer lackcd overriding le8itin7atc busdacss

justification fOr the disntissal (tlte justificatian eEentent). Ici, at 384.

tn the instant case, Plaintii`f rs-as disc:hart;ed lor dtsobe%inl, a specaGc order fruni his

e:tnph)yer uo nnt spenk with <t tepresentative fiont privateintiurancccotnpanv. Plaintilf[aii;

tn articnlate tsltat publia; policy Defendant violated txhen it discharged plaintifT' fur such

action. Although Plaintiff claitrts that lau w'as discktargcd for vfticing a concern for work place

safety, tlie insutanre Represontative's putpose for being on the prctuiscs u•as to provide

Defenda 3t att insurance quote. Moreovet', Plaintiff's stateme3!ts did not indicate a concem for

Nvork place safcty. 1'Itc plain language of his c.ornmmnts only lndieates his own suspicion that

the niisaittg inspecti.on repori is an atiempt by Defendant th) set ltirrt ttp for a deficicnt job

perfnrmnnce. 'rlie only relevance safety has in the instant case is that the mi.ssing report

contained tlte results of a fire alarm systern inspection. Based on the facts presented to the

court, it appears that dne to t1u+ deteriorating relations bet^4een tlte p.rties at the tirne of the

incident, tha contcnl of the report would not have ch!ntUeYt Plt;intil]"s ba5is in nta.iog the

statenients. Defendant fcared tre uts being set up for !ailure, as evidenced'0y- the plain

language taf :Zis sttitemetits, and fhe lack of any insinuation for work place salcty concerns.
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Because Plaintift'can articulate no public ps.licy of xvhich Defendaut is in violatiott,

the court need not and can not analyze ttte other e!etnerrts estahlished by the Snpreme Court

in Prriruer. As such, he.:ause the co€trt Ivus presented np public policy w-hich prohibits an

employer itorn clischargint; an cmployce for disobe,ving an order, not in eiolation of any

sntlute or any oihet regulation, the court finds Ih1t tto k(,nuine issnc of nialenal firct exists as

to the basis of Flaintit2's discharge. In vieeving ttae evidence in a iight most favorable to

Pla intift; citc ns) n-rnoving par,y, this court Fintis thal rro s;rnuine issuc oflnaterial fact exists

and 1)efcndant is entitled to jtrdgmznt as a ntatter of law

Ill. CONCLUSION

Based o,n the foregoing, this cout,: ( I) overrttles [1-c,fcndant's Moflon for Sumnnry

Judgmeos as it relates to !'I tinlift s claim on tlie aHeged FLSA violation anct finds that a

t;ettuiue isst€e of.ntaterial fact as ta the nature of''plaintifl', rluties renutina lo bc litigated; and

(2) suatafns t?efendr.nr's i4lotion for Summat-y Judgment as it relates to f'laintiff's wrongful

discharge claim beeause no eenuine tssue of tnxteria3 fact exists.

SO OtillF;ltH I):

^
IIOM1ORa L.E^ IAI2Y K f1E;RIhE: li1;Fr^i\TAn
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Copiei oF tlte above %vere sen[ (o all parties liste(i below ta}' cvditrary matl ort ;his date

of'titinb.

L7AVtl) M. D1JWEL
'1'UDl>T. DuW1:1.
ATTC)RNEYS AT LAW
23tQ FAR H1UC AVENIJE
DAYTON, E711ai4l9
(937) 297-E ? 5«3
Auomev for Pla:ntifC

TGDt7D. PL-'NNEY
ATTORNEY t'1'C' LAW
1102; REED 1-[ARTh•fAN 1llGriwAI'
CINCINNATI. ©F[ 4>242
{51 3) 984-2040 x. 219
Attorney for [7efcndant

RYAN C(7LVIi+f. Bailiff
(937)496•7955
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