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STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio Association of Criminal Defense Laywers (OACDL) is a statewide

association of over six hundred (600) public defenders and private attorneys who practice

primarily in the field of criminal defense law. The Association was formed for

charitable, educational, legislative and scientific purposes with the goal of advancing the

interests of society and protecting the rights of citizens and other persons accused of

crimes under the laws of the State of Ohio and the United States. OACDL seeks to

provide the judiciary and the legislature vrith insights from its members concerning the

day-to-day operation of the criminal justice system and how it affects the citizens of this

State. Over the past decade, OACDL has participated as a friend of the court in dozens

of cases, including Ohio v. Robinette (1996), 519 U.S. 33; State v. Kinney, 83 Ohio St.3d

85, 1998-Ohio-425; State v. Thompson, 95 Ohio St.3d264, 2002-Ohio-2124; State v.

Hochhausler, 76 Ohio St. 3d 455, 1996-Ohio-374; State v. Shindler, 70 Ohio St.3d 54,

1994-Ohio-452; State v. Murnahan (1992), 63 Ohio Std.3d 60; In re Contempt of Morris

(1996), 110 Ohio App.3d 112; andln re Williams, 101 Ohio St.3d 398, 2004-Ohio-1500.

OACDL has an enduring interest in protecting the rights guaranteed to criminal

defendants under the United States and Ohio Constitutions. As this case involves several

important issues involving probable cause determinations for O.V.I. arrests, both

OACDL's membership and the client base served by that membership will be affected by

it.
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Statement of the Case and the Facts

Ms. Derov was stopped by Trooper Martin for expired and fictitious tags on the

license plate. 1 Trooper Martin did not observe any erratic driving by Ms. Derov prior to

her stopping her vehicle.Z Trooper Martin detected what he deemed to be a strong odor

of alcohol emitting from Ms. Derov's breath.3 Trooper Martin testified that Ms. Derov

produced her license and registration without problems 4 He also admitted that she exited

her vehicle in a normal manner and that she did not demonstrate any indicators of

impairment from alcohol 5

At that point, Trooper Martin asked Ms. Derov to perform standard field sobriety

tests. He started with the HGN test.6 During the administration of the HGN, Trooper

Martin observed that her eyes were glassy and red.7 However, he testified that glassy red

eyes could be indicators of alcohol consumption, lack of sleep, exposure to smoke, or

leaving contacts in too long.8 The Seventh District Court of Appeals ruled that the State

failed to establish by clear and convincing evidence that the HGN test was performed in

substantial compliance with NHTSA standards. 9

Trooper Martin also had Ms. Derov perform the Walk and Turn test and the One

Leg Stand test.10 The Seventh District Court of Appeals ruled that the State failed to

clearly and convincingly establish substantial compliance with the Walk and Turn test.

' Tr. at 6-7
2 Tr. at 59
' Tr. at S
° Tr. at 7
5 Tr. at 9, 62
6 Tr. at 10
7 Tr. at 15

Tr. at 61
This ruling is at issue in the third proposition of law.

10 Tr. at 14 - 24
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Appellants did not contest this ruling in this appeal. On the One Leg Stand test, Trooper

Martin only observed one clue, which indicates that Ms. Derov passed that test.l'

Following the field sobriety tests, Trooper Martin had Ms. Derov submit to a

portable breath test (P.B.T.), a test that he admits has not been approved by the Ohio

Department of Health.12 Trooper Martin testified that the P.B.T. indicated that Ms.

Derov had consumed alcohol.13 At that point, Ms. Derov informed Trooper Martin, that

she had consumed one beer without reference to the time that she had consumed it.14

The resolution of the first proposition of law presented may depend upon the

resolution of the second and third propositions of law presented. The State asserts that

the odor of alcohol along with glassy eyes and failed field sobriety tests is sufficient to

establish probable cause. In looking to the totality of facts and circumstances that

Trooper Martin had available to him, he lacked probable cause to arrest Ms. Derov.

By admission of the Trooper, there was no erratic driving in this case.15 While

erratic driving is not mandatory for an O.V.I. arrest, the absence of it is an indicator that

the party operating the vehicle is not impaired. Trooper Martin did testify that he

followed Ms. Derov for a period of time and did not detect anything wrong with the

manner in which she was operating her vehicle. The time of the stop was 2:34 a.m.16

Trooper Martin observed a strong odor of alcohol and glossy eyes, and Ms. Derov

admitted to consuming one drink. Trooper Martin testified that the glassy red eyes could

be indicative of alcohol consumption, rather than impairment. Ms. Derov passed the only

" Tr. at 25, 62
1Z Tr. at 25-26

Tr. at 26
14 Tr. at 27
sTr.at59
6Trat6
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field test that was administered properly by Trooper Martin was the One Leg Stand test.

Even if the Court considers the P.B.T. result indicating the presence of alcohol on Ms.

Derov's breath, which we assert below that it should not, it only indicates consumption of

alcohol, not impairment by it. The record did not demonstrate any evidence of

impairment from alcohol consumption. 17 There was no evidence to suggest that Ms.

Derov was likely to test over the legal limit, assuming that this Court upholds the ruling

regarding the HGN test. If the Court upholds the 7th Dist.'s ruling, is it necessary to state

the preceding clause?

17 The results are addressed later in the brief HGN results, though, are not indicators of
impairment. It is a test used to judge whether a person would test over or under the per
se limit. State v. Homan 89 Ohio St.3d 421, 424, 732 N.E.2d 952, 955 (Ohio,2000) In
an extensive study, the National Highway Traffic Safety Administration FN4 ("NHTSA")
evaluated field sobriety tests in terms of their utility in determining whether a subject's
blood-alcohol concentration is below or above the legal limit.

4



Law and Discussion

In its Merit Brief the Appellant, State of Ohio, lists its propositions of law as follows:

Appellant's First Proposition of Law: An Odor of Alcohol Coupled with Glassy
Eyes and Failed Sobriety Tests can Support Probable Cause to Arrestts

Appellant's Second Proposition of Law: A Portable Breathalyzer Test Can Support
Probable Cause to Arrest for Driving Under the Influence

Appellant's Third Proposition of Law: There is No 68-Second Minimum Time
Requirement for Substantial Compliance with the HGN Test

In this brief Amicus, Ohio Association of Criminal Defense Lawyers (OACDL), will

address the issues presented in the above propositions of law in, more or less, the same order as

presented by Appellant, State of Ohio. Amicus will, however, do so under propositions of law

that Amicus believes more accurately reflect the issues presented to and determined by the courts

below and thus presented for this Honorable Court's consideration.

Before addressing the issues that Appellant suggests are properly raised by this case,

Amicus is compelled to note that this case may not properly or adequately present the issues this

Honorable Court believed it presented when it accepted this case. That is, as discussed below,

Amicus believes that due to Appellant's failure to make an adequate record, in the trial court,

related to the issues involving the "PBT" and the "HGN test," none of the Appellant's arguments

in support of the admissibility of these "tests" are found in or are supported by the record.

First Proposition of Law as proposed by Amicus, OACDL:

A court of appeals does not commit reversible error when, after properly holding
that certain evidence is inadmissible and/or unreliable and thus should have been
excluded from a probable cause hearing, it reviews the record from the trial court

18 The Appellant's Memorandum in Support of Jurisdiction framed the First Proposition of Law as follows: "An
odor of alcohol coupled with glassy eyes and faffed field sobriety tests can support probable cause to initiate
field sobriety tests."

5



and determines, applying the "totality of circumstances test", that the record does
not support a finding of probable cause unless the appellate court abuses its
discretion in so holding

It should be noted that Appellant's original First Proposition of Law, as setforth in its

Memorandum in Support of Jurisdiction (MISJ), was different than the proposition Appellant put

forth in its Merit Brief. The original proposition did not make much sense19 and the discussion

following it in the MISJ did not do much to clarify matters. Ironically, the reframed proposition

does not address the factual circumstances of this case; moreover, it contains discussion of a

great deal of matters that are not particularly applicable to the actual holdings of the Appellant

Court and which are being appealed.

Thus, while Appellant's initial proposition asserts "an odor of alcohol coupled with

glassy eyes and failed sobriety tests can support probable cause to arrest" (emphasis added), that

proposition does not apply to or relate to the issues in this case20 In fact, the Appellee could

agree with Appellant's proposition of law and it would not resolve the case.

Indeed, Amicus does agree with Appellants First Proposition of Law as reframed in its

Merit brief. That is, Amicus does not dispute that an odor of alcohol coupled with glassy eyes

and failed sobriety tests can support probable cause to arrest. However; the foregoing does not

describe the facts of the instant case. Moreover, while it may not be determinative in the instant

case, Amicus is compelled to note that "an odor of alcohol coupled with glassy eyes and failed

sobriety test(s)" may not necessarily compel or equate to a finding of probable cause in every

case as a determination of probable cause is always dependant upon a review of all facts and

circumstances presented as the "totality of the circumstances" of the individual case. Indeed, in a

19 See original assignment of error ld.
20 The Appellant may be including the "PBT" as a "field sobriety test" although that is not clear from the construct
of its proposition,
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given case the probable cause determination might well depend upon the type of field sobriety

test(s) conducted, the basis for determining the subject failed the test, how the court felt the

subject performed on the "test" irrespective of whether the officer graded it as a "failed test,"

whether the test -if it was a "standardized field sobriety test"- was conducted in such a way that it

was found to be in compliance with the provisions of RC 4511.19(D)(4)(b). In fact, even

assuming the field sobriety test evidence meets the standards setforth in RC 4511.19(D)(4)(b),

the determination of whether probable cause exists might well depend upon the "weight" the trial

judge decides to give to the field sobriety test evidence and/or the weight the judge gives

contrary evidence as, per 4511.19(D)(4)(b), any field sobriety test evidence only gets "whatever

weight the trier of fact considers to be appropriate."

Fortunately, the facts of this case are not such that we need to delve too deeply into the

foregoing. The appellate court below properly found that the two field sobriety tests the accused

allegedly failed could not be considered in determining probable cause and there is no dispute

that the accused passed the third field sobriety test, e.g. the One-Leg-Stand Test. Indeed, the

appellate court, in essence, found that the accused did not fail the Walk-and-Turn Test, because -

as the Appellant must now concede21- the officer did not give her the approved test and she

passed the test he did give her. Similarly, the accused could not have failed the Horizontal Gaze

Nystagmus Test as the appellate court properly found that the officer did not conduct the test

properly.

(I)
Assuming the Appellate Court did not commit reversible error in finding that the Walk-
and-Turn Test, the Horizontal Gaze Nystagmus and the "PBT" should not have been
considered -as indicia of impairment- in determining whether probable cause existed, the

21 Appellant, State of Ohio, has not contested in any way the appellate court's determination that the trial court erred
in not excluding the Walk-and-Turn results.
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Appellate Court did not err in determining that probable cause to arrest was not
established in the Trial Court

The State failed to set forth the standard of review in ruling upon a Motion to Suppress.

The standard of review with respect to a motion to suppress begins with a review
of whether the trial court's findings are supported by competent, credible
evidence. State v. Winand (1996), 116 Ohio App.3d 286, 288, 688 N.E.2d
9...Once the trial court's findings are accepted as true, the reviewing court
independently determines, as a matter of law and without deference to the trial
court's conclusion, whether the trial court met the applicable legal standards. State

v. Williams (1993), 86 Ohio App.3d 37, 41, 619 N.E.2d 1141.

State v. Vicarel 2007 WL 2694746, 3 (Ohio App. 7 Dist., 2007)

The Appellant would have this Honorable Court apply "the magic words" theory of

probable cause. It is sometimes assumed that the state's burden in a motion hearing is so slight

that all that is required for the burden to be met is for the officer to mention a few well known

phrases such "strong odor of alcohol" or "bloodshot eyes." This is the magic words theory of

probable cause and it is not the law.

The law as set forth by the Ohio Supreme Court is as follows: "Probable cause to

believe a driver is operating a vehicle while intoxicated arises from readily discemable indicia

under the totality of the circumstances." State v. Gustafson, 76 Ohio St.3d 425, 450, 668 N.E.2d

435, 453, 1996-Ohio-425 (Ohio, Jul 30, 1996), emphasis added.

Consequently, contrary to popular belief, once the magic words are uttered, the case

8



is not over. All of the other facts and circumstances are relevant and are the proper

subject of inquiry. To put it simply, the court cannot just say I have three things

consistent with probable cause and I have heard enough. If there are 57 things

inconsistent with probable cause and only three things consistent with probable cause,

under the totality of the circumstances requirement, there is not probable cause. Likewise,

if the court has heard the three things favoring probable cause but not the 57 things

inconsistent with it, the court has not considered the totality of the circumstances. A1160

are relevant and must be considered even if the three have been proven. The inquiry does

not end after the magic words are spoken nor is it proper to reach a decision at that point.

All factors must be considered.

In State v. Homan (2000) 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957, this

Court stated:

In determining whether the police had probable cause to arrest an
individual for DUI, we consider whether, at the moment of arrest, the
police had sufficient information, derived from a reasonably trustworthy
source of facts and circumstances, sufficient to cause a prudent person to
believe that the suspect was driving under the influence. Beck v. Ohio
(1964), 379 U.S. 89, 91, 85 S.Ct. 223, 225, 13 L.Ed.2d 142, 145; State v.

Timson (1974), 38 Ohio St.2d 122, 127, 67 0.O.2d 140, 143, 311 N.E.2d
16, 20. In making this determination, we will examine the "totality" of
facts and circumstances surrounding the arrest. See State v. Miller (1997),
117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v. Brandenburg
(1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

In applying the standard of review and the probable cause standard to this case,

the decision of the Seventh District Court of Appeals should be upheld.

The Court of Appeals, in this case, did exactly what the court of appeals and this

Honorable Court did in the Homan case. In this case the Court of Appeals reviewed the

9



record to determine, among other things, whether the record supports the use of the

Standardized Field Sobriety as reliable evidence in support of a finding of probable

cause. In this case, the Court of Appeals also determined whether the "PBT" could be

used as admissible and/or reliable evidence?Z

After excluding the PBT evidence, determining that the HGN was not properly

admitted and finding that the accused's performance on Walk-and-Turn could not be

legitimately be considered a failure, the Appellate Court reviewed the totality of the

remaining evidence to ascertain if probable cause to arrest for OVI was established in the

trial court.

Eliminating the HGN test "results," the PBT evidence and the Walk-And-Turn

Test results -but not lay evidence of the accused's performance on the test23 the appellate

court was left with the following:

1. a lack of any evidence of impaired driving notwithstanding the fact that
the officer followed Ms. Derov for a significant period of time,

2. a passing grade on the One-Leg-Stand test,

3. a passing grade on the Walk-and-Turn test as it was given to her,

4. no idicia that her ability to speak was impaired,

5. no indicia that her ability to think and answer questions put to her was
impaired,

6. no evidence that her fine motor skills were impaired,

7. no evidence of impairment whatsoever

zz Note, as discussed below, Amicus would assert that even if the PBT should have been admitted in
the probable cause hearing, it did not add anything to the facts supporting probable cause and,
indeed the PBT evidence -viewed in a light most favorable to Appellant- still does not tend to
establish that the accused was impaired or above the per se unlawful level.
23 Under this Court's holding in State v. Schmitt, 101 Ohio St.3d 79, 2004-Ohio-37 the appellate court
would still have properly considered how Ms. Derov performed on the Walk-And-Turn test for a lay
person's view point and apparently found her performance was consistent with sobriety rather than
impairment.
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1

Against the forgoing evidence that clearly tend to support sobriety and not

impairment the only evidence in support of probable cause was the officer's perception

of a strong odor of alcohol, "red" and "glassy eyes" and an admission of consumption of

one beer.

In a recent case the court used the totality of the circumstances, good and bad, to

determine that the trooper did not have probable cause holding:

"It is well settled in Ohio that the mere commission of a minor traffic
violation combined with an odor of alcohol does not constitute probable
cause to arrest for operating under the influence of alcohol.

This case, however, adds the additional element of the defendant's
failure of the horizontal gaze nystagmus test. While giving some weight to
that testimony, the court cannot ignore the fact that the defendant was able
to satisfactorily complete the two other sobriety tests that he was requested
to take. If the court is asked to consider as scientifically reliable the
one-leg stand test and walk and turn test in establishing probable cause to
arrest, the court must also be able to rely upon those tests to establish the
lack of probable cause.

Based upon the totality of the circumstances, the court is satisfied that
the arresting officer had reasonable grounds to stop the defendant's
vehicle, but that he lacked probable cause thereafter to arrest the defendant
for the charge of operating under the influence of alcohol"

State v. Bailey, 2008-Ohio-2254, Court of Appeals of Ohio, Third District,
Logan County.

Thus in the Bailey case the court found the accused's performance on the

other tests outweighed the testimony that the accused failed the HGN test.

(II)

Neither a perceived odor of alcohol, nor red and/or glassy eyes are indicia of

impairment

11



The courts in Ohio have properly held that the consumption of alcohol and its

mere odor are not per se evidence of impairment. State v. True, 137 Ohio App.3d 348,

352, 738 N.E.2d 830, 833 (Ohio App. 1 Dist.,2000). For better or worse, the law

prohibits drunken driving, not driving after a drink. State v. Tavlor 3 Ohio App.3d 197,

198, 444 N.E.2d 481, 482 (Ohio App.,1981). "The mere odor of alcohol about a

driver's person, not even characterized by such customary adjectives as `pervasive' or

`strong,' may be indicia of alcohol ingestion, but is no more a probable indication of

intoxication than eating a meal is of gluttony." Id. The law prohibits driving while

under the influence.

In 4 Ohio Jury Instructions (2006), Section 711.19, "[u]nder the

influence" is defined as follows:

`Under the influence' means that the defendant consumed some (alcohol)
(drug of abuse) (alcohol and a drug of abuse), whether mild or potent, in
such a quantity, whether small or great, that it adversely affected and
appreciably impaired the defendant's actions, reaction, or mental
processes under the circumstances then existing and deprived him of that
clearness of intellect and control of himself which he would otherwise
have possessed. The question is not how much (alcohol) (drug of abuse)
(alcohol and a drug of abuse) would affect an ordinary person. The
question is what effect did any (alcohol) (drug of abuse) (alcohol and a
drug of abuse), consumed by the defendant, have on him at the time and
place involved. If the consumption of (alcohol) (drug of abuse) (alcohol
and a drug of abuse) so affected the nervous system, brain, or muscles of
the defendant so as to impair, to an appreciable degree, his ability to
operate the vehicle, then the defendant was under the influence.

Finally, it should be noted that both medical texts and the researchers who

formulated the NHTSA Standardized Field Sobriety Tests have reviewed whether the
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presence of an odor of alcohol or the perceived strength of the odor is useful in

determining whether a person is intoxicated and have concluded that neither is reliable.

As one medical text states:

"The presence or absence of an odor of ethanol on the breath is an
unreliable means of ascertaining whether a person is intoxicated or
whether ethanol has been consumed recently, even under optimum
laboratory conditions." See Goldfrank's Toxicologic Emergencies,
Seventh Edition, Goldfrank, Folmenbaum, Lewin, Howland, Hoffman,
and Nelson.

Similarly NHTSA researches after conducting a study to determine if trained

police officers can reliably estimate BAC ranges based on their appraisal of strength of

the odor of ethanol noted:

"Odor strength estimates were unrelated to BAC levels. Estimates of
BAC level failed to rise above random guesses. Those results demonstrate
that even under optimum laboratory conditions, breath odor detection is
unreliable." See, Police Officers' Detection Of Breath Odors From
Alcohol Ingestion, Herbert Moskowitz, Marcelline Bums, Susan
Ferguson, Southern California Research Institute, 11914 West
Washington B16d., Los Angeles, CA 90066, USA, published in Accident
Analysis and Prevention 31 (1999) 175 -180.

Finally, the NHTSA researchers also caution against using "blood-shot eyes" as a

basis for judging the likelihood of impairment noting:

"Similarly, bloodshot eyes, while associated with alcohol consumption,
also is a trait of many shift workers and people who must work more than
one job, as well as those afflicted by allergies." See: 1997 NHTSA
DOT# 808654; DWI Detection at BACs below .10, Anacapa Science
Appendix II, E-10.

(III)
The reduction of the per se limits that one's body can legally possess while
operating a motor vehicle did not reduce the indicia of intoxication required to
establish probable cause for an OVI arrest

The State did not raise this argument in either the trial court or the Court of

Appeals. It is a cardinal rule of appellate procedure that a party cannot assert new legal
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theories for the first time on appeal. Stores Realitu Co. v. Cleveland (1975). 41 Ohio

St.2d 41, 43; "Litigants must not be permitted to hold their arguments in reserve for

appeal, thus evading the trial court process." Mark v. Mellott Mfg. Co., Inc. ( 1995), 106

Ohio App.3d 571, 589. As such, a reviewing court will not consider any issue a party

failed to raise in the trial court, but instead, will consider the issue waived. See LippLv.

Society Natl. Bank (1993), 88 Ohio App.3d 33. 40. The State has waived this argument

for review.

If the argument is not waived, the State's assertion that fewer indicia of

impairment are required for probable cause to arrest due to the change in the per se levels

from .100 to .080 is flawed. There are typically two separate and distinct charges that

one faces following an OVI arrest. Under O.R.C. 4511.19(A)(1)(a) the elements are that

"The person is under the influence of alcohol, a drug of abuse, or a combination of

them." Under O.R.C. 4511.19(A)(1)(b) the elements of the offense are that "The person

has a concentration of eight-hundredths of one per cent or more but less than seventeen-

hundredths of one per cent by weight per unit volume of alcohol in the person's whole

blood." There are several other offenses dealing with high tier limits, blood test results

and urine test results. The State ignores the fact that these are separate offenses with

completely different elements. This Court previously addressed the relationship between

evidence of impairment and per se offenses in State v. Bovd, (1985), 18 Ohio St.3d 30,

31, 479 N.E.2d 850, 851. In Boyd this Court stated:

If the state is to be successful in the prosecution of a person charged with the
violation of the preceding section, the state must prove beyond a reasonable doubt
each of the essential elements of the crime. State v. Nolton (1969), 19 Ohio St.2d
133, 249 N.E.2d 797 [48 0.O.2d 119]. Accordingly, in order to sustain a
conviction under R.C. 4511.19(A)(3), there must be proof beyond a reasonable
doubt that the appellee was operating a vehicle within this state and that at the
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time he had a concentration of ten-hundredths of one gram or more by weight of
alcohol per two hundred ten liters of his breath.

These two facts are the only facts of consequence to the case. Thus, the relevant
evidence is limited to that evidence having any tendency to make the existence of
either or both of those two facts more probable or less probable. Standing alone,
appellee's appearance, manner of speech and walking, and lack of any symptoms
of intoxication are not relevant evidence and, therefore, not admissible.

The Court correctly acknowledged the differences between an impairment case

and a per se case.

In State v. Mvers (1971), 26 Ohio St.2d 190, 198-199, 271 N.E.2d 245 [55

0.O.2d 4471, this Court examined the nature of the presumption established by former

R.C. 4511.19:

In * * * [providing that a defendant will be presumed to be under the influence of
alcohol if there is a concentration of fifteen hundredths or more of one percent or
more by weight in his blood], the General Assembly has expressed its conviction
that the relationship between the objective determination by chemical test of the
percentage of alcohol by weight in the blood (.15% or more), and its effect on
people, is so well scientifically established that it need not be demonstrated by
evidence, and may take the place of evidence at trial. The purpose of the
presumption is to eliminate the need for expert testimony which would otherwise
be necessary to relate the numerical figure representing a percentage of alcohol
by weight in the blood as shown by the result of a chemical test, with the
common understanding of being under the influence of alcohol. * * * [Citations
omitted.] When the test results are in evidence, the evidence that the presumption
supplies is the correlation between a scientific fact, the results of the test, and
human behavior; that is, that all persons who test.15% or more are under the
influence of alcohol.

This legislative determination of the relationship of alcohol levels and impairment

is now only applicable in per se prosecutions. The presumption was eliminated when the

statute was changed to per se violations. In addressing the admissibility of test results in

City ofNewark v. Lucas (1988), 40 Ohio St.3d 100, 104-105, 532 N.E.2d 130, 134 the

Court stated:
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The accuracy of the test is not the critical issue as it is in prosecutions for per se
violations. Furthermore, the statutory presumptions which existed at the time of
Cincinnati v. Sand, supra, no longer exist. Thus, no presumptive weight can be
given to the test results under these sections. The test results, if probative, are
merely considered in addition to all other evidence of impaired driving in a
prosecution for this offense.

In light of the fact that no presumptive weight is given to the test results under
R.C. 4511.19 and because those results are not dispositive to a determination of
innocence or guilt under R.C. 4511.19(A)(1), we refuse to read R.C. 4511.19(B)
in an exclusionary manner in prosecutions for violations of R.C. 4511.19(A)(1)
with regard to the admission of test results of bodily substances withdrawn more
than two hours after the time of the alleged violation. As stated above, R.C.
4511.19(B) and Newark Ordinance 434.01(c) do not, standing alone, exclude
evidence of chemical test results. Furthermore, the fact that a bodily substance is
withdrawn more than two hours after the time of the alleged violation does not, by
itself, diminish the probative value of the test results in an R.C. 4511.19(A)(1)
prosecution. FN6

However, in introducing such results, expert testimony, as was proposed* 105 by
the prosecution in the instant case, would be necessary to relate the test results to
the defendant and to the time of the alleged violation, as well as to relate the
numerical figure representing a percentage of alcohol by weight in the bodily
substance, as shown by the results of the chemical test, to the common
understanding of what it is to be under the influence of alcohol FN7 See Myers,

supra, 26 Ohio St.2d at 198, 55 0.O.2d at 452, 271 N.E.2d at 251. Naturally, as in
any action brought pursuant to R.C. 4511.19, the defendant would bave the
opportunity to challenge the accuracy of his specific test results.

The State's theory that the lowering of the per se limits reduces the amount of

indicia of impairment necessary to establish probable cause for arrest for an O.R.C.

4511.19(A)(1)(a) violation is illogical. If evidence of impairment is irrelevant for a per

se case, why would the reduction of the per se limit from .100 to .080 eliminate or reduce

the indicia of impairment required to establish probable cause for an under the influence

or a per se violation?
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The standard for determining if probable cause exists did not change when the per

se limit was reduced. This Court reiterated what test was to be used in State v.

Homan (2000), 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957.

In determining whether the police had probable cause to arrest an individual for
DUI, we consider whether, at the moment of arrest, the police had sufficient
information, derived from a reasonably trustworthy source of facts and
circumstances, sufficient to cause a prudent person to believe that the suspect was
driving under the influence. Beck v. Ohio (1964), 379 U.S. 89, 91, 85 S.Ct. 223,

225, 13 L.Ed.2d 142, 145; State v. Timson (1974), 38 Ohio St.2d 122, 127, 67
0.O.2d 140, 143, 311 N.E.2d 16, 20. In making this determination, we will
examine the "totality" of facts and circumstances surrounding the arrest. See State

v. Miller (1997), 117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v.

Brandenburg (1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

The State's assertion that lowered per se levels from.100 to .08 render evidence

of motor skill impairment less significant for probable cause determinations lacks legal

authority. In State v. Hurley 2003 WL 22700758, 2 (Ohio App. 3 Dist., 2003) the Court,

in the context of an underage OMVI prosecution, with a.021ega1 standard, noted:

Although the State argues that the evidentiary standard for probable cause
should be lower for anyone under 2lyears of age, the State fails to provide
any legal basis in support of this argument rNZ The evidentiary standard
for probable cause to arrest for a OMVI violation is the same for all
drivers, regardless of age. 24

The other flaw in the State's position is that there is nothing in this record, or even

outside of it, to establish that a police officer making the probable cause determination is

24 But see: Village of Kirtland Hills v. Fuhrman 2008 WL 1933379, 3(11`h App.);
Columbus v. Weber, 10th Dist. No. 06AP-845, 2007-Ohio5446, at ¶ 12; State v. Knight
5th Dist. No.2005-CA-140, 2005-Ohio-6951, at ¶ 28; and State v. Gibson (Mar. 17,
2000), 4th Dist. No. 99CA2516, 2000 Ohio App. LEXIS 1197, at * 10,. It should be
noted that all of these decisions were based upon the conclusion that the .02 standard is
meant to equate to "zero tolerance" and thus evidence of consumption is for all practical
purposes all that is needed to establish probable cause that a person under the age of 21
was likely to be violating RC 4511.19(B).
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able to distinguish the indicators that a person with a.100 blood alcohol level would

show versus one with a .08 would exhibit. The difference between the two levels is

miniscule. Even if the per se limits were directly related to levels of impairment, there is

no way that an officer could know what a person with a.081evel would show compared

to what a person would exhibit with a.100 level.

Second Proposition of Law as proposed by Amicus, OACDL:

Given the lack of any statutory or evidentiary foundation the Court of
Appeals did not err in holding that the Portable Breath Test evidence in this
case was unreliable and/or inadmissible and thus could not be used to

establish probable cause to arrest for an OVI?5

Amicus submits that the admissibility of "Portable Breath Test Evidence" is either

governed by statute through the delegation of authority to the Director of Health under

RC 3701.143 or the proponent of such evidence must show that it meets the basic

reliability standards for scientific evidence. Although the PBT evidence was to be used at

a probable cause hearing where the Rules of Evidence do not strictly apply, that does not

eliminate the need for the State to establish scientific reliability. Indeed in other contexts

where the Evidence Rules don't strictly apply Ohio Courts have held, "[a]dministrative

agencies are not bound by the rules of evidence applied in courts." Althof v. Ohio State

Bd. of Psychology, 10th Dist. No. 05AP-1169, 2007-Ohio-1010, at 173; Pearson, 157

Ohio App.3d 105, 2004-Ohio-2251, 809 N.E.2d80, at ¶19; Haley v. Ohio State Dental

Bd. (1982), 7 Ohio App.3d 1, 6. In determining when scientific evidence used to make an

administrative decision is "reliable," the same considerations recognized for "good

zs Since Ms. Derov admitted to the consumption of alcohol and Trooper Martin only
testified that the PBT test indicated alcohol consumption, not a specific level, the
resolution of this issue has little to no bearing on the outcome of the case.
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science" in Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 125

L.Ed.2d 469, 113 S.Ct. 2786 are appropriately applied under Ohio law." Belcher v. Ohio

State Racing Comm., 10th Dist. No. 03AP-786, 2004-Ohio-1278Belcher, 2003-Ohio-

2187,at ¶11.

On the other hand it could be argued that in Ohio, the General Assembly has

legislatively provided for the admission of various alcohol determinative tests. State v.

Veea (1984), 12 Ohio St.3d 185, 186-187, 465 N.E.2d 1303, 1305 R.C. 3701.143

authorizes the Director of Health to determine suitable methods for breath alcohol

analysis. The Court in Vega noted that:

[The judiciary must recognize] the necessary legislative determination that breath
tests, properly conducted, are reliable irrespective that not all experts wholly
agree and that the common law foundational evidence * 189 has, for admissibility,
been replaced by statute and rule; and that the legislative delegation was to the
Director of Health, not the court, the discretionary authority for adoption of
appropriate tests and procedures, including breath test devices."

Id at 188-189.

The State's attempt to allow portable breath tests to be used for probable cause

determinations is an attempt to usurp the power given to the Director of the Department

of Health by the Ohio legislature. The Director of the Department of Health has

established methods for breath alcohol analysis through the Ohio Administrative Code.

O.A.C. 3701-53-02 provides that the approved evidential breath testing instruments

are(l) BAC DataMaster, BAC DataMaster cdm; and (2) Intoxilyzer model 5000 series

66, 68 and 68 EN. The Director has not currently approved any portable breath tests as

evidential breath tests for O.V.I. cases. In the past, however, the Director has approved
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portable breath testing instruments for use in motor vehicle OVI situations.26 The

implication is that the Director, in using the authority given to him by the legislature, no

longer considers any portable breath testing instruments to be sufficiently reliable for

motor vehicle situations.

There is a conflict among the districts as to the admissibility of P.B.T. results for

a probable cause determination. Some courts have held that, although the test results

are not admissible at trial, that they can be used as a factor to establish probable cause to

arrest 27 It is interesting to note that the basis of the decision that the PBT was not

admissible at trial was due to the fact that it was not reliable. In State v. Shuler 168

Ohio App.3d 183, 186-187, 858 N.E.2d 1254, 1257 (Ohio App. 4 Dist.,2006) the Court

noted this rationale:

PBT devices are not among those instruments listed in Ohio Adm.Code 3701-53-
02 as approved evidential breath-testing instruments for determining the
concentration of alcohol in the breath of individuals potentially in violation of
R.C. 4511.19. PBT results are considered inherently unreliable because they "may
register an inaccurate percentage of alcohol present in the breath, and may also be
inaccurate as to the presence or absence of any alcohol at all." See State v. Zell
(Iowa App.1992), 491 N.W.2d 196, 197. PBT devices are designed to measure the
amount of certain chemicals in the subject's breath. The chemicals measured are
found in consumable alcohol, but are also present in industrial chemicals and
certain nonintoxicating over-the-counter medications. They may * 187 also appear
when the subject suffers from illnesses such as diabetes, acid reflux disease, or
certain cancers. Even gasoline containing ethyl alcohol on a driver's clothes or
hands may alter the result. Such factors can cause PBTs to register inaccurate

26 See State v. Ferguson 2002 WL 596115, 2 (Ohio App. 3 Dist.) (Ohio App. 3
Dist.,2002) In addition, the results of the PBT are inadmissible because the Ohio
Department of Health no longer recognizes the test. Therefore, the results of the field
sobriety test and the PBT could not serve as probable cause to arrest the appellant for
driving under the influence of alcohol
27 See. State v. Shuler (Ohio App. 4 Dist.,2006.)168 Ohio App.3d 183, 858 N.E.2d 1254,
2006 -Ohio- 4336; State v. Polen Slip Copy, 2006 WL 3040633 (Ohio App. 1 Dist.);
State v.1VIasters 2007 WL 4563478 (Ohio App. 6 Dist.), 2007 -Ohio- 7100
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readings, such as false positives. See Tebo, New Test for DUI Defense: Advances
in Technology and Stricter Laws Create Challenges for Lawyers, Jan. 28, 2005,
www. duicentral. com/ aba_ journal/. This lack of evidential reliability provides a
basis for excluding PBT results from admissibility at trial. See Elyria v.

Hebebrand (1993), 85 Ohio App.3d 141, 619 N.E.2d 445; State v. Kerns (March
30, 1998), Van Wert App. No. 15-97-8, 1998 WL 142384.

There are several districts that have ruled that PBT results are not admissible,

even to establish probable cause to arrest, including the Seventh District Court of Appeals

in this case?$ The rationale behind this decision is apparent. Why should a test that has

been deemed inherently unreliable, one that is not approved by the Director of the

Department of Health for O.R.C. 4511.19 cases, be reliable enough to factor into the

momentous decision of whether to make a warrentless arrest? The Fourth Amendment to

the U.S. Constitution protects us from unreasonable search and seizure. Why would

evidence that is not reliable enough to satisfy the Ohio Rules of Evidence be reliable

enough to make a decision involving one of our constitutional rights? Even though the

burden at trial differs from that necessary to establish probable cause to arrest, that does

not make the results of a PBT test any more reliable.

In reviewing the record in this case, there was no foundational testimony

regarding the PBT. The record is absent of a scintilla of evidence to establish the

reliability of the PBT for a probable cause determination. The situation raises an

interesting issue. The Ohio Rules of Evidence do not apply at a suppression hearing.

State v. Boczar, 113 Ohio St.3d 148 2007-Ohio-1251 863 N E 2d 155 at ¶ 17. A PBT

test would have to be considered scientific evidence that would require expert testimony

Z$ See State v. Delarosa, 11th Dist. No.2003-P-0129, 2005-Ohio-3399; State v. Fer ug son.
3d Dist. No. 4-01-34, 2002-Ohio-1763; State v. Derov, 7th Dist. No. 07 MA 71, 2008-
Ohio-1672; Cleveland v. Sanders, 8th Dist. No. 83073, 2004-Ohio-4473; State v. Mason
(Nov. 27, 2000), 12th Dist. No. CA99-11-033, 2000 Ohio App. LEXIS 5472
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to establish its admissibility at trial. What test or standard should be used by a trial

court when dealing with scientific evidence for purposes of ruling on a Motion to

Suppress?29 In the context of drug dogs, the Courts have demanded some

demonstration of reliability in the context of the probable cause determination.30 In

cases involving confidential informants Courts have held that there most be some

deinonstration of reliability to establish probable cause.31 The State should be required

to demonstrate the reliability of the P.B.T. before the court can use the result to rule on

the presence or absence of probable cause. The State in this case did not offer any

testimony to demonstrate that the instrament used had ever been calibrated.

Whatever the standard may be, it could not have been met in this case given the

lack of foundational testimony and any evidence of the scientific reliability of the

instrument used.32 The Court should uphold the decision of the Seventh District Court of

Appeals in this case that the results of the PBT are not admissible to establish probable

cause to arrest in an OMVI case.

The State argues that other jurisdictions recognize the reliability of PBTs'. First,

29 This court has held: "The HGN test cannot be compared to other scientific tests, such
as a polygraph examination, since no special equipment is required in its administration.
* * * The admission of the results of the HGN test is no different from any other field

sobriety test, such as finger-to-nose, walk-and-turn, or one-leg-stand." (Emphasis added.)

State v. Bresson (1990), 51 Ohio St.3d 123, 129, 554 N.E.2d 1330. Further, this court
drew no distinction among the field sobriety tests in Homan. State v. Boczar 113 Ohio

St.3d 148, 153, 863 N.E.2d 155, 160 (Ohio,2007).
30 State v. Barbee 2008 WL 2789474, 5 (Ohio App. 9 Dist.) (Ohio App. 9 Dist.,2008)
After an extensive survey of state and federal case law, the Sixth District adopted the
majority view that "proof of the fact that a drug dog is properly trained and certified is
the only evidence material to a determination that a particular dog is reliable." Id. at ¶ 55.

31 State v. Dalpiaz, 151 Ohio App . 3d 257 783 N.E.2d 976 , 2002-Ohio-7346, at ¶ 43
(holding that an affiant must provide an indication of an informant's reliability in order to
establish probable cause for the issuance of a search warrant)
'Z There is no reference in the record as to the make and or model of the portable breath
test used in this case.
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they assert that Kansas admits the results of PBT's for probable cause and at trial 33 The

State of Kansas does not admit results of PBT's for determination of guilt or innocence at

trial. "The PBT results are not evidence of guilt for a DU1 charge because it is not

admissible at trial." State v. Chacon-BrinQuez 28 Kan.App.2d 625, 632, 18 P.3d 970,

976 (Kan.App.,2001) In addition, the Appellant failed to point out that in Kansas PBT

results can be used to establish probable cause do to a legislative determination codified

in statute, not a judicial determination of their reliability.34 This raises the same issue we

have in this case. If it is not reliable enough to use at trial, why is it reliable enough to

effect our constitutional rights. The States of Wisconsin, Vermont and Missouri have

similar statutes.35 Ohio does not have this legislative determination.

In Bokor v. Department ofLicensing 74 Wash.App. 523, 526, 874 P.2d 168,

169 (Wash.App. Div. 3,1994) the Court addressed the situation where a PBT result was

offered at a suppression hearing without any evidence of its' reliability or the officer's

training. The Court found:

An officer cannot reasonably rely on data obtained from a technical device
unless he has some understanding of how it works or assurances of its
reliability from an expert knowledgeable about the underlying principles
on which the device is based; and a reasonable basis for believing the
device will produce reasonably reliable results under the circumstances in
which it is used, including adequate maintenance and correct operation.
See State v. Superior Court, 149 Ariz. 269, 718 P.2d 171, 60 A.L.R.4th
1103 (1986) and State v. Bresson, 51 Ohio St.3d 123, 554 N.E.2d 1330
(1990) regarding admissibility of the horizontal gaze nystagmus test.

The State failed to offer any evidence of the reliability of the PBT in this case. In

fact they did not establish which device was used and that Trooper Martin was trained

33 Appellants Merit Brief at 23
34See Kansas Statutes Annotated 8-1001.

35 Wisconsin Stat 343.303; Vt Stat 23, 1203(f); Mo Stat. 577.021(3)
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properly to use it. Without any evidence to demonstrate reliability, the Seventh District

Court of Appeals properly ruled that the PBT cannot be used to establish probable cause.

Third Proposition of Law as proposed by Amicus, OACDL:

A Court of Appeals will not be reversed for finding that HGN evidence is
inadmissible and/or unreliable where the appellate court relies upon the
testimony and admissions of the arresting officer wherein the officer
concedes that he failed to comply with his training and/or admits that the
HGN test should take a certain amount of time to perform and the evidence
shows the test in question was completed in a much shorter time frame

The Appellant, State of Ohio, incredibly suggests, "the appellate court arbitrarily

came to the conclusion that the HGN requires a minimum of 68- seconds based on

Trooper Martin's testimony." Amicus submits that the officer's testimony about his

training and his admissions that he learned in his training that the HGN test takes at least

68 seconds, coupled with his admission that he only took 48 seconds establishes a

violation of RC 4511.19(D)(4)(b). The officer admits that he took 30 per cent less time to

conduct the test than his training requires. Substantial compliance defined by this

Honorable Court in State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372 {¶ 34}, is

limited to "de minimus" errors. A 30 per cent variance is a major variance and well

above de minimus.

Amicus would note that, per 4511.19(D)(4)(b) it is incumbent upon the State to

prove "by clear and convincing evidence that the officer administered the test in

substantial compliance with the testing standards for any reliable, credible, and generally

accepted field sobriety tests that were in effect at the time the tests were administered,

including, but not limited to, any testing standards then in effect that were set by the

national highway traffic safety administration." (Emphasis added.) There was no
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evidence introduced as to what the NHTSA "testing standards" were at the time of

Ms.Derov's arrest, nor was there evidence that the officer was trained in the most recent

standards. Indeed, there is no testimony as to when NHTSA published its latest SFST

manual. Thus Not only did the State fail to meet this burden, the appellate court properly

found non-compliance with the standards used by the officer based upon the officer's

own admissions and concessions as to how he was taught to conduct the tests. Ironically,

the Appellant, State of Ohio, now seeks to discount the officer's testimony in favor of the

State's interpretation of materials not in the record.

Amicus agrees with the Appellee that the question of whether the HGN test takes

a minimum of sixty-eight seconds is not determinative of whether the officer in this case

demonstrated that he substantially complied with his training and, agrees more over that

the officer's testimony also established that he did not conduct the "Onset Prior to 45

degrees" phase properly. Moreover, other than the officer's testimony and admissions

there is no record upon which for this Honorable Court can even attempt to determine

whether a minimum time frame for conducting the HGN test can be ascertained.

While the NHTSA manuals provide some details and times related to the conduct

of certain parts of the test, the officers learn how to conduct the test from the trained

NHTSA Instructors. While the reported cases, and the cases cited by Appellant, do not

include the testimony or instruction from a trained NHTSA Instructor, Troy McKinney,

Esq., co-author of all four editions of Texas Drunk Driving Law, Trichter and McKinney,

2 Volumes, Michie Publishers, who is a trained NHTSA SFST Instructor has published a

very good rule of thumb on the time it takes to conduct the HGN test 36 Mr. McKinney's

36 While published in many joumals and other material, the attached article Challenging and Excluding
HGN tests was originally published in the Champion, the a publication of the National Association of
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analysis (attached) is that the HGN test must take a minimum of eighty two (82) seconds

and consist of (14) fourteen passes to be done properly.

However, while Counsel would respectfully direct the Court's attention to Mr.

McKinney's article and analysis it should be noted that perhaps the primary purposes of

that article is to 1) break down and explain the various elements and "passes" required in

the HGN procedure and 2) to provide a numerical "smell test" to be able to use to see if a

particular HGN procedure could logically and reasonably have been conducted properly.

Counsel submits that is does that quite well and that any HGN procedure that does not

pass that test cannot logically or reasonably be conducted in compliance with the NHTSA

procedures. The HGN procedure followed in the instant case does not come close to

passing that smell test.

In the appendix Amicus counsel has attached an attempted computation of

"minimum base times" for the various elements of the Horizontal Gaze Nystagmus Test by

reference to the text of the NHTSA SFST manuals used in the McKinney article. The term

"minimum base time" is meant to denote the absolute fastest time that a given HGN

examination can take, but will necessarily underestimate the time. It should be noted that

the time it takes to conduct an HGN examination will vary depending on the third stage of

the procedure, e.g. checking for onset of nystagmus prior to 45 degrees. Hypothetically, the

earlier onset is found, the less time the test may take. However, by counsel estimation of

"minimum base times" the fastest HGN test will take long than 78.5 seconds. (See

appendix H)

Criminal Defense Lawyers April 2002 at page 50.. Please note that the formatting of the attached is
different from the publication as it was provided by Mr. McKinney at Amicus Counsel's request as the
version appearing in the Champion did not copy well. Counsel has also been informed that this article also
appears in the supplement to Dmnk Driving Defense, Sixth Edition by Lawrence Taylor (Aspen Press), a
treatise cited in over ten published Ohio opinions.
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Amicus again submits that the record does not contain enough information to

allow this Honorable Court to set a legal standard for how long it takes to complete the

HGN test and, moreover, the record does contain the officer's admissions that he did not

take as long as he was trained he should take. However, if the Court wishes to peruse the

various manuals, Amicus would urge the Court to review the McKinney article and

Amicus counsel's attempt to compute minimum base times for the phases of the test.

Amicus submits that logically an HGN test must take more than the 48 seconds it took to

conduct the instant HGN test.
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CONCLUSION

In conclusion, the Court of Appeals did not err after excluding inadmissible and

unreliable evidence from the probable cause determination. In viewing the admissible

and reliable evidence under the totality of the circumstances test, the trooper lacked

probable cause to make the arrest. The results of a portable breath test cannot be

considered, even for probable cause purposes, since there has been no evidence

introduced to establish the reliability of the unit, nor any foundational evidence regarding

the particular unit used in this case as well as the trooper's qualifications to operate it.

Finally, the Court of Appeals did not err in excluding the results of the HGN test from its'

probable cause determination. The HGN test was not administered in substantial

compliance with N.H.T.S.A. standards.

Tim Huey #0023598
Scott R. Cochran #0065497
Attorneys for Amicus Curiae O.A.C.D.L.
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OH ST § 3701.143 Yaga l of 1

*3701.143 Blood analysis to determine alcohol, drug or controlled substance in
body

For purp,ases pf `451 1 1 and ^,5_I ,.^4 np tf^ ^eyJs^d Co^, the director of health
shall determine, or cause to be determined, techniques or methods for chemlcaily analyzing a
person's whole blood, blood serum or plasma, urine, breath, or other bodily substance in order to
asGertain the amount of alcohol, a drug of abuse, controlled substance, metabolite of a controlled
substance, or combination of them in the person's whole blood, blood serum or plasma, urine, breath,
or other bodily substance. The director shall approve satisfactory techniques or methods, ascertain
the qualiflcations of individuals to conduct such analyses, and issue permits to qualified persons
authorizing them.to perform such analyses, Such permits shall be subject to termination or revocation
at the dlscretion of the director.

As used in this sectlon, "drug of abuse" has the same meaning as in section 4sos01 of the WW,eSi
Loe..

htcp://web2.westlaw. cow/zesnltldocumenttext. aspx7sv=Spl'zt&seraice=Fimd&xlti-l &findt... 1 Q/21 /2008
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4Q.iz711.19 Pagelof4

407i711.19
4 Ohio Jury Instructlons 711,14 (2006)

Ohlo Jury Instructions
Crim ina i

Ohio Judicial Conference

Current through August 2008 Update

Volume Four
PartII: Specific Crimes

Chapter 711: Alcohol Traffic Offenses (Rev. 1-2Z-061

711.19 Oper+ating under the infiuence of alcohol and/or drugs of abuse R.C. 4511.19(A)(1)
(offenses committed before 1/1/04) [Rev. 1-21-08J

1. The defendant is charged wlth operating a (vehicle) (streetcar) (trackless trolley) while under
(the Influence of alcohol) (the influence of a drug of abuse) (the Influenee of alcohol and a drug of
abuse). Before you can find the defendant guilty, you must find beyond a reasonable doubt that on or
about the day of , , and In County (other
jurlsdiction), Ohio, the defendant operated a(vehicie) (streetcar) (trackless trolley) while under (the
influence of alcohol) (the Influence of [specify drug of abuse]) (the influence of alcohol and [specify
drug of abuse]).

2. OPi=RATE. The term "operate" is a broader term than driving. It includes not only a person
being In controi of a vehicle while it is in motion but also a person, whether conscious or unconscious,
in the driver's location In the front seat of a stationary vehicle so as to be capable of doing any act or
series of acts which could cause or contribute to the vehicle being put In motion. It Is not necessary tc
prove that the defendant ever had the vehicle In motioh or intended to put the vehicle In motion.

COMMENT

This instruction should be gfven only if a genuine issue of fact is
raised concerning the operation of the vehfcle. State V. .IC earv (19s6),
^2 Ohlo St.3d.J., gy^ N e.2d s^ extends the concept of operation to
stationary vehrcles. See also State v. McG one (^^^x,) 52 Oh12 St3d
122. 570 N.E.2d 1115.

Only If there is a dispute about whether the vehicle Is capable of
movement, is an instruction on operability necessary, aperabflfty of a
vehicle has been addressed in varying ways by Ohfo courts as an
affirmative defense, an element of the offense or a factual issue.

3. VEHICLE. R.C. 4511.01(8),

4, ALCOHOL. R C^Q] o1(Bl(i),

5. DRUG OF ABUSE, You are instructed that (specify drug of abuse) Is a drug of abuse,

COMMENT

http://web2.westlaw.com/resutt/docutnenttext. aspx?v.r--2.0&rp=o/2fGVelcome%2f 75 %2fd... 10/21/2008
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4 0JT'71 1.19 Page 2 bf 4

The classiffcation of a parttcular substance as a drug of abuse is a
question of law. The Identity of a particular substance, whether or not
the defendant had Ingested that substance and its affect, if any, upon
hrrn are qc{pst/ons of fact. F'or the definition of "drug of abuse"see gC.
2925.02(a 19.01, 3719 QIYfA1 3719.41 and 4,yZRQ1fE)

6. UNDER THE xNFLU'rNCE. "Under the influence" means that the defendant consumed some
(alcohol) (drug of abuse) (alcohol and a drug of abuse), whether mild or potent, in such a quantity,
whether small or great, that It adversely affected and noticeably impaired the defendant's actions,
reaction, or mental processes under the circumstances then existing and deprived the defendant of
that clearness of intellect and control of himself/herself which he/she would otherwise have
possessed. The questlon Is not how much (alcohol) (drug of abuse) (alcohol and a drug of abuse)
would affect an ordinary person. The questlon Is what effect did any (alcohol) (drug of abuse) (alcohol
and a drug of abuse), consumed by the defendant, have on hfm/her at the time and place involved, If
the consumption of (alcohol) (drug of abuse) (alcohol and a drug of abuse) so affected the nervous
system, brain, or muscles of the defendant so as to impair, to a noticeable degree, his/her abllity to
operate the vehicle, then the defendant was under the influence.

COMMENT

tate Lr„ H^y (r97r)^^8 Ohlo St 2d 89^ 57 D O 2cL^$4 ?7F,
nr F JdZ!L& $igt@ v. Steele^195^j 95 0hia Aoo, 107 £^ (2 0. 488,
117N.E.245$7,

7, CHEMICAL ANALYSIS (QPTIdNAL).

(Use appropriate alternatlve)
(A) Evidence of a (breath) (blood) (urlne) test administered to the defendant may oniy be
considered as evidence indicat3ng whether the defendant had or had not consumed some alcohol.
You may not, on the basis of the test alone, conclude or Infer that the defendant was or was not
under the Influence of alcohol.

COMMENT

Testimony that an analysis of breath, blood or urine reflected the
presence of alcohol in the defendant's system may be admltted Into
evidence for the limited purpose of proving that the accused had, in
fact, consumed alcohol. This testimony may be admitted without expert
testimony. The court may be required to give instructions advising the
jury of the limited purpose and appbcat)on of this evidence.

(B) Evidence of a (breath) (blood) (urine) test administered to the defendant may be considered
along wlth atl other evidence in determining whether the defendant was or was not under the
influence of (alcohol) (drug of abuse) (alcohol and a drug of abuse).

COMMENT

A chemical testresult may be admissible In an-H C^f5i1 29!?l^
prosecution when the same test Is not admissible in a prosecution under
R_C. 4srY,rg/q)^,^31 o^rl4), New^y Lucas /T988) ¢^ Ohio St.^

http://web2.westlaw.cornlresult/docuutenttext.aspx7vr=2.0&tpao/a2fOlrelcoine%2f 75%2fd... 10/21/2008
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4 0JI 711,19 Page 3 of 4

= 532 N .1;,2_d 130,

An actual test result offered to prove that the defendant was or was
not under the inf/uence would be admissible only upon the offering
party presenting expert testimony to expialn the meaning of the test
result to the jury. State v. Szulc (L1ec. 29, 2000), Erle App,No. E-00-
021, unreported; State v. 5cheur^(198fi), 33 Obin An{Z3d 257. 515
N.E.2d s2^ isa v. Ba =t ^^^^1 30 OhiQ^]p^^d 14Z, 506 N•E•^
1208.

8, EXPERT WITNESS AND HYPOTHETICAL QUESTION (OPTIONAL). 4 03I 405.51.

COMMENT

This instructlon should be given only if the optional chemical test
instruction in subsection 7(B) Is used,

9. REFUSAL TO SUBMIT TO'rtST (OPTIONAL), Evidence has been introduced Indicating the
defendant was asked but refused to submit to a chemlc8l test of his/her (blood) (breath) (urkne) to
determine the amount of (alcohol) (drug of abuse) in his/her system, for the purpose of suggesting
that the defendant belleved he/she was Ulnder the influence of (alcohol) (drug of abuse) (alcohol
and a drug of abuse). if you find the defendant refused to submit to sald test, you may, but are not
required to, conslder this evidence along with all the other facts and circumstances in evidence In
deciding whether the defendant was under the Influence of (alcohol) (drug of abuse) (alcohol and a
drug of abuse).

COMMENT

Maume nistik, 69 =n . 3d 339 1994 hl-i57,

Some appellate courts have applied thls Instruction to refusal to
perform field sobrtety tests. 5ee State v. Fiynt, 11th Dist, No, 2001-P-
0116, 2003-Ohio-1391 State v. Arnold (Sept. 7, 1,949), 12th Dist. No.
CA99-02-028.

10. ADDITIONAL FINDING:
PRIOR CONVICTION. 4 OJI 413.35,

ii. CONCLUSICbN. 4 03I 413.01.

12, CONCLUSION WTTH LESSER INCLUDED OFFENSE, 4 03I 413,21, 413.23.

COMMENT

This instructlon would only be given If requested In a felony
prosecutlon.

http://web2.westlaw.cozulzesulfi/doaumenttext.aspx7vx=2.0&rp=%2fWelcoz».e°/a2f75%2fd... 10/21/2008
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Ilrra n!@gllpaiplp+i2;ylmlfnuld he nddrtl.fo tfm mithflc77mlcq IV edlu•
iion, Pdmsaium undplidsphuto- eho.ult3 bu siprplelaenitd as iudi-
tadcd, t^IInlenlly.^ sign(flcant itbnorlnul 1!imgdlhrinn prolt76 may
iwmirrv ndmfntalnlHSn rl'PTrrrh.ibrn•n nl•Irm'trmil HIlnn+av Ir. 'I'im
pi,itslxteeof liefwr shoujd prqtnpt n.din},+ern acarR=h.'fof., and lreat-
numl uC i.t.i mifoing9'.

As>giitvany.phlioo( prescmipg t(i ll!e 11) with Lubeoauo;diere:d
meniai :qln}uiy ttlpYd but thorough tlrvqnl'igatin!1. tipd krcetmvp
nhould 6u tlndcftAken.,ror mvmyible rJl,tisey. U,!';muicly allel'cd.ntqn-

td1xtnlus.spt!bna Ilyppxin.;hyPugIycuinia, ot hpiaid ctYccL 91A.pptc•
uletlttnl Gzygsyl ahiallid 69'IUtinininlerml as ncceled, pdravennua
deiNr'nat 0 1,0 g1kqJ..lllinipfne lU(t'. mg, Ictd linlitxqne ? nmg
sltou7d he mlminielcmd nc„cllulnqly ixdiuna,d. Ahllomral yitol
xlgns s6auiU lie no1cJ, 8nQ dto puSienlBhl+uld trt> evnlrluYud:nnd
Ireatad aeqardingly.. pnlibns who arc oulribmive Itud vialeni
xhnulil' hc physicanyeeslreincri amJ lhun elicq+ic:illy xcrlnre4 Nitlt a
bf5117AdiaYSpine. ALYentpls by.llW%a who Anrclhiically intngiualqul
tqRign rout againgl 111edihU ndvittq or aho }licnlpt }u It.avp slmuilt
nlsx bc prcvmtlcd(C95np. IIS1,')llupresancenra¢xmn:col'an odor
of nlliunql on lho'6re,th is nn nnrplioblq Ipuuns ,uf aeCCrraining
R91CIlkr a pCrHnl Ila ililOdionitltl trrwhCt{1W Iahullnlha9 baaU L'{11V
num5d tuccutly. uvcn undler;optinlwn laboratnr,y x+rntlitidnx.l"^' A
Illvmugh pllysicnioulmiominll ¢h4VIti L}C perl'Urmed In ch3lLYdrn
pnicipi(qLi% Vr,:acsiaing nlcdjc:u or &wgicul illnassex.^' Wltjlq
intllc lil), qle prdienl sholild he.ovulumed IMuqunuly. ),Ihomtory
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Md radiograpiyc in><lqing suldirssfwul¢ bc obtelieadus olinic.dly

,Im7icdied-
ti ypriely of leclmiquea a.nd qgents truv,e br.gn. @dvocnted, iti ttte

psnl eithw to reversc 11te intoxleating cffeckr of crlwnol or ys on-.
bsnca.iu elimins(ion.. tYeYtiwr enffee rxu eufTcioe itsi;lt'couuta[aaia
•tlw irppuitmi psychornotor fwtcl'unts. set:n widt noute #aulxirrn-
tltwjotl linriier andeifotal reports suggestcd a role f'or naloxtme in
+evsiming athanol 0laxi•wttiot0p'F1but lho mnrtlfg aotild nat in:raL-
ably reqH'oduced,110 Tlte speairtio botraodiatephtc anutruisl
hnil lus na pradictutilc effect on otlumnl inloxicnfion. ftisrEunsvz

unakety rhetn spa:iP6 pthano) strdagonist will be digavered 6e-
cause cthunWCs mechaoisn+s qfaption t(icoottlhlu%bnd ppParontiy
sFd nnPmadi3led by a singlereeapttrt. f.tamndialynis is yn sf[ectlvo
nrelms of.enimnoiqg tlrcqstnmie elinrina(ian Itf at)w, uol because
af its amnll votttme o1' distritmtimt atnl livw tltnle.ctdar weight, In
guvere etlutndl poi5auingtcsptting in ttspimtory fuiiurp •or pon?a:
homodialy9i't muy be 4n adjunpt trentmont to stlpporlive.e,vw.
]iawever,Ntje ixrural.y intiicated to rwoonanry.

LaharatoryTasting

13huvl Yttsta timt may be IuUpihl inctudo CliG clecrrolytca, ltlllil,
cmatintnp, kcrnrias,dtoWne, lipaep, }ivar enxyorea, ceagdlatipn
,pmfilo,.,onmumiu,_ cnkium,nnd,mttgne^ium. Tutal -botly annpltc-
siwn niay be derfletsd,beccause oEpoardietaty9urako; rlecreapeS
(il.fibsoYptiun ar.;oadary:to ethanol, utui rennt wasGng as noonsa^
tquenpe oP tlie cthauol-minla! rYiuroyi9.f'" t'sttepts wi(h ad mtipn
gupmcmNnlioaoicWSisehuald'huvr urlnekelono'8+und,3 seruntiac-
taie tevel (Chaps. 24mrd 66). gWYdodsenmior nrinary kcSanQs
mxYlit indleafl.ye ofstctlydlio ketoa44d'asis (AlfYr.), sfnrvaYluaJte^
tosis; or dlnbeticl(oluacidas'is. &ccauae tlw iahtrtatar,y nitraprus-
sSdc reae}lon dotects vnly ltaloltes'(a9dtuno und acetoncatata) and
oot ¢-hydrokybutyralu; tita.assay ftw kctoncs,in. putionls-tvith AKA
may be^,yorily irtittlly positive. 'I4igh s®to^rn aeetorre levels tnuy
lMi'mdllSniN¢ 0 iee)p1'opapol lntnxiontiotl. kblan()-a-OallUl 1CYt,̀l
ph'qtdd'be inoliuted'iu'ilte initiul IabomtqY.y studiftsr'iftlre bland-
elhruiol :ponoontmiion is ittcrmsisicni with tlte paticat!s. cliuw
tondituon,a.prnmpt roview.oFtf>c pn(iert'x hisiory is. ?udicatqi,
a)rmg witftan wxlMetstive.eentvlt for nntmdarryin,g.qisarllW, espe,
ciaiAy tuxitrrrtntabpiic, tranmu: rotnted, nouroiogic, und `inf'eciioue
eliubgiau. '.COmpeose p#ients wifh :e.tballot lcv.ib; below 300
rngldL {65.22 atnwlNl.) anrf patienis iW¢Yr •valtfee in exeraa of
3t87. tng[dL {bSJ'£2 inntollL) wlio txil to ilttptuveclhtiaally, dudn$ it
liroited pexiod,oCcidsa:46aernalton,.tit,,mrid:lmvcn{lmuut Cf scan,
tqllowedbya lumbarpunciareif-w,qrrnytod 13t'ctrcve.rahronRcnlly
.eiitmwl-iulernat pniiwtts aro -proate to• trautan mrd .oongtdu.pslli(cs.
hoWof wliidit can cause intraoatobtui Hlccding, tite thres.holJ.foe
t,"f seanr0ug titose idrtientsyhould Izc)uh'tiqulytl'y law..

Wlteit b'toird rttetlrnnal, e(hylene blycol, auri isoprdpannl lcvels
are i.udicatcd. bul not Caadily avaihfblq a,samm asinolulllY bY
Rr.aziug poimri5prt.^ssinn'may be U01p'lid, A Itigh oa,>iol gap, tire
difiarreuon bolwoen iho mprtpytvdurtd.the calcutatcdsenun asrna-
IAlity. pmttkiea 4udiarwt •evitlanec lltat osmoiioalix aetivc agcnts uru
prosent cv.rchas (hc toxicatlWhols (Chup, 24)-liowavvr, e'Stor'
mul" osmni'gap' doesnot climhLuta d)e toxic nlcohaig ns.Craing pas•
ylble eeuaes tbr aitinereasud anioa gqp ntntn'balic a0doa1a.64
Pdiranol i4c81f w111 conlributc .to the nteasu'rad semm nsmUlnlity
and ttrux lo Qte osrnnl trap. Gihancl's aentribntian ta pstnulalrty
ann'ba estrmated by'divldt.ng lhe cibenol Ievni in Mg/dL by 4.4
(ane-len(lt thn mateeuiarweight of ethuriul) and add.ed du lbe py1-
ctlbued pamalatity.

Thsro nre •ntru,eroue metbo4ol0gias nvai1abla2o detact; d?cyires"
enee of athrmol pnd 9uautitntt: iLi lnve:l, 141aorl,.a4ltPAOI icvdlspu-
ronncd. by imntunoassay or gas cbxomntngntpiy nre, cnmmanly
used in hndplvJls. Altlwugh aceurate, lix+esuits af theso tasta nt:ry
'hn doinyed sevzml lrontr4, trnd tllis.dalay may Itanipar dcctsiotrv
makitrg nnU mnnupennent+n tlie enrergtncy solting, T3rcaUlt-91eoltat
nonl•yxAr6, uttirlg miw'qlxocASsors anEl infrnreii specfrnl snalysis,
aeu widc'ly avpildble nixl ate'rpu(inely used by Iaw•cnlbremnen(
ageyuaes as aihanalactcaningdeviees. 14 'lita tt1A cetting, tltey
7iave heCo shown to aCaurntety predict biood-.etirmsol levnls,'a4 ge,
cou8e, ilw +inonnsqirws pr unpooporativo palientamty bd {mable to
r:aopemte wiih the•propm uue .of the txeuth=ainphnl aIraikY;er, at-
tranpts have beem mode la sample tite broptl, of uucunscious pn-
licnts With btudh.alcohoi davice¢•atta511ed to mrdh•oup ood nasdl
tpbG aduptel,01•1" ri'he nomtal blood/broath elhnnol ratiq also
,detndnsh^ute^indiviSuai aiul itrtcrindiv(dual vsriatiorrs over linto, Ys
i?lSwr gotxrttial:scxuvesaf eixor 1ni;lude mr:attt uswof nUpuwkon-.
tainhlgproAuctp, belcirhlgArYwnitingqf gacirlr o€hanal conteuts,
inutloqbnta o.,rUtalatinn, nbstwc(iyu prrlmonarp discaeo, abr) I>oAr
teututiqae.'•`dPtutbpamot'c.}nplUdose inlraicrs (Mt)IJ tmY aont.ain
a siv+taoantoooeemnrtirxt uPcthanol. 33tealh eliwqol measure,
moulq vAth a tnean oaranoi lovel of 189 tngttll. (4.1,1n5 mmdUt.)
W.ci•e iaWnicrl justnfipr 4wn puffs oFTOmalafe (biwltarol mapylalq
with 3934 otbunol), .drmtkomrtlor (ouatlutrine utnsylate with 3Q.%
e4htuttrl), tvimW.etre Mist (ndrenalioo' witlt ^4r7° ethrwut). mtd
qatbritanrol, wliila, simull'nnaaus bloori.ethnuol levels' :wrse unde-
tectrilile:'^^t° Ardwugh NTAIs mfy ontisb elev,tl'rune -or brcnil!
8lhnrial' nbnve thq legat driterin.'fqr Intoxtealion fhnse afibets alt
tnnlxletlt and Tany •6prevWhed by:n' Iti-tS ininule ,n,ItCfVNl be+
twastYMf1'1 uKa am1 txeuth-elhunol•tr:rlirtg°''"9

Dipstiolclesls.deai8tted M iletcc:tethunpl in suliva nrc'leas reli-.
ablc than bSdUl(r lestsoud eamwt. he rcootnMctnlottml lhi.5-timc,.W
iJetaminingihtty. aoiti atirvl asl,exs (HA6k!s) ntay.be:ti highly scrt-
sitive teyt 1'ur eUulnuL tlxe,3o perattso Fv°i^C^ ironlyia in ihe syetem
for nt, least 94 horifs.lhey muy IraYC a ro1rY as 'a. 'rtlarf<er of reoatit
othuuot trsn; .evret nftor otlrimtpl1iir eompleteiy meuubo6z.ui1. lu.ow-
cycr; dteGw'vntktNllityselitnifcd and tttcir plat•.e iit •pulianl managw
ntentis.undaBrretL '

indlcgtiaas'lor Hmpiialiaatioa

Apalierd wint uncAUtpiiwted intoxiqpticen con bo snrbly .dis-
charged fipm, the IP atCcr a period, of earqi'ul observmion, An iu.
divtdttal dhou14 qutbedlenhni•god twhiloaSill cii.nically Intuxiantmd,
t'tpwe'ver, cmtsidnration muy'be givnrt te?.n sithallonwbera (he tn-
toxin8leJ ^t^tianl tydisu.har•gotl ku a prolaetad mWironment uruier
tba aupor0100n pf araywnsilNb ddult.'In this casa the cllnical os-
sasstrtent ur thepatinm la rnoreimportant llurn iltc blood ethnnoi
ii;rel. 9nrlicdlinqs. fbr bospilalttdrn(9xirru InNude petsistditly nlr
Iwntutl vitdl' siglu: persiStantiy ni)nomtul fnnnrtul stalua with or
wilhaut nn ohviyus eaase, tt mixed.ov.ardnxc, opncamitaut scrious
trauntn, aoitaequmttial ethonoi wilhehuwal,.and ma associtrled geri-
ousiiisease ptwms such iu; punurmrtid5 or gustrointeatinal ltemor•
rhnpe.

Snure tilbeAmlics i'iuveiop nn argnn7c braiu syrtdronte Atat per-
slats evou wlreu thepptron ip aobar.'Mrmy athers nrepnor, leukso•
eial sapport, anzti lauk thc.nbility to cornply with n..trentment plan
'rYms, llrodtr•eslroid foradmisniou sltodld belownr for chrqnip
drinkertc witvarc hotnnless, medicaUyindigent, psychiatriaally
p;drut, or dihcnvise disoelvnntngcd. Alcultplicg wito aro sober anJ
who Je,ito o1lruttol,demxi6cation cati be udmiued lur "rlryiqgout"
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Police o^.ces° detecti.ot ai' breath, oclors f rc+ra, Wcohv1 -mgest;on
Herbe'xt biosYowim -,"°, lb%am-^ Bztzas °, S'asail F"uxn m

`YoodLern ^udy'er+tlx.$^ ^rce, i14td YCet<' WaWRrcv,.ffi6m4 LaJpga(r., al mw, 175d
. b i^w.r^armate jnr ^'31¢kn^r $^, fQDS'?t. at& .8naddv^ â'J. 227ot, osa

,4edvmlU lsguec 19.9at wr,7Ar3 4 kNrmber tWa.

,1W¢ut

pofi= aiaeers *cquaAkV vse tbs pr.e5xaca or aheac aE nu akaBal'breaih adar fvr dacwoxa qn p»mxrdin.g,fl,xd= iura sebdety
49ft* X6d=ZWo0sP amessepatqoaqpzalsr itGgaUw taoes 77w caaatt ytaaty ^yed 7Ae^co^ a(Xtlet^s naqbaes^e,y
to drxavr an alwhel eaor Sum 14 aab,ja3e tvha um nt bicaui atcohat eotomatradaqa OLkc:'} iga&* &w xema rer a,13n g/dy,•
Ovtr a•a h pemud, " affixx had 24 upprscvnides ro pino bas noaa 8b.* ftMjuaI emd of a 8 fu. tube ttrraygh tvbtch ttrrijwny
6kar. 9Wptm wex h7dden bebm.i msoam wiNx a siftfar ft htbc fa pteveat ou hµe odur aaw. IIudee tl,tgas'opt&mum ^tditionv,
uiqrama dcwmd.oa[;r mc•t8rtdt eQ ft dme £aC 8AlCs 6e3wy 0.08 m1d d4! of ft e^8¢ IMG's.si or aiwvn f?.789'm Aitee toad
ponmmlptim eaaeC defcW;eeq derbnd A.R1i34r. f7ffiaGS %= tmalrlC Sa rtccg^ tvGetYar'tlte, ¢4:oho[ Be•,^tagemax'17^5wnc,
yo>abpn tlt vad^t. Cdor l4mgtL. eaffmaDaa +,vene tmt^tld u7 ^$.C ;eve3s. L+^t ad'$AC le^£m^ad ^!a dme abnvr tdhdam
gne^tee. TSne ^siw tl+Q^a^ t6at esw vama' oprimt^ ]e6aahwy ran^9fiows, brtemit odv.r d+twtt}aa `^ mu^ab3t mbieh mey
sraouat 3r the,faw der,ecdan ratr fuaad iq. caadforia^wiiat6scamqfloffi. m 1499 -^aevic Babmo LA Alt si.phtd Mqrvad.

Sep+wnpd: Nw.hot adar dexmia¢C &on@ aieatrul aaawm8ud IEdumaB ddwa

elJFahal breath ador ts the ma6t frertiteady ded
aoeervadrmt by 'tJ8 poi3c affic'n bz alcOkal ttaatr.3
taa0'm offeslRes. Usuallq the 6'avulgtSt of fibo adpr in
aatqorind ae oNhmr s.ligl, modcr+te or etraag, L aVW
tba St4nant neii'saoM au thLs clne at afflae9' favmifga-
Hun of drivese, littte ohjGriwf evldeatM is aaiisbib ou
the praN"iLy of aa¢aaaskatZy derating, wm** or
memiemg alooW C.dars.

A aamputer lltczalttre sefY:b, .sRpplemwttd by =am-
faiag zeftmces. hi varlons pubiimzicme eBefted ortiy
nw arudies arnminiCg sAe deuctahpfGy of breat4•aico•
he1 odor. 13n Srsc stndp mas foand In a mono*mph
pnbiisbe& by WWmAelr 09M (C3ecana PAt4aa 1932,
Ea*h'CZatarialfaa. 19$1). 'Wxcbmk iwo a pmfesaac at
u1r Univasil,• ar rupa, 8wadra ane pcweaico asra
a'arafritkS Pz»na beaa4f,sr8S tesaLg of 5$Z dllveY3 anesre•d
for pasv'bk dri+&g trader the haUmce oP slcahhaL T1u
bafi.̂Y+irtat wdng o=mYed ia palice sPations thraugb:

°canstpeta'iu,8 autLae'saeat t^az 4135 Rnnet C-zt PJm=a,
Sdnn cA 94t361 ilaA, T_d,; -r1q18493^wm I'1m + 1-81&B87-
u775 ama3: bwkalw^ada.ed.a ' .

aUG SWtdwl, eIld. Wtlrtt pwTb=md bg lmne Ibm. 134
phyAfciam. Ztx sevm he4aaviaral tecLi ttidwia'1 the
ado: of ab.vhal an tlk braafb, dzs Rombqxxg Test oi
body ntvay, waI6ing a ettd+ght ime and tamunq, 9pger
to Srow teyt, piddOmw up. sms.U objefz7s med ytwxe4
speerb. EwA af tluae fitms 4u the 3edsviam.0 beltorr
wpn Ldlnfisiamcd SO aII .tVbjerta 'tAsidd.mmtt notacl that
ft r-amim•=^^ er.mnxs;d a.,•«•t*-° a#9oc ernnt at tbe
pa&* mttnr, arud ttiadbze tho bta^ aft wauld have
bmrsw during tite ,po9r abawrcl{nn etagt.. 246 eabjocc
wfiaee biaad AICC11C1 COOLOactrattoat (,iLkq was 0.06°k
or boWr. Lerl an ala+FcOi 'bxeaih odor dereacd by
phymkdane.'B,ksrr•a 0.061 acd 0 48°!011AC, iB% of thb
drieera wrsa detm-„-ci as 7taviB sn adpr; betw= 0.081
aStd d.lU'S6 &$.C, fi3'Ye of the drivaxs vocae datett4 &om
0.10t to 0.1814A $AC, clale^s a-vmxgcd 811A be-
twca 0.I81°I> aad a.250% aSAa, deftFtfens avcxa8ed
93°S;, rinti it was oniy at bw 0.26i°k HAC Utut an
aleobo3ic adar. was 100% cYemslerd on dfs bzeath„ It
shaatd be vortd tlwk an rhee r3s;aeCS 3ad beGa arrested'
.Coir prabable YasuahatGd rUct^' aad .wara alwidug
=qr nt}w sqmeaams of alcrltat ynesenw whirh xxilu
have ;u^ the: piiys=n's p®tccptl.on. T?=lte ti>js
the ptub8bflity of de•.ccbag s3coLol an the beaxh m

Qd72-97't14.918 - am.rnat mno@ $f 999 PTS,iu Sr•imn I:d. A3 4a1•n ^.
kIC 34e01-4579f9899tl0$4•3
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migttt 9ava isiduazr^ j^ 3a t7&'SFSdmars ^d
^aplptaa 034ies wamd be pmeeaS, fa thC mL•sat
eu^ T'.ae emlg' coe pmse=re:s tn t3m az= mqcia be
odcs. Tn adailtinn ta . anjte d^^tp raxa as
a fttef."Scm of B1C. V6rItlna blyes am cev=qcye wmre
=laumed by *q atr6jecze =d the 'roZZn rcf 6averap
type an d r7ectabiiir! ms a]so ammtuKL

21. Dt*t

'She dmp==eat was aonavetr3 ae came dotrbta.Wuxi
a=km widt frnp'.Mesftd.tzaais aver a A-h aecnd.'llc
Site was 9he L'm R=Vwciqu nqwS k'mgtaai:aml*
aE' ^. Lm AnpiN p4ldno 73Cpa=lwersr (l;.a,M),
Tw=ty offaM wha patsidpaw ai tSe slndy mcm
aaiar.3 and c.p=kncmd T3rug Rm6piiion Eipmu az-
tirKHOg s. aaanemir27 triesc4t'icmliost aiaas.

AdvvS a with a zmn BAC wm cat:eastg Jdimtmea. 22. ,9*xt.s

beiw= 0.05 and U°wa Cne9ampttAaf wa3 wwed
nve: a 1a 2 h gera9. .AfAT an adrifNanal balF ]srrm'
wait; aabjacts. drovm D. aar avex a. daQnr1 • =ftxta to a
a4&* poinz„ wBarm an nfter/obpaCv®r oaevased afth
3im ariasr aad momd awmg atlta sympn?uss whoslrer
an aicuhot ddat` waa pv-,cucd. Otl,a 's,yrapzwW EX-
amme3 wcu faco Onzbiag, slufind• ar,7eeab ogc ddac?cm.
demeaswr, dSsnergied 1t2it,. Paor d--.aiziy ae3'r:cxkma
dls8oor,.iri. ?'.50 OifMU tb= mada a %otonaftactaa
wLcx'rQ r3se dvar sinoutd.'bs detxuiedtbr iarther ^

=tiy oxatu*i•s ones at&SaB.'by arucas .m. dreadag
dz:ae;s wcder sha 3a$=m of dcal3o! (i}t1.•la
aca, 1985}. T56s was aa ex^^idiens^i• ^tuody wi^'e 75
>ma4a vc6mtex driveas wasrr adtafth=xod erhMi.6ea;
esagag uuTu-:gat to gcd&re~ 7lr1Ca ai• artbw =wa or

GnA Nu. 000 740 0920 P. 010i 040

`d ?darkasmc ec at,:wm'deae Anw*sYS 'mi ?namdars 31 Mg" 19"r180

d v:ri>ablc tmsII vm htb
^.^..^. • ' .

Z'IIB Gtha xvw= ae4w W,SCft iihe id6G0 w88 a

NatlGasl Eg'away 12liL'SilCrf'^LOE SpfCd'f A(]7!{tl.li(t"a-

aan, De0arr»tett af T.tar.ac fhTHi5AJ1^ti gdCx

maine mpz^

idmrfdatina of a• =a HAC tlsher as havteg, nimiml. " F"igat mabtA mai siw frmsley. agas 21-35 yxars of
pdta: Sffic off==• wr:ed aWare da.t they, `pvag Pme^ EPr 1?pddpamd. as: Peo voipnles soajec!a.1'Ix.y wets
Pedng fe an ai=W ymdy, a 7%hlxo-pceitiae rau is tm^ wi3h uma"pepar sda atid ffi=• ==cd far
uadnabceBtY $igft than qrouYd a=r'ua =mJ tz^c rItpsicat astd ayriptuumi ^iTaes =6 usa gf ineffimslim
attsps. ,An nia0bli l pdar tvas de=a:u im.'rldaCSr 5sitis aad' drttpYl. Aloahat am wds gasowmd with tlte CBhstan
ZACS bpsw= 4.05 and 0.08°Jv aaly 3°0h of the tzne et al. (1969) awmt9ty-fzeqeu^c3-v^iiy male
vmdacog a false wMat{ga aasr sare. af 6134. Can. Apa=mb aio me: =oawaC'ccbracla Am= mrolled
veoeiy, v1• of ddvaa w#ir BA.t:s bxtween. 0.1q aad' ic oRdm of apaiicslim 1'Say wee: aavlaed at 960
a:2.F/a am demrred as cdt,ting,' aa alcoBa7 odar with =diiland at ti4C atwi.y, ia^ t'he mmlmmm
S55Y< Slse atzz6mey„ i.v. rksicrs aimaa. 0.304'a aflt do- •amu='.ad thp t9gas aE abcaW '6awsragm tfuy waaid
tecm1. Ya'abilfty hd^ixea affim^ 3a 8^txsr' i^ adar driolC, ft duezadon at dta dszkmg pesiad, afrd thd•
wm qtriPa igzga time ft scadma twaa-i end. '33ey wce 3matxac*ed te

•lisc• fteciau xaxs aaF +. •bF VYwmtk aad G'mwan absWar fitwm t'aad for 44 H,ptiar to the *dw&ded tboua
stames aptresr resuOly Q=paQS>5*, a#ituuah yiAcs in for baalaa3ng ihe 34vtis0. Att- sahje:ts. gavao wxitt^
ft Campt= ssud.y betx^ 0.10 meti 0.159o wete Iema 4Yfcrme3 oartlvmt to volunta;g pa psukagatlon• ,+'k
wa?i doteo.ci,. pmsazhiy dm ta ft aaraaoc imid ornia- tfia- ev:pftfmastt. tivV asp= nf tha amarfmmt aad s3b-
uars Under w^ tllo Cmrtgvm stad.'j •was nCYT.ssnt$. Jrat9' quxHrinstinn VC'C qna'trord by a& 'vw91'akiaaaf
I"nf.s m anisitaet CP llae wibinmi; sftiy d= m tb6 rzrltev twazd:
aneaoaed *arx •at' a saobo, 3n a_ael6 smtiqn, %inatLa
fticcor •m theV"xpraxk snufy was that t6e piSyaicana 21 Ak•oAol a+euanast
kaem thac tkop ane dblixs wft dr*ea movaed•ffar,
pmbalile IAtJT. Sbe, pimdo1 doaarm and dxm(<iog idap wce t*asaed

`1'he sutdy renorted ias rBia pancr wae PecFwmeod ur. so tBat at eanc CZ iha fOUt tm eesniavs 12 sc.bjesz
eaamine po1ic: a^s abnit'y W de:xi diepnol adosa bad 3ACa zmagrng f^= 2e.r0 m:aug,* 6.1i6, Esofi
uuder apcanztar murfixiMlr,,, bge withont paaibt ecn snWeas•wpy assigned s t•stW- PtAk UC, aad tha atca-
ram+nsHnn by q174Ei9ation of atha br.78viClal C'LlS. 'q0i tlv8e wa8'La3c.11$tdd G7 >arfte" that B'^k.Ir' taldv8
'z9zas ehn smdy was aancOr:v_,t 3n a rlead =VnmMW=l iam a=unt xumdw, bodg wek*t, hody, ==axition
nHtH suujea•s bibwlag i6rossgh a 95crt ptmaua ttba x aad dmatioa cd' the drhikim ua.d ahscrntiaa ycio&
cm==ate ft 6rurh ar=:a obd ;a•svoxx odor x5ad-• SnbJeda m•aqk for 44 1, nr l.i b foD,?wmL by aa
vavva. F]M= piucr,d ihir anatriis uesr t]io erSZ ®d• , adftonal'setl:' hpec ab+orFucv. paced pn,er ro pr=-
of R,ho tuhe, u°trb•^5 etoad be°tmxi aeeclna'sceeee wkh astioa 5a feiaieg. T'.aa stashab bm=pa meee &1 grrdf
a anr fat--ffio mbo. TWa insmc•d tliat no ot9ter aehaw 'voQfam ('VA ethaumq missd wish orsnsa ,jniae, m
icrai caa snggcsting the gtesmoc ca' eScn3sR9. w66 rraqf lw^ (4S',1e ethaxwi) '.oaae1 w3Yh. i'IYa vi`

97A• at tha fmx 'xhesd vm 756 &Isapoa0b)a; i-e



0CT/21/2006/TUE 03:16 PM ATWAY&COCHRAN L.L.C. FAX No, 330 743 6323 P, 011/040

E dlol,ivxetxzr aG/dc^de,a.2^7}armrd.FnmreraWu 3.t a99) 175-160

Cais, red -uiup (1i'^6 dhca4 and be= (anpcoai,nxtciy.
4.": % ethanal by voiuRCe).

no m^.9'S AtinKY atld wd'" YVCL: BCC/Cd as i17iG es3n&L
gatdm st xqnai fzme Snceri*. i'mhe ouaor mns of
bear wwse gi"n at egual lic.y, iaztuvaL+ ia tfte nnmhcr
xx?uired ft t94o taz" B.AC.. 8AC m"vm=w= wce
obraiuai wi1h htra Inacwymrtmxn pxavided by theT.AM
,aersdHaarv=aa4eu Tatvisiwn aad oparsrai by &A-PD
Iacaffimry pmaonnei. . .

&P.

74udc7nbdn8 smdars o=mzd 3a a latige iocmga area.
Tmau6 ==Od ln twa saMais larv roam, fq ahic'c
nneqtu plastin aurfaias (76 in. @Igfi. Yad 28 feeY low
wer kqft&d +vsIl so wult RWu;ametdy Si.r &xk &vat
ane ead u$ mb rao:n. Tho floar was siaslrml aa hrnic
sidas of,t6e onstaiz. a# egoed 3ata+rtts. aa p7ffi3iam 1
shrnugh 6. 95zs ware ant in *e cusrans at BaBhts of 60,
66 amt 72 in. 4o aiiaw the iusaiioa ad' plaad<S tunes
1]dalcnB su6jtcb uaed the 0 posttlons aaoac aplnYS&ri'
ate forr6a:e.tacighp: T.ta tu'bea wesr fffu. kagfk afbaat
plastia wii6• a 1114 3a, eagroal d4ameemr 3wd.11q in. watl•
thrk^

23: PrvcrAuea

A. Su6ferat
Su6Jacto Famt aaasgarbedto ft LAPD fmzMlorh;r tazi

40G6 bAmw 'J,71a.dR to d7C BEALt at arma$, $te2th e6nage8
wezs obbined to eou5ssa haw am Y1ACs. antjetta'
b1oQd prnpjrea was•a chmalood end Sexaab ®bTaaw pcn-
•videct uqae samploa whith wme tmtw ft pnw=cy-
Reseaa h aWffanaui•kmad anisjrcal'•t1u'aaghout tlIe ds•mic-
ing attd ahxupaau pmriad. Snhjem ware auawecJ, w tdm
lmuh when a minimmn of en bcnc:aad elqmdafter the
absorpuoa pe^]nd 51x suiqectA :aad.]opnk hetwaca sase
peiiod 2 and 3. bue otlu[ su*:;w''sad aflcwyed ltmt&
h=ase tS4ey bngan ddalrng le.ter in the oomiYU. Ltmc'h
wss a pfxxa, aiad. aod C= ohips.

At eavh test peeiad sSx sobjtft wae aaoAxt*ci 4n.malt
of tde tun oam4ng xonmv. Bsaseam4 xesistmuts eeeigaad
tLem to spw6o pasiri.cns baEhamd ft cnrtaia : dolnr-
miaed by an iaog=plqm 3:m15a sqnara desigrx for wait af
tba foar 'kediv per}eds. {5ncz in tqeti: poaid4uas, the
sahjeMS placed Zcis 4mt1t nalus haiF way tlnwngis dio
sloa acd =od Akwiy,

Although ibee4 Wera 14 su6jc;ts, 'miy 12 p°rticS?rarei
at ascL trst moicd. 5ab,jcov 1-12paniripawd in periads
1 shxangfi 3 huE in pax5ad 4, sohjeM 2 and 3 amb
z^ byaabjras 13 aad'2d. T'ais ctatap wearmmti.crd
ia onder to contiaae uw •present a Batano`ti aisai•tiadon
6f8ACe et ad{ WtlL pCS3adB. _As Y11i! $A•Y'3 of 9lSllj.octs 141W
hepLu d4jWag raiiy dac:'mdd, athec aibjacta hegan
driakmg aud aaecr bro•ugtft iuxe the smBy. T7u, aumimr
oi m6jc= at zzn SAC deeessed, 3a 1m pe=iqds.

I?7

252 Djj?qs,r
Ltr=-$ vem mfvrsed of i6e ^mt ah c^ve

amd, weu eVan dm far.ms. to record t6eir er^=
a i snbjects, i^a=;Mcd anty by mimbar. 'SSwe data ;ax;n
eeqnGVted MPMUts 29 to the prgmmm or a6ee= of
alooboi odoc# the aumartlt alP t&c adar^ if SmaML, du
iype af saeohol hem:raSm ald sa mth=w as to the,
@},7pe9 RAC amỳm 'RwO ikx '̂ USN}CI YC 1{'2IL.itlG`q ,]-
rm`ij and nat to coaveru with Ue suiijeets. 'ihe 3A
omcco wersrr vt !ma Lwrs grmm w&fuPi aEtmza#od as
quodSVeXa m dereat ra7ms at dfficrmt•7aC pcziads..U.t
narJi t:si' pes9ad to aamommsmnde jm4gnm* amty an ft
ux oahjmta bm #5q ruem ta wtrich they'cvaar•t cmtoed far
t6et tva+t par!ad.

pfar the 12 aeWtp were pnsdened by zmmav,a
asdmta.cet, rhm aP&brs wgw. aumnwaad, The mS,jecm
wm hiddmu,finw, the arTcm'view 6yahe apav,nc ptaspio
mm=. ^ ofYarr appYSrawr,d a13^ cmY9iR poa%
tioa aad, whazt m3y, askc4 a sncj®et to bluw througlz
tho taat 3ube, e.g.'lmda d, biaw thcwogh yatu tnim'.
110 comnieted ft foum for that snbjera und' tltat ts,st
pp3ad bmet, on =ba pramnae or nAeauce nP an odor of
647hol, I3'e ihaeaumd;c ft asravad7ab7ctaqaoutrlecf
positxn m, that : oourt and opated the 7c+eerlute tmu7
aIl atc sa*edis s¢eM saammnaf. ,SYpca rhe order of
smo4ing sn61cats wes satxgiom, if'tluea mme a.amay am'
rO.s &nm snu *ft oae au'bjtcx to=dW there wonid'
Laeo tmom na syakemaa ratqv, r,pvn acamtenoa,
o[d= haaded thpir tmax fmtms tD tbe co=ach wdataat
=d leit fiua xacm Th0 onst periode bepu sx 12M sad
were raputed at 13:00, 1k:00 aud I^.•:S h.

3. 'RemnMb

3.11 Afeowraed B.dCs

Two Farremiao 3utaximeieX'9ALA we.samren heiote
uad aft aa'uY teat paciod. 'Sabto, I F+womm thm rtleazx
=aured BPsC Ibr boesth spmw;mew For 14 aabjec+s at
tonr wat tlx= ne taW.a indimtex due *"mpa asu-
gtmrod by mch suhjezt A7caha! was en[y eddW3Igrsd
to eaeh sup,jazt at asimgte denting peaocL Tcs pmiads
£ot odor detectian lasted no utore thau 15 m'sn eaJ* asd
ft de+6ibn in Ak•C loym[ dux'ing t6asa pea•iode avcdpd

3? O^carro'rletedYon Pate fa tha adr^ from dmhal

Tabie 2 snmmuiuea th® a=wry of adrx damattan'ay
t5e 2!1 ot8ctra Mt'rraoit aF ft fiour xac praads Fcr atl
dgemdpn a*:rgns and by thm 9AC catoso=. "
r.flould be 120 datedon anaiqra Itr nam podad CmA
otS^sQ evahaz'lag alx X41e=ta1. but ammval d= noiafs
Wmm m9eaicg far the m st du'et pWods.
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;ra

^nnm i Te6te a'
Rdcta s ieama•.d 3fiCl:ar id t+61o= <L r3me W t dsxs DWad;ic2hc! $CZggth e alctitni eder by HdC 1pnmAer cr --dBet

Tmc7 Tcst2 Tr.a3 taet3 B^

d am 0.6tl.a 6W 66QQ- ?7M
2 0.Wa a3Ya6 a00 Naae
S aauo a.c60

,
}itin6

d a^ a6u0 a.61N 6.UF6'. 8ama6n
s
6

aaaa
amw

aaaa
' ad100

aMo
oa0a

am
am Butbo.

7 aloe a^os 6.^a" Q466 4mBa
aun
aA6@"

a.u^
pA18]

aa^
6•A6i •

ams
GaSR Bez

16 a,la0. (Lffid a.061 u,433
aasQ a.o.̂a QA21 40aa

L a,a1r 0" oqw 6.Bw^ wkta
13 0.!t$ BW
14 8pqtbm
iYG 9s 8AC am 0.ad? aoo 6.0i4

_: ,:'.•e 9^*

3tmntta. £ar +be i¢et twn' 94rRa4a wM be m'ta6aae:d
mirlaity, ay rhn• aaeettsm aafou af t3m -1anc3 alm*
oilangcd thn prolm6w27 L2 d6ftc4= OvaYSil, APOOM71

'eWs.:md++±* at' odars loers' $t mui 7d°le iu' H16 ftt cwo
petiiootl3. FTlftkai._a'+* df• t5e ima r,,oeltlv6 AAC cstiti
gosW frnmd' 82 wd "!S'Jn am 6CL dtlVamfSpAx #hc 8ld,Cs
sbOVn 0.00%,blti 0i71y 60 ind 70'/e a3 or 3e^ff 0."8°/a.

Tabe z
mhoae ai m¢purpm atml d9 Qu PEwd' ^d ly &1Cs .

Ti'a! d 2 A

rvwt
COnwe 9.` W1'.B) xr (7tlSL) 67 (2% 76 M4.).
Fsqc paF 3 6 m 5,
^

rRIO aw
cm

Tlztcuia

m

8

i:

xu. 15 >7
Tntd ,179 134 4m 1N

a.cax aaC
C.xxe'w• a9 (8R95} 37 (7i%] ^ 4^^61 14f10461.
F^gW^ S 6 7
dw

1hurWa 5 5 9
TOW • I at ia
S2R8Sd.8dC
Cnr.c= l3 (arA te (7a'k) ^a Co*n), = t3a.cy
FeBrnaga. 1 4 6 13

uro
iG^wdam 1 3 :
Tcd ia JIl 33 4G

7.0.0963.,Y,BC
- ia^s) '.6 (10.°.6)

a
15 w)o
z3

su (srs)
14

nme
17m...^Cdm
Tacyt

2
40

2
46

4
:7

a
60

ssa^
tQW $ 6 a

0AA-0.66 ^r` i9 9
^Q.aB 46
7^" n 76 53

C1^c^.rs caz^attY asaa^ed ^o SACa ^ aad Fi"^ oi
th0'^ma

!"n4 Alajota''.r af ssltrjeutS fn tG6196t ipx'C peznds ;uad
maamaed, Irmdh Cd £ayd ad= mxerfexsj4 xiCa dctan
dan aP a2cv4ol ada7- C vvaU. =eseo* saAtama>gs. de.
utiuad 4. tLe *trd aa& fe3mxh. pddOds tn 5R afld• C%
rdcard^ia.̂p. Dcwdaus aem 40 aud dT,/d sbq+rc 0.08,.
®>Sfi 74 aad 43°!o- at tw bdow 0.08°1a C.'aret jmlsmcmite.
ropedmg x6ra .&ACa a}acr, sBippadtm 53 and 70M6 in tfte
Lwt twn'pcrJadx..

Ep* oaCer Lad 34 niMeg appmxa dtles,. bat co=
dox=Saa vsrlrxi gmqtly ^tta 6tt, ta 3..'" ndth a mma a;
I. T5e Iazga 3aCer-uo= varisraGty is WVA4wxt wiih
tLe erncteaiass of t3at C',.,°mptuK (799$j' atndq: 5A¢tr7arly,
isiaa Apiim• 1'smgLrt A5ow6 1 so 10j avia a matt of
ft6r, amd mi=tain' m6pccees &fan 0 to Ld wltrl'. a
mm of . am. Fals6 paokiVts vdro less'Arqnent w4tlt a,
mLa f;aaf 0 to 4bat =17 a mcm erF aae,

Ik' afffi:m zqpcrte ,f1a paammno nf ,s14 ylmeol a$m;,
tIteg urere aska3 to rrda ihe strmgrh of SLst odcr m
estlu:c stgnt, axademin or nrmg: Tnbim 3jumzaz='
She ama66r and Feac= elf Smpocsm in ths tuen xe-
scm7&a moaotiiu 6s a Ea^ af •BAC 1mJet for s.ff
$CYGYB.$E typ"

A sseod fimwur8a o:mela.ti4n bdwa». Be3C aud odor
stungt8, asir+qmt6 sp})awa to eslst, Ira a Csi sqtnue
amxiw9eai tasa &&d• m a=cb 6jg^ at ffir 0m%
levd. '49Lfia AO SAC btldGwt O.1W./a wa6 iatsd a5 pmciuc-
iWg a eCiunj adac, HAC^ above 0:04 .̂1wace =ad si
mmy' at:e>otb 7ave1 Cxnw. siigist to itraag. G`'rti^elP^
inok(o„ at the 'es0i:n' odor ft+xpth m#sag p16na,. (a6
acsa68 HACs of aohjeatat sHaipst( fzewa ths 7awrV 70ARI
(4.019i5} in the.higtaet (kl°«99&}. Far a Poft o4mw^ a
'Onag' adcr esumift myan4► avasc tlzxt die =yjeat is
.meote Mdq 3Smc uok td Iwie a HAC abcvt O.pfl°k. (n
thi 6f6c ,4md, Fm7iag tci aei= aay adoe or den.oting
s`andc' odcr ia sic o7id^r^ Wat tho 44!vva 9s autabow
0'.J8°Je: . •

AIt270Ilg11 s=C\W1yL CaafO um&d. (?Y' dWkee.1Pea he-
CA^CA BA.'i. thd(C 0.l6C w•4a Ettle okd=*m 1]CCi1V9A .
tha r,rpe of 9amraga canemed aad the 6s[im0a of tbc
•atrragtls af sGe trxxaye. Oocza, stta sating ad'as'
stt=gth, ware aBkard to idaatii!7 tfie^eew=gn. It waa ir
aez vzmu2wvA Sexizzm= of all aftC's YS7%It ffiq vAex6
mubin ta daa=tCac iHo. 6a^ typs,
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a* ^^r ac%+^ar,r amr^, ^^^^um ^ a^^ rxr ^so

'Fhe dirn+uky in dcteceng aicob.dl 'atoatlx odor or,
Mentifying daa bcretago 4yps zxwy. :nm emmzrr to eab-::
jax'rie ^rc^ans, Tt should be ad tbat' ttd® mindp'
emminacC odar ia ,mliy au, aum age abaomuon was
mmptate3. Jadgxemm =ria cyttx3ng dr:zA=& ar soon
rhec-"affnr w'nert the bovuv.ga tsraams in t)w vai mo-
coos mmLbTatttiw or iA the sWn=heu, SPaa.(d Iiei9 }IS-
== o9er deueupn and tsevoaage Am#dCatian,

If ou aft= irpar•ed 2hclursena af att adnr, he tw.a
mqqasted ta C*L*W the .T,aPiC af tha subjcot tvviag ona
af tlm xrslxmw rawgoriam OU4s/. or brlow, a.U9-
8,8re^ aad afaoys 0.08".6 11-xa87c :s wa:;e marrrc: 19,
9-9 , 2,5 ailtd..73°k in test parinda 1-4 t3pcasfse{9, wdirdx
is zoay7ily wlta't 3s aTTtccad by tazdoas estboated. 9m-
xm7 werm two tnncs mote i3ket•j ta be tudamm4malm
tatitts than' pvc astimates,

Ajt9wtqst cwzq=:suaa .battavem the-foia.• bmu',sgct
tppca tvca. hcnoared. bX di@'e:enor• iu SACs, t6ese is
Jittln e-Adamee Rhat bevecage iytx, wae a sieaiii= kfiu-
e¢ar fa doucdng t9ee odor of a>cakaL Tabia• 4 z reammie
tlta n4vnitar o@ +wrrec= acd inaornat 8etaat6aq 6n ail
spbje+x9 by tesx 3scciaa; tmvr4a and BeSC.'i1uzce is a
*ici tepdaaeg far baar aad qjue, at big;ner 3eyals, to be
n=e easilq d=xmd. S9no zfno oeiqme of beer ia munW
gratet thin the voimste af oth-w- bmvauea, it is passl.
'hk Y3cm vdar.t}oxaz w.tabsorbed stmuaok WzoWsta ld to
mon5 dmW:&ms 1S2.tea of detpasivu far v4dka ;diffire<4.
Ua Aanx boantoh aikbanLft tLo amaunx of covgvam'e
sudx as foael alcaltola itz bonrbon ie pmrhaaa a blmdxea
=es gCCatrr. QM=xs bad Ao gcmamx dMk7a1ty with
vodka tban- o44r baveragea &sPitt tbe ffiCC tbaz Wd-
^a's coutmot of alm.asc pm erhano[ zeade:s it essan•
=J[y odarlee8 as a bevarage; Thce xesoAia sugpaL'tkmt .
aome eaunoaa by-product of cthsnol cemamgHan nn-
dcrlir,g the odor ' productiam isom t'bllp aesmbed
l1ct^CP8gt8. .

teWm 4
• wn Wem en arLa7 Dwdsle^m kne uotfdre BdG &y ^x^

and >^c

N-AIe .BAC•+n1+8a Wenn 8aC Na a+kIftos % Yas
19F

aaaa aaa;a is Sa
0.0460.d9 M104 la W
>8l® 0.097 27 as

p^p,; ^rena nAt'Y ^S :ri
ani-U,ag ufil B 44
70R8 O.aHS 7$ $i

Mqd&u K0.04 aADG 'I+! 6a
0.01-a.m n.fi6d 10 66
>J7B 0.048 dA a?

Baf¢hon 0A4-41101 0199? 10 90
?a.00 0.102 56 'n

d. t',nmewppg am9 dHIsarsim

17F

7a a caatralled sertiag, bigbly x1'abcd ad erva~-
r=d poRW o#-ac® we;a snbtA m dctrmub6 it'stibjams
k^d bect ;ism1ftg baeed aaldy oa r5a oiwr' satitteel

^^damlt€an, ^
^ wa e^ ^^ w^ we euli.^a'

dadpmod to maxbzdm xha
ennorcnniLp ta ums odor as a cue, It iLs mutikaly that In
a nsmai snaddde ld=zcdaa paTim fficer,s wauld,
bm,va thair aoy{sa7s ^e to a obr^eed, anaeg
6[^ attdgm

LTndm'tltepa Mararesy circoaratanam, 78,3d/o, of the
oiGcez,s dewsfuns wna aommt di9rirs tke fuwt twm ttiai
pedads Whert caniotn7d3ng food odors wr,in.aotproemar.
",f3ta mMo* of msars-tvexe falos amHativss, , cd(iaer.s
,{ggOd to peciya thapdot af alLOhni in drialciag a*-
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Ayiasapa Se^L̂uices.Taa: Appnnd.im.F
Awt i]Mection at BACh 13e1ow0.70

Eight post-stop or.s were re^,rouvuertd,ed nnchanged:

Cue 292, Ieaning on PA*fcle or ebfecf

Cue29.3, Putnbleng:uffh t7Lh'egistration (includes droppfng, not rrultzing thaf thcy have it)

Cue 29.7, Repaxting +lurstlarulcommd#s

Cne 29.12, pdor ofafmhot ora brrntkifadat m€plpersnn

Cue 29.28, Siurrrd spcech

Cue 2998,171fJicuIteJ+xiHn8 vulrtcfe

Cue 29.37, SIom ta tttqaund to officer reguestlofficer has fo rq+raf requesf

Cue 29.40, Dl.ffkufty with ntotor fuhtcte caatrols

Iit addition, Cues 29.1 and 29,28 were combined to form the single 4m Suraying, uftateady or
baWnee probtems. And, Cues 29.13, 29.14, and 29.16 were combined to form the single cue Fhvoldes inrorrect
irtjarmaEiot: or c7pflns to huue fargottan pcnonui in(ormailon, or eAarigo story or unsu,ers.

Noatie of the other post-stop cues was recornntended for the preliminary field stady for a variety
of rea.sons: For exa.mple, the behaviors that relate to attitude provide conflicting guidance-as many
drivers are argwaYOntative as are cooperative. Further, a cheerful attihzde should not be a cause for
sueptcion of impafrment; the uatplical3ous of ttasoning atlawfse are criilling. Atrto, cuea tha.t simply Mte
the obvious appear to be of little pos.afble utility to officers (e.g., open container). In this mgafd, we
includeri the odor of almhol frnm tU+e drtver (but not £mm a vehfcle), not because it might be useful to
of5eers to kxtow the obvions, but to provWe ttw basts for istchyding the cue in forrnal fraining, which titen
wfil perndt officers to Ittclude the cue in t.heir expert t¢st3mony.

Fdra11y, some cues were elimitwted because they might be ind4cators uwr•e of social class than of
alCOhol impairment. For exarnple, offlcees infotttted us Oot a flushed or nxi face might be an iz,dicatton of
a high BAC in snme people. Iiawever, the cue also ic eLaraeteristlc of agriadtural, oil fit9.d; and other
outside work. Similarly, bloodshot eyes, while assoCtated with alcohol eonsumption, also ts a trait of
many shift workers aud peoplewho must work more than one job, as we11 as those afflicted by all"c5.
A dishaveled appearaltee sindlarly ,is open to subjective lnterlarefatiort, We attempted to fiznit the
reCoumndatzons to dear and objeed.ve post-stop b ehaviors.

8AC Uistri.bution Number of Cases I

zem 144
p.()1-0.03 58
aoMv7 29

t)A&+ 120
Refused 34

rotai 365

--E -10-
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NEW TEST FOR DUI DEFENSE
Advances in Tecluiology and Stricter Laws Create Challenges
for Lawyers

BY NfA.'Ci.GARET GRAHAM TEBO

Long a staple of many a general law practioe, defendiug clients charged
with dranlcen driving has evolved into a more complex and speoialized
fle1d.

The changes track the evex-more sophisticated technology used to detect
impaired drivers and a cultural shift that has raised the severi:ty of
punishment and imposed a stigma on those arrested.

More states now tuaaadate license revocation, alcohol evaluation and
traatnaent, and jail time ox house arrest frn a con.viction for DUI, also
known as driving under the influence. (In some jurisdiction.s, the offense
is lcnown as DWI, or driving wbi7.e intoxioated.)

As the stakes increase, defense attomeys need detailed knowledge of
how Breathalyzers work, about the physiology of the hnm.at body, and
about the intricacies of faeld sobriety tests, say lawyers who represent
DUI defendauts.

Froseeu.toxs, too, are learnin.g the science to present their cases and rebut
defense attozneys' challenges.

"The DUI bar today is much more specialized.Now, it's all about
physics, chero.i.stry, biophysics-scientific evidence that most Iawyers
aren't very good at naturally until they're well-train.ed in it," says
Lawrence Taylor, principal of a Southenn Califomia DUI defense fixy;a
that bears his name_

I,n fact, attorneys who set foot in the courtroom before learning the
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science of DiTI defense are committin.g malpractice, Taylox asserts.

Before the advent of coinplex breath, blood and fYeld sobriety tests, DUI
defezxse was similaz to the defense of any c.riminal case, says Rod
Frechette, an Albuquerque, N.M., defense attorney. Lawyers challenged
the arresting officer's probable cause for the traffic stop and arrest, the
officer's training in recognizing intoxication, and the police depaztmen.t's
chaiu of custody for physical evidence, Frechette says.

The increasing technical expertise now required of lawyers prompted the
ABA recently to approve a certification program cxeated by the National
College for DLII Defense. The orgazrization, based in Montgomery, Ala.,

aud teacho tvvb&ue$ for

LIVES SAVEZI, LI.VES RUIIVET1

The changes in D'UI laws and evidence were prompted in large part by
evolving cultural attitudes about dYxnking and driving. In the early 1990s,
Congress began conditioning states' ability to get federal highway fuuds
on implem.entation of various lughway safety rules, among thmu
lowering the drunken driving threshold,

AU but a few states now set the legal blood-alcohol driving limit at .08
percent, 20 percent lower than the.10 standard that was common as
recently as the late 1980s,

Advocacy grou,ps 3ike Motb.ers Against Drunk Driving say tougber laws
led to a decline in the rate of accidents involving drwnken drivers for
about 15 years (although the rate has recently begun to increase again).
Some' 1.5 million drivers were arrested for DUl in 2002, the lat.est year
for which tbat figure is available, accordjng to the National Center for
Statistics and Analysis in Washington, D.C.

MADD spokeswoman Misty Moyse says the Dallas-based organization.'s
efforts have helped save some 275,000 lives, based on declining rates of
drunken driving deaths, over its 25-year b.istory. "We're conaerned about
everybody's right to drive on safe roads," she says.

But Taylor believes the public's rush to fix the country's drunken driving
problem has created what he calls a"DUZ exception to the Constitution, °
He argues that in as rxtazay as a third of a11 DiJI. arrests, the dziver is
innocent ofthe charge.

He notes the stigzma of znexely being arrested for DLJI can be severe. The
defendant may face loss of a job, loss of status in the community and
even loss of child custody if in the midst of a divorce ox eastody fight.

"I had a client who eozomitted suicide, and his oase bad not even been
resolved. Families are broken up, careers are destroyed. I hate to call it a

ldht //W. wx.duic^^,s^^lzba, journal/index.html 10/21/2008
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modem witch-hunt, but things axe really quite blealk," Taylor says.

Attorn.ey Bruce Domer sees the issue, too, but from both sides. Dorner,
whose practice is zu Londonderry, N.H., is a fonner police offieer who
used to arrest his share of dranken drivers. Now he's a lawyer who oiten
defends them.

"T know what it is to watch people weaving all over the road and then, get
sick in the bac1K of your cruiser and still you have to go to court and
explain in detail. why you arrested them for DUI," Dorner says,

But Domer says he's also sensitive to civil rights issues such as due
procoss and proper procedure. He says tliat in the past 10 years, officers'
training has greatly improved, and they arc now more cou.sisteo,t and
accountable in applyi;qg the law.

Yet, b,e says, in his state, whiola is mostly rural, the maadatory 90-day
license suspension can be a hardsbip on fauttlies when the breadwinner
cannot usa the car to get to work, "Yos, there needs to be punishment,
but taking the license for 90 days effectively means a whole family won't
have food on the table," says Dotner, who advocates a to-an.d-fzom-work
lieense that other states allow for tirst offenders.

To regain a drivez's license, a first offender in New Hampshire is
required to uzidergo an alcohol evaluatioaa and a xnandatory drinking
education course. A second offense brings a mandatory seven-day jail
sentence and another seven days of inpatient alcohol treatraen•t.

MADD also expresses concern about sentences, but says they often
aren't stiff enougb for repeat offenders. Whale some states have increased
penalties, Moyse says, others have a revolving jai'.lb.ouse door for repeat
offenders.

Under the fedaral Transportation Equity Act for the 21st Century, states
receive more federal money if they impose the following penalties for
repeat offenders who have more than one DUI offense in five years:

• A m.inamum orAe-year license suspension.

• Impoimdutent or immobilization of tbe offender's vehicJ•e, or
installation of a vehicle ignition lock that requires the driver to blow into
a tube to prove sobriety befoze the car will start.

• Tvtandatory alcohol evaluation and treatataent as appropriate.

• A mandatory minimum jail sentence.

Curreatly, 38 atates plus the District of Coluznbia have laws in accord
with the federa] standard. In addition, 37 states mandate that even first-
tizue offenders receive mandatory alcohol evaluations and participate in

http://www.duioentgr.pom/aba_journaJ/index.html 10/21/2008
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sotue sort of required alcohol awareness program.

THE COCKTAIL QTJESTION

DUI defense attorneys say they are often asked what someone should do
i.f stopped for D"[TT.

First, kmow the jurisdiction, Frechettc says. If there are no automatic
consegueo.ces for refusing a field sobriety test, there is nothing to gain by
taking one.

Taylor says police officers will often ask what be calls the "cocktail
questio.u": Have you been dxin.kiuig tonight? TypicalJ,y a driver will say,
"Sust one or two cocktails with ditnxer, officer. " It is at this point that the
officer decides to arrest the driver, Taylor says. Attempting the field
sobriety tests can only hurt the driver now, no matter how well the driver
thinks he or she can do.

Taylor advises drivers to be polite and not argue with the oTicer. Ask for
an attozney, he says, and don't answer questions.

If you get arrest,ed and you're sure your blood-alcohol content is
under.08, take a blood test. I:k' you're not sure, take the breath test,
Taylor says. Blood tests are harder to refute than breath tests.

Of course, not everyone arrested for DUi follows those
recorxuriendations, Police gather the evidence, and then iVs up to the
defense attorneys to assess aitareliability. Dorner says his experience as a
police of'"icer guides the approach he takes in defending his clients. "I
focus on not directly attacking the police officer. It annoys the judge and
offends the department. I attack the evide:pce-the medical tests, whether
the driver was wearing high heels [for the sobriety test], that sort of
thing;' Dorner says.

For their part, prosecutors say the increasing reliance on teehnology and
flaws in dxvnken driving tests obscute the real issue: public safety. They
point to the statistics: In 2003, more than 17,000 people died in alcohol-
related traffic accidents and about 275,000 were injured, according to the
Natioual Center for Statistics and Analysis.

At the time of arrest, nearly every drunken drAver thinks it's OK to drive
after a few dris", says Deputy District Attorn.ey Ala.na Mathews-Davis,
who prosecutes Dt7I offenses in Sacramento, Calif: "All injuay accidents
involving alcohol are probably [caused by] people who thought they
were not too dnwic to drive."

Convin.cing juries that flawed measurements lead to false results is
d[sl:oncst when car°..rLson acnoo iM.dica#eu the-dz:ver sx ae in-fact
intoxicated, Mathews-Davis says. "Instead of raising reasonable doubt,
some defense attorueys raise reasonable distractions," she says.

http://www.duicenter.cozu/aba^journal/index.html 10/21/2008
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Domer, thougb.,, says it's his responsibility to test the evidence. "At the
end of the day, the prosecutors and the defense lawyers each have a job
to do. It eau be done civilly and with mutual respect."

LOOKING FOR CLUES

Whether attacking the evidence or supporting it, attorneys must have an
understanding of it. The National Highway Traffic Safety
Administration, an at7n, of the Transportation Department, has adopted
tluee standard field sobriety tests. Some states now use the NI-ITSA tests,
wbiile othezs allow police officers to use whatever tests they see fit to
measure whether someona stopped for suspicion of DUI is intoxicated.

The fsrst of the NHTSA tests is horizontal gaze nystagmus. in this test,
offtcers ask drivers to follow a penlight or other object from side to side
with their eyes. Scientific evidence suggests that intoxicated people
exhibit jumpy eye movetnents in attempting to follow a solid objeot from
one side of their field of vision to the other and back. This effect has
often been described as "marbles on sandpaper" as opposed to the
"marbles on glass" effect seen in the eyes of sober drivers.

The second test requires drivers to stand with one foot di,rectly in front of
the other and walk heel to toe for a given number of steps, pivot on a
foot as the officer directs, and walk back the same way. Drivers must
keep their atms down at their sides, tuust not leave a gap of more than
six inches between heel and toe, and must walk in a straight line.

The third test requires the drlver to stand on one leg, with the other bent
at 90 degrees, and hold that positio;a without swaying for a period of
time specified by the officer, such as 30 seconds. Often, the driver will
be asked to count off the 30 seoonds.

Officers admiztistering the tests are taught to watch for signs of
imbalance, called clues, such as holding the amis out to each side while
wallang the line or standing on one foot, or failing to foUow directions,
A driver who sco res four to six clues ozi the tests is deemed to be
va.toxd,cated under NHTSA standards,

Other field sobriety tests coznmaonly used in states that do not require the
NHTSA tests include reciting the alphabet foxward from a letter chosen
by the officer, stopping at another specifiod letker, or counting baclcward
from a given number to another. Any hesitation or deviation means the
driver has scored a olue,

Before asking drivers to perform any of the tests, officers should ask
whethex they have any physical impairmonts that prevent them from
perfotmi"& Frechette says, adding that many officers fail to do so.
Officers should also be carefal about asking drivers with certain
clotbing, such as a woman wearing high heels, to perfozm the walking
and one-leg stand tests.

http://www.duieenter.com/aba,Jourcal/index.latrnl. 10/21/2008
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If police officers fail to consider the physical abilities of the driver, the
charges could be dismissed. In a recent'I~Tozth Carolixta case, a judge
threw out DUi charges against a woman who failed the walk-and-turn
and the one-foot-stand field sobriety tests because she was wearing
stiletto heels. (See "In These Shoes'7" Obiter Dicta, Januar-y 2005 ABA
Journal, page 74.)

Frecb,ette says that offioezs, and sometimes courts, tend to rely too much
on S.eld sobriety tests. The dcter.auvaation of whether a driver has passed
or failed is subjective, often depeudin.g on how much training the officet
has received, how carefally the officer observes the driver, and how
capably the driver can perform the tests when sober.

Some of the physical skills requixed for the tests faz surpass the pltysical
requirements of driving a car, and they are not a good indicator of
sobriety in those with physical impairments, Frechette says. Dth.ar
factors play a key role, including whether the driver understands English,
is nervous, or is taking the tests when it is dark outside.

"Field sobriety tests are not about impairment. The [police iatstruction]
manuals talk about the percent 1'a.k.elihood of impairment fsoraz failure of
the tests. Failing does not automatically mean you're drunk," Frechette
says.

Taylor says police officaxs often have decided to mak-e ao, arrest by the
time they ask the driver to take a field sobrieiv test, Itt.anaxa.v
jurisdictions, he says, drivers cau refuse to take the test without
automatic consequences unless the driver is underage.

BREATH OF FOUL ALR

B'at in most jurisdictions, drivers who refuse breath tests face automatic
license suspension. In addition, some states now distribute port,able
Breathalyzer machir,es to officers on patroL In most jurisdictions, the
results of the portable breath tests axe not adtnissible in court. Rather, the
portable rmachine is used to find probable cause to arrest drivers and take
them to the poltee station for a more soplxisticated breath test, or to a
hospital for a blood test.

But that's changing, Taylor says, as more states allow the results of the
roadside breath test to be considered avidezxce of intoxicated driving.
However, he says, roadside test machines are unreliable, difficult to use
and often improperly calibrated by officers. Ivlauy environmental factors
can in.flnence the tests, he adds, including carbon monoxide from passing
vehicles.

Yet, the very unreliability that causes false posi,tives also makes roadside
breath tests easier to refute in conrt, Taylor says.

The two most-often-used brands of nonportable breath tests are the

http://www.duicenter.com/aba-iournal/index.htaxal . 10/21/2008
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Intoxilyzer 5000, made by a company based in Owensboro, Ky., and the
Intoximeter, made by a St. Louis cornpany. Some state statutes specify
whioh machine authorities should use, and most states specify how often
the machines should be calibrated. The Intoxilyzer 5000 is the newex and
increasingly more conunon model.

Many defense practitioners see problems with both types of breath
machines. Both are designed to measure the arnoun.t of certain cheinioals
in the subject's breatb. The chemicals are found in consumable alcohol,
but also aze prosent in i.u.dustrial chemicals and certain nonintoxicating
over-the-counter medicati.on.s. They also may appear when the subject
suffers firona illnesses such as diabetes, acid refiux disease or certain
cancers. Evem gasoline containin.g ethyl alcohol on a driver's clothes or
hands can alter the result. These factors can easily cause a driver to score
a false positive, k'rechette says.

Xn a 2004 Illinois case, the state's highest court threw out the suuumary
license suspension of a driver who took medication for acid reflux
disease. I179.noi.s, like most states, requires drivers to ba observed fot 20
minutes aftcr arXival at the police station before the test is admuiistered.
Ifthe driver regurgitates during that 20 minutes, the test will give a false
zeadiiag. The court said that even "silent" regufigi.tad,on, such as an acid
reflux episode that the officer cannot see, negates the results of the
breath test. People v. Bonutti, No. 96218.

Courts in Michigau also have addrasscd that issue in two reoent
unpublrshed opinions, arbioh nevertheless upheld the drivers' convictiov.s
on other grounds.

The waitiug period that favored the defendarit in the Illinois case can
work both for aud against drivers. Blood-alcohol content may continne
to X,ise after an indiroidual stops drinking as the aloohol is absorbed into
the bloodstream. If a person goes only slightly over the .08 tbreshold, the
defeuse attorney can sometimes successfully argue tl.tat the person's
blood-alcohol content a half-hour earlier was bolow the threshold. If the
driver was near bis ultimate destination, the argument can be made that
he would have safely reached the destination before his blood-aleohol
rose to an i.Uegal level.

"Remetnber, merely drlnking and driving is not illegal for an adult.
Dri.ving with a blood-alcohol level of.08 or above is illegal," Taylor
says.

Taylor notes that prosecutors sometimes argue the reverse.-that even
though a driver's breath test was below the legal linv.t, delays in
adru.inister:oag the test allowed his body to metabolize some of the
alcohol. Thus, prosecutoxs argue, drivers who score .07 a few hours after
being arrested must have been over the legallim,it when they were pttlled
over.

http://www.duicenter.co?cn/aba_jouzxxaUindex.btml 10/21/2008
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Aorner says at least one poli.Ge jurisdiction in his area has stopped using
Breathatyzers. The shift came after a de3nonstratlon that was supposed to
show judges how effective breath tests were. In a controlled situation,
each judge was given several alcoholic drinks and then asked to blow
into the machine. One judge who drank until he was visibly impaired
iievertheless scored 0.0 on the machine, even after several tries. That
police department now relies solely on blood tests, according to 17omer.

But even blood tests are fallible. They're based on a scientifxc formula
that uses the avmge-sized person to detexxuizze at what concentration of
blood-alcohol drivers should be considered intoxicated, Frechette says.
The problem is that few people are average-sized

Tn addition, people absorb alcohol into the bloodstream at different rates
depending on xaetabolism, size, waight, health and food consumption, he
says.

"Take 10 people in a bar, and give each a pint of vodka to chug,"
precbette says. "Some of those people will have absorbed it all in 20
m.inutes. For some, it will take six houts. The mean is one-and-a-half
hours. In one hour, one of those people wiU b,ave a BAC of .05, one will
have a.27 and the m.ean, will be.16. We don't [try to] do justice by
estimates and averages ic. this country, except when it comes to drunken
d;rl.ving.°

02005 ABA Journal
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An attempt to calculate Minimum Base Times fo,r the Hor.ixou.tal Gaze Nystagmus
Test by D. Timothy Hncy, Attorney at Law

t'lease note that at first blush the times setforth herein as "Minimum Base Times"

for each stage of the 1-YCrN may seem to contradict and are less than those found in the

article by Troy McKinney, Esq, Challenging and Excluding HGN Tests, that is because

the nnmbers herein are not meant to setforth the actu.al time one could logically and

reasonably conduct an HGN test properly, but rather to establish "Minimum Base Times"

for each, stage of the HGN test, These "Minimum Base Times" do not reflect the amount

of time it should or will take to conduct the various stages of the EGN, but rather, sets a

base time that each stage would have to take to follow a.ud be consistent with the dictates

in the NHTSA manuals.

Please note that these times are not "reasonable" times as at each juiw'ture where

the manuals dictate that the tester should do something in or at, "not less than x time or

speed" or in "approximately x seconds" but also states "you must use a'll x seconds" the

computations below simply use x not x+. Thus where the manual says that when

checking for nystagmus at maximum deviation the stimulus must be held at maximum,

'devia.tion for at least 4 but no more than 30 seconds, the computations below

up.realistically use 4 seconds in the Minimum Base Time calculations.

Moreover, particular care has been taken to find Ivlinimuwn Base Times for finding

"Onset of Nystagmus prior to 45 I7egrees." Keeping in mind that checking for the poi,tlt

of Onset of Nystagmus is perhaps the most critical of the checks and that it is u.ot

supposed to be rushed. The McKinney article reasonably assumes that all tests -

irrespective of whether or where O.pset of Nystagmus is finally found and confirtned-

will, at minimum), take about the same time as it would tak,e to do a very quickly done

check if that point was 30 degrees. (Confer calculations below.) However, the Mixwxium

Base Times herein are more specific, addressing all possible points of onset up to and

including onset at or beyond 45 degreos, and again are more unreasonably low.

Where the NHTSA Manuals do not specify times or speeds for passes such as the

check for vertical nystagmus or procedures such as "hold times" the below assumes, as

the tester must, that said times are to be consistent with the previously specified times

that are setfozth to perform the same procedure in a different stage. Reference to such
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tiar es and discussion of their applicability are included. However, please note that, again,

the hold times used herein while looking for Onset are not consistent with the defuo.ed

hold tixne in the Manuals of 4 seconds but, again erring very unreasonably low, 2 seconds

is used. Also note that where, as here, the points (degrees) of confirmed Onset and

number of b.oXds to txy an.d Snd it during that pass are unknown or baxd to determine.

Thxee ZvT.irAZmu.aa Base Times are listed: "N'o Nystagmus Present At A11"; Speedy

Gonzales" -meaning Onset innnediately found at or less tb.an 10 degrees on each pass;

and "por Dummies" aka "Standard Procedure" -meaning that the tester, in contradiction,

to the dictates of the Manuals, merely went to just less than 45 degrees and checked for

nystagmus there. Counsel opines below that this proceduce is very typical, but the other

two truly setforth the only Minixrxum Base Times that can be divimed without knowledge

of whether the tester employed the typical method. Finally, these times all further erx on

the low side iu that no holds or hold tixnes that cteaxly must have been present while

searchiag for tbe point o£ Onseh 'Xf the tester followed proper p„rocedures are included in

those calculations

The text below provide both the xequired steps and procedures and the

calculations of, and basis for, the Minim.um Base'fizues discussed above as said apply to

the various stages of the HGN procedure. AU of the matedals below are intended to set

forth the procedures in 2000 NHTSA Student Manual with Tittle cotuzneutary, an.alysis, or

discussion and do so in the order they appeax iaa the SM the, starting at page VL[f-6 and

proceeding accordingly.l Also included herein is a vexy brief discussion, analysis or

commentary (often including verbatim references to the Manuals) of or on the procedures

as they relate to the manner, ordex or tina.e xeriuixed to properly conduct the HGN test and

its c4xoponeat parts. Counsel makes apologies iu advance for any blank poxtiozxs of pages

such as the portion below.

'(.rnfortuuately, for this author and perhaps those vvho read this, establishing the

time required to properly do the HGN test, without the officer's aide, requires a

reasanably thorough review and discussion of each of the elemmts and how they are to

be done according to the NHTSA 114a,nual. This analysis presumes the reader is familiar
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with the NHTSA protocol as setfoxfli in the 2000 Student Manual and thus we will not

start with and discuss basic things like what a"clue" or "pass" is. References herein are

either to either the 2000 manual or the 1995 Student Manual (95 SM.)

Again tuafornmately, counsel fears tb.at in order to conclude that the instant test

was not done according to the dictates of the NHfi.'SA Manual by a comparison of the

required and actually tirae used to perform the test this Hornot'able Court may require th.at

counsel provide references to where in the manual these matters can be found. Counsel

has done so below. Please note that at first blush the times setforth herein as "Minimum

Base Times" for each stage of the TfGN may seem to contradiot and are less thaxA iVlr.

Mc,K.inn.ey's computations. That is because the num,bers herein are not nlean.t to sctfcxrhh

the actual time one could logioally and reasonably conduct an HGN test properly, but

rather to establish "Minfmum. k3ase Tirnes" for each stage of the HGN test. These

"Minimum Base Tuues" do not reflect the amount of time it should or wiU take to

conduct the various stages of the HGN, but rather, sets a base time that each stage would

have to take to follow and be consistent with the dictates in the NUTSA manusls.

The text below boxes below provide both the required steps and procedures and

the caloulations of, and basis for, the Tvf.iuimuzn, Base'Pimes discussed above as said apply

to the various stages of the HGN procedure.l;xeept were noted, All references are tothe

procedures in 2000 NUTSA Student Manual with 1.ittXe commentary, analysis, or

discussion and do so in tho order they appear in the SM the, starting at page V!I[-6 and

proceeding accordingly.z Also includ.ed are di.scussion, analysis or cozumen.tary (often

including verbatim references to the Manuals) of or on the those procedures as they relate

to the rnanuer, order or time required to properly eonduct the HGN test and its component

parts. To make the comparison sinzpler aad roore understandable, effort has been made to

place each text box in its entirety on one page and on the same page include the

corresponding text box. Go'nnsel makes apologies in advance for any blank portions of

pages such as the portion below,

SFST Procedures SectS.on VIII, 2000 NFITSA Stud.emt Manual -%S 178 It2/00

'FTOIiIZO1V'F.A.Ia GAZE NYSTAGMUS (HGN)
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1. ADMINISTRATTVE PROCEDURES

A. Eyeglasses - have suspect remove eyegiasses (P. VIII.-6)

B. Verbal bastructions (P. VIIL-7)
1. "I am going to check your eyes,"
2. "Keep yoar head still and follow this stimulus with youc eyes only."
3. "Keep following the stizau]us with your eyes until I tell you to stop."

C. Position stimulus 12 to 15 taches fkom suspect's nose and slightly above eye
level.

D. First Set of Passes / X're-grad.ing Checks

1. Cheak for Equa1 Tracking - move stimulus smoothly across suspect's
entire field of vision. If eyes don't track together (one Iags behind the
other), possible medical disorder, injury, or bland,n.ess-

2. Check for Equal Pupil Size - if pupils are not tb.e saaue size, may
indioate head injuxy.

'Ltaaal'.I'raelcing and Pnp_ i] Size _Movements and Niinimum Base Tbne

Check for Pupil Size: No time or speed is directly speoified, arguably can be done at
same time as Equal Tracking. Perhaps requiaing more tim,e taken to do the later.

Check for Equal Tracking: Passes required: Minixmum of 1 per eye-- Minimum Tota12.

Speed of pass dictated by the Manual.: The speed of all passes is initially governed by
the fundasnmital purpose of the HUN test, e.g. to establish that "The suspect cannot
follow a slowly naoving stizn,ulus with the eyes." (95 SM VIII-14).

In regard to Equal Tracking, obviously the stimulus must be moved at a speed that would
allow every subject to foU.ow it, unl.ess they have a medical condition that preveu.ts it.
This is paYtioularl.y trne if officer claims the suspect could and did track the stimulus and
the officer had enough tirrie to look at both eyes traoking left and right, do so MA to
check for Equal Pupil size during a single pass each direction.

The quickest `Vass" (high speed pass) peznai'tted in tb.e Manuals is done at a specd of
"approximately two seconds to bring the suspects eye as far to the side as it can go,°" ... "
two seconds out and two seconds baek, fox eaeb eye." (See Smooth Pursuit VI[I-7.) It
would be illogical to assume the Equal Tracking pass is to be faster thaxt a"ltigh speed"
pass, especially when not expUcitly stated, and given that the officer, whethez qualified to
or not, is conducting a check, for a potentially life tbreatening and/or serious "medical
condition" or "injury." (VIII-7.)

Note, wheo, pressed most officers will say they did not use a hi.gb speed pass on this
check.

Equax 7Crackine and Pnuil. S3ze, Total Minituum Base Tsme

Time per pass: 4 seconds minimum.
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Passes: 1 per eye

Minimum Time 8 seconds

Counsel submits that, unless opposi n.g counsel or this Court can find authority and

or can logically divine that this pass can be doae faster than two secoWs out and two

back per each eye, the Equal Tracking and Pupiz Check shotild take a xoitiiznum of eight

seconds.

F. CRECK FOR LACK OF SMOf)TH PUR.SUIT (high speed) (P. ViTI: 7)

1. The nose is the starting point
2. Cheak subject's LEFT FYE, then RIGHT F-YE. (Repeat.)
3, Stimulus must be moved steadily
4. S1SeedrTnning: For each eye check, 2 seconds out, 2 seconds back (P. V7!'[.-

7.)
5. Tcstoz must coraduct at least, 2ses for each eye.
6. If eyes cann.ot follow amoving object smootlaJ.y, count this clue.

$xnnoth Pursuit. Movements and Minimn.m Base

Tinxe per pass: 4 seconds miainaum (Two seconds out, two back for each eye / pass.)
Passes: 2 per eye

Minimum 'f`iiwxg 16 seconds

G. CKEC'T{ p'CIR DISTINCT NYSTAGMCJS AT J1AX1a1^iMDRVIATEON
(Slow speed) (P. V.III.-7)

1. The nose is the starking point
2. Check subjeot's L.EFx BXE, then RIGHT EYE. (Repeat)
3. Move stimulus until subject's eye has gone as far as possible eye to the .
side

(No wb3.te shciu).d be showing in the corner of subject's eye)
4. Speed/Titviuag: Hold the subject's ege in that extreme position (max

deviation) for at least 4 seconds
5. Tester must conduct at least 2 passes for each eye
6. Jerkiness must be distinct at maxumum deviation to scorc tbis clue
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Distinct Nvsta mus at Maximum Deviation: Movements and Mjnimam Base Tinae:
The total time to perfnxxn. this check on both eyes aad repeat it in reality should be
something more than 32 seconds. However, we will use that number as the baseline
vazuimum time.

Proper Movement Speed Time: This is not designated as a "high speed pass" therefore
it rxtvst be slower than the four seconds per pass per eye that it takes for the higti speed
used in Smooth Pursuit, Thus the Maximum Deviation movement time is something
more tha^ and cerCaiuty not less thau 4 we per gass. (See also, discussion re Equal
Tracking above.)

Passes required: 2 per eye - Tota14.

Tlpstinct Nystagmus at Maximum bev.iation

Rold Time required: Not less than 4 or more than 30 seconds.
Hold + 1Vlovenae pt Time. (4 x 4) 16 + (4 x 4) 16 - 32 seconds.

(.Alasolute)1Vliwimuum 32 + seconds.

II. C1TECKdNSET OF NYSTAGMUS PRTl7T2'fO 45 DEGREES (T'. VIII.-s)

1. The nose is the starting point.
2. Check subject's LEFT EXE, then RItIHT EYE. (Repeat.)
3. Speed/Timing: Should take about 4 seoonds to move from

subjeot's nose to shoulder (and/or 45 degrees.) "It is ixnpoztaut
to use four sec ;" (E.g. minimum is 4 or moze) P. -
VTTI $. (Note: 45 degrees is presumed at every subject's
shoulder.)

4. When you first observe eye jerking, stop and verAfy this jerking
continues
(NOTE: When tester first observes subjeet's eye jesldn$, check to
ensure that ten percent of white of the eye is still showing closest
to ear. If no white is showing, the tester has probabZy gone past the
45 degzee mark. Question: What do you do then.?

5, Must conduct at least 2 passes for each eye
6. If nystagmus is observed pzior to 45 degrees, score this as a ctue.

Check O>met of Nvstsgmus Prior To 45 De rR„ees•Movennemts and 1VTitaimuzn Base
Tirne: From a mathematical prospective, the w.inimum time required to check for
Nystagmus at Maximum Deviation is reasonably simple to determiz7.e based upon the
directives in the manual. That is, you stazt with a speed that takes about, but not less thau,
4 seconds each way. However, deterznini.ng h.ow long it ^ust take, or should have taken
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for a pazticular subject will be dependant upon several variables; the points of onset,
number of holds and length of each hold. Note: The "For Dummies" estizn.ate below will
be pretty accurate in most cases.

Po4nt(o of Unset: The first question is at what point (degree of deviation) onset of
nystagrnus was found and r,^,rrned, if found and confizaued at all, (luring each pass.
That point can, and ptobably should, be at least slightly different for each of the four
passes. Knowing the fuid point where onset was found and confirmed will tell you the
time it should have taken to gct to tba.t point from the center and the same tinae applies for
going back. However, that presumes the tester knows whioh point onset wi]J. be found and
coaf'med - before searclxfor it and did not stop on the way there. That is not how
the test is required to done, but is utilized in the "For Duomqoies" method.

Total Number and Lennh of alI the tl°HoTids": The Student Manuals, and izi great detail
the In.strnotor's Manuals, setforth a process of diligantly and slowly loolaug "careflallv
for auv sig,n of jerking," "When vou seq it, stop and ver' tbat the ierkine cantynues."
(2000 SM P. VI)7-8) The Instttictors are taught to teach that if you only "think you see it,
you don't, move on." Thus, more than one "hold" may, and presumably will, be required
per pass. I'hus the next variable is; what was t]ae tqtal number of holds of the stimulus
during each pass while trying to fm and then confum point of onset as well as the lenth
of each bold?

Doing the Math Part I: Wla.exe nystagmus is found or suspected at all, 4 seconds to 45
degrees equals sligbtly less than 1 second per each 10 degrees from 0 until point stimulus
is first stopped, e.g. f3rst hold. And just Iess thau 1 second per 10 degrees thereaiter u.ntil
finally held to confirm (jerking) is present and does not go away and then. l second per 10
degrees on the way back.

If no izystagmus found at all and movement stops at 45 dog. (4+4) = S seconds per pass.

If you do not know and/or the officer can not remember some are all of these variables
you can stiJl ascertaul the minimum tixne it must take or have taken to do this phase of the
test. It is mathematically simpler, but less accurate usually at underestimate, if you do
not Iaaow or the officea carut.ot remember any of them.

If you do not know and/or the officer can not remember some or gl,l, of these variables
you can still ascertai.u the "Minimum Base Time" it must take or have taken to do this
phase of the test. It is mathematically simpler but less acou.rate -usually an
uudeaestimate- if you do not know or the officer cannot remember my of the variables.

Speed Md m.inimum times for each uass: Consult claart below after reading the
following.
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Doiaa.g the Real Math Part M. The most accurate computation is based upon using the
time of each pass in seconds based on an.gle of conf•irined onset (0-10 = 1 see; 10-20= 2
see, etc) plus total time of all Hold(s) plus time ofreturn to center from confirmed angle of
onset. The process is simplified by using the chart below.

Onset confirmed at 10 degrees Plus a 2 sec. = (1+2+1) 4 seconds per pass. Add 2 for 4
sec hold
c7aaset confixrned at 20 degrees Plus a 2 seo. =(2+2+2) 6 seconds per pass. Add 2 foz 4
sec hold
Onset confinued at 30 degrees Plus a 2 see. - (3+2+3) 8 seconds per pass. Add 2 for 4
sec hold
4nset coat£ttmed at 40-44 Plus a 2 sec. = (4+2+4) 10 seconds per pass. Add 2 for 4
sec hold

Speed and time if po nvstaemus is pr.esent. The directive is "at a speed that takes ... 4
(or more) seconds to reach 45 degrees," far each per pass out and 4 or more back, thus 8
seconds per pass and/or 42 seconds total. But again that assumes no signs of nystagtnus at
all.

When nxstagmus is nreseut: Whera any nystagmus is suspected at all the movenxont
must stop and if not confirmed at that point the snovement begins again aud so on mtil
the point nystagmus is confirmed. So you have to be able to break Uae time down.

Breaichtg down the movement time: You oould break the 4 secomds per 45 degrees into
any increment you encounter, 4 seconds per 45 degrees equals 1 second per 11.25
degrees equals or 0.088... seconds per each degree. For simplicity and consistency we
can round* to 1 second per 10 degrees and there£o re add 1 second to our total for
eacb. 9.0 degrees traveled per pass. Unless you or the officer knows the precise degree
where nystagrnus was found and ggnfumed then simply use .08$ ger degree. (See chart
below).

About Roundintt Be carefial about attempts to eite the routtding up as a basis to
autoxnaticallv deduct 2.16 seconds (4 x,54 (45 x .012) seconds) from your total
Minimum Base Time for all passes. This is perhaps insignificant, but wrong unless you at
leaat have a reasonable idea of the point of confuxization. Keep in mind the mandate is
that you must use all 4 seconds if you go to 45 degrees so with "For Dum:cnies" no time
would be added or should be subtracted. Also to find the Minimum Base for the "Speedy
Gonzales" calculation„ we have asstmed our roundin¢ is higli by 0.48 (10 x,012 x 4) and
rounded up to .5 seconds. So for our "Speedy Quick' caloulation -nystagmus at 10
degrees or less- we then have subtracted the maximum .5 seconds, to get the se
Minimum Time. Also note that in all other calculations we are erring very conservatively
on the low side and where the time is something rnoxc than x, we use x.

If yon really want to err on the low side or it really does not matter in your case you
can elimimate any debate by erra gguslv adding the masinoum that rounding could
ever possibly be seen as understating and thus add 2.16 seconds to the "MSni.tnum
Base Time"
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Xt.equired'Hold Tiaxie(s): Must J,ooSr for anything that looks like jerking, hold, check to
confirm that tha eye "is still j erking" and do a proper reference check by reference to the
shoulder and the whites of the eyes. The xequired t:me is as long as it takes to: (1) Check
al.ignment w/ shoulder (2) Cheok for some whites showing, (3) Confitm nystagmus: "if
yo•u tbink you see it its not there". The logical time for cach hold and partieularly the
con.faztxxatozy faoal hold is 4 seconds (e. g. oonsistent with hold tizue for max. deviation).
However, to be conservative the chart below uses 2 seconds as baseline, if the officer
concedes it is 4 seconds add 2 more per pass.

Total and Ivlinixuum Base Time(s) for "On "cct" Cheek per NHTSA (All Unrealistic)
32 seooxAds - No Nystagmus Found

16 seconds - Speedy Quick - Onset is f.ouud at onee at 10 degrees or below in all four
passes

40 to 48 seconds Using Basic or "for Dummies" method that is most o#tan employed

"For Dunurdes°' or Basic Estimate 10-12 seeouds: In reality most officers take the
stisztulus to (hypothetically just less than) 45 degrees and "find" nystagmus there. Even
they have to take a nainrattuzn of (4 + 4+2)10 seconds, Add 2 seconds for a fuLl 4 secon.d
hold.

VERTICAL NYSTAGNfUS
(Detect impairments due to drugs li.ke PCP, CNS depressants, high alcohol levels) (P.
VIQ: 9)

1. Yos:ltioo, stirnulus horizontally (para11e1 to the ground) abont 12 to 15 inches in
£ront of subject's nose

2. Instruct subject to hold his head still, amd follow the stimulus with his eyes
only

3. Raise the stimulus until tbe suspect's eyes are elevated as far as possible
4. Hold for approztitnately 4 seconds
5. Watch closely for evidence of the eyes jexlciuag

Speed: X to 4 second each way. See discussion of slowly moving object above. k'resuzne
you must raise stimulus at least 12"-15" to get, "eyes elevated as far as possibla." 12" to
15" is the same distance as to get to a true 45 degrees horizontally, dependin.g on how far
away stimulus is he7.d fxom subject in 12"-15'° range, If you are uncertaln about
computing or explaining that X" out by X across equals 45 degrees," consult and measure
tb.e Jines on tkie "Estimating a 45-Degree Angle" tezA.plate, SM P. VIU-6. To be
consistent with other passes speed should be eithex 2 seconds (,high speed) or 4 seconds
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(Slow speed.) S£you want to be really conservative use I second, The calculations
be ê in nse 2 seconds as it Is the fastest speed NHTSA uses.

Hoids: tLpproximatel^ 4 seconds. (Using 2 above and 4 here and total is still very
conservative.)

VGN - Total Minimum Ti4me: 6 seconds

Absolute Miuimum Base Time Wbere No Onset of Nvstagnuus Observed at

56 Seconds for Fi.rst Three Sets of Passes
6 Seconds for Vertical Nystagmus (Ovexl.y Conservative)

32 seconds Onset Passes Not Stopping or Holding ever

Total. 94 sec^ (No Onset of Nystagmus Observed at aA)

Absolute MiLnimuua Base Time for'Fntire Test with 5 or 6 clues

56 Seconds for First Three Sets of Passes
6 Seconds for Vertical Nystagmus (Overly Conservative)

16.5 seconds if all. 4 Oaaset Passes Stop at 10 degrees. (Includes 0.5 seconds for
rounding.)

Total 7$.5 seconds (Speedy Gouzales)

Absolute Mlxdmum Base Comservative Estimate -- bum.ud.es Method
[Comxo.ou. Erroneous Practice)

56 Seconds for First Three Sets of Passes
6 Seconds for Vertical Nystagmus (Overly Conservative)
40 to 48 seconds Onset Passes Stopping Only Once Near 45 Degrees

Total 102 to 110 seconds (For Dumni.es Method)
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Challenging and Exal'iYadi7ng HGN Test

W. Troy McKinney

P, 034/040

The majority of States recognize that the Horizontal Gaze
Nystagmus (HGN) test is scientific evidence.1 As a scientific
test it generally requires expert testimony for admissibility.
Even States that have found, as a m.atter of law, that the
scientific basis for HGN and the general method of applying it are
sufficiently reliable to allow admission without proof of these
elements in each case, generally require some degree of proof that
the test was administered correctly on the occasion in question.

When the technique- rmist have been y ,̂,roperly-•a.cl,ministered., as
required by the design, on the occasion in question, one needs to
know the technique well enough to demonstrate to the court that it
we,t :at cas•iect3y-tdmini•ats^a^. rz•.en if tho admin.icYration gona.
solely to weight and not admissability, as it does in some states,
it is still necessary to know the proper method of administration
in order to effectively cross examine the offioer who administers
the test.

Whether the issue is admissability or weight, the crucial
issue in most DwS trials is whether the test was administered in
accordance with the National Highway Traffic Safety
Administration (NHTSA) guidplines for the HGN, One study observed
that the HGN test was administered in the field incorrectly over
90 percent of the time.^?

In order to challenge the admissibility or weight of the HGN,
one must know the NHTSA guidelines and requirements. No one
should try a DWI case involving the HGN without studying and
having a copy of the NHTSA Instructor and Student Manuals from the
Standardized Field Sobriety Testing Course.

Initially, the NHTSA protocol for administration of the HGN -
- as with all three of the standardized field sobriety tests
(SFST) -- must be strictly followed or the results are unreliable
and invalid as an indication of the presence of alcohol or any
other central nervous system depressant. From the NHTSA manuals:

The Standardized Field Sobriety Tests are not at all
flexible. They must be administered each tirne, exactly
as outlined in this course.

Officers administering SFSTs at roadside are expected
not to deviate from the SFST admi.zxistrative
instructions described later in this course.

The validation applies only when the tests are
administered in the prescribed, standardized manner;
and only when the standardized clues are used to assess
the subject's performance; and only when the
standardized criteria are employed to interpret that
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performance. If any one of the standaxdized test
elements is changed, the validity is compromised.3

Thus, strict compliance with the NHTS2k protocol and
requirements is required by NHTSA. Without strict compliance, the
validity is compromised. Tndeed, without such strict compliance,
the NHTSA study data cannot be used to evidenoe va7.idity. q
Importantly, without evidence of validity, the test administration
and results are functionally meaningless.

The NHTSA requirements for administering the HGN include:

1. grotest. The subject should be asked to remove their
glasses. The prese^nce of contacts should be noted but contacts
need not be removed.

2. 2nstructitatis. The officer should verbally instruct the person
to place their feet together and their hands by their side. The
officer should verbally instruct the person that they will be
asked to follow a stimulus with their eyes and that while they are
doing so, they should follow it only with their eyes and should
not move their head. The officer should ask the person if they
understand the instructions and should not continue with the
administration of the test unless and until they have obtained an
acknowledgement of understanding from the person.

3. ppsitiosiing the Jtimulus. The officer should position the
stimulus between 12 and 15 inches away from the person's nose,
slightly above eye level. The stimulus is positioned sla.ght],y
above eye level in order to cause the person's eyes to open more
widely and thus make viewing the eyes easier.6

4, Passes -- Generay.. The movement of the stimulus consists of
a total of at least 14 passes of the stimulus. These 14 passes
are divided into four stages or segments' and each eye must have
two passes for each segment except for the initial equal tracking
passes, which raquire only one for each eye. One pass of the
stimulus for the left eye, as viewed from the perspective of the
person administering it, is the movement of the stimulus from the
center position to the right-hand limit of the pass and back to
r,ent.er,__ eve is the
limit of the pass and back to center.

5. Pttsses -- Equa1 Tracking. The first set of passes is designed
to confirm equal tracking and equal pupil size. The officer is
required to rapidly move the object from the center to the
person's far left, to the person's far right, then back to the
center position. This portion of the test should take at least
two seconds. While looking for equal tracking, the officer is
also required to look for and confirm that the pupils are of equal
si2e. This set of passes is designed to alert the officer to the
blatant presence of neurological symptoms that may require



OCT/21/2008/TUE 03:25 PM ATWAY&COCHAAN L.L.C. FAX No,330 743 6323 P,036/040

immediate medical attention. A person whose eyes do not track
equally or who exhibits unequal pupil size should be immediately
referred for medical evaluation and treatment and the HGN should
be terminated.8

6. Passes -- Smooth Pursuit. The second set of four passes is
designed to determine whether the person has or lacks smooth
pursuit of the stimulus, In this phase, the st.i.mulus is moved
from the center position to the person's fax left and back to the
center position twice for each eye. The stimulus should be moved
at a speed that takes at least two seconds from the center
position to the side position.g k.t a rate of at least four
seconds per eye per pass (two second out to the side and two
seconds back to center), this phase of the HGN should take at
least 16 seconds. In this phase, the officer is looking for a
lack of smooth pursuit. if a lack of smooth pursuit is detected,
a'"clue" ts scqred for the eye in which the officer observed a
lack of smooth pursuit.

7. Passes --- Max7ltntun neviation, The third set of four passes is
designed to determine whether the person has distinct nystagmus at
maximum deviation. Maximum deviation is the point at which the
eye has moved fully to one side and cannot move any further. In
this phase, the stimulus is moved from the center position to the
person's far left at a rate taking at least two seconds, held for
at least four seconds, and then moved back to the center position
at the same two-second rate.1° In this phase, each pass for each
eye must take at least eight seconds and the four passes together
must take at least 32 seconds. When the stimulus is at maximum
deviation, the officer must observe "distinct" nystagmus in order
to score a clue for that eye. It is insufficient to simply
observe nystagmus at maximum deviation since most people will
exhibit some visible nystagmus when the eye is held at maximum
deviation. The nystagmus that must be observed in this phase must
be distinct: that is, greater than the natural n^ystagmus that will
occux from holding the eye at maximum deviation. 1

8. passes -- Onset Angle of Nystagmus. The fourth and final set
of four passes is designed to determine whether the onset of
nystagmus occurs prior to the eye'.s movement to a 45-degree
deviation. In this phase, the stimulus is moved very slowly -- at
a rate that would take at least four seconds to move the stimulus
to the person's shoulder or at a rate of no more than 10 degrees
per second. Once the officer thinks that he sees nystagmus he is
required to stop moving the stimulus and hold it steady to confirm
the presence of nystagmus. The stimulus must be held sufficiently
long to confirm the onset of nystagmus, sufficiently long for the
officer to examine the alignment between the stimulus and the edge
of the shoulder (approximately 45 degrees) so that he can estimate
the angle of onset, and sufficiently long for the officer to
confirm the presence of some white remaining in the corner of the
eye. Assuming an onset angle of 30 degrees and the stimulus being
held for two seconds to confirm the continuation of nystagmus,
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each of the four passes in this phase must take at least eight
seconds (three seconds out, two second hold, three seconds back)
and the four passes together must take at least 32 seconds.12

9. Vertical Nystagmus. Although there is also a protocol for
two passes for vertical nystagmus (VGN) upon completion of the
HGN, VGN was not examined in the NHTSA validation research of the
SFSTs and it was not included in the SFST battery during the
original research.

14 x 82 T.itmue meat

When the four phases and 14 passes of the HGN are combined,
administration of the HGN from the tiine the stirnulus first begins
moving must take NOT LESS THM 82 seconds. Any HGN test that does
not contain at least 14 passes and take at least 82 seconds from
the time the stimulus first begins moving is improperly
administered because it was not administered in accordance with
NHTSA protocol and requirements. As a practical rnatter, most HGN
administrations should take at least 90 seconds. Sin,ce very few
people are 100 percent proficient all of the time, since some
pauses during the administration are natural, and since sorne
passes, such as the onset passes may actually take longer than the
theoretical minimum, when for instance, the onset is at 40 degrees
instead of 30 degrees, any HGN that takes less than 90 seconds is
suspect and should be more closely examined for compliance with
each individual phase of the test.

Other Cr+mmon bListakms

Other common mistakes in the administration of the HGN
include moving the stimulus too quickly -- or less commonly too
slowly -- on individual passes, holding the stimulus closer than
12 inches or further away than 15 inches, not holding the stimulus
for at least four seoands at maximum deviation, and curving the
stimulus upward, downward, or around (also called looping) as it
is being moved through the passes. If any of these mistakes are
present in the administration of the HGN, the test and its results
are nQt reliable because the officer did not administer the test
in accordance with NH.TSA protocol and requirements.1a

According to the NHTSA material, the presence of four clues
indicates a likely blood alcohol level of at least .10. In most
states, however, it is improper for any witness or officer to
testify to any correlation or relationship between any number of
clues and any quantifiable blood or breath alcohol level. Rather,
what is admissible from the presence of at least four clues is
testimony that the administration of the HGN indicated
"intoxication." In reality, all that the presence of gaze
nystagmus indicates is the presence of a central nervous system
(CNS) depressant in the person's system. While alcohol is a CNS
depressant, the HGN is not specific for alcohol. Indeed, alcohol
does not even cause nystagmus. Rather, its presence in a person's
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systeni simply exaggerates the presence of the nystagmus present in
all people.

More detailed information about the NHTSA requirements and
protocol for the HGN as well as the other SFSTs can and should be
obtained from the NHTSA manuals and the studies that have been
conducted regarding thern. Every practitioner handling DWI cases
should have and learn the material in those manuals.

Manuals

There are 3 different types or classes of manuals: (1)
Student Manuals for the Student Course; (2) Instructor Manua,ls for
the Student Course; and (3) Instructor and Student Manuals for the
Instructor Training Course. The links and NTIS Numbers for each
follow. Everyone should have, at least, the 1995 and 2000 Student
and Instructor Manuals for the basic SFST course. The NHTSA SFST
manuals can be obtained from:

US Dept. of Commerce
Technology Ad.ministration
National Technical Information Service
Springfield, VA 22161

800-553-6847 for orders
888-584-B332 customer service
http://www.ntis.gov

Since material ordered from NTIS may not be returned and is
nonrefundable, the ordex numbers listed here should be confirmed
prior to ordering.

Student Manual 19B9: NTIS Order Number: P296-780739INT.
Student Manual 1992: NTIS Ordei Number: PB94-780228INT.
Student Manual 1995: NTIS Order Number: PB96-780739INT
Student Manual 2000: NTIS Order Number: AV'A20839-BBOOINA

Instructor Manual 1992: NTIS prder Number: PB94-780210INT
Instructor Manual 1995: NTIS Order Number: Pa96-780754INT.
Instructor Manual 1995: NTSS Oxder.Number: AVA19910-SBOOINA.
T,nstxuctar Manual 2000: NTIS Order Number: AVA20838-BB00INA

Teacher-Trainer Manual 1995: NTIS Order Number: P596-780747TNT.
Student - Instructor Manual 1989: NTXS Order Number:
PB93-114742INT

The NTIS web site also has the videotapes that are used in the
courses.
1. Schu2tz v. 8tate, 106 Md. App. 145 664 A..2d 60 (1995);
E'meraan Y. State, 880 S,W.2d 759 (Tex. Crim. App. 1994) ; State v.
Witte, 251 Kan. 313, 320, 836 2.2d 1110, 1114 (1992).
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2. Booker End-position Nvstaam,us as an Indicator of Ethanol
Intoxication, 41 Science & Justice 123 (2001).

3- The admonitions from the NHTSA manuals appear in every manual
since at least 1992. Generally, admonitions concerning the need
to administer tl-xe HGN (and other SFSTs) in accordance with the
proscribed protocol are found in Chapters VII and VIII.

4. This article should not be misunderstood as suggesting that
the HGN or other SFSTs are reliable indicators of intoxication or
impairment. Given that at least one peer-reviewed study has found
that close to one-.half of people who had not been drinking and who
were administered the SFSTs would have been arrested, there are
substantial questions about the validity of the tests for their
intended purpose. See Cole, S. & Nowaczyk, Ft., Field Sobr,iety
tests: Are They Designed For Failure? Percept. & Motor Skills 99-
104 (1994). However, the scope of this article is the method of
their administration and not their inhereat accuracy and
reliability.

5. Some versions of the NHTSA manuals have also required or
suggested that the examiner should inquire into whether the person
has previously suffered head or neurological injury that might
affect the HGN.. However, the current version of the NHTSA SFST
manuaJ, contains no such requirement.

6. By raising the stimu.lus above normal horizontal eye-level, it
is questionable whether the NHTSA designed HGN is actually testing
the muscles in the eye controlling only horizontal movement.
Logically, it seems that by raising the stimulus, eye muscles
involved in vertical and diagonal movement of the eye become
involved.

7. Only the final three sets of passes are graded as part of the
testing process.

8,. While the. NHTSA protocol for the HGN only provides for one
pass across eaoh eye, many officers will make at least two passes
for equal tracking. There is nothing wrong witli making additional
passes for equal tracki,n.g. it does, however, increase the nurnber
of passes that must be present for a complete HGN test. Thus, if
the officer testifies that he made two passes across each eye for
equal tracing then the required number of passes for a complete
HGN will increase to 16.

9. The stimulus should be moved at a constant rate so as not to
induce a lack of smooth pursuit, Speeding up and slowing down
through the passes can create the appearance of lack of smooth
pursuit because the examiner is varying the speed of the stimulus.

10. As with the other passes, the stimulus should be moved at a
constant, slow pace. Varying the speed can induce an appearance
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of what the examiner is looking for during the test.

11, Of course, if the officer is not able to explain what normal
nystagmus looks like, it is doubtful that he will be able to tell
that the alleged nystagmus at maximum deviation is truly distinct.

12. As a practical matter, it takes at least two seconds, and
frequently longer, to make the confirming observations once the
stimulus is stopped. Any examiner holding the stimulus steady for
less than two seconds will not have made all of the necessary
observations.

13. Interestingly, in order to have a correctly administered HGN,
the person must have held his head still during the
administration. Viewed objectively, this means that when the
person was told to hold his head still (and not sway), he was able
to do so. Of course, this can be compared to the Romberg or one-
leg-stand where clues are given for swaying even though the person
is not told not to sway. It can be argued that, like the HGN, if
the person had been told not to sway, he would not have done so.
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