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STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio Association of Criminal Defense Laywers (OACDL) is a statewide
association of over six hundred (600) public defenders and private attorneys who practice
primarily in the field of criminal defense law. The Association was formed for
charitable, educational, legislative and scientific purposes with the goal of advancing the
interests of society and protecting the rights of citizens and other persons accused of
crimes under the laws of the State of Ohio and the United States. OACDL seeks to
provide the judiciary and the legislature with insights from its members concerning the
day-to-day operation of the criminal justice system and how it affects the citizens of this
State. Over the past decade, OACDL has participated as a friend of the court in dozens
of cases, including Ohio v. Robinette (1996), 519 U.S. 33; State v. Kinney, 83 Ohio St.3d
85, 1998-Ohio-425; State v. Thompson, 95 Ohio St.3d264, 2002-Ohio-2124; State v.
Hochhausler, 76 Ohio St. 3d 455, 1996-Ohio-374; State v. Shindler, 70 Ohio St.3d 54,
1994-Ohio-452; State v. Murnahan (1992), 63 Ohio Std.3d 60; In re Contempt of Morris
(1996), 110 Ohio App.3d 112; and 7n re Williams, 101 Ohio St.3d 398, 2004-Ohio-1500.

OACDL has an enduring interest in protecting the rights guaranteed to criminal
defendants under the United States and Ohio Constitutions. As this case involves several
important issues involving probable cause determinations for O.V 1. arrests, both
OACDL’s membership and the client base served by that membership will be affected by
it.




Statement of the Case and the Facts

Ms. Derov was stopped by Trooper Martin for expired and fictitious tags on the
license plate. | Trooper Martin did not observe any erratic driving by Ms. Derov prior to
her stopping her vehicle.? Trooper Martin detected what he deemed to be a strong odor
of alcohol emitting from Ms. Derov’s breath,” Trooper Martin testified that Ms. Derov
produced her license and registration without problems.* He also admitted that she exited
her vehicle in a normal manner and that she did not demonstrate any indicators of
impairment from alcohol.”

At that point, Trooper Martin asked Ms. Derov to perform standard field sobriety
tests. He started with the HGN test.’ During the administration of the HGN, Trooper
Martin observed that her eyes were glassy and red.” However, he testified that glassy red
eyes could be indicators of alcohol consumption, lack of sleep, exposure to smoke, or
leaving contacts in too long.® The Seventh District Court of Appeals ruled that the State
failed to establish by clear and convincing evidence that the HGN test was performed in
substantial compliance with NHTSA standards. ?

Trooper Martin also had Ms. Derov perform the Walk and Turn test and the One
Leg Stand test.'® The Seventh District Court of Appeals ruled that the State failed to

clearly and convincingly establish substantial compliance with the Walk and Turn test.

"y, at 6-7

2 Tr. at 59

Tr.at8

“Tr.at7

" Tr.at9, 62

®Tr. at 10

"Tr.at 15

8 Tr. at 61

® This ruling is at issue in the third proposition of law.
0 Tr at 14- 24



Appellants did not contest this ruling in this appeal. On the One Leog Stand test, Trooper
Martin only observed one clue, which indicates that Ms. Derov passed that test.!!

Following the field sobriety tests, Trooper Martin had Ms. Derov submit to a
portable breath test (P.B.T.), a test that he admits has not been approved by the Ohio
Department of Health.'> Trooper Martin testified that the P.B.T. indicated that Ms.
Derov had consumed alcohol.”® At that point, Ms. Derov informed Trooper Martin, that
she had consumed one beer without reference to the time that she had consumed it

The resolution of the first proposition of law presented may depend upon the
resolution of the second and third propositions of law presented. The State asserts that
the odor of alcohol along with glassy eyes and failed field sobriety tests is sufficient to
establish probable cause. In looking to the totality of facts and circumstances that
Trooper Martin had available to him, he lacked probable cause to arrest Ms. Derov.

By admission of the Trooper, there was no erratic driving in this case.”” While
erratic driving is not mandatory for an O.V L arrest, the absence of it is an indicator that
the party operating the vehicle is not impaired. Trooper Martin did testify that he
followed Ms. Derov for a period of time and did not detect anything wrong with the
manner in which she was operating her vehicle. The time of the stop was 2:34 a.m.'®
Trooper Martin observed a strong odor of alcohol and glossy eyes, and Ms. Derov
admitted to consuming one drink. Trooper Martin testified that the glassy red eyes could

be indicative of alcohol consumption, rather than impairment. Ms. Derov passed the only

Ty, at 25, 62
12 Tr. at 25-26
BTr. at 26
Ty at 27
Ty, at 59

S Trat6



field test that was administered properly by Trooper Martin was the One Leg Stand test.
Even if the Court considers the P.B.T. result indicating the presence of alcohol on Ms.
Derov’s breath, which we assert below that it should not, it only indicates consumption of
alcohol, not impairment by it. The record did not demonstrate any evidence of
impairment from alcohol consumption. 17 There was no evidence to suggest that Ms,
Derov was likely to test over the legal limit, assuming that this Court upholds the ruling
regarding the HGN test. If the Court upholds the 7" Dist.’s ruling, is it necessary to state

the preceding clause?

17 The results are addressed later in the brief. HGN results, though, are not indicators of
impairment. It is a test used to judge whether a person would test over or under the per
se limit. State v. Homan 89 Ohio St.3d 421, 424, 732 N.E.2d 952, 955 (Ohio,2000) In
an extensive study, the National Highway Traffic Safety Administration ™ (“NHTSA™)
evaluated field sobriety tests in terms of their utility in determining whether a subject's
blood-alcohol concentration is below or above the legal limit.




Law and Discussion

In its Merit Brief the Appellant, State of Ohio, lists its propositions of law as follows:

Appellant’s First Proposition of Law: An Odor of Alcohol Coupled w1th Glassy
Eyes and Failed Sobriety Tests can Support Probable Cause to Arrest'®

Appellant’s Second Proposition of Law: A Portable Breathalyzer Test Can Support
Probable Cause to Arrest for Driving Under the Influence

Appellant’s Third Proposition of Law: There is No 68-Second Minimum Time

Requirement for Substantial Compliance with the HGN Test

In this brief Amicus, Ohio Association of Criminal Defense Lawyers (OACDL), will
address the issues presented in the above propositions of law in, more or less, the same order as
presented by Appellant, State of Ohio. Amicus will, however, do so under propositions of law
that Amicus believes more accurately reflect the issues presented to and determined by the courts
below and thus presented for this Honorable Court’s consideration.

Before addressing the issues that Appellant suggests are properly raised by this case,
Amicus is compelled to note that this case may not properly or adequately present the issues this
Honorable Court believed it presented when it accepted this case. That is, as discussed below,
Amicus believes that due to Appellant’s failure to make an adequate record, in the trial court,
related to the issues involving the “PBT” and the “HGN test,” none of the Appellant’s arguments
in support of the admissibility of these “tests” are found in or are supported by the record.

First Proposition of Law as proposed by Amicus, OACDL:
A court of appeals does not commit reversible error when, after properly holding

that certain evidence is inadmissible and/or unreliable and thus should have been
excluded from a probable cause hearing, it reviews the record from the trial court

'¥ The Appellant’s Memorandum in Support of Jurisdiction framed the First Proposition of Law as follows: “An
odor of alcohol coupled with glassy eyes and failed field sobriety tests can support probable cause to initiate
field sobriety tests.”



and determines, applying the “totality of circumstances test”, that the record does

not support a finding of probable cause unless the appellate court abuses its

discretion in so holding

It should be noted that Appellant’s original First Proposition of Law, as setforth in its
Memorandum in Support of Jurisdiction (MISJ), was different than the proposition Appellant put
forth in its Merit Brief. The original proposition did not make much sense’” and the discussion
following it in the MISJ did not do much to clarify matters. Ironically, the reframed proposition
does not address the factual circumstances of this case; moreover, it contains discussion of a
great deal of matters that are not particularly applicable to the actual holdings of the Appellant
Court and which are being appealed.

Thus, while Appellant’s initial proposition asserts “an odor of alcohol coupled with
glassy eyes and failed sobriety tests can support probable cause to arrest” (emphasis added), that
proposition does not apply to or relate to the issues in this case.? In fact, the Appellee could
agree with Appellant’s proposition of law and it would not resolve the case.

Indeed, Amicus does agree with Appellants First Proposition of Law as reframed in its
Merit brief. That is, Amicus does not dispute that an odor of alcohol coupled with glassy eyes
and failed sobriety tests can support probable cause to arrest. However; the foregoing does not
describe the facts of the instant case. Moreover, while it may not be determinative in the mstant
case, Amicus is compelled to note that “an odor of alcohol coupled with glassy eyes and failed
sobriety test(s)” may not necessarily compel or equate to a finding of probable cause in every
case as a determination of probable cause is always dependant upon a review of all facts and

citcumstances presented as the “totality of the circumstances™ of the individual case. Indeed, in a

1% See original assignment of error Id.
® The Appellant may be including the “PBT” as a “field sobriety test” although that is not clear from the construct
of its proposition,

6



given case the probable cause determination might well depend upon the type of field sobriety
test(s) conducted, the basis for determining the subject failed the test, how the court felt the
subject performed on the “test” irrespective of whether the officer graded it as a “failed test,”
whether the test -if it was a “standardized field sobriety test”- was conducted in such a way that it
was found to be in compliance with the provisions of RC 4511.19(D)(4)(b). In fact, even
assuming the field sobriety test evidence meets the standards setforth in RC 4511.19(D)(4)(b),
the determination of whether probable cause exists might well depend upon the “weight” the trial
judge decides to give to the field sobriety test evidence and/or the weight the judge gives
contrary evidence as, per 4511.19(D)(4)(b), any field sobriety test evidence only gets “whatever
weight the trier of fact considers to be appropriate.”

Fortunately, the facts of this case are not such that we need to delve too deeply into the
foregoing. The appellate court below properly found that the two field sobriety tests the accused
allegedly failed could not be considered in determining probable cause and there is no dispute
that the accused passed the third field sobriety test, e.g. the One-Leg-Stand Test. Indeed, the

appellate court, in essence, found that the accused did not fail the Walk-and-Turn Test, because —

as the Appellant must now concede’'- the officer did not give her the approved test and she

passed the test he did give her. Similarly, the accused could not have failed the Horizontal Gaze

Nystagmus Test as the appellate court properly found that the officer did not conduct the test

properly.
@)

Assuming the Appellate Court did not commit reversible error in finding that the Walk-
and-Turn Test, the Horizontal Gaze Nystagmus and the “PBT” should not have been
considered —as indicia of impairment- in determining whether probable cause existed, the

2 Appellant, State of Ohio, has not contested in any way the appellate court’s determination that the trial court erred
in not exchuding the Walk-and-Turn results.

7



Appellate Court did not err in determining that probable cause to arrest was not
established in the Trial Court

The State failed to set forth the standard of review in ruling upon a Motion to Suppress.

The standard of review with respect to a motion to suppress begins with a review
of whether the trial court's findings are supported by competent, credible
evidence. State v. Winand (1996), 116 Ohio App.3d 286, 288, 688 N.E.2d
9...0Once the trial court's findings are accepted as true, the reviewing court
independently determines, as a matter of law and without deference to the trial
court's conclusion, whether the trial court met the applicable legal standards. State
v. Williams (1993), 86 Ohio App.3d 37, 41, 619 N.E.2d 1141.

State v. Vicarel 2007 WL 2694746, 3 (Ohio App. 7 Dist., 2007)

The Appellant would have this Honorable Court apply “the magic words™ theory of
probable cause. It is sometimes assumed that the state’s burden in a motion hearing is so slight
that all that is required for the burden to be met is for the officer to mention a few well known
phrases such “strong odor of alcohol” or “bloodshot eyes.” This is the magic words theory of
probable cause and it is not the law.

The law as set forth by the Ohio Supreme Court is as follows: “Probable cause to
believe a driver is operating a vehicle while intoxicated arises from readily discernable indicia
under the fotality of the cireumstances.” State v. Gustafson, 76 Ohio St.3d 425, 450, 668 N.E.2d
435, 453, 1996-Ohio-425 (Ohio, Jul 30, 1996), emphasis added.

Consequently, contrary to popular belief, once the magic words are uttered, the case



is not over. All of the other facts and circumstances are relevant and are the proper
subject of inquiry. To put it simply, the court cannot just say I have three things
consistent with probable cause and I have heard enough. If there are 57 things
inconsistent with probable cause and only three things consistent with probable cause,
under the totality of the circumstances requirement, there is not probable cause. Likewise,
if the court has heard the three things favoring probable cause but not the 57 things
inconsistent with it, the court has not considered the totality of the circumstances. All 60
are relevant and must be considered even if the three have been proven. The inquiry does
not end after the magic words are spoken nor is it proper to reach a decision at that point.
All factors must be considered.

In State v. Homan (2000) 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957, this

Court stated:

In determining whether the police had probable cause to arrest an
individual for DUI, we consider whether, at the moment of arrest, the
police had sufficient information, derived from a reasonably trustworthy
source of facts and circumstances, sufficient to cause a prudent person to
believe that the suspect was driving under the influence. Beck v. Ohio
(1964), 379 U.S. 89, 91, 85 S.Ct. 223, 225, 13 L.Ed.2d 142, 145; State v.
Timson (1974), 38 Ohio St.2d 122, 127, 67 0.0.2d 140, 143, 311 N.E.2d
16, 20. In making this determination, we will examine the “totality” of
facts and circumstances surrounding the arrest. See State v. Miller (1997),
117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v. Brandenburg
(1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

In applying the standard of review and the probable cause standard to this case,
the decision of the Seventh District Court of Appeals should be upheld.
The Court of Appeals, in this case, did exactly what the court of appeals and this

Honorable Court did in the Homan case. In this case the Court of Appeals reviewed the



record to determine, among other things, whether the record supports the use of the
Standardized Field Sobricty as reliable evidence in support of a finding of probable
cause. In this case, the Court of Appeals also determined whether the “PBT” could be
used as admissible and/or reliable evidence.””

After excluding the PBT evidence, determining that the HGN was not properly
admitted and finding that the accused’s performance on Walk-and-Turn could not be
legitimately be considered a failure, the Appellate Court reviewed the totality of the
remaining evidence to ascertain if probable cause to arrest for OVI was established in the
trial court.

Eliminating the HGN test “results,” the PBT evidence and the Walk-And-Turn
Test results —but not lay evidence of the accused’s performance on the test® the appellate

court was left with the following:

1. a lack of any evidence of impaired driving notwithstanding the fact that
the officer followed Ms. Derov for a significant period of time,

2. apassing grade on the One-Leg-Stand test,
3. apassing grade on the Walk-and-Turn test as it was given to her,
4. no idicia that her ability to speak was impaired,

5. no indicia that her ability to think and answer questions put to her was
impaired,

6. no evidence that her fine motor skills were impaired,

7. no evidence of impairment whatsoever

2 Note, as discussed below, Amicus would assert that even if the PBT should have been admitted in
the probable cause hearing, it did not add anything to the facts supporting probable cause and,
indeed the PBT evidence —viewed in a light most favorable to Appellant- still does not tend to
establish that the accused was impaired or above the per se unlawful level.

% Under this Court’s holding in State v. Schmitt, 101 Ohio St.3d 79, 2004-Ohio-37 the appellate court
would still have properly considered how Ms. Derov performed on the Walk-And-Turn test for a lay
person’s view point and apparently found her performance was consistent with sobriety rather than
impairment.

10



Against the forgoing evidence that clearly tend to support sobriety and not
impairment the only evidence in support of probable cause was the officer’s perception
of a strong odor of alcohol, “red” and “glassy eyes” and an admission of consumption of
one beer.

In a recent case the court used the totality of the circumstances, good and bad, to
determine that the trooper did not have probable cause holding:

“It is well settled in Ohio that the mere commission of a minor traffic
violation combined with an odor of alcohol does not constitute probable
cause to arrest for operating under the influence of alcohol.

This case, however, adds the additional element of the defendant's
failure of the horizontal gaze nystagmus test. While giving some weight to
that testimony, the court cannot ignore the fact that the defendant was able
to satisfactorily complete the two other sobriety tests that he was requested
to take. If the court is asked to consider as scientifically reliable the
one-leg stand test and walk and turn test in establishing probable cause to
arrest, the court must also be able to rely upon those tests to establish the
lack of probable cause.

Based upon the totality of the circumstances, the court is satisfied that
the arresting officer had reasonable grounds to stop the defendant's
vehicle, but that he lacked probable cause thereafter to arrest the defendant
for the charge of operating under the influence of alcohol.”

State v. Bailey, 2008-Ohio-2254, Court of Appeals of Ohio, Third District,
Logan County.

Thus in the Bailey case the court found the accused’s performance on the

other tests outweighed the testimony that the accused failed the HGN test.

1y
Neither a perceived odor of alcohol, nor red and/or glassy eyes are indicia of
impairment
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The courts in Ohio have properly held that the consumption of alcohol and its
mere odor are not per se evidence of impairment. State v. True, 137 Ohio App.3d 348,
352, 738 N.E.2d 830, 833 (Ohio App. 1 Dist.,2000). For better or worse, the law
prohibits drunken driving, not driving after a drink. State v. Taylor 3 Ohio App.3d 197,
198, 444 N.E.2d 481, 482 (Ohio App.,1981). “The mere odor of alcohol about a
driver's person, not even characterized by such customary adjectives as ‘pervasive’ or
‘strong,” may be indicia of alcohol ingestion, but is no more a probable indication of
intoxication than eating a meal is of gluttony.” /d. The law prohibits driving while

under the influence.
In 4 Ohio Jury Imstructions (2006), Section 711.19, “[u]nder the

influence” is defined as follows:

“Under the influence’ means that the defendant consumed some (alcohol)
(drug of abuse) (alcohol and a drug of abuse), whether mild or potent, in
such a quantity, whether small or great, that it adversely affected and
appreciably impaired the defendant's actions, reaction, or mental
processes under the circumstances then existing and deprived him of that
clearness of intellect and control of himself which he would otherwise
have possessed. The question is not how much (alcohol) (drug of abuse)
(alcohol and a drug of abuse) would affect an ordinary person. The
question is what effect did any (alcohol) (drug of abuse) (alcohol and a
drug of abuse), consumed by the defendant, have on him at the time and
place involved. If the consumption of (alcohol) (drug of abuse) (alcohol
and a drug of abuse) so affected the nervous system, brain, or muscles of
the defendant so as to impair, to an appreciable degree, his ability to
operate the vehicle, then the defendant was under the influence.

Finally, it should be noted that both medical texts and the researchers who

formulated the NHTSA Standardized Field Sobriety Tests have reviewed whether the
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presence of an odor of alcohol or the perceived strength of the odor is useful in
determining whether a person is intoxicated and have concluded that neither is reliable.
As one medical text states:

“The presence or absence of an odor of ethanol on the breath is an
unreliable means of ascertaining whether a person is intoxicated or
whether ethanol has been consumed recently, even under optimum
Jaboratory conditions.” See Goldfrank’s Toxicologic Emergencies,
Seventh Edition, Goldfrank, Folmenbaum, Lewin, Howland, Hoffiman,
and Nelson.

Similarly NHTSA researches after conducting a study to determine if trained
police officers can reliably estimate BAC ranges based on their appraisal of strength of
the odor of ethanol noted:

“Odor strength estimates were unrelated to BAC levels. Estimates of
BAC level failed to rise above random guesses. Those resulis demonstrate
that even under optimum laboratory conditions, breath odor detection is
unreliable.” See, Police Officers’ Detection Of Breath Odors From
Alcohol Ingestion, Herbert Moskowitz, Marcelline Burns, Susan
Ferguson, Southern California Research Institute, 11914 West
Washington Bl6d., Los Angeles, CA 90066, USA, published in Accident
Analysis and Prevention 31 (1999) 175 — 180.

Finally, the NHTSA researchers also caution against using “blood-shot eyes™ as a
basis for judging the likelihood of impairment noting:

“Similarly, bloodshot eyes, while associated with alcohol consumption,
also is a trait of many shift workers and people who must work more than
one job, as well as those afflicted by allergies.” See: 1997 NHTSA
DOT# 808654; DWI Detection at BACs below .10, Anacapa Science
Appendix 11, E-10.
(1D
The reduction of the per se limits that one’s body can legally possess while
operating a motor vehicle did not reduce the indicia of intoxication required to
establish probable cause for an OVI arrest

The State did not raise this argument in either the trial court or the Court of

Appeals. It is a cardinal rule of appellate procedure that a party cannot assert new legal
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St.2d 41, 43; “Litigants must not be permitted to hold their arguments in reserve for

appeal, thus evading the trial court process.” Mark v. Mellott Mfs. Co., Inc. (1995), 106

Ohio App.3d 571, 589. As such, a reviewing court will not consider any issue a party
failed to raise in the trial court, but instead, will consider the issue waived. See Lippy v.

Society Natl. Bank (1993), 88 Ohio App.3d 33, 40. The State has waived this argument

for review.

If the argument is not waived, the State’s assertion that fewer indicia of
impairment are required for probable cause to arrest due to the change in the per se levels
from .100 to .080 is flawed. There are typically two separate and distinct charges that
one faces following an OVT arrest. Under O.R.C. 4511.19(A)(1)(a) the elements are that
“The person is under the influence of alcohol, a drug of abuse, or a combination of
them.” Under O.R.C. 4511.19(A)(1)(b) the elements of the offense are that “The person
has a concentration of eight-hundredths of one per cent or more but less than seventeen-
hundredths of one per cent by weight per unit volume of alcohol in the person's whole
blood.” There are several other offenses dealing with high tier limits, blood test results
and urine test results. The State ignores the fact that these are separate offenses with
completely different elements. This Court previously addressed the relationship between
evidence of impairment and per se offenses in State v. Boyd, (1985), 18 Ohio St.3d 30,
31,479 N.E.2d 850, 851. In Boyd this Court stated:

If the state is to be successful in the prosecution of a person charged with the

violation of the preceding section, the state must prove beyond a reasonable doubt

each of the essential elements of the crime. State v. Nolton (1969), 19 Ohio St.2d

133,249 N.E.2d 797 [48 O0.0.2d 119]. Accordingly, in order to sustain a

conviction under R.C, 4511,19(A)(3), there must be proof beyond a reasonable
doubt that the appellee was operating a vehicle within this state and that at the
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time he had a concentration of ten-hundredths of one gram or more by weight of
alcohol per two hundred ten liters of his breath.

These two facts are the only facts of consequence to the case. Thus, the relevant
evidence is limited to that evidence having any tendency to make the existence of
either or both of those two facts more probable or less probable. Standing alone,

appellee's appearance, manner of speech and walking, and lack of any symptoms
of intoxication are not relevant evidence and, therefore, not admissible.

The Court correctly acknowledged the differences between an impairment case

and a per se case,

In State v. Myers (1971}, 26 Ohio St.2d 190, 198-199, 271 N.E.2d 245 [55

0.0.2d 447], this Court examined the nature of the presumption established by former

R.C.4511.19:

In * * * [providing that a defendant will be presumed to be under the influence of
alcohol if there is a concentration of fifteen hundredths or more of one percent or
more by weight in his blood], the General Assembly has expressed its conviction
that the relationship between the objective determination by chemical test of the
percentage of alcohol by weight in the blood (.15% or more), and its effect on
people, is so well scientifically established that it need not be demonstrated by
evidence, and may take the place of evidence at trial. The purpose of the
presumption is to eliminate the need for expert testimony which would otherwise
be necessary to relate the numerical figure representing a percentage of alcohol
by weight in the blood as shown by the result of a chemical test, with the
common understanding of being under the influence of alcohol. * * * |Citations
omitted.] When the test results are in evidence, the evidence that the presumption
supplies is the correlation between a scientific fact, the results of the test, and
human behavior; that is, that all persons who test .15% or more are under the
influence of alcohol.

This legislative determination of the relationship of alcohol levels and impairment
is now only applicable in per se prosecutions. The presumption was eliminated when the
statute was changed to per se violations. In addressing the admissibility of test results in

City of Newark v. Lucas (1988), 40 Ohio St.3d 100, 104-105, 532 N.E.2d 130, 134 the

Court stated:

15




The accuracy of the test is not the critical issue as it is in prosecutions for per se
violations. Furthermore, the statutory presumptions which existed at the time of
Cincinnati v. Sand, supra, no longer exist. Thus, no presumptive weight can be
given to the test results under these sections. The test results, if probative, are
merely considered in addition to all other evidence of impaired driving in a
prosecution for this offense.

In light of the fact that no presumptive weight is given to the test results under
R.C. 4511.19 and because those results are not dispositive to a determination of
innocence or guilt under R.C. 4511.19(A)(1), we refuse to read R.C. 4511.19(B)
in an exclusionary manner in prosecutions for violations of R.C. 4511.19(A)(1)
with regard to the admission of test results of bodily substances withdrawn more
than two hours after the time of the alleged violation. As stated above, R.C.
4511.19(B) and Newark Ordinance 434.01(c) do not, standing alone, exclude
evidence of chemical test results. Furthermore, the fact that a bodily substance is
withdrawn more than two hours after the time of the alleged violation does not, by
itself, diminish the probative value of the test results in an R.C. 4511.19(A)(1)
proSre:cution.mS

However, in introducing such results, expert testimony, as was proposed*105 by
the prosecution in the instant case, would be necessary to relate the test results to
the defendant and to the time of the alleged violation, as well as to relate the
numetical figure representing a percentage of alcohol by weight in the bodily
substance, as shown by the results of the chemical test, to the common
understanding of what it is to be under the influence of alcohol.”™ See Myers,
supra, 26 Ohio St.2d at 198, 55 0.0.2d at 452, 271 N.E.2d at 251. Naturally, as in
any action brought pursuant to R.C. 4511.19, the defendant would have the
opportunity to challenge the accuracy of his specific test results.

The State’s theory that the lowering of the per se limits reduces the amount of

indicia of impairment necessary to establish probable cause for arrest for an O.R.C.

4511.19(AX1)(a) violation is illogical. If evidence of impairment is irrelevant for a per

se case, why would the reduction of the per se limit from .100 to .080 eliminate or reduce

the indicia of impairment required to establish probable cause for an under the influence

or a per se violation?
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The standard for determining if probable cause exists did not change when the per
se limit was reduced. This Court reiterated what test was to be used in State v.
Homan (2000), 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957.

In determining whether the police had probable cause to arrest an individual for
DUI, we consider whether, at the moment of arrest, the police had sufficient
information, derived from a reasonably trustworthy source of facts and
circumstances, sufficient to cause a prudent person to believe that the suspect was
driving under the influence. Beck v. Ohio (1964), 379 U.S. 89, 91, 85 S.Ct. 223,
225, 13 L.Ed.2d 142, 145; State v. Timson (1974), 38 Ohio St.2d 122, 127, 67
0.0.2d 140, 143, 311 N.E.2d 16, 20. In making this determination, we will
examine the “totality” of facts and circumstances surrounding the arrest. See State
v. Miller (1997), 117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v.
Brandenburg (1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

The State’s assertion that lowered per se levels from .100 to .08 render evidence
of motor skill impairment less significant for probable cause determinations lacks legal
authority. In State v. Hurley 2003 WL 22700758, 2 (Ohio App. 3 Dist., 2003) the Court,
in the context of an underage OMVI prosecution, with a .02 legal standard, noted:

Although the State argues that the evidentiary standard for probable cause
should be lower for anyone under 21years of age, the State fails to provide
any legal basis in support of this argu:rm:nt.FNZ The evidentiary standard
for probable cause to arrest for a OMV!I violation is the same for all
drivers, regardless of age. 24

The other flaw in the State’s position is that there is nothing in this record, or even

outside of it, to establish that a police officer making the probable cause determination is

2 Byt see: Village of Kirtland Hills v. Fuhrman 2008 WL 1933379, 3 (11" App.);
Columbus v. Weber, 10th Dist. No. 06 AP-845, 2007-Ohio5446, at Y 12; State v. Knight,
5th Dist. No.2005-CA-140, 2005-Ohio-6951, at 9 28; and State v. Gibson (Mar. 17,
2000), 4th Dist. No. 99CA2516, 2000 Ohio App. LEXIS 1197, at *10,. It should be
noted that all of these decisions were based upon the conclusion that the .02 standard is
meant to equate to “zero tolerance” and thus evidence of consumption is for all practical
purposes all that is needed to establish probable cause that a person under the age of 21
was likely to be violating RC 4511.19(B).
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able to distinguish the indicators that a person with a .100 bloed alcohol level would
show versus one with a .08 would exhibit. The difference between the two levels is
miniscule. Even if the per se limits were directly related to levels of impairment, there is
no way that an officer could know what a person with a .08 level would show compared

to what a person would exhibit with a .100 level.

Second Proposition of Law as propesed by Amicus, OACDL:
Given the lack of any statutory or evidentiary foundation the Court of
Appeals did not err in holding that the Portable Breath Test evidence in this

case was unreliable and/or inadmissible and thus could not be used to
establish probable cause to arrest for an OVL*

Amicus submits that the admissibility of “Portable Breath Test Evidence” is either
governed by statute through the delegation of authority to the Director of Health under
RC 3701.143 or the proponent of such evidence must show that it meets the basic
reliability standards for scientific evidence. Although the PBT evidence was to be used at
a probable cause hearing where the Rules of Evidence do not strictly apply, that does not
eliminate the need for the State to establish scientific reliability. Indeed in other contexts
where the Evidence Rules don’t strictly apply Ohio Courts have held, “[a]dministrative
agencies are not bound by the rules of evidence applied in courts.” Althof v. Ohio State
Bd. of Psychology, 10th Dist. No. 05AP-1169, 2007-Ohio-1010, at §73; Pearson, 157
Ohio App.3d 105, 2004-Ohio-2251, 809 N.E.2d80, at §19; Haley v. Ohio State Dental
Bd. (1982), 7 Ohio App.3d 1, 6. In determining when scientific evidence used to make an

administrative decision is “reliable,” the same considerations recognized for “good

25 Since Ms. Derov admitted to the consumption of alcohol and Trooper Martin only
testified that the PBT test indicated alcohol consumption, not a specific level, the
resolution of this issue has little to no bearing on the outcome of the case.
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science” in Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 125
L.Ed.2d 469, 113 S.Ct. 2786 are appropriately applied under Ohio law.” Belcher v. Ohio
State Racing Comm., 10th Dist. No. 03AP-786, 2004-Chio-1278Belcher, 2003-Ohio-
2187,at q11.

On the other hand it could be argued that in Ohio, the General Assembly has
legislatively provided for the admission of various alcohol determinative tests. Stafe v.
Vega (1984), 12 Ohio St.3d 185, 186-187, 465 N.E.2d 1303, 1305 R.C. 3701.143
authorizes the Director of Health to determine suitable methods for breath alcohol
analysis. The Court in Fega noted that:

[The judiciary must recognize] the necessary legislative determination that breath

tests, properly conducted, are reliable irrespective that not all experts wholly

agree and that the common law foundational evidence *189 has, for admissibility,
been replaced by statute and rule; and that the legislative delegation was to the

Director of Health, not the court, the discretionary authority for adoption of

appropriate tests and procedures, including breath test devices.”

Id at 188-189.

The State’s attempt to allow portable breath tests to be used for probable cause
determinations is an attempt to usurp the power given to the Director of the Department
of Health by the Ohio legislature. The Director of the Department of Health has
established methods for breath alcohol analysis through the Ohio Administrative Code.
0.A.C. 3701-53-02 provides that the approved evidential breath testing instruments
are(1) BAC DataMaster, BAC DataMaster cdm; and (2) Intoxilyzer model 5000 series
66, 68 and 68 EN. The Director has not currently approved any portable breath tests as

evidential breath tests for O.V.L cases. In the past, however, the Director has approved
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portable breath testing instruments for use in motor vehicle OVI situations.*® The
implication is that the Director, in using the authority given to him by the legislature, no
longer considers any portable breath testing instruments to be sufficiently reliable for

motor vehicle situations.

There is a conflict among the districts as to the admissibility of P.B.T. results for
a probable cause determination. Some courts have held that, although the test results
are not admissible at tria), that they can be used as a factor to establish probable cause to
arrest.”’ It is interesting to note that the basis of the decision that the PBT was not
admissible at trial was due to the fact that it was not reliable. In State v. Shuler 168
Ohio App.3d 183, 186-187, 858 N.E.2d 1254, 1257 (Ohio App. 4 Dist.,2006) the Court

noted this rationale:

PBT devices are not among those instruments listed in Ohio Adm.Code 3701-53-
02 as approved evidential breath-testing instruments for determining the
concentration of alcohol in the breath of individuals potentially in violation of
R.C. 4511.19. PBT results are considered inherently unreliable because they “may
register an inaccurate percentage of alcohol present in the breath, and may also be
inaccurate as to the presence or absence of any alcohol at all.” See State v. Zell
(Towa App.1992), 491 N.W.2d 196, 197. PBT devices are designed to measure the
amount of certain chemicals in the subject's breath. The chemicals measured are
found in consumable alcohol, but are also present in industrial chemicals and
certain nonintoxicating over-the-counter medications. They may *187 also appear
when the subject suffers from illnesses such as diabetes, acid reflux disease, or
certain cancers. Even gasoline containing ethyl alcohol on a driver's clothes or
hands may alter the result. Such factors can cause PBTs to register inaccurate

% See State v. Ferguson 2002 WL 596115, 2 (Ohio App. 3 Dist.) (Ohio App. 3
Dist.,2002) In addition, the results of the PBT are inadmissible because the Ohio
Department of Health no fonger recognizes the test. Therefore, the results of the field
sobriety test and the PBT could not serve as probable cause to arrest the appellant for
driving under the influence of alcohol

%7 See. State v. Shuler (Ohio App. 4 Dist.,2006.)168 Ohio App.3d 183, 858 N.E.2d 1254,
2006 -Ohio- 4336; State v. Polen Slip Copy, 2006 WL 3040633 (Ohio App. 1 Dist.);
State v. Masters 2007 WL 4563478 (Ohio App. 6 Dist.), 2007 -Ohio- 7100
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readings, such as false positives. See Tebo, New Test for DUI Defense: Advances

in Technology and Stricter Laws Create Challenges for Lawyers, Jan. 28, 2005,

www. duicentral. com/ aba_ journal/. This lack of evidential reliability provides a

basis for excluding PBT results from admissibility at trial. See Elyria v.

Hebebrand (1993), 85 Ohio App.3d 141, 619 N.E.2d 445; State v. Kerns (March

30, 1998), Van Wert App. No. 15-97-8, 1998 WL 142384,

There are several districts that have ruled that PBT results are not admissible,
even to establish probable cause to arrest, including the Seventh District Court of Appeals
in this case.?® The rationale behind this decision is apparent. Why should a test that has
been deemed inherently unreliable, one that is not approved by the Director of the
Department of Health for O.R.C. 4511.19 cases, be reliable enough to factor into the
momentous decision of whether to make a warrentless arrest? The Fourth Amendment to
the U.S. Constitution protects us from unreasonable scarch and seizure. Why would
evidence that is not reliable enough to satisfy the Ohio Rules of Evidence be reliable
enough to make a decision involving one of our constitutional rights? Even though the

burden at trial differs from that necessary to establish probable cause to arrest, that does

not make the results of a PBT test any more reliable.

In reviewing the record in this case, there was no foundational testimony
regarding the PBT. The record is absent of a scintilla of evidence to establish the
reliability of the PBT for a probable cause determination. The situation raises an
interesting issue. The Ohio Rules of Evidence do not apply at a suppression hearing,

State v. Boczar, 113 Ohio St.3d 148, 2007-Ohio-1251, 863 N.E.2d 155, atJ 17. A PBT

test would have to be considered scientific evidence that would require expert testimony

% See State v. Delarosa, 11th Dist. No.2003-P-0129, 2005-Ohio-3399; State v. Ferguson,
3d Dist. No. 4-01-34, 2002-Ohio-1763; State v. Derov, 7th Dist, No. 07 MA 71, 2008-
Ohio-1672: Cleveland v. Sanders, 8th Dist. No. 83073, 2004-Ohio-4473; State v. Mason
(Nov. 27, 2000), 12th Dist. No. CA99-11-033, 2000 Ohio App. LEXIS 5472
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to establish its admissibility at trial. What test or standard should be used by a trial
court when dealing with scientific evidence for purposes of ruling on a Motion to
Suppress?® In the context of drug dogs, the Courts have demanded some
demonstration of reliability in the context of the probable cause determination.”® In
cases involving confidential informants Courts have held that there most be some
demonstration of reliability to establish probable cause.”! The State should be required
to demonstrate the reliability of the P.B.T. before the court can use the result to rule on
the presence or absence of probable cause. The State in this case did not offer any
testimony to demonstrate that the instrument used had ever been calibrated.

Whatever the standard may be, it could not have been met in this case given the
lack of foundational testimony and any evidence of the scientific reliability of the
instrument used.>? The Court should uphold the decision of the Seventh District Court of
Appeals in this case that the results of the PBT are not admissible to establish probable
cause to arrest in an OMVI case.

The State argues that other jurisdictions recognize the reliability of PBTs’. First,

2% This court has held: “The HGN test cannot be compared to other scientific tests, such
as a polygraph examination, since no special equipment is required in its administration.
% % * The admission of the results of the HGN test is no different from any other field
sobriety test, such as finger-to-nose, walk-and-turn, or one-leg-stand.” (Emphasis added.)
State v. Bresson (1990), 51 Ohio St.3d 123, 129, 554 N.E.2d 1330. Further, this court
drew no distinction among the field sobriety tests in Homan. State v. Boczar 113 Ohio
St.3d 148, 153, 863 N.E.2d 155, 160 (Ohio,2007).

30 Gtate v. Barbee 2008 WL 2789474, 5 (Ohio App. 9 Dist.) (Ohio App. 9 Dist.,2008)
After an extensive survey of state and federal case law, the Sixth District adopted the
majority view that “proof of the fact that a drug dog is properly trained and certified is
the only evidence material to a determination that a particular dog is reliable.” /d. at § 55.
31 State v. Dalpiaz, 151 Ohio App.3d 257, 783 N.E.2d 976, 2002-Ohio-7346, at 4 43
(holding that an affiant must provide an indication of an informant's reliability in order to
establish probable cause for the issuance of a search warrant)

 There is no reference in the record as to the make and or model of the portable breath
test used in this case.
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they assert that Kansas admits the results of PBT’s for probable cause and at trial.>® The
State of Kansas does not admit results of PBT’s for determination of guilt or innocence at
trial. “The PBT results are not evidence of guilt for a DUI charge because it is not

admissible at trial.” State v. Chacon-Bringuez 28 Kan.App.2d 625, 632, 18 P.3d 970,

976 (Kan.App.,2001) In addition, the Appellant failed to point out that in Kansas PBT
results can be used to establish probable cause do to a legislative determination codified
in statute, not a judicial determination of their reliability.* This raises the same issue we
have in this case. Ifit is not reliable enough to use at trial, why is it reliable enough to
effect our constitutional rights. The States of Wisconsin, Vermont and Missouri have
similar statutes.”® Ohio does not have this legislative determination.

In Bokor v. Department of Licensing 74 Wash.App. 523, 526, 874 P.2d 168,

169 (Wash.App. Div. 3,1994) the Court addressed the situation where a PBT result was
offered at a suppression hearing without any evidence of its’ reliability or the officer’s
training. The Court found:

An officer cannot reasonably rely on data obtained from a technical device
unless he has some understanding of how it works or assurances of its
reliability from an expert knowledgeable about the underlying principles
on which the device is based; and a reasonable basis for believing the
device will produce reasonably reliable resulis under the circumstances in
which it is used, including adequate maintenance and correct operation.
See State v. Superior Court, 149 Ariz. 269, 718 P.2d 171, 60 A.L.R.4th
1103 (1986) and State v. Bresson, 51 Ohio St.3d 123, 554 N.E.2d 1330
(1990) regarding admissibility of the horizontal gaze nystagmus test.

The State failed to offer any evidence of the reliability of the PBT in this case. In
fact they did not establish which device was used and that Trooper Martin was trained

33 Appellants Merit Brief at 23
¥See Kansas Statutes Annotated 8-1001.
¥ Wisconsin Stat 343.303; Vt Stat 23, 1203(f); Mo Stat. 577.021(3)
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properly to use it. Without any evidence to demonstrate reliability, the Seventh District

Court of Appeals properly ruled that the PBT cannot be used to establish probable cause.

Third Proposition of Law as proposed by Amicus, OACDL:
A Court of Appeals will not be reversed for finding that HGN evidence is
inadmissible and/or unreliable where the appellate court relies upon the
testimony and admissions of the arresting officer wherein the officer
concedes that he failed to comply with his training and/or admits that the

HGN test should take a certain amount of time to perform and the evidence
shows the test in question was completed in a much shorter time frame

The Appellant, State of Ohio, incredibly suggests, “the appellate court arbitrarily
came to the conclusion that the HGN requires a minimum of 68- seconds based on
Trooper Martin's testimony.” Amicus submits that the officer’s testimony about his
training and his admissions that he learned in his training that the HGN test takes at least
68 seconds, coupled with his admission that he only took 48 seconds establishes a
violation of RC 4511.19(D)(4)(b). The officer admits that he took 30 per cent less time to
conduct the test than his training requires. Substantial compliance defined by this
Honorable Court in State v. Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372 { 34}, is
limited to “de minimus” errors. A 30 per cent variance is a major variance and well
above de minimus.

Amicus would note that, per 4511.19(D)(4)(b) it is incumbent upon the State to
prove “by clear and convincing evidence that the officer administered the test in
substantial compliance with the testing standards for any reliable, credible, and generally

accepted ficld sobricty tests that were in effect at the time the tests were administered,

including, but not limited to, any testing standards then in effect that were set by the

national highway traffic safety administration.” (Emphasis added.) There was no
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evidence introduced as to what the NHTSA “testing standards” were at the time of
Ms.Derov’s arrest, nor was there evidence that the officer was trained in the most recent
standards. Indeed, there is no testimony as to when NITSA published its latest SFST
manual. Thus Not only did the State fail to meet this burden, the appellate court properly
found non-compliance with the standards used by the officer based upon the officer’s
own admissions and concessions as to how he was taught fo conduct the tests. Ironically,
the Appellant, State of Ohio, now seeks to discount the officer’s testimony in favor of the
State’s interpretation of materials not in the record.

Amicus agrees with the Appellee that the question of whether the HGN test takes
a minimum of sixty-eight seconds is not determinative of whether the officer in this case
demonstrated that he substantially complied with his training and, agrees more over that
the officer’s testimony also established that he did not conduct the “Onset Prior to 45
degrees” phase properly. Morcover, other than the officer’s testimony and admissions
there is no record upon which for this Honorable Court can even attempt to determine
whether a minimum time frame for conducting the HGN test can be ascertained.

While the NHTSA manuals provide some details and times related to the conduct
of certain parts of the test, the officers learn how to conduct the test from the trained
NHTSA Instructors. While the reported cases, and the cases cited by Appellant, do not
include the testimony or instruction from a trained NHTSA Instructor, Troy McKinney,
Esq., co-author of all four editions of Texas Drunk Driving Law, Trichter and McKinney,
2 Volumes, Michie Publishers, who is a trained NHTSA SFST Instructor has published a

very good rule of thumb on the time it takes to conduct the HGN test.”® Mr. McKinney’s

* While published in many journals and other material, the aftached article Challenging and Excluding
HGN tests was originally published in the Champion, the a publication of the National Association of
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analysis (attached) is that the HGN test must take a minimum of eighty two (82) seconds
and consist of (14) fourteen passes to be done properly.

However, while Counsel would respectfully direct the Court’s attention to Mr.
McKinney’s article and analysis it should be noted that perhaps the primary purposes of
that article is to 1) break down and explain the various elements and “passes” required in
the HGN procedure and 2) to provide a numerical “smell test” to be able fo use to see if a
particular HGN procedure could logically and reasonably have been conducted properly.
Counsel submits that is does that quite well and that any HGN procedure that does not
pass that test cannot logically or reasonably be conducted in compliance with the NHTSA
procedures. The HGN procedure followed in the instant case does not come close to
passing that smell test.

In the appendix Amicus counsel has attached an attempted computation of
“minimum base times” for the various elements of the Horizontal Gaze Nystagmus Test by
reference to the text of the NHTSA SFST manuals used in the McKinney article. The term
“minimum base time” is meant to denote the absolute fastest time that a given HGN
examination can take, but will necessarily underestimate the time. It should be noted that
the time it takes to conduct an HGN examination will vary depending on the third stage of
the procedure, e.g. checking for onset of nystagmus prior to 45 degrees. Hypothetically, the
carlier onset is found, the less time the test may take. However, by counsel estimation of
“minimum base times” the fastest HGN test will take long than 78.5 seconds. (See

appendix H)

Criminal Defense Lawyers April 2002 at page 50.. Please note that the formatting of the attached is
different from the publication as it was provided by Mr. McKinney at Amicus Counsel’s request as the
version appeating in the Champion did not copy well. Counsel has also been informed that this article also
appeats in the supplement to Drunk Driving Defense, Sixth Edition by Lawrence Taylor (Aspen Press), a
treatise cited in over ten published Ohio opinions.
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Amicus again submits that the record does not contain enough information to
allow this Honorable Court to set a legal standard for how long it takes to complete the
HGN test and, moreover, the record does contain the officer’s admissions that he did not
take as long as he was trained he should take. However, if the Court wishes to peruse the
various manuals, Amicus would urge the Court to review the McKinney article and
Amicus counsel’s attempt to compute minimum base times for the phases of the test.
Amicus submits that logically an HGN test must take more than the 48 seconds it took to

conduct the instant HGN test,
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CONCLUSION

In conclusion, the Court of Appeals did not err after excluding inadmissible and
unreliable evidence from the probable cause determination. In viewing the admissible
and reliable evidence under the totality of the circumstances test, the trooper lacked
probable cause to make the arrest. The results of a portable breath test cannot be
considered, even for probable cause purposes, since there has been no evidence
introduced to establish the reliability of the unit, nor any foundational evidence regarding
the particular unit used in this case as well as the trooper’s qualifications to 6perate it.
Finally, the Court of Appeals did not err in excluding the results of the HGN test {rom its’
probable cause determination. The HGN test was not administered in substantial

compliance with N.H.T.S.A. standards.
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OH ST § 3701.143 Pagelof 1

W3701.143 Blood analysis o determine aleohol, drug or controlled substance in
body

For purposes of sections 1547.11, 451119, and 451,194 of the Revised Code, the director of health
shall determine, or cause to be determined, techniques or methods for chamically analyzing a
person's whole blood, blood serum or plasma, urine, breath, or other bodlly substance In order to
azcertain the amount of alcohal, a drug of abuse, controlled substance, metabolite of a controlled
substance, or combination of them in the person's whole blogd, bicod sarut or plasma, uring, breath,
ar other badily substance, The director shall approve satisfactory technlques or methods, ascertain
the quallfications of indlviduals to conduct such analyses, and issue permits to guaiified persons
authorizing them to perform such analyses, Such permits shall be subject to termination or revocation
at the digoretion of the diractor,

As used in this sectlon, “drug of abuge” has the sarme meaning as in section 4506.01 of the Revised
Sode,

http:h’web2.westlaw.com/rasult/documcnttext.aspx?svxSplit&servicémFind&ﬂtiml&ﬁndt... 10/21/2008
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4 QII 71119 ‘ Page 1 of 4

4 Q) 711.19
4 Ohia Jury Instructions 711,19 (2006)

Ohlo Jury Inatructions
Criminal
Ohio Judicial Conference

Currept through August 2008 Update

Volume Four
Part I1: Specific Crimeas :
Chapter 711: Alcohol Traffic Offenses [Rev., 1-21-06]

711.19 operating under the influance of alcohol and/or drugs of abuse R.C, 4511.19(A)(1)
(offenses committed befare 1/1/04) [Rev. 1-21-06)

1. The defendant is chargad with operating a (vehicle) (streetcar) (trackless trolley) while under
{the influance of alcohol) (the influence of a drug of abuse) (the Influence of alcoho! and a drug of
abuse). Esefore you can find the defendant guilty, you must find beyond a reasonable doubt that on or
about the day of sandn o County (other
Jjurisdiction), Qhia, the defendant operated a (vehicla) (straetcar) (trackiess trolley) while under (the
influence of alcoho[) (the Influence of [specify drug of shusel) (the influence of slcohol and [spacify
drug of abuse]).

2. OPERATE. The terrn “operate” is a broader term than driving. It includes not anty a person
being In control of & vehicle while it is in motion but also a person, whether conscious or unconsclious,
in the driver's location In the front seat of a stationary vehicle so as to be capable of doing any act or
series of acts which could cause or contribute to the vehicle being put in motion. It Is not necessary to
prove that the defendant ever had tha vehicle In motioh or Intended to put the vehicle In mation.

COMMENT

This instruction showld be given onfy if 8 genuine issue of fact fs
rafsed concerning the operation of the vehicle, State y, Gleary (1986),
22 Chip SE.3d 108, 490 M.E 2d 574, extends the ¢concept of aperation to
stationary vehicles, See also State v. McGlone (1297), 59 Ohja St.3d
122 570 N.E.2d 1115,

Only If there Is a dispute about whether the vehicle Is capable of
movement, Is an instruction on operability necessary. QOperabifity of a
vehicle has been addressed in varying ways by Qhfo courts as an
affirmative defense, an element of the offense or a factual issue.

3, VEHICLE, R.C. 4511.01(A).

4, ALCOHOL. R.C, 4301.01(B)(1).
5. DRUG OF ABUSE, You are instructed that (specify drug of abuse) IS & drug of abuse,

COMMENT

http:/Aweb2. westlaw.com/result/documentiext.aspx 2vr=2.08&p=% 2t Weleome% 2£75%21d...  10/21/2008
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401171119 | Page 2 of 4

The classification of a particilar substance as o drug of abuse /s a
guestion of law. The Identity of a particier substance, whether or not
the defendant had Ingested that substance and its affect, if any, upon
him are questions of fact. For the definition of “drug of abuse”™ see R.L.
2925.03(B) 3719.01, 3719.011(A). 3719.41 and 4729.01(E),

6, UNDER THE INFLUENCE. "Undeér the influence” means that the defendant consumed some
(alcohal) (drug of abuse) (alcohsl and a drug of abuse), whether mild or potent, in such a quantity,
wheather gmall or great, that It adversely affacted and noticeably impaired the defendant’s actions,
reaction, o mental processes under the circumstances then existing and deprived the defendant of
thet clearmess of intellect and contrel of himself/herself which he/she would otherwise have
possessed. The question I8 not how much (alcohol) (drug of abuse) (alcohol and a drug of abuse)
would affect an ordinary person, The gquestion g what effect did any (alcohol) (drug of abuse) (alcoho|
and a drug of abuse), consurned by the defendant, have on him/her at the time and place involved. If
the consumption of (alcahol} (drug of abusa) {alcohoi and a drug of abuse) so affacted the narvous
system, brain, of muscles of the defendant so as to impair, to a noticeable dagree, his/her abllity to
operate tha vehicle, then the defendant was under the influence.

COMMENT
Shate 80 0.0.2
N.E.2d 247; State v, Steele (1952), 95 Obhin App. 107, 52.0.0, 488,

11ZNE2d 617

7. CHEMICAL ANALYSIS (OPTIONAL),

(Use appropriate alternative)
(A) Bvidence of a (breath) (blosd) {Urine) test adminigtered to the defandant may only be
considersd as evidence indicating whether the defendant had or had not consumed some alcohol.
You may not, on the basls of the test slone, conclude ar Infer that the defendant was or was not
unger the influence of alcohol,

COMMENT

Testimony that an enalysis of brgath, blood or uring reflected the
presence of alcohol in the defendant's system may be admitted into
evidance for the limited purpose of proving that the accused had, in
fact, consumed aicobol. This testimony may be admitted without expert
testimony. The court may be required to give Instructions advising the
Jury of the fimited purpose and application of this evidence,

{B) Evidence of a (breath) (blood) {urine) test administered to the defendant may be considered
along with afl other evidence in determining whether the defendant was or was not under the
influence of (alcohol) (drug of abuse) (alcohol and a drug of abuse).

COMMENT

A chemical test result may be admissible In an-R,C. 4511, 19(ANI)
prosecution when the same test s not admissible in a prosecution under

R.C 4511 I(AN2). (3) or (4), Newark v, Lucss (1987), 40 Ohjo St.3d

hitp://web2. westlaw.com/result/documenttext.aspx vi=2. 0&rp=%2{Welcome%2£75%2fd... 10/21/2008




0CT/21/2008/TUE 03:13 PM  ATWAYSCOCHRAN 1.1.C, FAX No. 330 743 6323 F. 005/040

40I711.19 Page 3 of 4

100, 532 N.E.2d 130,

An actual test result offered to prove that the defendant was or was
not under tha influence would be admissible only upon the offeting
party presenting expert testimony to explalh the meaning of the test
resuft to the jury, Stete v. Szule (Dec, 29, 2000), Erle App.No, E-Q0~
021, unreported; State v. Schaurell (1986), 33 Ohfo App.3d 217, 515
N.E2d 629; State v. Bakst (1986). 20 Ohio App.3d 141, 506 N,E.2d
1208,

8, EXPERT WITNESS AND HYPOTHETICAL QUESTION (QPTIONAL}. 4 QJI 405.51,
COMMENT

This instrucHon should be given only If the optional chemical test
instruction In subsection 7(B) 1s used,

9, REFUSAL 'TO SUBMIT TO TEST (OPTIONAL), Evidance has been introduced Indicating the
defendant was asked but refuged to submit to a chemical test of his/her (bloed) {breath) (uring) to
determine the amount of (alcohol) (drug of abuse) In his/her systam, for the purpose of suggesting
that the defendant helleved hefshe was under the influence of (alcohol) (druyg of abuse) (alcohol
and a drug of abuse). If you find the defendant refused to submit to sald test, you may, but are not
requirad to, cotislder this evidence along with all the other facts and circumstancas in avidenca in
deciding whather the defendant was under the influence of (alcohol) (drug of abuse) (alcohol and »
drug of abuse),

COMMENT

Maymee v, Anistiic, 69 Ol S5 339, 1994-0hle-157,

Some appeliate courts have applied thls Instruction to refusal (o
perform figld sobriety tests. See State v. Fiynt, 11ith Dist. No, 2001-P-
0118, 2003-0hin-1321; State v. Arnold (Sept. 7, 1988), 12th Dist. No.
CARS-02-026,

10. ADDITIONAL FINDING:
PRIOR CONVICTION. 4 OJI 413.35,

11. CONCLUSION. 4 OJ1 413.01,
12, CONCLUSION WITH LESSER INCLUDED QFFENSE. 4 O)I 413,21, 413.23.

COMMENT

This instructlion would only be given If requested in a felony
prosecutfon.

hitp://web2.westlaw.com/result/documenttext.aspr vi=2.0&rp=%2{Welcome%2(75%2fd... 10/21/2008
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condition, a prompt mview of the pitient's kigory - iudivated,
wlomg with an exbsastive. search for iin underhing disarder, expen
chally toxig-matabolic, tmntw-related, neurologie, and infeotious
eliglogies. Conmisss prtients with ethangl lovéls below 300
mghll, (65,28 wisdlL) angd patients Wil walves in exgess of
30, gl (6522 mmoliL) wh Bl w tuprove clinically dytig o
linited period.of close dbueeyation, should Tmve a heud T zcan,
followad by o mbar punclure Inaranted, Fechust-ohionicully
edhanol-tolernat pealisats arc plone b traviin and eoagubepuihiios,
hoth of whith can zpuge inteacerebiiil Bloeding, the thresholdl fot
T scanming those palienis should bepirticykady low.

When Ylois! metianol, elhylens glyaol, abd fsoptopanol levels
are Iodicated but nof resdily availible, a soram osokiity by
fromzing point dépression may be WPl A high gsmol gap, the
differenca bopween the mengytel and the calculated sedim oxue-
Talivy. provides indirect evitence at osenotionlly active ageny org
present such a4 (he toxic aleahals (Chup, 24). Howeyer, & “nor
wl™ sgmol zapr dosg-not eliminsie the toxic alcohols as hoing rios
sibde oauses for un ineressed anion gap inctaboelc aeidoais.®
Ethano} (el will conteibutc do the teasuesd senim nsmiolahity
and thux 1o The ogmol gup. Bibenol's contribuiion Lo prmolility
enn be estimated by ‘dividing the cibano] teve) in mg/dl. by 4.6
(one-lemlt the molesular weight of ethanol) and sdded 4w he gils
eulnied psrno oty

ATWAYACOCHRAN L. L, €.

FAX No. 330 743 63923

pwpTeng  LruAnos, 987

Thete ae mumatous methodalogies avatlablato debec thisres-
tnee of wititiol and quaniliate its level, Blood-sthvinol levels per
Formed. by immudcassay o gas chronutograpby dre cammonly
wsed iy iogpituls, Althowgh acourate, 1he resubis of thess tesis vy
‘be delaynd severs) iouts, sud this delay may hamper Jectsion-
miakiog snd manugement. in (ke emisgency seltinp, Breath-tloohol
aidlyzors, vaing microprocessors and Infrarell spectral analysis,
e widely availible and are roufinely wsed by law.cnlorcoment
agencies a8 sihansl-sereening devieow, 10 B LD weling, they
Trave heen shown o acseratcly pradict bood-cthanol levels,'™ Be.
ek, the nconstivus pryneoopertive patientmay be wanble to
coipernti wilth the proper use of the bresthialophe! annlyzer, st
tostipts hewe beon made to sample G brepth of uncanscious pr-
tents with Dizathealephol devicag attachied 1o mat-cup ond nasdl
wbe adupters.?® The pormal bloodforeath efimnol rtiv; alée
Aemanstrnes individual #od interindividon) variations over-time,
ey poteiialsoureus o eivet indlude wosnl wssof ethanol-con-
taiiing produets, belehing orvomiting of gasitie efhunal gorients,
inudeguate exhalation, obstructive pulmonary- digease, and popr
tedniigue, ¥ Purtirmore, meitidose iohalers (MDY mny contain
a signifivant-eoncemmtion of cthanol. Breath elbanol meagures
monlla_. WAl & mean cfiwnol level of 189 mgfil. (4109 mueil)
were Tecnled just-nfier e pulfs of Tormglate (bitoltero] mesylate
with 3% ethanal), Bronkometer Gessthariie wesylote with 30%
eftuned), Trirlens Nist (pdrgnaling with 345 sthaneg), nd
sallbutaniol, While simulianeons binad-ethanel Tovely wvere unde-
eetible. S Afhough MDls may omse elévations -af breath
ethaho! sbove e logal eritertn for Intoxication these. cifiuts st
fransient and may kb prevestied by & 10-03 minupe inferval be-
tween M EH e and breeth-ethenol teating ™ .

Dipstick testy designéd 10 Jotcolethanel in saliva are Tess reli-
able fhin browth teste i caunot be recommendoed ol this dime. 7
Detenmintng {ntiy aokd byl doless (FACEs) muy bea highly sen
silive tex Tor elinnol use,™ Deckuee FARES temgin in the systam
for o1 least 24 howlfe. they may leaye 5 roly o marier of oo
othuno] s, gven after ehangl iy vompletsly mtgbolized. How-
‘eyer; thefi-wvadabitity fi timilcd and their placs {ivputisnt manegs-
tatene i undefined. ‘

tndizattong o Hospitatization

A pabicrit ‘with pncomplicated intoxiontian pan tre safuly dis
charged fiom e BD afier a peviod of enreful obusryaiion. Ay io-
dividunt should ngebe dischnped while still clinienily intoxisated,
Flgwover, considesution moy be given 0.2 si uaion whers ihe in-
toxicatd gaient iy dissharpod o o protected enviromment under
the sope:vition of o tesponsibt diult. To this cage the clineal ng-
acasment wf the patient s move inportant then the blood ethinol
Tevel. Indicdlions for hospiial ndinigsion indlude persistently whe
hongrd vied signs, pessigtently abnormal stentud status with or
Wwithoul an otrvious tavse, & mixed overdose, sonsotiitant sevious
traumn, eonsequential ethancl witwirawsl, and an associuted gorl-
s chistne pIOsess SUCK ns pangrestita or gustrointegting} bemors
rhinge.

Zume alooholics develop ap orgariic brain syndrame Ha per-
sidts even when the pison tu sobar, fany athers are:poor, ek so-
pin] Juppatd, antl fack the.ability to comply with n.ireatment pha,
T, ilse dreshold for sdmission should be tower for cheanie
drinkats who-are homelése, medically Tndigent, psychiatrieslly im-
paired, or gtherwise disadvantaged. Adeohilicy whe are sober and
wheo disiee el demxi ficatlon o be admilted for “drying mn”

P. 008/040
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Polics officers’ detection’ of breath odors from alcohol ingestion

Herhert Moskowitz #*, Marcslline Burna ¢, Susan- Ferguson *

« Shocdterst Cabifermis Rearod Mt :ma#wwmmmum o POt {7
- ¥ Dewrmapy Dopias far Highwap Safere, MI05 N, (Relin Hoed, dvitygton, 7oL 2201, oMd

Kecivnd MW Amgrer 1998 sosptesd ¢ Sypteber 1998

Abract

Poﬁﬁm&qmmﬂ?mmmarmdmmhmm&udbrfnrdammampm.gfuﬂb:rmmm
sutiyg, Enideriniogical souiles repert minay Sl naguaie sevars, Tha evrrent ntndy supdoyed 28 sxpetionced offeery ax abamvers
to debeat Ma@hﬂudmﬁml#mhmmnmntﬂmmmdwmmﬁwm&}m@uﬁmmwu.mﬂgm.

Cuer 224 h period, ewrh officer had 24 epparoanities wy placs iy aoms gt szasnal g of & § b, tnbe theotygh whish sebiect

Blews Subijenty wops Iidden behind soroms with 2 st for the tnby 1 prevec

sy but odor coes, Thdar thess opthois evdiions,

e witd doteccted only feve-thinds of the dma for BACK halovr 0.0% and, 35% off e dene for BACS. 3t or above 288, After fhad

consumption, covwes deqmetiona dacliaed et Officers weve wnakie w0 Yecopuiz

whatfins i winhol bemmengs was bpar anine,

bowrbon or vadion. Cdor streapth. cufmatm were tegelated ty AAC fevels, Babimams oft DAC lovel fhifedd da s abave sndom
guettes, Thess rewity dagumstrats thet even pode opthnum Ixbombory soudilions, brmti oder dateoton b miibie, whish mey
asmoutit for the Sowr datecrion rate found dn comiride wallstie conditfons, ® 1959 Slsevier Boivove Lid. Al righy wearved.

MMWM&:M&MWWM&& Tiriuking driess

1, Ivtrodnesiag

Algohicl brezth ador & the most frequently cited
abeeryation by U3 pelic offiters in alonbol nelated
tafie offewses. Clmially the sawegth of dic odor i
catgorined 2 elilier sfigitt, moderats or sy, Deapdee
the frequent reifancs on thiy cioe jn offlesy” frvesil-
Hon of drivers, Nitle abjestive svidencs 1a avadighlas on
the probabiiity of sceossfhlly detecting, idemtifyiog or
mesmuring aevhol odars, |

A computer Hterabrs svansh yappiameniad by asm-
fning referewcss it yapious pubicazions efefted only
twa shindics examinting the demctability of neesth.aleo.
it odors The fivsi sioely wae Sound 1 a monogeeph
pitbiished, iy Widraek (1932) (German Editfon 1932,
English Tromingon, 1981, Widnark wae a grofeses at
the Biversity of Laund, Sweden and pregested duta
abuined frontt bchavions! testing of S92 drfvers arvested
fr passible driving under the infivence of alcohal The
Wh@ﬂnﬁ@:ﬁ‘iﬁdiﬁ;ﬂu&e stations thronghs

3 MThar. Taestnt addrees: 4138 Rowal Cresd Mlics,

= Carrespasiin
Eeine CA 81438, TAA, Tel, + Dl 1T Pz o VA8,

m:wmmdam

o Sweden, and wews peefopmed By mors tww 150
physicians, The seven behaviorad tesis duhided the
odor of gicobal an the hreath, the Rombarg Tear of
body sway, walkdng 5 stesipht lne =l oening, fnger
W fnger test, pheXing wp. small objests snd shaged
speach. Bach of these items Lt the hebavigral battery
wiet deiministered 0o all subjerts. Widomuek: notedd thar
the euamination qenyeed somotime afier anest qr the
paiice starion, and theseftre the brasth ofior weudd heve
b during the post absormion stege. N6 mbjecr
witese blood akoliol concatmtion (BAD) was 1.06%
or bedenr hod an ulenisol fearh. odor dewemd by
physicians,” Setwesn 9,061 and 0,08% BAC, 35% of the
drivers were detectad as having an odar betwesa 0,081
and 0.10% BAC, 63% of the drivass were detegted; Srom
046 ta 0.081% BAL, detectiond avermeed 81%; be-
twexy 08,1813 waf C.260% BALT, datentions gvemged
gty and t was undy abdve 0261% BAC tt an
alenholic odor, wae 1004 detected: on the preath, It
shonld b noted that all these drivias had heant armisd
for probable fmoxicated diviag and worm sitibiticg
oy other sympgoms of Alechol pressnce whick could
nmmmmmemmmmmnmmm
the pobebilty of desteting aicohel on the Sresth e

Q00328757005 . e Frant marse & 1095 Eaavjes smm Mﬂmm
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mainy wrsrisasly low
Bada

e vaviabin ol very g

don, Deparmmeyt of Trsiffic (MEITSAOT, pilof
study oenvining cass wefifed by offcws o descring
drivess umdey e inflgence of alehel BT (Comp-

-tom, 19855 This wad o expwipmodal gwdy whess 75

mlavuﬁmte:rﬁmmwwmmdmﬁmulhm

afages mifigent 1o producs BACs of willer o or
be:ﬂmﬁ.ﬁﬁandﬂ.lﬁ“’u.@nmpﬁmmapmed
wver 8 15-2 b pedod. After go additionad bl homr
walt,. mbjecis deove & oar over 4 clomd sooee B0 2
chiead priat, whewe g0 offcerjobmerver conversed with
fhe deiver and nowd amcng ofier sympioms whethos
au aleohol ador wos presented, Othex symptops 2%
smined wesy fhew fusbing, slored speech, ave ditmion,
ey, dishevelad hisin, pody demerity and: dotes
disheveled, Thu ofiesry them made a4 determinadon
whether the dejrer shoudd e detaided for forther e

Drives with 4 240 BALD werd cormotly Jdentifed
B ol the fok Thens wess T fudbevon
idetriflenizn of & z=ro BAL dewer 35 havine aleahod,

aefor, Sites affice. wetn Awere Smb they: were padich-

pashng in sn slenbol study, a T4 flepoaitive ram &
undenbndly higher than wonld ccoer in scomad gadfie
sives, An alonbol oder was detsied ) ddvers with
BACS bawes .05 gnd 0.09% only 38% of the time
producieg 3 flse nsgstive eoor s, of Gi%. Cone
versaly, §1% of dvivers wify BACY betwesn 010 apd”
$:15% wern detesred a3 gaitting o aleobol odar with
1% fabse Sepatives, Lo, doivers above, 0.10%, oot des
wcmvaﬁabﬂitywm offfcary i duteoting odar
Wy s arge.

The dmection zates of the Widnark azd Compion
stivdien gnesr youpidy tommparable, sitbough BA0s
e Compton sody betwess 0,10 wad 3,156 ween Iy
vl clstected, possibly o o the gmudocr fald eomd-
tiang mder witeh, the Compion snudy was perfnnunad,
Thix in connast wo the Widnmk sndy done in the
enclosed space of 2 zoghy o poles sodon. Ancthe
fhctér in the Widmsrk study was that the physicins

wmwmmmﬁmmm,

probabls DUL

Thé stedy raperiad o kil saper wan prefammed .

sxarmive polics offesrs zbiiity W deeot aicohol adars
wnder epdmmim e, T withont possibis con-
tangnadm by obusrvation of other Behmviors] coess
Tk the emdy wap contedhoesd i 2 dosed egvitonmens
with smijeczs bibwing through a shert plovtic tnis w

Tﬁeatl;ﬂmmmm:gmhzﬁsmm{
' Neronsl Biehway Tripspomagon Jafety Adsdstistia-

widves, it

conpmmats the emb Ar=am god sreveor odor dal

mmeﬁmspwmm:nwhﬁanmmmmd
af il tnbe, Subjects stond behind opagus srsens with
& giit for-the ke, This inmured e no other hehey-
foml cue enggesting the prasencs of alevhel, whish
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B Supkevats 20 af, f dncidene dmetpsic wnol Pygtmetion 31 (1999 [¥-1g0

might Reve infnenced jedgumts in e Widmer spd

o gtiddies, wondd be prsent o the mren
ity Tmmﬂyamymmw&enﬁemmbe
mmmmmmmmdmmwmu

" a funetion of BAS, verious tyoms of bevemgns were

cmsmmed by the subjects snd the pole of hwveragy
tﬂmondsimwirymalsammimd.

2, Mathod
271, Desige

The stpreimcnt was sonditied o= coe doubisdived
sesgivm with fonr sepeated woigiy gver o 4 perind, The
ﬁmwmcbmgﬁmmﬁnmmm?mgmmﬂm
of the. Los Angeles Pofios Departmoon (LAFS,
Twenty offies who particmaed in the study wars
tradtied amd axpesderesd Dirog Heeognition Brperm s
teneding 3 mERGELOYY feerifiesiion dage.

A2 Sidyjacsy

Egit maits jod gk females pame 2935 years of
g, prmichpared a2, ped valuobesr sobjecis, They wer
seitnd with newtpiper: ads. and then. somened for
ghysical and smetionsl flness sud vse of medimrion
woed deops, Aloohol 1 dme gesemed with the Cohafan
et ok (1969) quantity~-fegoeosy.saikiy s,
Anuicamis whe et noessing: aritecly, wame araled
in arder of applfczton, Thew wers adided of e
sonditions of  the stody, oicipg  the mexbwwm
gt and the tyoes of aicabel bevevags they wauld
drink, the duratien of thy drinking pesiod, and the

' fme the sessiom wogdd end, They were itskmcied 10

shatain Sum feod for 4 b poor te the shedais] s
for beglmming the drmking. AD subjesis. gavs weilts
infrrmed govprent 10 volmymey paid pacicpeion i
it eepecfment. All aspees of the apsriment snd sube
jents uwﬂmmmmwmhymmﬁmﬁeml
meview bogd. . .

23 dleodal wenment

mmnnldnmwddmhngﬁmmmad
8o thut af eachk of the fony tem semioms 12 mbjecis
nad BACS ramying from 2exo o moghly 0.12% Bach
mmwswmmammm
hol dose wes calcalared 1 prndues tmt BAC tiing
into gecoumt geewder, body weight, hody commogion
snd duratiom of the drpling sivi sbsorption perdods.
Subjects drapkc for 9.5, 1, ar L3 & followed by
addtiona i howus shworpsion pefod wrior @ pardci-
aaﬁnnmmg.'l”mﬂmhnlwmﬂﬂwﬁf
vodks (40% ethancl) siigett with osmnge juies, 35

preof howbon (45% cthencly mizsd with, WUD or

010,040
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Cnlgt, et witte (12% ethurol) god besr (wpmmmatﬁy.‘

4.75%% ethanol by vedmmes) -

The mised drinks and witte were served a5 threes equal
purrons &t eqnal fmo Durvals. Twalve ounos Gns of
buwr were gl o equal Hhe fmtecvaly 5 tha owenber

regiirasd S tha targed Badl BAC munsurementy were

obraitiett with shres Intoximete grovided by the LAPD

Emmﬂﬂc_uvmgwanniwﬁmmmhy I.API)

Jknnmmy prrronne,
4.4. Sertiug ot apperies:

Ths driniing sesdon seonreed i g large Jonngs arca.

Testimyg oomened . tee sopAiats leg routns in witich
apeoue plastis curtalns (76 i biyh and 28 fest Jong)
wey instadled wall to wall approximately S feet’ from
eme end off each raomt. The floor was marked on ok
sides of th curain. at equel indervais 20 posiioms 1
throuph 6, STt were oot i the ooerain gt heights of 6,
46 and 72 in. to allew the insertion of plamis tnbex,
Divinlebng subiects nued the i positions moet appropri-
a0 Fap thefc Bestgbies, Thet tubes wans §i. lengitis of Jurd
plastis with 2 2 1/4 In. exteroel Fameter soad 14 in. wall

ke,
2.3 Progeduras

257, Subjects ’
Subjecds wets tansporied o thy LAPD feillty by taxd

o6 hour Prior i the start of deimking, Rreath smyies
were ohbuined to conficts initial meve BACS. Sobject’
tlood prevemey were clecled sod fuunls enbjests pro-
wided prime savplen which were tastod Qo prsganoy.
Pessunnh shall miomitiorsd subjertd throngtout he doink-
fog wued absorpidon, peribd. Sehjects were allowed 1o sar
Tk whest 4 mxistun of an heor iad snpasd affer the

Wmmmmmwmmm
peried 2 aod 3, but other wbienty had 8 delayed lnsh
peganse they bﬂgmdﬂuk:nglatermtkmmﬁmLmah
was & pizta, salzd and com ohips,

At ech test peefod by sobicts wers sroonted to. aach
of ety westiag roovns. Rasearch assistants agsigned
thems 1o mesific positions behivd the cortatn e detse-
enined by a1t ineoniens Labin sonare design for sanh of
the four iestiug pericds. Criew jn their positions, the
suifests placed their breath mbms haif way theonghs the
slets and srocd ailenty,

Althongh there wers 14 sibjents, anly 12 partichated
atmch fest period, Subients {13 puntisipates in sevinds
1 though 3 i fp period 4, mibjests 2 and 3 wems
regisced by sbfects 13 and 14, This chamgs was fequired
be, order o comtfne w0 predent 2 balates disediotion
af BACS at all teut zexieds, Ag the ALY of wbijents wie
began detaking eariy declingd, oder subjecs bogan
drinking agd wece bhrowght 10 Be sudy. The puraber
of sobjexs gt pere BALD dorceazed v litey perinos,

232 Offfcary

Otficeed were informed of the sparizoen: altiaciive
and were given dem Soems. to moeerd theie spemingrion
of qubjects, idexrified only by munber. The data Somg
requeted. Jindgoeniy 29 to the preesnce or aimencs of
aloahol odor, the streoptr of the odor, § prmsens, the
iqypcufa.!mhalw'agmdmmmumm
Wﬁ%&ﬁﬁmmr&%ﬁmm%
dently and net (o converds witht the scbjects, The 10
oifizz were splif im0 wo grovee whish abiprrated as
ammmmdzﬁzmmmatcﬁ’&xmxmtpm Al
mmmd&emmwmmm
xix yubients i the pooer to which they wets nesfemed G
that hest pariod.

Aftar the 12 mbjecty wewe positonsd by e
astistanbs, tho offiars wors. sommonzd, Tha mijests
were hiddes from the offiosn’ view by the apague nlastio
mﬂmmwmammpm
tion ad, when mady, atked a sifyject W blow Brough
ﬂnmm&gﬁm%mmmmm
He compieted the form for vt sulject umd ibat e
peiod bied om the preseoce or absaes of a0 odor of
aitahol. He then moved 30 the nest svaiabicwocmpiet
pm&cnmthatwandmgmzdmpmne&m;zmﬁl
all six gobjects wens ssucodnsf Aihce the order of
rﬂmgmmmwmdmk&mmawm
mmm&gmmmmmm
have boon mo symendgie eoer. Upon agesbesion,
olikers himded thaty teat formm to. tis tesemch wistan:
s, bedt ths rovem. The st parinds begat 2 1200 and’
wers repeaded et 15:00, 1400 aod 1515 b

% Rowyiin

2.1, Measyred BACs

Twn suressive Ttoaimeisr BACY wers mikin hefore
sod after each tedt perfod, Taldu: | prosanty the mmsa
vsaired BAL for boesth spegioens for 14 ambjects at
four rest thooy, The smbis indiestes the Yeverspes con-
simyed by each mibest. Alcobol was only adminkstered
11 eaah subjest ata gngle deaking pesiod. Test padods
fir edor devection lasted no e than 15 min eavh, and
mmmwmmtﬁmmmm

B.805%4,

2. Offfcary’ detestion rate fer tha ooy fon aleshod.

Tahis 2 surrptaies the scroracy of ador detestion by
15 M gffows forvach af the four sew esiods for oil
dstegtion atterpts and by thres BAC catepraies. There
should Be 120 detmctom sitempts for each period (30
officers evginaring eix suljests), but wverl detm poinis
somrg pisving for the fist thees periods. :
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Frd
T Tuits § Tubile § :
MW&BA&.MHMB}W«;MMM%MM memrwucma:m}
mmmm : S
) Wmtﬁni Sﬁsn Modsrtz Stroag
m‘auz Te] Tty Taed Terd  Sevomes - - S

_ : BAC g ‘

1 qan aouf aa) 0800 Moo LM ] 3 8

2 odsn k60 B0 - Hone Q54008 b 1 3

1 T Y T Mion > 48 . a

I Lo0e Qoo LA asvd  Baoebun ol | 7% ]

E: BOGE  GOE9  005m aMZ  Vodk

g . K L0 20 gﬁ w to-

y BB GBS 2000 .
J a1 Ll owe e ) Cifflosrs. cozractly aumssed wero BAC2 8% and 770 of

3 oM 0GRl 00 - ABD B the Moo,

10 B GOfR G081 0B Wihe mmajumvﬁmhi%m&ammpmm
1 e MEE 500 MM Bee cntimaned, Foneh and foad odaty Interfared with deteo
2 At 4Bt 6 00 Wine tion of alevhel odor. Overall. cornecd segtomors, day
b T I N e ofived in, che thid and. fovth, perded to 59 and 43%
Mesz BAC 02 LO42  Moid - 0oM i . tempestivaly. Detaoriona wets &8 end §7% sbove 0,08,

: : ang T awrl 53%-ut o Below 0,08%. Correct furismenzn.

: . ) mﬁngzmﬂﬂaba;ﬁppﬁhﬁﬁ;&ﬂd?ﬂ%mm
Reguits. fbr the frat wwo: perieds will te deowmed  beit tens pesieds,

foidally, s che comtwnption of the Inued cleariy Maﬁmhﬁﬁmgawmmmmm
whsenged the probabifiiy of degeetion, Overall, mesenfiy]  detection vardsd preatly frow, sz, to 22 with o mean o
“elgrsificating of odars weo 81 and 74% iy the fost e 16, The Jaxes inter-ofifesy varisbility Is conaistine with
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Anacap Selences, lnc: Appendix
R tian at BACS Balbw 9,10

Eight post-stop cues weke recommended unchanged:
Cue 29.2, Leaning on vahicle or pbject

Cue 29.3, Fimbling with DLregictration (inchedes dropping, not realizing fhat they have it)
Cue 2.7, Repoating questionsfcomments

Cue 29.12, Odor of aleatol on. breuth/facial arenfperson.

{Cue 29.26, Sturred speech

Cue 20.33, Difficulty exiting velicle

Cue 29,37, Slow to respond to officer vequestiofficer has fo repeat sequest

Cue 29,40, Diffleulty with motoy pehicle controls

In addition, Cues 29.1 and 29,28 were rombined to form the single cue Swaying, unsleady or
balarce probiems. And, Coes 2913, 2014, and 29.16 were combined to form the single cue Provédes incorrect
information or claims to huve forgotten personsl informalion, or changes story or answers, :

None of the other post-stop cues was recorunended for the preliminary field study for a variety
of reasoms: For example, the behaviors thist relate to attiude provide conflicting guidance~as many
drivers are argumentative as are cooperative. Further, a chearful attitude should not be a cause for
suspicion of Impatirment; the implications of reasoning otheriwize are chilling, Also, cues that stmply state
the obvious appear to be of lttle possible wtility to officers {e.g., open comainer). In this regand, we
included the odor of aleohol from the driver (but not from a vehicle), Tiot because it might be useful w
officers io khow the obvious, but to provide the basts for including the cue in formal training, which then
will permit officers 6 include the cup in their expert watimony.

Finally, soma eues were elitninated berause they might be indicators more of social clrss than of
aleohol impairment, For example, officers informed us that a flushed or red face might be an indication of
a high BAC in some peapie. However, the coe also is characteristic of agricultural, oil field, and other
outside work, Simdlarly, bloodshot eyes, while assoclated with alcohol vonyumption, also is a trait of
many shift workers and people who must work more than one joby, as well as those afflicted by allergies.
A digheveled appearapce similarly i open (0 subjective inferpretation. We attemptad to limit the
recopimendations to clear and objective post-stop behaviors.

et o e s T T o e e R )

BAC Diswibutlon
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ABA CONNECTION
NEW TEST FOR DUI DEFENSE

Advances in Technology and Stricter Laws Create Challenges
S B for Lawyers
;f.*a—Hwi .!r mka S

' BY MARGARET GRAHAM TEBO

Long a staple of many a general law practice, defending clients charged
with drunken driving has evolved into & more complex and specialized
field.

The changes track the ever-more sophisticated technology used to detect
tmpaired drivers and a cultural ghift that has raised the saventy of
punishment and imposed a stigma on those arrested.

Mote states now mandate Heense revocation, aleohol evaluation and
treatment, and jail time ox house atrest for a conviction for DUI, also
known as driving wnder the influence. (In some jurisdictions, the offense
i8 known as DWI, or driving while intoxicated.)

As the stakes increase, defense attorneys need detailed knowledge of
how Breathalyzers work, about the physiology of the bman body, and
about the intricacies of field sobriety: tests say 1awyer& who represent
DUT defendants.

Prosecutors, too, are learning the science to present their cases and rebut
defense attorneys' challenges,

"The DUI bar today is muck more specialized. Now, it’s all about
physics, chemistry, biophysics—scientific evidence that most lawyers
aren’t very good at naturally until they're well-trained in it," says
Lawrence Taylor, principal of a Southern California DUI defense finm
that bears his name.

In fact, attomeys who set foot in the courtroom before learning the

10/21/2008
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science of DUT defense are committing malpractice, Taylor assexts.

Before the advent of complex breath, blood and field sobriety tests, DUI
defense was similar to the defense of any criminal case, says Rod
Frechette, an Albuguerque, N.M., defense attorney. Lawyers challenged
the arresting officer’s probable canse for the traffic stop and atrest, the
officer’s training in recognizing intoxication, and the police departtuent’s
chain of custody for physical evidence, Frechette says.

The incregsing technical expertise now required of lawyers prompted the
ABA recently to approve a certification program created by the National
Coliege for DUJ Defense. The organization, based in Montgoraery, Ala,,

i oy dn the adence.nf UL sgses and teaches teclmigues for
LIVES SAVEY, LIVES RUINED

The changes in DUT laws and evidence were prompred in large part by
evolving cultural attitudes about drinking and driving, In the early 1990s,
Congress began conditioning states' ability to get federal highway funds
oft implementation of variovs highway safety rules, among them
lowering the drunken driving threshold,

All but a few states now set the legal blood-alcohol driving limit at .08
percent, 20 percent lower than the .10 standard that was commeon as
recently as the late 1980s,

Advocacy groups like Mothers Against Drunk Driving say toughet laws
led 10 a decline in the rate of accidents involving drnken drivers for
about 15 years (although the rate has recently begnn to increass again).
Some' 1.5 million drivers were arrested for DUL in 2002, the latest year
for which that figure is available, according to the National Center for
Statistics and Analysis in Washington, D.C.

MADD spokeswoman Misty Moyse says the Dallas-based organization’s
efforts have helped save some 275,000 lives, based on declining rates of
drunken driving deaths, over its 25-yesr history, "We're concerned about
averybody’s right to drive on safe roads," she says.

But Taylor believes the public's rush to fix the covntry's drunken driving
problem has created what he calls a "DUT exception to the Constitution, "
He argues that in as many as a third of all DUT arrests, the driver is
innocent of the charge.

He notes the stigma of metely being arrested for DUI can be severe, The
defendant may face loss of a job, loss of status in the community and
even logs of child custody if in the midst of a divorce ox custody fight.

" had a client who commitied suicide, and his case had not even been
resolved. Families are broken up, careers are destroyed. ] hate to call it a

hittny//www.duicenier.comy/aba journal/index html S S 10/21/2008
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modern witch-tmnt, bat things are really quite bleak,” Taylor says.

Attorney Bruce Dormet seeg the issus, too, but from both sides. Dormer,
whose practics js in Londonderry, N.H., is a former police officer who
uged to arrest his share of drunken drivers. Now he’s a lawyer who often
defends them.

"1 know what it is to watch people weaving all over the road and then get
sick in the back of your cruiser and still you have to go to court and
explain in detail why you arrested them for DUL" Dorner says.

But Dornet gays he's also sensitive to civil rights issues such as due
process and proper procedure. He says that in the past 10 vears, officers’
training has greatly improved, and they are now mote congigtent and
accountable in applying the law,

Yet, he says, in his state, which is mostly rural, the mandatory 90-day
license suspension can be a hardshup on families when the breadwinner
cannot use the car to get to work, "Yes, there needs to be punishment,
but taking the licenge for 90 days effectively means a whole family won't
have food on the table," says Dorner, who advocates a to-and-from-work
license that other states allow for fivst offenders.

To regain a driver’s license, a first offender in New Harmpshire is
requited to undergo an aleohol evaluation and a mandatory drinking
education course. A. second offense brings a mandatory seven-day jail
sentence and another seven days of inpatient alcohol treatment.

MADD also expresses concern about seutences, but says they often
aren't stiff enough for repeat offenders. While some states have increased
penalties, Moyse says, others have a revolving jailhonse door for repeat
offenders.

Under the federal Transportation Equity Act for the 218t Century, states

- receive more federal money if they impose the following penalties for
tepent offenders who have more then one DUT offense in five years:
+ A mindmim one-year license suspension.
+ Impoundment or immobilization of the offender’s vehicle, or
installation of a vehicle ignition lock that requires the driver to blow into
a tube to prove sobriety before the car will start.
« Mandatory alcohol evaluation and treattnent as appropriate.
+ A mandatory minimum jail sentence.
Currently, 38 states plus the District of Colmmbia have laws in accord

with the federal standard. In addition, 37 states mandate that even firsi-
time offenders receive mandatory aleohol evaluations and participate in

.. hitpi//www.duicentet.com/aba_journal/index.himl o 1072172008
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spme sort of required aleohol awareness program.
THE COCKTAIL QUESTION

DUI defense attorneys say they are often asked what someone should do
if stopped for DUL

First, know the jurisdiction, Frechette says. If there are no automatic
congequences for refusing a field sobriety test, there is nothing to gain by
taking one.

Taylor says police officers will often ask-what he calls the "cocktail
question": Have you been drinking tonight? Typically a driver will say,
"Fust one or two cocktails with dinner, officer.” It 1s at this point that the
officer decides to arrest the driver, Taylor says. Attempting the field
sabriety tests can only hurt the driver now, no matter how well the diiver
thinks he or she can do.

Taylor advises drivers to be polite and not argue with the officer. Ask for
an attorney, he says, and don’t answer questions.

Tfyou get arrested and you're sure your blood-alcohol content is
under .08, take a blood test. If you're not sure, take the breath test,
Taylor says. Blood tests are harder to refute than breath tests,

Of course, not everyons arrested for DUT follows those
recommendations, Police gather the evidence, and then it's up to the
defense attorneys to assess its reliability. Dorner says his experience as a
police officer guides the approach he takes in defending his clients, "I
focus on not directly attacking the police officer. It anoys the judge and
offends the deparfrment, 1 attack the evidence—the medical tests, whether
the driver was wearing high heels [for the sobriety test], that sort of

thing," Dorner says.

For their part, prosecutors say the increasing reliance on technology and
flaws in drunken driving tests obsoure the real issue; public safety. They
point to the statistics: n 2003, more than 17,000 people died in alcohol-
related traffic accidents and about 275,000 were injured, according to the
National Center for Statistics and Analysis,

At the time of arrest, neatly every drunken dxiver thinks it’s OK to drive
after a few drinks, says Deputy District Attorney Alana Mathews-Davis,
who prosecutes DUI offenses in Sacramento, Calif. "All injury accidents
involving aleohol are probably [caused by] people who thought they
were 1ot too drunk to drive.”

Convineitg juries that flawed measurements lead to false results is
Jdishomest whet canumon songe indiootes the-driver wae fnfact .. .
intoxicated, Mathews-Davis says. "Instead of raising reasonable doubt,
some defense attorneys raise reasonable distractions,” she says.

http:/fwwrw . duicenter.comy/aba_journal/index.html 7 o 10/21/2008
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Domer, though, says it’s his respongbility to test the evidence. "At the
end of the day, the prosecutors and the defense lawyers each have a job

- to do. It can be done civilly and with mutual respect.”

LOOKING FOR CLUES

Whether attacking the evidence or supporting it, attoreys must have an
understanding of it, The National Highway Traffic Safety
Administration, an arm of the Transportation Department, has adopted
three standard field sobriety tests. Some states now use the NHTSA tests,
while others allow police officers to use whatever tests they see fit to
measurs whether someone stopped for suspicion of DUL is intoxicated.

The first of the NHTSA teste is horizontal gaze nystagmus. In this test,
officers ask drivers to follow a penlight or other object from side to side
with their eves. Scientific evidence snggests that intoxicated people
exhibit jumpy eye moverents in attempting to follow a solid object from
one side of their field of vision to the other and back. This effect has
often been deseribed a8 "marbles on sandpaper” as opposed to the
"marbles on glass" effect seen in the eyes of sober drivers.

The second test requires drivers to stand with one foot directly in front of
the other and walk heel to toe for a given nutmber of steps, pivot on a

foot as the officer directs, and walk back the same way. Drivers must
keep their arms down at thedr sides, xonst not leave a gap of more than
six inches between heel and toe, and must walk in a straight Tine.

The third test requires the driver to stand on one leg, with the other bent
at 90 degrees, and hold that position without swaying for a period of
time specified by the officer, such as 30 seconds. Often, the diiver will
be asked to count off the 30 seconds.

Officers aduministering the tests ave taught to watch for signs of
imbalance, called clues, such. as holding the arms out to each side while
walking the line or standing on one foot, or failing to follow directions.
A driver who scores four to six clues on the tests is deemed to be
intoxicated under NHTSA standards,

Other field sobtiety tests coramonly used in states that do not require the
NHTSA tests include reciting the alpbabet forward from a Jetter chosen
by the officer, stopping at another specified letter, or counting backward
from a given number to another, Any hesitation or deviation means the
driver has scored a clue,

Before asking drivers to perform any of the tests, officers should ask
whether they have any physical impainnents that prevent them from
performing, Frechette says, adding that many officers fail to do sa,
Officers should also be careful about asking drivers with certain
clothing, such as a woman wearing high heels, to perfonm the walking
and one-leg stand tests,

http:/fwww.duicenter.com/aba_jourpal/index.biml _ _ 1072172008
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If police officers fail to consider the physical abilities of the driver, the
charges could be dismissed. In a recent North Caroling case, a judge
threw out DUI charpes against & woman who failed the walk-and-turn
and the one-foot-stand field sobriety tests becanse she was wearing
stiletto heels. (See "In These Shoes?" Obiter Dicta, Janmary 2005 AB4
Journal, page 74.)

Frechette suays that officers, and sometimes courts, tend to rely too much
on field sobriety tests. The determination of whether a driver has passed
ar failed is subjective, often depending on how much training the officer
has received, how carefully the officer observes the driver, and how
capably the driver can perform the tests when sober.

Some of the physical skills required for the tests far surpags the physical
requirements of driving a car, and they are not a good indicator of
sobriety in those with physicul impairments, Prechette says. Other
factors play a key role, including whether the driver understands English,
is nervous, or is taking the tests when it is dark outside.

"Field sobriety tests are not about impairment. The [police instruction)
manvals talk about the percent likelihood of impairment from fallure of
the tests, Failing does not antomatically mean you’re dronk,” Frechette
BYS.

Taylor says police officers ofien have decided to make an arrest by the
time they ask the driver to take a field sobrietv test, Innany
jurisdictions, he says, drivers can refuse to take the test without
automatic consequences unless the driver is underage.

BREATH OF FOUL AIR

But in most jurisdictions, drivers who refuse breath tests face automatic
license suspension. In addition, some states now distribute portable
Breathalyzer machines to officers on patrol. In most furisdictions, the
results of the portable breath tests are not admissible in court. Rather, the
portable machine is used to find probable cause to arrest drivers and take
them to the police station for & more sophisticated breath test, ortoa
hospital for a blood test.

But that's changing, Taylor says, as mote states allow the results of the

" roadside breath test to be considersd evidence of intoxicated driving,

However, Le says, roadside test machines are unreliable, difficult to use
and often improperly calibrated by officers, Many environmental factors
can influence the tests, he adds, inclnding carbon monoxide from passing
vehicles.

Yet, the very unreliability that causes false positives also makes roadside
breath tests easier to refute in court, Taylor says.

The two most-often-used brands of nonportable breath tests are the

hitp:/fwww.duicenter.com/aba_journalindexeml R - 10/21/2008
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Intoxityzer 5000, made by a company based in Owensboro, Ky., and the
Intoximeter, made by a $t. Louis company. Some state statutes specify
which machine authorities should use, and most states specify how often
the machines should be calibrated. The Intoxilyzer 5000 is the newer and
increasingly more common model.

Many defense practitioners see problems with both types of breath
machines. Both are designed to measure the amount of certain chemicals
in the subject's breath. The chemicals are found in conswmnable alcohol,
but also are present in industrial chemicals and certain nonintoxicating
over-the-counter medications. They also may appear when the shbject
suffers from illnesses such as diabetes, acid reflux disease or certain
cancers. Bven gasoline containing ethyl alcohol on a driver's clothes ox
hands can alter the resuli, These factors can easily cause a driver to score
a false positive, Frechette says,

In a 2G04 linois case, the state’s highest court threw ont the summary
license suspension of a driver who took medication for acid reflux
disease, Winois, like most states, requires drivers to be observed for 20
minutes after artival at the police station before the test is administered.
1f the driver regutgitates during that 20 minutes, the test will give a false
reading. The court said that even "silent” regurgitation, such as an acid
reflux episode that the officer cannot see, negates the results of the
breath test. People v. Borutr, No. 96218,

Courts in Michigan also have addressed that issue in two recent
unpublished opinions, which nevertheless upheld the drivers' convictions
pn other grounds,

The waiting period that favored the defendant in the [llinois case can
work both for and against drivers. Blood-aleohol content may continne
to rise after an individual stops drinking as the alcohol is absorbed into
the bloodstream. If a person goes only slightly over the .08 threshoid, the
defense attorney can sometimes successfully argue that the person's
blood-alcohol content a half-hour eaxlier was below the threshold. Tf the
dtiver was near his ultimate destination, the argument can be made that
he would have safely reached the destination before his blood-aleohol
rose to an illegal level.

"Remember, merely drinking and driving is not illegal for an adult.
Driving with a blood-aleohol level of .08 or above is illegal," Taylor
says.

Taylor notes that prosecutors sometimes argue the reverse-~that even
though a driver’s breath test was below the legal limit, delays in
administering the test allowed his body to metabolize some of the
alcohol. Thus, prosecutors argue, drivers who scote .07 a few hours after
being arrested must have been cver the legal limit when they were pulled
OVer,
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Dotner says at least one police jurisdiction in his ares has stopped using
Breathalyzers, The shift came after a demonstration that was supposed to
show judges how effective breath tests were. In a controlled situation,
each judge was given several alcoholic drinks and then asked to blow
jnto the machine. One judge who drank until he was visibly impaired
nevertheless scored 0.0 on the machine, even after several tries. That
police department now relies solely on blood tests, according to Dormner.

But even blood tests are fallible. They’re based on a scientific formula
that uses the average-sized person to detexmine at what concentration of
blood-aleohol drivers should be considered intogicated, Frechette says.
The problem is that few people are average-sized.

In addition, people absord alcohol into the bloodstream at different rates
depending on metabolism, size, weight, bealth and food consamption, he
Says.

"Take 10 people in & bar, and give each a pint of vodka to chug,”
Frechette says. "Some of those peaple will have absorbed it all in 20
mirmtes. For some, it will take six houwrs. The mean is one-and-a-half
hours, In one hour, one of thoge people will have a BAC of .05, one will
have a .27 and the mean will be .16. We don't [try to] do justice by
estimates and averages in this counity, except when it comes to drunken
driving."
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§

An attempt to caleulate Minimum Base Times for the Horizontal Gaze Nystagmms
Test by D. Timothy Huey, Attorney at Law

Please note that at first blush the times setforth herein ag “Mininoum Base Times”
for each stage of the HGN may seem to contradict and are less than those found in the
article by Troy McKinney, Bsq, Challenging and Excluding HGN Tests, thet is because
the numbers herein are not meant to setforth the actual time one could logically and
reasonably conduet an IGN test properly, but rather to establish “Minimuin Base Times”
for each stage of the HGN test, These “Minimum Base Times” do not reflect the amount
of time it should or will take to conduct the various stages of the HON, but rather, sets a
base time that each stage would have to take to follow and be consistent with the dictates
in the NHTSA manuals.

Please note that these Hhmes are not “reasonable” times as at each juncture where
the marmals dictate that the tester should do something in or at, “not less than x time or
speed™ or in “approximately x seconds” but also states “you must use all x seconds” the
computations below simply use x not x+. Thus where the manual says that when
checking for nystagmus at maximum deviation the stimulus must be held at maxinun
‘deviation for at least 4 but no more than 30 seconds, the computations below
wnrealistically use 4 seconds in the Minimum Base Time calculations.

- Moreover, particular care has been taken to find Minimum Base Times for finding
“Onset of Nystagmus prior to 45 Degrees.” Keeping in mind that checking for the point
of Onset of Nystagmus is perhaps the most critical of the checks and that it is not
supposed to be rushed. The McKinngy article reasopably assumes that all tests —
irrespective of whether or whexe Onset of Nystagmus is finally found and confirmed-
will, at minimum, take about the same time as it would take to do a very quickly done
check if that point was 30 degrees. (Confer calculations below.) waever, the Minimum
Base Times herein are more specific, addressing all possible points of onset up to and
including onset at or beyond 45 degrees, and again are more unreasonably low.

Where the NHTSA Manuals do not specify times or speeds for passes such as the
check for vertical nystagrus or procedures such as “hold times” the below assures, as
the tester must, that said times are to be consistent with the previously specified times
that are setforth to perform the same procedure in a different stege. Reference to such
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times and disoussion of their applicability are included. However, please note that, again,
the hold tites used hetein while looking for Onset are not consistent with the defined
hold time in the Manuals of 4 seconds but, again erdng very unteasonably low, 2 seconds
- is used. Also note that where, as here, fhe points (degrees) of confirmed Onset and
number of holds to try and find it during that pass are unknown or hard to determine.
Three Minjtium Base Times are listed: “No Nystagmus Present At All”; Speedy
Gonzales” —meaning Onset immediately found at or less than 10 degrees on each pass;
and “For Dummies” aka “Standard Procedure” ~meaning that the tester, in contradiction
to the dictates of the Manuals, merely went to just less than 45 degrees and checked for
pystagmus there, Counsel opines below that this procedure is very typical, but the other
two truly setforth the only Mintmon Base Times that can be divined without knowledge
of whether the tester employed the typical method. Finally, these times all fuxther ex on

the low side in that pio holds ot hold times that clearly sust have heen present while

searching for the point of Onset. if the test owed proper procedures, are inciuded i
those calcplations. '

The text below provide both the required steps and procedures and the
calculations of, and basis for, the Minimmm Base Times discussed above as said apply to
the various stages of the HGN procedure, All of the matetials below are intended to set
forth the procedures in 2000 NHTSA Student Manual with little commentary, analysis, or
discussion and do so in the order they appear in the SM the, starting at page VI-6 and
proceeding accordingly.” Also included herein is a very brief discussion, analysis or
commentary (often including verbatim seferences to the Manuals) of or on the procedures
as they relate to the manner, order or time required to properly conduct the HGN test and
its cemponent parts. Counsel makes apologies in advance for any blaok portions of pages
such as the portion below.

Unforhmately, for this author and perhaps those who read this, establishing the
time requited to propexly do the HGN test, without the officer’s aide, requires a
reasonably thorough review aud discussion of each of the elements and how they are to
be done according to the NHTSA Manusl. This apalysis presumes the reader is familiar




. 0C1/21/2008/TUE 03:22 PM  ATWAYSCOCHRAN L.L.C. FAX No. 330 743 6323 P, 026/040

with the NHTSA protocol as setforth in the 2000 Stadent Maoual and thus we will not
start with and discuss bagic things like what a “clue” or “pass” is. References herein are
either to either the 2000 manual or the 1995 Student Manual (95 SM.)

Aggin upfortunately, counsel fears that in order to conclude that the instant test
was not done according to the dictates of the NHTSA Manual by a comparison of the
requited and actually tire used fo perform the test this Honorable Court may require that
counsel provide references to where in the manual these maiters can be found. Counsel
has done so below. Please note that at first blush the times setforth herein as “Minimum
Bage Times” for each stage of the HGN may seem to contradict and are less than Mr.
McKinney’s computations. That is because the mumbers herein are not meant fo setforth
the actual time one could logically and reasonably conduct an HGN test properly, but
rather to establish *“Minimum Base Times” for each stage of the HGN test. These
“Minimum Base Times” do not reflect the amourt of time it should or will take to
conduct the various stages of the HGN, but rather, sets a base time that each stage would
have to take to follow and be consistent with the dictates in the NHTSA manualg.

The text below boxes below provide both the required steps and procedures and
the caloulations of, and basis for, the Minimmum Base Times discussed above as said apply
to the various stages of the HGN procedure. Except were noted, All references are tothe
procedures in 2000 NHTSA Student Manual with litfle commentary, analysis, or
discussion and do so in the order they appear in the SM the, starting at page VII-6 and
proceeding accordingly.? Also included are discussion, analysis or commuentary (often
including verbatim references to the Manuals) of or on the those procedures as they relate
to the Toanmer, order or time required to properly conduct the HGN test and its component
parts. To make the comparison simpler and mote understandable, effort has been made to
place each text box in its entitety on ome page atd on the same page include the
corresponding text lbox. Counsel makes apologies in advance for any blank portions of
pages such ag the portion below,

SFST Procedures Section VIII, 2000 NHTSA Student Manual -HS 178 R2/00

HORIZONTAL GAZE NYSTAGMUS (HGN)
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1.  ADMINISTRATIVE PROCEDURES

A. Eyeglasses — have suspect remove eyeglasses (P. VIIL-6)

B.  Verbal Instructions (P. VIL-7)
1. “Iam going to check your eyes,”
2. “Keep your head still and follow this stitnulug with your syes only.”
3. “Keep following the stirmilus with your eyes until I tell you to stop.”

C. Position stimulus 12 to 15 inches from suspect’s nose and slightly above eve
level.

D,  First Set of Passes / Pre-grading Checks

1. Cherk for Equal Tracking — move stimulus smoothly across suspect’s
entire field of vision. If eyes don't track together (one lags behind the
othet), possible medical disorder, injury, or blindness.

2. Check for Equal Pupil Size - if pupils are not the same size, may
indicate head imjury.

Logual Tracking and Pupil Size: Movements and Mininowm Base Time

Check for Pupil Size: No time or speed is directly specified, arguably can be done at
same time as Bqual Tracking, Perbaps requinng more time taken to do the later,

Check for Equal Tracking: Passes requived: Minirparm of 1 per eve — Minimum Total 2.

Speed of pass dictated by the Manunal: The speed of all passes is initially governed by
the fundamental purpose of the HGN test, e.g. to establish that “The suspect cannot
follow a slowly moving stimulus with the eyes.” (95 SM VIII-14),

n regard to Equal Tracking, obviously the stimulus must be moved at & speed that would
gllow every subject to follow it, unless they have a medical condition that prevents it.
This is particuladly true if officer claims the suspect could and did track the stirnulus and
the officer had enough time to look at both eyes tracking left and right, do so and to
check for Bqual Pupil size during a single pass each dixaction.

The quickest “pass” (high speed pass) permitted in the Manuals is done at a speed of -
*approximately two seconds to bring the suspects eye as far to the side as it can go,” ...
two seconds out and two seconds back for each eye.” (See Smooth Pursuit VII-7.) It
would be illogical 1o assume the Fqual Tracking pass is to be faster than a “high speed”
pass, especially when not explicitly stated, and given that the officer, whether qualified to
or not, is conducting a check for a potentially life threatening and/or serious “wmedical
condition” or “injury.” (VII-7.)

Note, when pressed most officers will say they did not use a high speed pass on this
check.

Equa king and il 8ize, Total Minimum Base Time
Time per pass: 4 seconds minimum.
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Passes: 1 per eye
Mininam Time 8 seconds

Counsel submits that, unless opposing eounsel or this Court can find authority and
ar can Jogically divine that this pass can be dope faster than two seconds out and two
back per each eye, the Equal Tracking and Pupil Check should take & rminimven of ¢ight
seconds.

F. CHECKFORLACK OF SMOOTH FURSUIT (high speed) (P. VIIL-7)

The nose is the starting point

Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)

Stiznulus must be moved steadily
Speed/Timing: For each eye check, 2 seconds out, 2 seconds back (P. VIII.-
7)

Tester romst conduet at least 2 passes for each eye.

If eyes cannot follow a moving object smoothly, count this clue.

el ol A B

o

ooth Pursui vements and imum B jime

Time per pass: 4 seconds minbmum (Two seconds out, two back for each eye / pass.)
Passes: 2 per eye

Mininmmm Time 16 seconds
G. CHECK FOR DISTINCT NYSTAGMUS AT MAXTMUM DEVIATION
®low speed) (P. VIIL-7)
1.  Thenoseis the starting point
2. Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)
3. Move stimulus unti] subject’s eve has gone as far as possible eye to the .

{No white should be showing in the comer of subject’s eye)

4, Speed/Timing: Hold the subject’s eye in that extreme position (mex
deviation} for at least 4 seconds

Tester must conduct at least 2 passes for each eye

Jerkiness must be distinct at maximum deviation to score this clue

ot
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The totaltnnc to pcrfoml thm check on both eyes and repeat it in reallty should be
something more than 32 seconds. However, we will use that mumber as the baseline
minimum time.

Proper Movement Speed Time: This is not designated as a “high speed pass” therefore
it romst be slower than the four seconds per pass per eye that it takes for the high speed
used in §mooth Pursuit. Thus the Maximum Deviation movement time is something
more than and certainly not less than 4 sec per pass, (See also, discussion re Equal
Tracking above.)

Passes required: 2 per eye - Total 4,

Distinet Nystagmus at Maximum Deviation

Hold Time required: Not less than 4 or more than 30 seconds.
Hold + Movement Time: (4 x 4) 16 + (4 ¥ 4) 16 = 32 secomds,

(Absolute) Minimum 32 + geconds.

H  CHECK ONSET OF NYSTAG OR TQ 45 DEGREES (P, VIIL-8)

1, The nose is the starting point. '
2, Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)
3 Speed/Timing: Should take about 4 seconds to move from
subject’s nose to shoulder (and/or 45 degrees.) “It is important
to use the full four seconds.” (E.g. minimum is 4 oy moze) P. -
VII &, (Note: 45 degrees is presumed at every subject’s
shouldet.)
4, When you first observe eye jetking, stop and verify this jerking
continues
(NOTE: When tester first observes subject’s eye jerking, check to
ensure that ten percent of white of the eye is still showing closest
to ear, Ifno white is showing, the tester has probably gone past the
.45 degree matk, Question: What do you do then?
Must conduct at least 2 passes for each eye
6. If nystagmus is observed prior to 45 degrees, score this as a ciue.

A

Check Onset of Nystagmus Prior To 45 Degrees: Movements and Minimum Base
Time: From a mathematical prospective, the minimum time required to check for

Wystagmus at Maximum Deviation 15 reasonably simple to determine based upon the
directives in the manual. That is, you start with a speed that takes about, but not less than,
4 seconds each way, However, detenmining how long it must take, or should have taken,
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for a particwlar subject will be dependant upon several variables; the points of onset,
nurnber of holds and length of each hold. Note; The “For Dummies” estimate below will
be prefty acourate in most cases.

Point(s) of Onget: The first question is at what point (degres of deviation) onset of
nystagous was found and confirmed, if found and confiomed at all, during each pass.
That point can, and probably should, be at least slightly different for each of the four
passes. Knowing the final point where ongset was found and confirmed will tell you the
time it should have taken to get to that point from the center and the same time applies for
going back. However, that presumes the tester knows which. point onset will be found and
confirmed ~ before searching for it and did not stop on the way there. That is not how
the test is required to done, but is utilized in the *“For Dummies” method.

Total Number snd Lenoth of all the “Holds”: The Student Manuals, and in great detail
the Instructor’s Manuals, setforth a process of diligently and slowly looking “carefully
for any gipn of jerking”  “When you see it, stop and verify that the jerking continues.”
{2000 8M P. VII-8,) The Ingtructors are taught to teach that if you only “think you see it,
you don’t, mnove on.” Thus, more than one “hold” may, and presumably will, be required
per pass, Thus the next variable is; what was the fotal nurber of holds of the stimulns
during each pass while trying 1o find and then confirm point of onset as well a5 the length

of each hold?
Doing the Math Part I: Where nystagmus is found or suspected at all, 4 seconds to 45

degrees equals slightly less than 1 second per each 10 degrees from 0 until point stinaulus
is first stopped, e.g. frat hold. And just Jess than 1 second per 10 degrees thereafier until
finally held to confirm (jerking) is present and does not go away and then 1 second per 10
degrees on the way back.

I no nystagmus found at all and movement stops at 45 deg, (4+4) = 8 seconds per pass.

If you do not know and/or the officer can not rexnembet some are all of these variables
you can still ascertain the miniomum time it taust take or have taken to do this phase of the
test. It is mathematically simplet, but less accurate —usually an underestimate, if you do
not know or the officer cannot remember any of them.

If you do not know and/or the officer can not remetnber some or all of these variables
you can still ascertain the “Minimum Base Time” it must take or have taken to do this
phase of the test, It is mathematically simpler but less accurate —usually an
underestimate- if you do not know or the officer cannot remember any of the variables.

Speed and minimum times for each pass: Consult chart below after reading the

following.
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Doing the Real Math Part IT: The most accurate computation is based upon using the
time of each pass in seconds based on angle of confirmed onset (0-10 =1 sex; 10-20=2
sec, etc) plus total time of all Hold(s) plus time of return to center from confirmed angle of
onset. The process is simplified by using the chart below.

Onset confirmed at 10 degrees Plus a 2 sec. = (14+2+1) 4 seconds per pass. Add 2 for 4
fgssi?inﬁmcd at 20 degrees Plus a 2 sec. = (2+2+2) 6 seconds per pass. Add 2 for 4
éegsléglfonﬁmad at 30 degrees Plus a 2 sec. = (3+2+3) 8 seconds pex pass, Add 2 for 4
:)e:sgfgmﬂnned at 46-44 Plus a 2 sec. = (4+2-+4) 10 seconds per pass. Add 2 for 4
sec ho

Speed pnd time if no yystagmus is present. The directive 1s “at a spead that takes ... 4
(or more) seconds to reach 45 degrees,” for each per pass out and 4 or more back, thus 8
seconds per pass and/or 42 seconds total. But again that assumes no signs of nystagmus at
all.

When nystaguus i present: Where any nystagmus is suspected at all the movement
must stop and if not confirmed at that point the movement begins again and $¢ on wntil
the point nystagmus is confirmed. $So you have to be able to break the time down.

Breaking down the movement time: You conld break the 4 seconds per 45 degrees into
any increment you encounter, 4 seconds per 45 degrees equals 1 second per 11.25

degrees equals or 0.088... seconds per each degree. For simplicity and consistency we
can round* to I second per 10 degrees and therefore add 1 second to ony total for
each 10 degrees traveled pex pass. Unless you or the officer knows the precise degree
where nystagmus was found and confirmed then simply use .08% per degree. (See chart
below).

About Rounding Be careful about attempts to cife the rounding ap as a basis to
automatically deduct 2.16 seconds (4 x .34 (45 x .012) seconds) from your total
Minimum Bage Time for all passes. This is perhaps insignificant, but wrong unless you at
least have a reasonable idea of the point of confirmation. Keep in mind the mandate is
that you must use all 4 seconds if you go to 45 degrees so with “For Dunnmies” ne time
would be added or should be subtracted. Also 1o find the Minimum Base for the “Speedy
Gonzales” calculation, we have assumed our rounding is high by 0.48 (10 x .012 x 4) and
rounded up to .5 seconds. So for our “Bpeedy Quick’ caleulation -nystagmus at 10
degtees or less- we then have subtracted the maximum .5 seconds, to pet the Base
Mininnim Time. Also note that in all other caleulations we are eming very conservatively
on the low side and where the time is something more then x, we use X,

If you really want to err on the low side or it really does not matter in your case you
can eliminate any debate by erroneously adding the maxinsum that rounding could
ever possibly be seen as understating and thus add 2,16 seconds to the “Minimum
Base Time”
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Required Hold Time(s): Mnst look for anything that locks Hke jerking, hold, check to
confirm that the eye “is still jerking’ and do a proper reference check by reference to the
shoulder and the whites of the eyes. The tequired time is 25 long as it takes to: (1) Check
alignment w/ shoulder (2) Check for some whites showing, (3) Confirm nystagmus: “4f
you think you see it its not there™. The logical time for each hold and particularly the
canfivmatory final hold is 4 seconds {e.g. copsistent with hold time for max. deviation).
However, to be conservative the chart below uses 2 seconds as baseline, if the officer
concedes it is 4 seconds add 2 moye per pass.

Total and Mininoum Base Time(s) for “On 8et” Check per NHTSA. (All Unrealistic)
32 seconds - No Nystagmus Found

16 seconds - Speedy Quick - Onset is found at once at 10 deprees or below in all four
passes

40 to 48 seconds Using Basic or “for Dummies” method that is most often emploved

“For Dummies” or Basic Estimate 10-12 seconds: In reality most officers take the
stinititus to (hypothetically just less than) 45 degrees and “find” nystagmus there. Even
they have to take a minbmum of (4 + 4 42) 10 seconds. Add 2 seconds for a full 4 second
hold.

VERTICAL NYSTAGMUS
(Detect impairments due to drugs like PCP, CNS depressants, high alcohol levels) (P,
VIiL.-9)
1, Position, stiraulus horizontally (parallel to the ground) about 12 to 15 inches in
fromt of subject’s nose
2. Instruct subject to hold his head still, and follow the stimulus with his eyes
oaly
3. Raise the stimmlus until the suspect’s eyes are elevated as far as possible
4. Hold for approximately 4 seconds
5 Watch closely for evidence of the eyes jerking

Speed: 1 to 4 second each way, See discussion of slowly moving object gbove, Preswme
you, must raise stimulus at least 12”-15” o get, “oves elevated as far as possible.” 127 to
15” is the same distance as to get to a true 45 degrees horizontally, depending on how far
away stimulus is held from subject in 12*-15" range. If you are uncertain about
computing or explaining that X out by X across equals 45 degrees,” consult and measure
the lines on the “Estimating & 45-Degtee Angle” ternplate. SM P. VII-6. To be
consistent with other passes speed should be eithex 2 seconds (high speed) or 4 seconds
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(Slow speed.} If you want to be really conservative use 1 second. The galculations
herein nse 2 seconds a5 it is the fastest speed NHTSA uses,

Holds: Approximately 4 seconds. (Using 2 above and 4 here and total is still very
conservative.)

VGN — Total Miniowom Tiae: 6 seconds

Absolnte Minimum Base Timne Where No Onset of Nystagmus Observed at all

56 Seconds for First Three Sets of Passes
6 Seconds for Vertical Nystagoons (Ovexrly Conservative)
32 seconds Onset Passes Not Stopping or Holding ever

Total 94 seconds (No Onset of Nystaginus Observed at all)

Abso im ase Time for Entire Test with 5 or 6 clue

56 Beconds for First Three Sets of Passes

6 Seconds for Vertical Nystagmus {Overly Conservative)
16.5 seconds if all 4 Ounset Passes Stop at 10 degrees. (Includes 0.5 seconds for
rounding,)

Total 78.5 seconds (Speedy Gonzales)

Absolute Minimum Base Conservative Estimate ~ Dunoies Method
[Common Exrvoneous Practice]

56 Seconds for First Three Sets of Passes

6 Seconds for Vertical Nystagmus (Overly Congervative)

40 to 48 seconds Onset Passes Stopping Only Once Near 45 Degrees
Total 102 to 110 seconds (For Dummies Method)
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Challenging and Excluding HGN Test

W. Troy McKinney

The majority of States recognize that the Horizontal Gaze
Nystagmus (HGN) test is scientific evidence.' As a scientific
test it generally requires expert testimony for adwmissibility.
Even &tates that have found, as a matter of law, that the
seientific basis for HGN and the general method of applving it are
sufficiently reliable to allow admission without proof of these
elements in each case, generally reguire some degree of proof that
the test was administered correctly on the occasion in guestion,

When the technigque  rmist have been properly—administersd, as
required by the design, on the occasion in question, one needs to
know the technigue well encugh to demonstrate to the court that it
wan net eswyveopdy-adminioterad,. Bven if tho adminictration gooon.
solely to weight and not admissability, as it does in some states,
it is still necessary to know the proper method of administration
in order to effectively crose examine the cofficer who administers
the test. .

Whether the issue iz admisaability or welght, the crucial
igsue in most DWI trials is whether the test was aduministered in
accordance with  the National  Highway Traffic Safety
Administration (NHTSA) guidelines for the HGN., One study observed
that the HGN test was administered in the field incorrectly over
90 percent of the time.?

In order to challenge the admissibillity or weight of the HGN,
cone must know the NHTSA guidelines and reguirements. No one
should try a DWI case involving the HGN without studying and
having a copy of the NHTSA Instructor and Student Manuals from the
standardized Fisld Scbriety Testing Course.

Initially, the NHTSA protocol for adminlgtration of the HGN -
- a5 with all three of the standardized field sobriety tests
(3FST) -- must be strictly followed or the results are unreliable
and invalid as an indication of the presence of alocohol or any
other central nervous system depressant. From the NHTSA manuals:

The Standardized Field Scobriety Tesats are not at .all
flexible. They must he adninistered each time, exactly
ag outlined in this course.

C Officers administering SEFSTs at roadside are expected
not to deviate £rom the S5P8T administrative
instructions described later in this course,.

The wvalidation applies only when the tests are
administered in the prescribed, standardized manner:
and only when the sgtandardized clues are used to assess
the subject's performance; and only when  the
standardized criteria are employed to interpret that
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performance, If any one of the standardized test
elements is changed, the validity is compromlsed.

Thus, strict compliance with the NHTSA protocol and
requirements 1s required by WHTSA., Without strict compliance, the
validity is compromised. Indeed, without such strict compliance,
the NHTSBA study data cannot ba used te evidence validity.?
Importantly, without evidence of validity, the test adwministration
and results are functionally meaningless.

The NHTSA requirements for administering the HGN include:

1. Pratest. The subject should be asked to remove their
glasses. The presefce of contacts should be noted but contacts
need not bhe removed.

2. Instructions. The offlcer sheould verbally instruct the person
to place their feet together and their hands by their side. The
officer should wverbally instruct the person that they will be
asked to fellow a stimulus with theiy syes and that while they are
dolng so, they should follow it only with their eyes and should
not move their head. The officer should ask the person 1f they
understand the instructions and should not continue with the
administration of the test unless and until they have obtained an
acknowledgement of understanding from the peraon.

3. Positioning the 8timulus. The officer should position the
stimulus between 12 and 15 inches away from the person's nose,
slightly above eye level. The stimulus is positioned slighitly
gbove eyve level in order to cause the person's eyeas to open more
widely and thus make viewing the eyes easler.

4, Passes -- General. The movement of the stimulus consists of
8 total of at least 14 passes of the stimulus. These 14 passes
are divided into four stages or gegments and each eye must have
two passes for each segment except for the initial equal tracking
passes, which raguire only one for =ach eye. One pass of the
stimulus for the left eye, as viewed from the perspectlve of the
person administering it, is the movement of the stimulug from the
center position te the right-hand limit of the pass and back to
nenter._ _fme. nass..nf_the _stimnloa. for  fhe  right eve 1s the
limit of the pass and back to centerz.

5. Pagses -- Rgual Tracking. The first set of passes is designed
to confirm egual tracking and egual pupil size. The officer is
raguired to rapidly move the obkbject from the center to the
person's far left, to the person's far right, then back to the
center position, This portion of the test should take at least
two seconds. While loeoking for equal tracking, the officer ls
alse reguired to look for and confirm that the pupils are of equal
gize, This set of passes iz designed to alert the officer to the
blatant presence of neurclogical symptomas that may require
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immediate mecdical attention. A person whose eyes do not track
aqually or who exhibits unegual pupilil size should be immediately
referraed for medical evaluation and treatment and the HGN should
be terminated.®

6. Pasges ~- Smooth Pursuit. The second set of f{our passes is
designed to determine whether the person has or lacks smooth
pursult of the stimulus,. In this phase, the stimulus is moved

from the center position tco the person's far left and back to the
center positicn twice for each eye. The stimulus szhould be moved
at a speed that takes at least twoe seconds from the centern
position to the side position.® At a rate of at least four
gseconds per eve per pass (twe second out to the side and two
saoonds back to center), this phase of the HGN should take at
least 16 seconds. In this phase, the cfficer is looking for a
lack of smooth pursuit. If a lack of smooth pursuit is detected,
a "clue™ is scored for the eye in which the cfficer observed a
lack of smooth pursuit.

7. Paggeasz ~—~ Maximum Daviation, The third set of four passes is
designed to determine whether the person has distinct nystagmus at
maximum deviation. Maximum deviation is the peoint at which the
eye has moved fully to one sgide and cannot move any further. In
this phase, the stimulus is moved from the center position to the
person's far left at a rate taking at least two seconds, held for
at least four =meconds, and then moved back to the center position
at the same two-second rate.'® In this phase, each pass for each
eya must take at least eight seconds and the four passes together
nust take at least 32 seconds. When the stimulus is at maximum
deviation, the officer must observe "distinct" nystagomus in order
to score a clue for that eye. Tt is insufficient to simply
observe nystagmus at maximum deviation since most people will
exhibit some wvisible nystagmus when the eye is held at maximum
deviation, The nystagmus that must be observed in this phase must
be distinct: that ls, grester than the natural nyatagmus that will
occur from holding the eye at maximum deviation.

8. Pagses -~~- Onset Angle of Nystagmus. The fourth and final set
of four passes 13 designed to determine whether the onset of
nystagmus occurs prior to the eye's movement o a 4b-degree
deviation, In this phage, the stimulus is moved very slowly —- at
a rate that would take at least four secends to move the stimulus
to the persen’'s shoulder or at a rate of no more than 10 degreas
per second. Onece the officer thinks that he sees nystagmus he is
required to steop moving the stimulus and hold it steady to confirm
the presence of nystagmus. The gtimulus must be held sufficiently
long te confirm the onset of nystagmus, sufficiently long for the
officer to examine the alignment between the stimulus and the edge
of the shoulder (approximately 45 degrees) so that he can estimate
the angle of onset, and sufficiently long for the officer to
confirm the presence of some white remaining in the corner of the
gyve. Agsuming an onset angle of 30 degrees and the stimulus being
held for two seconds to confirm the continvation of nystagmus,
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gach of the four passes in this phase must take at least eight
seconds {three seconds out, two second hold, three geconds back)
and the four passes together must take at least 32 seconds.

9, Vartical Nystagmusg, Although there is also a protocol for
two passes for vertical nystagmus (VGN) upon completlon of the
BEGN, VGN was not examined in the WHTSA validation research of the
SF5Ts and it was not included in the SF3T battery during the
original research.

14 » B2 Litmun Test

When the four phases and 14 passes of the HGN are combinaed,
administration ¢f the HGN from the time the stimulus first begins
moving must take NOT LESS THAN B2 seconds. Any HGN test that does
not contain at least 14 passes and take at least B2 seconds from
the time the stimulus first begins moving i1s dmproperly
administered because it was not administered in accordance with
NHTSA protocol and reguirements. Az a practical matter, most HGN
administrations should take at least 90 seconds. Gince very few
paople are 100 percent proficient all of the time, since some
pauses during the administration are natural, and since gome
pasges, such as the onset passes may actually take longer than the
theoretical minimum, when for instance, the onset is at 40 degrees
instead of 30 degrees, any HGN that takes less than 90 seconds 1s
suspect and should be more closely examined for compliance with
sach individual phase of the test.

Othar Common Mistakes

Other commen mistakes in the administration of the HGN
include moving the stimulos too guickly -~ or less commonly too
slowly -- on individual passes, holding the stimulus closer than
12 inches or further away than 15 inches, not holding the stimulus
for at least four seconds at maximum deviaticn, and curving the
stimulus upward, downward, or around (also called looping) as it
is being moved through the passes. If any of these mistakes are
present in the administration of the BGN, the test and its results
are not reliable because the officer did not administer the test
in accordance with WHTSA protocel and requirements.®’

According to the NHTSA material, the presence of four glues
indicates a likely blocd alccohel level of at least .10. In most
states, however, it is improper for any witness or officer to
testify to any correlation or relationghip between any number of
clues and any quantifiable blood or breath alcchol level. Rather,
what 1is admissible from the presence of at least four clues is
testimony that the administration of the HGN indicated
"intoxication." In reality, all that the presence of gaze
nystagmus indicates 1s the presence of a central nervous system
{CNG&) depressant in the person's system. While alecohol ias a CNS
depressant, the HEN is not speclfic for alechol. Indeed, alcohol
does not even cause nystagmue., Rather, lts presence in a person's
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system simply exaggerates the presence of the nystagmus present in
all people.

More detailed information about the NHTSA requirements and
protocel for the HGN as well as the other SrSTs can and should be
ohtained €from the NHTSA manuals and the studies that have been
conducsted regarding them. Every practitioner handling DWI cases
should have and learn the material in those manuals.

Mamnals

There are 3 different types or classges of manuals: (1)
Student Manuals for the Student Course; (2) Instructor Manuals for
the Student Course; and (3} Instructor and Student Manualas for the
Instructor Training Course, The links and NTIS Numbers for each
follow. Everyone should have, at least, the 1825 and 2000 Student
and Instructor Manuals for the basic SFSET course. The NBETSA 5FST
manuals can be obtained from:

US Dept. of Commerce

Technology Administraticon

National Technical Information Service
springfield, VA 22161

800-5523~-6847 for orders
888-534-B332 customer sarvice
http: //www.ntia. gov

Since material ordered from NTIS may not be returned and is
nonrefundable, the order numbers listed here should ke confirmed
prior to ordering.

gtudent Manual 1889: NTIS Qrder Number: PRB96-780739INT.
student Manual 1992: NTTS Order Number: PB94-7B0228INT.
Student Manual 19%5: NTIS Order Number: PBSE6-T780739INT
Student Manual 2000: NTIS Order Number: AVAZ(0E335-BBO0INA

Instructor Manual 1292: NTIS Order Number: PB94-T802LO0INT
Instructor Manual 1985: NTIS Order Number: ¥BB6-TBO754INT,
Instructor Mamal 1995: NTIS Order Number: AVAlI9910-BBOODINA.
Imstractor Manual 2000: NTIS Order Number: AVAZOB3B8-BBOOINA

Peacher-Tralner Manual 1995: NTIS Order Number: FR26~TH(0747INT.
Student - Instructor Manual 1989; NTIS Order Number s
PB93-114742INT

The NTIS web site also has the videotapes that are used in the
COUrses.

1. Schultr . State, 106 Md. App. 145 664 R.28 60 (1995);
Emarson v. State, 880 8,W.2d 759 (Tex. Crim. App. 1994); State v.
Witte, 251 Kan. 313, 320, 836 P.2d 1110, 1114 (1982).
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2. Booker End-position Nystagmis as an Indicator of Ethanol
Intoxication, 41 Science & Justice 113 (2001).

3. The admonitions from the NHTSA manuals appear in every manual
since at least 19%2. Generally, adwmonitions concerning the need
to administer the HGN (and other SPS8Ts) in accerdance with the
proscribed protocol are found in Chapters VII and VIII.

4. This article should not be misunderstood as suggesting that
the HGN ox other BF3Ts are religble indicators of intoxication or
lmpairment. Given that at least one peer-reviewed study has found
that c¢lose to one-half of people who had not been drinking and who
were administered the SFSTe would have been arrested, there are
aubstantial guestions about the wvalldity of the tests for their
intended purpose. See Cole, 5. & Nowaczyk, R., Pield Sobriety
tests: Are They Designed For Failure? Percept. & Motor Skills 99—

104 (1989%4). However, the scope of this article is the method of
their administration and not their inherent accuracy and
reliabhility.

5, Scme versicns of the NHTSA manuals have also required or

suggasted that the examiner should inguire inte whether the person
hag previously suffered head or neurological injury that might
affect the HGN. . However, the current version of the HWHTSZA SFST
manual contains no such requirement.

6. By raising the stimulus above normal horizontal eye-level, it
is guestionable whether the NHTSA designed HGN iz actually testing
the muscles in the eye controlling only horizontal movement.
Logically, it seems that by raising the stimulus, eyve muscles
involved in vertical and diagonal movement of the eye become
involved.

7. Only the final three sets of passes are graded as part of the
testing process.

B. While the WNHTSA protocol for the HGN only provides for one
pass across each eye, many officers will make at least two passes
. for eq¢qual tracking. There is nothing wrong with making additional
passes for equal tracking. It does, however, increase the number
of passes that must be present for a complete HGN test., Thus, if
the officer testifies that he made two passes across each eye for
aqual tracing then the reguired number of passes for a complete
HGN will increase to 16.

9. The stimulus sghould be moved at a constant rate so as not to
induce a lack of smooth pursuit, Speeding up and s8lowing down
through the passes can create the appearance of lack of smooth
pursult because the examiner is varying the speed of the stimulus,

10. As with the other passes, the stimulus should be moved at a
constant, slow page. Varying the speed can induce an appearance
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of what the examiner is looking for during the test.

11, ©Of course, if the officer is not able to explain what normal
nystagmus looks like, it is douvbtful that he will be able to tell
that the alleged nystagmus at maximum deviation is truly distinct.

12, As a practicel matter, it takes at least two seconds, and
frequently longer, to make the confirming observations once the
stimulus is stopped. Any examiner helding the stimulus steady for
less than two seconds will not have made all of the necessary
obhservations.

13, Interestingly, in order to have a correctly administered HGN,
the person must have held hiz head &till during the
administration. Viewed objectively, ithis means that when the
person was told to hold his head atill (and not sway), he was able
to do so. OFf course, this can be compared to the Reouberg or ohe-
leg-stand where clues are given for swaying even though the person
is not teold not to sway. It can be argued that, like the HGN, if
the person had been told rnot to sway, he would not have done B0,
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