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STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio Association of Criminal Defense Laywers (OACDL) is a statewide
association of over six hundred (600) public defenders and private attorneys who practice
primarily in the field of criminal defense law. The Association was formed for
charitable, educational, legislative and scientific purposes with the goal of advancing the
interests of society and protecting the rights of citizens and other persons accused of
crimes under the laws of the State of Ohio and the United States. OACDL seeks to
provide the judiciary and the legislature with insights from its members concerning the
day-to-day operation of the criminal justice system and how it affects the citizens of this
State. Over the past decade, OACDL has participated as a friend of the court in dozens
of cases, including Qhio v. Robinette (1996), 519 U.S. 33; State v. Kinney, 83 Ohio St.3d
85, 1998-Ohio-425; State v. Thompson, 95 Ohio St.3d264, 2002-Ohio-2124; State v.
Hochhausler, 76 Ohio St. 3d 455, 1996-Ohio-374; State v. Shindler, 70 Ohio St.3d 54,
1994-Ohio-452; State v. Murnahan (1992), 63 Ohio Std.3d 60; In re Contempt of Morris
(1996), 110 Ohio App.3d 112; and In re Williams, 101 Ohio St.3d 398, 2004-Ohio-1500.

OACDL has an enduring interest in protecting the rights guaranteed to criminal
defendants under the United States and Ohio Constitutions. As this case involves several
important issues involving probable cause determinations for O.V. 1. arrests, both
OACDL’s membership and the client base served by that membership will be affected by
it.



Statement of the Case and the Facts

Ms. Derov was stopped by Trooper Martin for expired and fictitious tags on the
license plate. ! Trooper Martin did not observe any erratic driving by Ms. Derov prior to
her stopping her vehicle.> Trooper Martin detected what he deemed to be a strong odor
of alcohol emitting from Ms. Derov’s breath.® Trooper Martin testified that Ms. Derov
produced her license and registration without problems.* He also admitted that she exited
her vehicle in a normal manner and that she did not demonstrate any indicators of
impairment from alcohol.”

At that point, Trooper Martin asked Ms. Derov to perform standard field sobriety
tests. He started with the HGN test.® During the administration of the HGN, Trooper
Martin observed that her eyes were glassy and red.” However, he testified that glassy red
eyes could be indicators of alcohol consumption, lack of sleep, exposure to smoke, or
leaving contacts in too long.! The Seventh District Court of Appeals ruled that the State
failed to establish by clear and convincing evidence that the HGN test was performed in
substantial compliance with NHTSA standards. g

Trooper Martin also had Ms. Derov perform the Walk and Turn test and the One
Leg Stand test.'” The Seventh District Court of Appeals ruled that the State failed to

clearly and convincingly establish substantial compliance with the Walk and Turn test.

U7y, at 6-7

2Tr. at 59

3Tr. at 8

“Tr.at7

STr.at9, 62

® Tr. at 10

" Tr. at 15

8 Tr. at 61

¥ This ruling is at issue in the third proposition of law.
0Ty at 14 - 24



Appellants did not contest this ruling in this appeal. On the One Leg Stand test, Trooper
Martin only observed one clue, which indicates that Ms. Derov passed that test.'!

Following the field sobriety tests, Trooper Martin had Ms. Derov submit to a
portable breath test (P.B.T.), a test that he admits has not been approved by the Ohio
Department of Health.'” Trooper Martin testified that the P.B.T. indicated that Ms.
Derov had consumed alcohol.’® At that point, Ms. Derov informed Trooper Martin, that
she had consumed one beer without reference to the time that she had consumed it."*

The resolution of the first proposition of law presented may depend upon the
resolution of the second and third propositions of law presented. The State asserts that
the odor of alcohol along with glassy eyes and failed field sobriety tests is sufficient to
establish probable cause. In looking to the totality of facts and circumstances that
Trooper Martin had available to him, he lacked probable cause to arrest Ms. Derov.

By admission of the Trooper, there was no erratic driving in this case.”” While
erratic driving is not mandatory for an O.V.L arrest, the absence of it is an indicator that
the party operating the vehicle is not impaired. Trooper Martin did testify that he
followed Ms. Derov for a period of time and did not detect anything wrong with the
manner in which she was operating her vehicle. The time of the stop was 2:34 am.'
Trooper Martin observed a strong odor of alcohol and glossy eyes, and Ms. Derov

admitted to consuming one drink. Trooper Martin testified that the glassy red eyes could

be indicative of alcohol consumption, rather than impairment. Ms. Derov passed the only

WTr. at 25, 62
2 Tr. at 25-26
B Tr. at 26

Y Tr at 27
5r, at 59
Braté



field test that was administered properly by Trooper Martin was the One Leg Stand test.
Even if the Court considers the P.B.T. result indicating the presence of alcohol on Ms.
Derov’s breath, which we assert below that it should not, it only indicates consumption of
alcohol, not impairment by it. The record did not demonstrate any evidence of
impairment from alcohol consumption. 7 There was no evidence to suggest that Ms.
Derov was likely to test over the legal limit, assuming that this Court upholds the ruling
regarding the HGN test. If the Court upholds the 7% Dist.’s ruling, is it necessary to state

the preceding clause?

17 The results are addressed later in the brief. HGN results, though, are not indicators of
impairment. It is a test used to judge whether a person would test over or under the per
se limit. State v. Homan 89 Ohio St.3d 421, 424, 732 N.E.2d 952, 955 (Ohio,2000) In
an extensive study, the National Highway Traffic Safety Administration Fn4 (“NHTSA™)
evaluated field sobriety tests in terms of their utility in determining whether a subject's
blood-alcohol concentration is below or above the legal limit.



Law and Discussion

In its Merit Brief the Appellant, State of Ohio, lists its propositions of law as follows:

Appellant’s First Proposition of Law: An Odor of Alcohol Coupled wnth Glassy
Eyes and Failed Sobriety Tests can Support Probable Cause to Arrest

Appellant’s Second Proposition of Law: A Portable Breathalyzer Test Can Support
Probable Cause to Arrest for Driving Under the Influence

Appellant’s Third Proposition of Law: There is No 68-Second Minimum Time

Requirement for Substantial Compliance with the HGN Test

In this brief Amicus, Ohio Association of Criminal Defense Lawyers (OACDL), will
address the issues presented in the above propositions of law in, more or less, the same order as
presented by Appellant, State of Ohio. Amicus will, however, do so under propositions of law
that Amicus believes more accurately reflect the issues presented to and determined by the courts
below and thus presented for this Honorable Court’s consideration.

Before addressing the issues that Appellant suggests are properly raised by this case,
Amicus is compelled to note that this case may not properly or adequately present the issues this
Honorable Court believed it presenied when it accepted this case. That is, as discussed below,
Amicus believes that due to Appellant’s failure to make an adequate record, in the trial court,
related to the issues involving the “PBT” and the “HGN test,” none of the Appellant’s arguments
in support of the admissibility of these “tests™ are found in or are supported by the record.

First Proposition of Law as proposed by Amicus, CACDL:
A court of appeals does not commit reversible error when, after properly holding

that certain evidence is inadmissible and/or unreliable and thus should have been
excluded from a probable cause hearing, it reviews the record from the trial court

' The Appellant’s Memorandum in Support of Jurisdiction framed the First Proposition of Law as follows: “An
odor of alcohol coupled with glassy eyes and failed field sobriety tests can support probable cause to initiate
field sobriety tests.”



and determines, applying the “totality of circumstances test”, that the record does

not support a finding of probable cause unless the appellate court abuses its

discretion in so holding

It should be noted that Appellant’s original First Proposition of Law, as setforth in its
Memorandum in Support of Jurisdiction (MISJ), was different than the proposition Appellant put
forth in its Merit Brief. The original proposition did not make much sense'® and the discussion
following it in the MISJ did not do much to clarify matters. Ironically, the reframed proposition
does not address the factual circumstances of this case; moreover, it contains discussion of a
great deal of matters that are not particularly applicable to the actual holdings of the Appellant
Court and which are being appealed.

Thus, while Appellant’s initial proposition asserts “an odor of alcohol coupled with
glassy eyes and failed sobriety tests can support probable cause to arrest” (emphasis added), that
proposition does not apply to or relate to the issues in this case.”? In fact, the Appellee could
agree with Appellant’s proposition of law and it would not resolve the case.

Indeed, Amicus does agree with Appellants First Proposition of Law as reframed in its
Merit brief. That is, Amicus does not dispute that an odor of alcohol coupled with glassy eyes
and failed sobriety tests can support probable cause to arrest. However; the foregoing does not
describe the facts of the instant case. Moreover, while it may not be determinative in the instant
case, Amicus is compelled to note that “an odor of alcohol coupled with glassy eyes and failed
sobriety test(s)” may not necessarily compel or equate to a finding of probable cause in every

case as a determination of probable cause is always dependant upon a review of all facts and

circumstances presented as the “totality of the circumstances” of the individual case. Indeed, in a

¥ See original assignment of error 1d.
* The Appellant may be including the “PBT” as a “field sobriety test™ although that is not clear from the construct
of its proposition,

6



given case the probable cause determination might well depend upon the type of field sobriety
test(s) conducted, the basis for determining the subject failed the test, how the court felt the
subject performed on the “test” irrespective of whether the officer graded it as a “failed test,”
whether the test -if it was a “standardized field sobriety test”- was conducted in such a way that it
was found to be in compliance with the provisions of RC 4511.19(D)(4)(b). In fact, even
assuming the field sobricty test evidence meets the standards setforth in RC 4511.19(D)(4)(b),
the determination of whether probable cause exists might well depend upon the “weight” the trial
judge decides to give to the field sobriety test evidence and/or the weight the judge gives
contrary evidence as, per 4511.19(D)(4)(b), any field sobriety test evidence only gets “whatever
weight the trier of fact considers to be appropriate.”

Fortunately, the facts of this case are not such that we need to delve too deeply into the
foregoing. The appellate court below properly found that the two field sobriety tests the accused
allegedly failed could not be considered in determining probable cause and there is no dispute
that the accused passed the third field sobriety test, e.g. the One-Leg-Stand Test. Indeed, the

appellate court, in essence, found that the accused did not fail the Walk-and-Turn Test, because —

as the Appellant must now concede®'- the officer did not give her the approved test and she
passed the test he did give her. Similarly, the accused could not have failed the Horizontal Gaze

Nystagmus Test as the appellate court properly found that the officer did not conduct the test

properly.

{
Assuming the Appellate Court did not commit reversible error in finding that the Walk-
and-Turn Test, the Horizontal Gaze Nystagmus and the “PBT” should not have been
considered —as indicia of impairment- in determining whether probable cause existed, the

! Appellant, State of Ohio, has not contested in any way the appellate court’s determination that the trial court erred
in not excluding the Walk-and-Turn results,

7



Appellate Court did not err in determining that probable cause to arrest was not
established in the Trial Court

The State failed to set forth the standard of review in ruling upon a Motion to Suppress.

The standard of review with respect to a motion to suppress begins with a review
of whether the trial court's findings are supported by competent, credible
evidence. State v. Winand (1996), 116 Ohio App.3d 286, 288, 688 N.E.2d
9...Once the trial court's findings are accepted as true, the reviewing court
independently determines, as a matter of law and without deference to the trial
court's conclusion, whether the trial court met the applicable legal standards. Srate
v. Williams (1993), 86 Ohio App.3d 37,41, 619 N.E.2d 1141.

State v. Vicarel 2007 WL 2694746, 3 (Ohio App. 7 Dist., 2007)

The Appellant would have this Honorable Court apply “the magic words” theory of
probable cause. It is sometimes assumed that the state’s burden in a motion hearing is so slight
that all that is required for the burden to be met is for the officer to mention a few well known
phrases such “strong odor of alcohol” or “bloodshot eyes.” This is the magic words theory of
probable cause and it is not the law.

The law as set forth by the Ohio Supreme Court is as follows: “Probable cause to
believe a driver is operating a vehicle while intoxicated arises from readily discernable indicia
under the fotality of the circumstances.” State v. Gustafson, 76 Ohio St.3d 425, 450, 668 N.E.2d
435, 453, 1996-Ohio-425 (Ohio, Jul 30, 1996), emphasis added.

Consequently, contrary to popular belief, once the magic words are uttered, the case



is not over. All of the other facts and circumstances are relevant and are the proper
subject of inquiry. To put it simply, the court cannot just say I have three things
consistent with probable cause and I have heard enough. If there are 57 things
inconsistent with probable cause and only three things consistent with probable cause,
under the totality of the circumstances requirement, there is not probable cause. Likewise,
if the court has heard the three things favoring probable cause but not the 57 things
inconsistent with it, the court has not considered the totality of the circumstances. All 60
are relevant and must be considered even if the three have been proven. The inquiry does
not end after the magic words are spoken nor is it proper to reach a decision at that point.
All factors must be considered.

In State v. Homan (2000) 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957, this

Court stated:

In determining whether the police had probable cause to arrest an
individua)l for DUI, we consider whether, at the moment of arrest, the
police had sufficient information, derived from a reasonably trustworthy
source of facts and circumstances, sufficient to cause a prudent person to
believe that the suspect was driving under the influence. Beck v. Ohio
(1964), 379 U.S. 89, 91, 85 S.Ct. 223, 225, 13 L.Ed.2d 142, 145; State v.
Timson (1974), 38 Ohio St.2d 122, 127, 67 0.0.2d 140, 143, 311 N.E.2d
16, 20. In making this determination, we will examine the “totality” of
facts and circumstances surrounding the arrest. See State v. Miller (1997),
117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v. Brandenburg
(1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

In applying the standard of review and the probable cause standard to this case,
the decision of the Seventh District Court of Appeals should be upheld.
The Court of Appeals, in this case, did exactly what the court of appeals and this

Honorable Court did in the Homan case. In this case the Court of Appeals reviewed the



record to determine, among other things, whether the record supports the use of the
Standardized Field Sobriety as reliable evidence in support of a finding of probable
cause. In this case, the Court of Appeals also determined whether the “PBT” could be
used as admissible and/or reliable evidence.”

After excluding the PBT evidence, determining that the HHGN was not properly
admitted and finding that the accused’s performance on Walk-and-Turn could not be
legitimately be considered a failure, the Appellate Court reviewed the totality of the
remaining evidence to ascertain if probable cause to arrest for OVI was established in the
trial court.

Eliminating the HGN test “results,” the PBT evidence and the Walk-And-Turn
Test results —but not lay evidence of the accused’s performance on the test® the appellate
court was left with the following:

1. a lack of any evidence of impaired driving notwithstanding the fact that
the officer followed Ms. Derov for a significant period of time,

2. apassing grade on the One-Leg-Stand test,
3. apassing grade on the Walk-and-Turn test as it was given to her,
4. no idicia that her ability to speak was impaired,

5. no indicia that her ability to think and answer questions put to her was
impaired,

6. no evidence that her fine motor skills were impaired,

7. no evidence of impairment whatsoever

22 Note, as discussed below, Amicus would assert that even if the PBT should have been admitted in
the probable cause hearing, it did not add anything to the facts supporting probable caunse and,
indeed the PBT evidence —viewed in a light most favorable to Appellant- still does not tend to
establish that the accused was impaired or above the per se unlawful level.

2 Under this Court’s holding in State v. Schmitt, 101 Ohio St.3d 79, 2004-Ohio-37 the appellate court
would still have properly considered how Ms. Derov performed on the Walk-And-Tum test for a lay
person’s view point and apparently found her performance was consistent with sobriety rather than
impairment.

10



Against the forgoing evidence that clearly tend to support sobriety and not
impairment the only evidence in support of probable cause was the officer’s perception
of a strong odor of alcohol, “red” and “glassy eyes” and an admission of consumption of
one beer.

In a recent case the court used the totality of the circumstances, good and bad, to
determine that the trooper did not have probable cause holding:

“It is well settled in Ohio that the mere commission of a minor traffic
violation combined with an odor of alcohol does not constitute probable
cause to arrest for operating under the influence of alcohol.

This case, however, adds the additional element of the defendant's
failure of the horizontal gaze nystagmus test. While giving some weight to
that testimony, the court cannot ignore the fact that the defendant was able
to satisfactorily complete the two other sobriety tests that he was requested
to take. If the court is asked to consider as scientifically reliable the
one-leg stand test and walk and turn test in establishing probable cause to
arrest, the court must also be able to rely upon those tests to establish the
lack of probable cause.

Based upon the totality of the circumstances, the court is satisfied that
the arresting officer had reasonable grounds to stop the defendant's
vehicle, but that he lacked probable cause thereafter to arrest the defendant
for the charge of operating under the influence of alcohol.”

State v. Bailey, 2008-Ohio-2254, Court of Appeals of Ohio, Third District,
Logan County.

Thus in the Bailey case the court found the accused’s performance on the

other tests outweighed the testimony that the accused failed the HGN test.

(1)
Neither a perceived odor of alcohol, nor red and/or glassy eyes are indicia of
impairment
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The courts in Ohio have properly held that the consumption of alcohol and its
mere odor are not per se evidence of impairment. Stare v. True, 137 Ohio App.3d 348,
352, 738 N.E.2d 830, 833 (Ohio App. 1 Dist.,2000). For better or worse, the law
prohibits drunken driving, not driving after a drink. State v. Taylor 3 Ohio App.3d 197,
198, 444 N.E.2d 481, 482 (Ohio App.,1981). “The mere odor of alcohol about a
driver's person, not even characterized by such customary adjectives as ‘pervasive’ or
‘strong,” may be indicia of alcohol ingestion, but is no more a probable indication of
intoxication than eating a meal is of gluttony.” Id. The law prohibits driving while

under the influence.
In 4 Ohio Jury Instructions (2006), Section 711.19, “[ulnder the

influence” is defined as follows:

“Under the influence’ means that the defendant consumed some (alcohol)
(drug of abuse) (alcohol and a drug of abuse), whether mild or potent, in
such a quantity, whether small or great, that it adversely affected and
appreciably impaired the defendant's actions, reaction, or mental
processes under the circumstances then existing and deprived him of that
clearness of intellect and control of himself which he would otherwise
have possessed. The question is not how much (alcohel) (drug of abuse)
(alcohol and a drug of abuse) would affect an ordinary person. The
question is what effect did any (alcohol) (drug of abuse) (alcohol and a
drug of abuse), consumed by the defendant, have on him at the time and
place involved. If the consumption of (alcohol) (drug of abuse) (alcohol
and a drug of abuse) so affected the nervous system, brain, or muscles of
the defendant so as to impair, to an appreciable degree, his ability to
operate the vehicle, then the defendant was under the influence.

Finally, it should be noted that both medical texts and the researchers who

formulated the NHTSA Standardized Field Sobriety Tests have reviewed whether the
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presence of an odor of alcohol or the perceived strength of the odor is useful in
determining whether a person is intoxicated and have concluded that neither is reliable.
As one medical text states:

“The presence or absence of an odor of ethanol on the breath is an
unreliable means of ascertaining whether a person is intoxicated or
whether ethanol has been consumed recently, even under optimum
laboratory conditions.” See Goldfrank’s Toxicologic Emergencies,
Seventh Edition, Goldfrank, Folmenbaum, Lewin, Howland, Hoffman,
and Nelson.

Similarly NHHTSA researches after conducting a study to determine if frained
police officers can reliably estimate BAC ranges based on their appraisal of strength of
the odor of ethanol noted:

“Odor strength estimates were unrelated to BAC levels. Estimates of
BAC level failed to rise above random guesses. Those results demonstrate
that even under optimum laboratory conditions, breath odor detection is
unreliable.” See, Police Officers’ Detection Of Breath Odors From
Alcohol Ingestion, Herbert Moskowitz, Marcelline Burns, Susan
Ferguson, Southern California Research Institute, 11914 West
Washington Bl6d., Los Angeles, CA 90066, USA, published in Accident
Analysis and Prevention 31 (1999) 175 — 180.

Finally, the NHTSA researchers also caution against using “blood-shot eyes” as a
basis for judging the likelihood of impairment noting:

“Similarly, bloodshot eyes, while associated with alcohol consumption,
also is a trait of many shift workers and people who must work more than
one job, as well as those afflicted by allergies.” See: 1997 NHTSA
DOT# 808654; DWI Detection at BACs below .10, Anacapa Science
Appendix II, E-10.
(11D
The reduction of the per se limits that one’s body can legally possess while
operating a motor vehicle did not reduce the indicia of intoxication required to
establish probable cause for an OVI arrest

The State did not raise this argument in either the trial court or the Court of

Appeals, It is a cardinal rule of appellate procedure that a party cannot assert new legal
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theories for the first time on appeal. Stores Reality Co. v. Cleveland (1975), 41 Ohio

St.2d 41, 43; “Litigants must not be permitted to hold their arguments in reserve for

appeal, thus evading the trial court process.” Mark v. Mellott Mfz. Co., Inc. (1995), 106

Ohio App.3d 571, 589. As such, a reviewing court will not consider any issue a party
failed to raise in the trial court, but instead, will consider the issue waived. See Lippy v.

Society Natl. Bank (1993). 88 Ohio App.3d 33, 40. The State has waived this argument

for review.

If the argument is not waived, the State’s assertion that fewer indicia of
impairment are required for probable cause to arrest due to the change in the per se levels
from .100 to .080 is flawed. There are typically two separate and distinct charges that-
one faces following an OVI arrest. Under O.R.C. 4511.19(A)(1)(a) the elements are that
“The person is under the influence of alcohol, a drug of abuse, or a combination of
them.” Under O.R.C. 4511.19(A)(1)(b) the elements of the offense are that “The person
has a concentration of eight-hundredths of one per cent or more but less than seventeen-
hundredths of one per cent by weight per unit volume of alcohol in the person's whole
blood.” There are several other offenses dealing with high tier limits, blood test results
and urine test results. The State ignores the fact that these are separate offenses with
completely different elements. This Court previously addressed the relationship between
evidence of impairment and per se offenses in State v. Boyd , (1985), 18 Ohio St.3d 30,
31, 479 N.E.2d 850, 851. In Boyd this Court stated:

If the state is to be successful in the prosecution of a person charged with the

violation of the preceding section, the state must prove beyond a reasonable doubt

each of the essential elements of the crime. State v. Nolton (1969), 19 Ohio St.2d

133, 249 N.E.2d 797 [48 0.0.2d 119]. Accordingly, in order to sustain a

conviction under R.C. 4511.19(A)(3), there must be proof beyond a reasonable
doubt that the appellee was operating a vehicle within this state and that at the
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time he had a concentration of ten-hundredths of one gram or more by weight of
alcohol per two hundred ten liters of his breath.

These two facts are the only facts of consequence to the case. Thus, the relevant
evidence is limited to that evidence having any tendency to make the existence of
either or both of those two facts more probable or less probable. Standing alone,

appellee's appearance, manner of speech and walking, and lack of any symptoms
of intoxication are not relevant evidence and, therefore, not admissible.

The Court correctly acknowledged the differences between an impairment case

and a per se case.

In State v. Myers (1971), 26 Ohio 8t.2d 190, 198-199, 271 N.E.2d 245 [55

0.0.2d 447]. this Court examined the nature of the presumption established by former

R.C.4511.19:

In * * * [providing that a defendant will be presumed to be under the influence of
alcohol if there is a concentration of fifteen hundredths or more of one percent or
more by weight in his blood], the General Assembly has expressed its conviction
that the relationship between the objective determination by chemical test of the
percentage of alcohol by weight in the blood (.15% or more), and its effect on
people, is so well scientifically established that it need not be demonstrated by
cvidence, and may take the place of evidence at trial. The purpose of the
presumption is to eliminate the need for expert testimony which would otherwise
be necessary to relate the numerical figure representing a percentage of alcohol
by weight in the blood as shown by the result of a chemical test, with the
common understanding of being under the influence of alcohol. * * * [Citations
omitted.] When the test results are in evidence, the evidence that the presumption
supplies is the correlation between a scientific fact, the results of the test, and
human behavior; that is, that all persons who test .15% or more are under the
influence of alcohol.

This legislative determination of the relationship of alcohol levels and impairment
is now only applicable in per se prosecutions. The presumption was eliminated when the
statute was changed to per se violations, In addressing the admissibility of test results in

City of Newark v. Lucas (1988), 40 Ohio St.3d 100, 104-105, 532 N.E.2d 130, 134 the

Court stated:
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The accuracy of the test is not the critical issue as it is in prosecutions for per se
violations. Furthermore, the statutory presumptions which existed at the time of
Cincinnati v. Sand, supra, no longer exist. Thus, no presumptive weight can be
given to the test results under these sections. The test results, if probative, are
merely considered in addition to all other evidence of impaired driving in a
prosecution for this offense.

In light of the fact that no presumptive weight is given to the test results under
R.C. 4511.19 and because those results are not dispositive to a determination of
innocence or guilt under R.C. 4511.19(A)(1), we refuse to read R.C. 4511.19(B)
in an exclusionary manner in prosecutions for violations of R.C. 4511.19(A)(1)
with regard to the admission of test results of bodily substances withdrawn more
than two hours after the time of the alleged violation. As stated above, R.C.
4511.19(B) and Newark Ordinance 434.01(c) do not, standing alone, exclude
evidence of chemical test results. Furthermore, the fact that a bodily substance is
withdrawn more than two hours after the time of the alleged violation does not, by
itself, diminish the probative value of the test results in an R.C. 4511.19(A)(1)
prose,c:ution.m6

However, in introducing such results, expert testimony, as was proposed*105 by
the prosecution in the instant case, would be necessary to relate the test results to
the defendant and to the time of the alleged violation, as well as to relate the
numerical figure representing a percentage of alcohol by weight in the bodily
substance, as shown by the results of the chemical test, to the common
understanding of what it is to be under the influence of alcohol. ™ See Myers,
supra, 26 Ohio St.2d at 198, 55 0.0.2d at 452, 271 N.E.2d at 251. Naturally, as in
any action brought pursuant to R.C. 4511.19, the defendant would have the
opportunity to challenge the accuracy of his specific test results.

The State’s theory that the lowering of the per se limits reduces the amount of
indicia of impairment necessary to establish probable cause for arrest for an O.R.C.
4511.19(A)(1)(a) violation is illogical. If evidence of impairment is irrelevant for a per
se case, why would the reduction of the per se limit from .100 to .080 eliminate or reduce

the indicia of impairment required to establish probable cause for an under the influence

or a per se violation?
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The standard for determining if probable cause exists did not change when the per
se limit was reduced. This Court reiterated what test was to be used in State v.
Homan (2000), 89 Ohio St.3d 421, 427, 732 N.E.2d 952, 957.

In determining whether the police had probable cause to arrest an individual for
DUI, we consider whether, at the moment of arrest, the police had sufficient
information, derived from a reasonably trustworthy source of facts and
circumstances, sufficient to cause a prudent person to believe that the suspect was
driving under the influence. Beck v. Ohio (1964), 379 U.S. 89, 91, 85 8.Ct. 223,
225, 13 L.Ed.2d 142, 145; State v. Timson (1974), 38 Ohio St.2d 122, 127, 67
0.0.2d 140, 143, 311 N.E.2d 16, 20. In making this determination, we will
examine the “totality” of facts and circumstances surrounding the arrest. See State
v. Miller (1997), 117 Ohio App.3d 750, 761, 691 N.E.2d 703, 710; State v.
Brandenburg (1987), 41 Ohio App.3d 109, 111, 534 N.E.2d 906, 908.

The State’s assertion that lowered per se levels from .100 to .08 render evidence
of motor skill impairment less significant for probable cause determinations lacks legal

authority. In State v. Hurley 2003 WL 22700758, 2 (Ohio App. 3 Dist., 2003) the Court,

in the context of an underage OMVI prosecution, with a .02 legal standard, noted:

Although the State argues that the evidentiary standard for probable cause
should be lower for anyone under 21years of age, the State fails to provide
any legal basis in support of this argument.”™ The evidentiary standard
for probable cause to arrest for a OMVI violation is the same for all
drivers, regardless of age.**

The other flaw in the State’s position is that there is nothing in this record, or even

outside of it, to establish that a police officer making the probable cause determination is

2 But see: Village of Kirtland Hills v. Fuhrman 2008 WL 1933379, 3 (11™ App.);
Columbus v. Weber, 10th Dist. No. 06AP-845, 2007-Chio5446, at § 12; State v. Knight,
5th Dist. N0.2005-CA-140, 2005-Ohio-6951, at 9 28; and State v. Gibson (Mar. 17,
2000), 4th Dist. No. 99CA2516, 2000 Ohio App. LEXIS 1197, at *10,. It should be
noted that all of these decisions were based upon the conclusion that the .02 standard is
meant to equate to “zero tolerance” and thus evidence of consumption is for all practical
purposes all that is needed to establish probable cause that a person under the age of 21
was likely to be violating RC 4511.19(B).
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able to distinguish the indicators that a person with a .100 blood alcohol level would
show versus one with a .08 would exhibit. The difference between the two levels is
miniscule. Even if the per se limits were directly related to levels of impairment, there is
no way that an officer could know what a person with a .08 level would show compared

to what a person would exhibit with a .100 level.

Second Proposition of Law as proposed by Amicus, OACDL:
Given the lack of any statutory or evidentiary foundation the Court of
Appeals did not err in holding that the Portable Breath Test evidence in this

case was unreliable and/or inadmissible and thus could not be used to
establish probable cause to arrest for an OVLS

Amicus submits that the admissibility of “Portable Breath Test Evidence” is either
governed by statute through the delegation of authority to the Director of Health under
RC 3701.143 or the proponent of such evidence must show that it meets the basic
reliability standards for scientific evidence. Although the PBT evidence was to be used at
a probable cause hearing where the Rules of Evidence do not strictly apply, that does not
eliminate the need for the State to establish scientific reliability. Indeed in other contexts
where the Evidence Rules don’t strictly apply Ohio Courts have held, “[a]dministrative
agencies are not bound by the rules of evidence applied in courts.” Althof v. Ohio State
Bd. of Psychology, 10th Dist. No. 05AP-1169, 2007-Ohio-1010, at §73; Pearson, 157
Ohio App.3d 105, 2004-Ohio-2251, 809 N.E.2d80, at 19; Haley v. Ohio State Dental
Bd. (1982), 7 Ohio App.3d 1, 6. In determining when scientific evidence used to make an

administrative decision is “reliable,” the same considerations recognized for “good

% Since Ms. Derov admitted to the consumption of alcohol and Trooper Martin only
testified that the PBT test indicated alcohol consumption, not a specific level, the
resolution of this issue has little to no bearing on the outcome of the case.
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science” in Daubert v. Merrell Dow Pharmaceuticals, fnc. (1993), 509 U.S. 579, 125
L.Ed.2d 469, 113 S.Ct. 2786 are appropriately applied under Ohio law.” Belcher v. Ohio
State Racing Comm., 10th Dist. No. 03AP-786, 2004-Ohio-1278Belcher, 2003-Ohio-
2187,at T11.

On the other hand it could be argued that in Ohio, the General Assembly has

legislatively provided for the admission of various alcohol determinative tests. State v.

Vega (1984), 12 Ohio St.3d 185, 186-187, 465 N.E.2d 1303, 1305 R.C. 3701.143
authorizes the Director of Health to determine suitable methods for breath alcohol
analysis. The Court in Vega noted that:
[The judiciary must recognize] the necessary legislative determination that breath
tests, properly conducted, are reliable irrespective that not all experts wholly
agree and that the common law foundational evidence *189 has, for admissibility,
been replaced by statute and rule; and that the legislative delegation was to the
Director of Health, not the court, the discretionary authority for adoption of

appropriate tests and procedures, including breath test devices.”

Id at 188-189.

The State’s attempt to allow portable breath tests to be used for probable cause
determinations is an attempt to usurp the power given to the Director of the Department
of Health by the Ohio legislature, The Director of the Department of Health has
established methods for breath alcohol analysis through the Ohio Administrative Code.
0.A.C. 3701-53-02 provides that the approved evidential breath testing instruments
are(1) BAC DataMaster, BAC DataMaster cdm; and (2) Intoxilyzer model 5000 series
66, 68 and 68 EN. The Director has not currently approved any portable breath {ests as

evidential breath tests for O.V.I. cases. In the past, however, the Director has approved
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portable breath testing instruments for use in motor vehicle OVI situations.”® The
implication is that the Director, in using the authority given to him by the legislature, no
longer considers any portable breath testing instruments to be sufficiently reliable for

motor vehicle situations.

There is a conflict among the districts as to the admissibility of P.B.T. results for
a probable cause determination. Some courts have held that, although the test results
are not admissible at trial, that they can be used as a factor to establish probable cause to
arrest.?” Tt is interesting to note that the basis of the decision that the PBT was not
admissible at trial was due to the fact that it was not reliable. In State v. Shuler 168
Ohio App.3d 183, 186-187, 858 N.E.2d 1254, 1257 (Ohio App. 4 Dist.,2006) the Court

noted this rationale:

PBT devices are not among those instruments listed in Ohio Adm.Code 3701-53-
02 as approved evidential breath-testing instruments for determining the
concentration of alcohol in the breath of individuals potentially in violation of
R.C. 4511.19. PBT results are considered inherently unreliable because they “may
register an inaccurate percentage of alcohol present in the breath, and may also be
inaccurate as to the presence or absence of any alcohol at all.” See State v. Zell
(lowa App.1992), 491 N.W.2d 196, 197. PBT devices are designed to measure the
amount of certain chemicals in the subject's breath. The chemicals measured are
found in consumable alcohol, but are also present in industrial chemicals and
certain nonintoxicating over-the-counter medications. They may *187 also appear
when the subject suffers from illnesses such as diabetes, acid reflux disease, or
certain cancers. Even gasoline containing ethyl alcohol on a driver's clothes or
hands may alter the result. Such factors can cause PBTs to register inaccurate

2% Qee State v. Ferguson 2002 WL 596115, 2 (Ohio App. 3 Dist.) (Ohio App. 3
Dist.,2002) In addition, the results of the PBT are inadmissible because the Ohio
Department of Health no longer recognizes the test. Therefore, the results of the field
sobriety test and the PBT could not serve as probable cause to arrest the appellant for

driving under the influence of alcohol
27 Gee. State v. Shuler (Ohio App. 4 Dist.,2006.)168 Ohio App.3d 183, 858 N.E.2d 1254,

State v. Masters 2007 WL 4563478 (Ohio App. 6 Dist.), 2007 -Ohio- 7100
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readings, such as false positives. See Tebo, New Test for DUI Defense: Advances

in Technology and Stricter Laws Create Challenges for Lawyers, Jan. 28, 2005,

www. duicentral. com/ aba_ journal/. This lack of evidential reliability provides a

basis for excluding PBT results from admissibility at trial. See Elyria v.

Hebebrand (1993), 85 Ohio App.3d 141, 619 N.E.2d 445; State v. Kerns (March

30, 1998), Van Wert App. No. 15-97-8, 1998 WL 142384.

There are several districts that have ruled that PBT results are not admissible,
even to establish probable cause to arrest, including the Seventh District Court of Appeals
in this case.?® The rationale behind this decision is apparent. Why should a test that has
been deemed inherently unreliable, one that is not approved by the Director of the
Department of Health for O.R.C. 4511.19 cases, be reliable enough to factor into the
momentous decision of whether to make a warrentless arrest? The Fourth Amendment to
the U.S. Constitution protects us from unreasonable search and seizure. Why would
evidence that is not reliable enough to satisfy the Ohio Rules of Evidence be reliable
enough to make a decision involving one of our constitutional rights? Even though the

burden at trial differs from that necessary to establish probable cause to arrest, that does

not make the results of a PBT test any more reliable.

In reviewing the record in this case, there was no foundational testimony
regarding the PBT. The record is absent of a scintilla of evidence to establish the
reliability of the PBT for a probable cause determination. The situation raises an
interesting issue. The Chio Rules of Evidence do not apply at a suppression hearing.

State v. Boczar, 113 Ohio St.3d 148, 2007-Ohio-1251, 863 N.E.2d 155, at J 17. A PBT

test would have to be considered scientific evidence that would require expert testimony

% See State v. Delarosa, 11th Dist. No.2003-P-0129, 2005-Ohio-3399; State v. Ferguson,
3d Dist. No. 4-01-34, 2002-Ohio-1763; State v. Derov, 7th Dist. No. 07 MA 71, 2008-
Ohio-1672: Cleveland v. Sanders, 8th Dist. No. 83073, 2004-Ohio-4473; State v. Mason
(Nov. 27, 2000), 12th Dist. No. CA99-11-033, 2000 Ohio App. LEXIS 5472
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to establish its admissibility at trial. What test or standard should be used by a trial
court when dealing with scientific evidence for purposes of ruling on a Motion to
Supplress?29 In the context of drug dogs, the Courts have demanded some
demonstration of reliability in the context of the probable cause determination.®® In
cases involving confidential informants Courts have held that there most be some
demonstration of reliability to establish probable cause.’! The State should be required
to demonstrate the reliability of the P.B.T. before the court can use the result to rule on
the presence or absence of probable cause. The State in this case did not offer any
testimony to demonstrate that the instrument used had ever been calibrated.

Whatever the standard may be, it could not have been met in this case given the
lack of foundational testimony and any evidence of the scientific reliability of the
instrument used.>* The Court should uphoid the decision of the Seventh District Court of
Appeals in this case that the results of the PBT are not admissible to establish probable

cause to arrest in an OMVI case,

The State argues that other jurisdictions recognize the reliability of PBTs’. First,

2 This court has held: “The HGN test cannot be compared to other scientific tests, such
as a polygraph examination, since no special equipment is required in its administration.
* % * The admission of the results of the HGN test is no different from any other field
sobriety test, such as finger-to-nose, walk-and-turn, or one-leg-stand.” (Emphasis added.)
State v. Bresson (1990), 51 Ohio St.3d 123, 129, 554 N.E.2d 1330. Further, this court
drew no distinction among the field sobriety tests in Homan. State v. Boczar 113 Ghio
St.3d 148, 153, 863 N.E.2d 155, 160 (Ohio,2007).

30 Gtate v. Barbee 2008 WL 2789474, 5 (Ohio App. 9 Dist.) (Ohio App. 9 Dist.,2008)
After an extensive survey of state and federal case law, the Sixth District adopted the
majority view that “proof of the fact that a drug dog is properly trained and certified is
the only evidence material to a determination that a particular dog is reliable.” /d. at § 55.
3! State v. Dalpiaz, 151 Ohio App.3d 257, 783 N.E.2d 976, 2002-Ohio-7346, at 143
(holding that an affiant must provide an indication of an informant's reliability in order to
establish probable cause for the issuance of a search warrant)

¥ There is no reference in the record as to the make and or model of the portable breath

test used in this case.
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they assert that Kansas admits the results of PBT’s for probable cause and at trial. > The
State of Kansas does not admit results of PBT’s for determination of guilt or innocence at
trial. “The PBT results are not evidence of guilt for a DUI charge because it is not

admissible at trial.” State v. Chacon-Bringuez 28 Kan.App.2d 625, 632, 18 P.3d 970,

976 (Kan.App.,2001) In addition, the Appellant failed to point out that in Kansas PBT
results can be used to establish probable cause do to a legislative determination codified
in statute, not a judicial determination of their reliability.** This raises the same issue we
have in this case. Ifit is not reliable enough to use at trial, why is it reliable enough to
effect our constitutional rights. The States of Wisconsin, Vermont and Missouri have
similar statutes.”> Ohio does not have this legislative determination.

Tn Bokor v. Department of Licensing 74 Wash.App. 523, 526, 874 P.2d 168,

169 (Wash.App. Div. 3,1994) the Court addressed the situation where a PBT result was
offered at a suppression hearing without any evidence of its’ reliability or the officer’s
training. The Court found:

An officer cannot reasonably rely on data obtained from a technical device
unless he has some understanding of how it works or assurances of its
reliability from an expert knowledgeable about the underlying principles
on which the device is based; and a reasonable basis for believing the
device will produce reasonably reliable results under the circumstances in
which it is used, including adequate maintenance and correct operation.
See State v. Superior Court, 149 Ariz. 269, 718 P2d 171, 60 A.L.R.4th
1103 (1986) and State v. Bresson, 51 Ohio St.3d 123, 554 N.E.2d 1330
(1990) regarding admissibility of the horizontal gaze nystagmus test.

The State failed to offer any evidence of the reliability of the PBT in this case. In
fact they did not establish which device was used and that Trooper Martin was trained

33 Appellants Merit Brief at 23
4See Kansas Statutes Annotated 8-1001.
35 Wisconsin Stat 343.303; Vt Stat 23, 1203(f); Mo Stat. 577.021(3)
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properly to use it. Without any evidence to demonstrate reliability, the Seventh District

Court of Appeals properly ruled that the PBT cannot be used to establish probable cause.

Third Proposition of Law as proposed by Amicus, OACDL:
A Court of Appeals will not be reversed for finding that HGN evidence is
inadmissible and/or unreliable where the appellate court relies upon the
testimony and admissions of the arresting officer wherein the officer
concedes that he failed to comply with his training and/or admits that the

HGN test should take a certain amount of time to perform and the evidence
shows the test in question was completed in a much shorter time frame

The Appellant, State of Ohio, incredibly suggests, “the appellate court arbitrarily
came to the conclusion that the HGN requires a minimum of 68- seconds based on
Trooper Martin's testimony.” Amicus submits that the officer’s testimony about his
training and his admissions that he learned in his training that the HGN test takes at least
68 seconds, coupled with his admission that he only took 48 seconds establishes a
violation of RC 4511.19(D)(4)(b). The officer admits that he took 30 per cent less time to
conduct the test than his training requires. Substantial compliance defined by this
Honorable Court in State v. Burnside, 100 Ohio $t.3d 152, 2003-Ohio-5372 {f 34}, is
limited to “de minimus” errors. A 30 per cent variance is a major variance and well
above de minimus.

Amicus would note that, per 4511.19(D)(4)(b) it is incumbent upon the State to
prove “by clear and convincing evidence that the officer administered the test in
substantial compliance with the testing standards for any reliable, credible, and generally

accepted ficld sobriety tests that were in effect at the time the tests were administered,

including, but not limited to, any testing standards then in effect that were set by the

national highway traffic safety administration.” (Emphasis added.) There was no
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evidence introduced as to what the NHTSA “testing standards” were at the time of
Ms.Derov’s arrest, nor was there evidence that the officer was trained in the most recent
standards. Indeed, there is no testimony as to when NHTSA published its latest SFST
manual. Thus Not only did the State fail to meet this burden, the appellate court properly
found non-compliance with the standards used by the officer based upon the officer’s
own admissions and concessions as to how he was taught to conduct the tests. Ironically,
the Appellant, State of Ohio, now seeks to discount the officer’s testimony in favor of the
State’s interpretation of materials not in the record.

Amicus agrees with the Appellee that the question of whether the HGN test takes
a minimum of sixty-eight seconds is not determinative of whether the officer in this case
demonstrated that he substantially complied with his training and, agrees more over that
the officer’s testimony also established that he did not conduct the “Onset Prior to 45
degrees” phase properly. Moreover, other than the officer’s testimony and admissions
there is no record upon which for this Honorable Court can even attempt to determine
whether a minimum time frame for conducting the HGN test can be ascertained.

While the NHHTSA manuals provide some details and times related to the conduct
of certain parts of the test, the officers learn how to conduct the test from the trained
NHTSA Instructors. While the reported cases, and the cases cited by Appellant, do not
include the testimony or instruction from a trained NHTSA Instructor, Troy McKinney,
Esq., co-author of all four editions of Texas Drunk Driving Law, Trichter and McKinney,
2 Volumes, Michie Publishers, who is a trained NHTSA SFST Instructor has published a

very good rule of thumb on the time it takes to conduct the HGN test.”® Mr. McKinney’s

3 While published in many journals and other material, the attached article Challenging and Excluding
HIGN tests was originally published in the Champion, the a publication of the National Association of
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analysis (attached) is that the HGN test must take a minimum of eighty two (82) seconds
and consist of (14) fourteen passes to be done properly.

However, while Counsel would respectfuily direct the Court’s attention to Mr.
McKinney’s article and analysis it should be noted that perhaps the primary purposes of
that article is to 1) break down and explain the various elements and “passes” required in
the HGN procedure and 2) to provide a numerical “smell test” to be able to use to see ifa
particular HGN procedure could logically and reasonably have been conducted properly.
Counsel submits that is does that quite well and that any HGN procedure that does not
pass that test cannot logically or reasonably be conducted in compliance with the NHTSA
procedures. The HGN procedure followed in the instant case does not come close to
passing that smell test.

In the appendix Amicus counsel has attached an attempted computation of
“minimum base times” for the various elements of the Horizontal Gaze Nystagmus Test by
reference to the text of the NHTSA SFST manuals used in the McKinney article. The term
“minimum base time” is meant to denote the absolute fastest time that a given HGN
examination can take, but will necessarily underestimate the time. It should be noted that
the time it takes {o conduct an HGN examination will vary depending on the third stage of
the procedure, e.g. checking for onset of nystagmus prior to 45 degrees. Hypothetically, the
earlier onset is found, the less time the test may take. However, by counsel estimation of
“minimum base times” the fastest HIGN test will take long than 78.5 seconds. (See

appendix H)

Criminal Defense Lawyers April 2002 at page 50.. Please note that the formatting of the attached is
different from the publication as it was provided by Mr. McKinney at Amicus Counsel’s request as the
version appearing in the Champion did not copy well. Counsel has also been informed that this article also
appears in the supplement to Drunk Driving Defense, Sixth Edition by Lawrence Taylor (Aspen Presg), a
treatise cited in over ten published Ohic opinions.
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Amicus again submits that the record does not contain enough information to
allow this Honorable Court to set a legal standard for how long it takes to complete the
HGN test and, moreover, the record does contain the officer’s admissions that he did not
take as long as he was trained he should take. However, if the Court wishes to peruse the
various manuals, Amicus would urge the Court to review the McKinney article and
Amicus counsel’s attempt to compute minimum base times for the phases of the test.
Amicus submits that logically an HGN test must take more than the 48 seconds if took to

conduct the instant HGN test.
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CONCLUSION

In conclusion, the Court of Appeals did not err after excluding inadmissible and
unreliable evidence from the probable cause determination. In viewing the admissible
and reliable evidence under the totality of the circumstances test, the trooper lacked
probable cause to make the arrest. The results of a portable breath test cannot be
considered, even for probable cause purposes, since there has been no evidence
introduced to establish the reliability of the unit, nor any foundational evidence regarding
the particular unit used in this case as well as the trooper’s qualifications to 6perate it.
Finally, the Court of Appeals did not err in excluding the resuits of the HGN test from its’
probable cause determination. The HGN test was not administered in substantial

compliance with N.H.T.S.A. standards.

=

D prmtb e

Tim Huey #0023598
Scott R. Cochran #0065497
Attorneys for Amicus Curiae O.A.C.D.L.

28



CERTIFICATE OF SERVICE

I certify that a copy of the Merit Brief of Amicus Curiae O.A.C.D.L. on Behalf of
Appellee was sent by ordinary U.S. mail to counsel for Appellant, Paul J. Gains, Rhys B.
Cartwright, Jones and Ralph M. Rivera of the Office of the Mahoning County Prosecutor,
21 W. Boardman Street, 6™ Floor, Youngstown, Ohio 44503-1426; to counsel for Amicus
Curiae Mothers Against Drunk Driving (MADD), Attorney Tim Van Eman 500 S. Front
St. Suite 200 Columbus, Ohio 43215; to counsel for Amicus Curiae City of Youngstown,
Attorney Joseph R. Macejko, City Prosecutor’s Office 26 S. Phellps St., 4™ Floor,
Youngstown, Ohio 44503; to counsel for Amicus Curiae Ohio Attorney General Nancy
H. Rogers, Aftorney Nancy H. Rogers, Aftorney Benjamin C. Mizer, Attorney Michael
Dominic Meuti, Attorney Jason Patrick Small 30 East Broad St., 17" Floor Columbus,
Chio 43215 on this 21¥ day of October, 2008.

ot Hoeg—

Tim Huey #0023598
Scott R. Cochran #0065497
Attorneys for Amicus Curiae O.A.C.D.L.

29




EJC'[_/21/2008/TUE 03: 12 PM_ ~ ATWAYSCOCHRAN L.L.C. FAX No. 330 743 6323 k. 002/040

OH $T § 3701.143 Page 1 of 1

"3701.143 Blood analysis to determine aleohol, druy or controlled substance in
budy

For purposes of sactjons 1547.11, 4513.19, and 4511,194 of the Ravised Code, the director of health
shall determine, or cause to be determined, techniquas or methods for chemicaily analyzing a
parson's whole bleod, blood serum or plasma, urine, breath, or ¢ther bodily substance in order to
ascertain the amount of alcohel, a drug of abuse, controligd substance, metabolite of a controlled
substance, or combination of them in the person’s whole blood, biood serutn or plesma, uring, breath,
ar other bodily substance. The diractor shall approve satisfactory techniques or methods, ascartain
the guallfications of individuals to conduct such analyses, and issué permits to quailfled persons
authorizing them to perform such analyses, Such permits shall beé subject to termination or revocation
at the discration of the director,

As used in this sectlon, “drug of abuge” has the same meaning as In section 4506.01 of the Revised
Lode.

http://wcbz.westlaw.cnm/ramﬂtfdocumcnttext.aspx?stpﬁt&servicé"—'Fmd&ﬂtiﬂl&ﬁndt,., 10/21/2008
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4071119 : Page 1 of 4

4 QJI 711,19
4 Ohio Jury Instructions 711,19 (2006)

Ohlo Jury Instructions
Criminal
Ohio Judicial Conference

Current through August 2008 Update

Volume Four
Part 11 Specific Crimeas :
Chapter 711: Aleohol Traffic Offenses [Rev. 1-21-08]

711.19 Qpearating under the influence of alcohol and/or drugs of abuse R.C, 451.1.19(A)(1)
{offenses committed before 1/1/04) fRev, 1-21-06]

1. The defendant is charged with operating a (vehicle) (streetear) (trackless tralley) while under
(the influence of alcohol) (the influence of a drug of abuse) (the Influence of alcohol and a drug of
abuse). Bafore you can find the defendant guilty, you must find beyond a reasonable doubt that on or
about the day of , and in County (other
Jurisdiction), Qhia, the defendant operated a {vahicle) (streetcar) (trackiess tralley) whila under (the
influsnce of alcohol) (the Influence of [specify drug of abusel) (the influence of alcohol and [specify
drug of abusa]).

2, QOPERATE. The tarm “operate” 15 a broader term than driving. It includes not onty a parsoh
being In control of a vehicle while it ts in motlon but alse & person, whethar conscious or unsensclious,
in the driver's location in the front seat of a stationary vehicle so a8 to be capable of doing any act or
serigs of acts which could cause or contribute to the vehidle being put in motien. It s not necessary to
prove that the defendant ever had the vehicle In motioh or Intended to put the vehicle in motion.

COMMENT

This instruction should be gliven onfy If 8 ganuing issue of fact s
rafsed concerning the operation of the vehicle. State v. Cleary (1986),
A2 Ohio St.3d 198, 490 M.E.2d 574, extends the concept of operation to
stationary vehicles. See afso State v, McGlona (1991), 58 Ohio SE.3d
122, 570 N.E.2d 1115,

Only if there Is a dispute about whether the vehicle fs capable of
movemant, /s an instruction on operahifity necessary. Operability of &
vehicle has been addressed in varying ways by Ohlo courts as an
affirmative defense, an element of the offense or a factual fssue,

3. VEHICLE. R.C. 451 1.01CA).
4. ALCOMOL, R.C. 4301,01(B){1).

5 DRUG OF ABUSE. You are instructed that (s;::ec;fy drug of abuse) Is a drug of abuse,

COMMENT

hittp://web2 westlaw.com/result/documenttext.aspx ?vi=2.0&p=Ye2fWelcome%2£75%24d...  10/21/2008
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4 QI 711,19 _ Page 2 of 4

The clagsification of & particular substance &s 8 drug of abuse js a
guestion of law. The ldentity of a particular substance, whether or not
the defendant had ingestad that substance and fis affect, if any, upon
him are questions of fact, For the definition of “drug of abuse” see R.C,
2925.01(B), 3719.01, 3719.011(A), 3718.41 and 4729.01(E),

6. UNDER THE INFLUENCE. "Under the influgnce” means that the defandant consumead some
(alcohol) (drug of abusa) (altohol and a drug of abuse), whether mild or potent, in such & quantity,
whethar small or great, that It adversely affected and noticeably impaired the defendant's actions,
reaction, or mental processes under the circurmstences then existitig and deprived the defendant of
that cisarmess of intallect and control of himseif/hersalf which befshe would otherwise have
possessed, The question Is not how reuch {alcoho!) (drug of abuse) (alcohat and a drug of abuse)
would affect an ordinary person, The guestion ig what aeffect did any (alcohol) {drug of abuse) (aicohol
and a drug of abuse), consumed by the defendant, have on him/her at the time and place invoived, If
the consumption of (alcohol) (drug of abuse) (aicohol and a drug of abuse) so affacted the nervous
system, brain, or muscles of the defendant go as to impair, to & noticeable degree, his/her abllity to
aperete the vehlcle, than the defendant was under the influence.

COMMENT

Stare v, Harde {1971}, 28 Ohlo sr;,zg 89, 57 0.0. 20 284, 276
NE.2d 247 State v, Steele (1852}, 85 Ohio App, 107, 52 0.0, 488,
117 NE.2d 617,

7. CHEMICAL ANALYSIS (OPTIONAL).

(Use appropriate alternative)
{A) Evidéenca of a (breath) (blood) (uring) test administered to the defendant may only be
congiderad as evidenca indicating whether the defendant had or had not consumed some aleohol.
You may not, on the basis of the test alone, conclude or Infer that the defendant was or was not
under the Influence of alcohol,

COMMENT

Testimany that an apalysis of breath, blood or urlne reflected the
presence of alcoho/ in the defendant's systerm may be avtmitted into
evidence for the limited purpose of proving that the accused had, in
fact, consumesf alcohol. This testimony rmay be admitted withaut expert
tastimony, The court may be required to give instructions advising the
Jury of the limited purpose and application of this evidence,

(B) Evidence of a (breath) (blopd) (urine) test administered to the defendant may be consldered
along with all other evidence in detérmining whether the defendant was or was not under the
influence of (alcohal) (drug of abuse) (alcohol and a drug of abuse).

COMMENT

A chemical test result may be admissible In an-R.C. 4511, X9(AX 1)
prosecution when the same test is not admissibie in a prosecution undar

R.C. 4511,19(A)2), (3) or (4), Newark y, Lucs (1988), 40 Ohjo §t.3d

http://web2 westlaw,com/result/documenttext.aspx 7ve=2.08rp=%2f Welcome%2£75%21d...  10/21/2008
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40J1711.19 Page 3 of 4

100 532 N.E2d 130,

An gctual test result offered to prove that the defendant was oF was
not under the influence would be admissible only upon the offering
party presenting expert testimony to explain the meaning of the test
result to the jury. State v. Szule (Dae. 29, 2000), Frie App.No, E-Q0~
021, unreported; State v, Scheurell (1986), 33 Ohlfo App. 3d 217, 515
N.E.2d 629; State v, Bakst (1986), 30 Oho App.3d 141, 506 N.E.2d
1£08. :

8., EXPERT WITNESS AND HYPOTHETICAL QUESTION (OPTIONAL). 4 QI 405,51,
COMMENT

This instruction should be given onfy if the optional chemical test
instruction In subsection 7(B) Is used.

9. REFUSAL TO SUBMIT TO TEST (OFTIONAL). Evidence has been introduced Indlcating the
defendant was asked but refused to subrmit to a chemical test of his/her (blood) (breath) (urine) to
determine the amount of (alcohol) {(drug of abuse) in his/her systern, for the purpoge of suggesting
that the defendant belleved he/she was under the influence of (alcohol) (drug of abuse) (alcahol
and a drug of abuse), If you find the defendant refused to submit to sald test, you may, but are not
required to, conslder this evidence along with all the other facts and circumstances in evidenca in
deciding whather the defendant was under the influence of (alcohol) (drug of abuse) (alcohol and &
drug of abuse).

COMMENT

Maumes v, Anistik, 69 ORla St.3d 339, 1994-Ohio-157.

Some appeliate courts have applied this Instruction to refusal to
perform field sobriety tests, See State v, Flynt, 11th Dist, No, 2001«P«
0116, 2003-Qhin-1391; State v. Arnold (Sept, 7, 189%9), 12th Dist. No.
CA99-(32-0286,

10. ADDITIONAL FINDING:
PRIOR CONVICTION. 4 OJI 413.35,

11. CONCLUSION. 4 Q11 413,01,
12, CONCLUSION WITH LESSER INCLUDED OFFENSE. 4 01 413.21, 413.23.

COMMENT

This instruction would only be given if requested In a felony
prasecutfon,

h’rtp://Web?..Wesﬂaw.pqurasqlﬂdocmncnﬁgxt.aspx?m._O&rp“%ZfWelooma%zf?S%Zfdm 10/21/2008
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ot By droxybulyrabe, enssay o ketonesin patieniswith AKA
may be orly wildly positive. High sarom aceton levels may
be- indleiiive of isopropano] intaxioafian, A bioed-elhanol level
Hiould be ingiuded u the inidal isbortory stodies ™ [ e biond-
il ‘congentralivn §s inconsistent with the patient!s clinieal
condition, o prompt teview of the pitient’s hivory. i indicabed,
along with 4n gxlaastive search Tor o wndardying Sisorder, aspes
chally foxic-metsholic, trauma-related, neurologic, and infeclious
vliologies. Comploss pritends wifle ethanol levdls belew 1)
mpfdl 6532 mimol.) and patepis Wik il in excess of
300 gl {6522 mmol/L) whio Bl to iugrove clinically dudug i
finited pociod of clese ghaervation, should have 3 head CT zeon,
futtowed lay b lumbar princfure if-warrsiited, BecansB.chtouiently
slivanol-talerant paifents ace pronw ko teaksa ond coagubuputbiies,
hioth of whith can cause intdacerebiid leeding, the threshold for
T seanning these patients should be particulaTy Llow,

When Weod methivanl, clhylens glyedl, aid isaptopaau] levels
are indicated. byt et readily svaitiblo, o semy oamoldlily By
freszing pojnt dépression may b helplul, A high oamot gap, the
differenca botween the measured nrd the calcutatet serim opmg-
18lity, provides ipdiveel evitience (it osmoticatly active agenty nee
presont such as the toxic aleahols (Chap. 34). Howover, & *nor-
mul" osmol gap doegnot oimineds the toxke slcobels os being nos.
sible causes Por an inoressed nioa gup metabolie seidonds
Etnanol il will conteibute fo the measuced seram ostblality
and thus 10 ihe osmol gip. Ethaool's conttibition o pemulnifty
ern e estimated by dlviding the etbatol leved in g/l by 4.5
{one-lenth the moleclar weight of ethedol) and sdded 4 1he gal
curlnied psmolaity.
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sapTeRee  ETRANOL 997

There are Twverous meotolopgics availableto doleet thepreg-
e of ptipol and Qentizte 15 level, Blaod-siipnel Tevels o
Tapmgd. by Immuicasssy oF gas dhfomatngraphy ure commnionly
usedd in rozpitale, Adhough aceurste, the results ol less tesls any
‘be delayed severn) towrs, end this delay may hemped decidion-
wiaking wotd managementin e sovisgtony selting. Treath-tloolol
awtlyzers, using microprocessors undl infraved spectral analysls,
ate widdly avpilbsle ond are Toutinely used by low-cnforcersent
ngunvies an eianol-scrcening devicar 1 B LD settng, they
have been shown to sueneatsly predict blood-elhienol levels. '™ Be-
cavie, e sincangaidus orymeooporaiive pulient iy be unable o
otpesats with the proper use ot the breathanlochal analyer, at-
featipts have besy tinde lo aample fie bregth of uncanseions pa-
tients with bsaihedloshol dovices alteehied 1o moutitcup and tasdl
g oduplere ™% Tho nomal blondfceath cthmol ratiy alo
demanstades individust 1nd interindividunl varinGons sver tine, ™
Cligr potentinl sourors ol eresr elude ot ussof shunol-eon-
taduing products, hefhing or-vomiting of gasttie efhunol soitents,
inudegisste cxlinlation, vhetmulive pulmonary discase, and poot
techuilque.X8? Furibpuriore, muitidose whalors (MI31) may contain
1 signifivunt -eoncemmtion of sthanol. Breath elbianel meamm
oty with 4 mean efhunol jovel of 159 mfil (2100 vl
wete tessordod jukb-afier twe pulfs of Torslete (bitolleral mesylate:
with 3% elhanol), Bronkometer (iseathatne owsylote witl 30%
efianal), Povptets Mist (adenaling with 4% sthannl), wnd
sallsutaniol, while simulémeous binpdsthanol Tovely wore unde.
teekille, T Aliwgh MDls may coyst elevations of broath
etiahiol above the Yoeni eviteria {01 infoxication firose gffects ara
transleny and mgy be prevested by & 10~15 mlure baervil be
tweeny MO wie and breuth-clivno tosting =™ ‘

Dipstink desty designed 1o dotersathanol in saliva are Tess celi-
abla fien bt testend cannot be recommendsd. ol his time' 17
Deieomitring fatty, acid athy] estets (KATES) may be o highly sen-
stlive Loyt Tor ettuno) use,™ Decaupe FAXES et in the system
for &, least 24 howfi. they muy have @ roly az aanarker of regeut

sibancl usty, even afier sWisnal ik zompletely metubolized. How-
‘gyer, eir-pvaitability i limited and thoir place it putisnt mamage
b0 i undefived, :

iniieatipes iov Hospilalization
A pakient with wheomplicated intoxicntion can Be sefely die
hiirged from the BD ofier a peviod of geredul shysrvarion. A i,
dividun! ghould not b dlaghnvped wehile still clinicaly inwxisated,
Fipwevor, conglderuiton may be given (o .a siliaiion whers the in-
towiostad gatiend f discharged L o protdcied cnviromment undsr
e supesviston of o responsiblb sdult, 1o this case the clinenl ng-
epsmaens vl (e patient ts more fopesnt an the dkred ethinhol
liswel indications for losplial athodasion include pérsistently nb
naemish it signg, persistently abnormol itentel Status with or
“without an ohviaus cause, o mixed gverdow, spncomitant serions
waume, consequential etimmel withwsawal, and wn associaled erl-
s (ispare PIOcess SUCH 15 panGredtitia or gustrojniestingl hemats
rhagy.

gﬂfu_ue_ alpobolies-thvelop nn orgaric braty siidrome Mhal per
st ey when the prrson iy sober. Many othets pre-poor, wk so-
vial suppett, and leck the.ability to comnply with n.ireoiment plan,
Tus, the threshold Tor- admission showld be lower fos chronis
drinkers whersre homeleas, medically indigent, psychiatricatly -
paired, or pthervise disndvantaged. Alcoholics whe are soher and
swho desire ethane] detoxd eation i be admived for “drying-ou”
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Police officers’ detection of breath odery from aldohol ingestion

Herhert Moskowttz %, Marslline Burns ¢, Susan Perguson >

* Sonthent Califonnte Resorrci Rusrituis, 11814 Wars Wedington Bini.c Lo Apgales, C4 30065, U
. & Treurrinon Yogriters o ightoy Sessy, M0S N, Glefe, Rood, Avivegton, VA 22000, USA

Remmived 24 Angrose 1895 sciopted £ Suhwrbes HOR

Abgxact

Polics fivers tresuemify e 1he gressacs or abwenss of aa gioshal hresih oulur for devisions on, prosanding fotther futn ssbsiety

g,

gl seadies reprt maey Sl nagasive evacs, Th e study empioyed 3 exparicrsed offieery as abstromrs

Hridemrialo ;
to defeer a0 aleobal ados fome 14 subfects who dere st biowd sleoha! comtamisiiong (RALSY waging Bt zen tr 0,130 o),
Quer 24 b peviod, each officer had 4 sppermnitics @ place Sy now at. B getinal sod of & 5 . tebe threngh which subjecty
Blew, Stibyjeets wee hiddon hehind ooy with 3 siftfor S tubo 1o prevent cuy bt oder cnes. Tinder thess optinuy sonitions,
el von detertid ouly-veva-thiirds of the dme for RACK bufowr (.85 ad, 85% of fhe g i HACSA0 or ahve (080, After fhad

oo, coved? dotcations danilted further. Oifficers e upable o tevSpuin

wissrhier i picobel hoveraps was heer i,

bowsgn or vodio. COdor streogih. eatiaaps wie oxrelated w BAC levels, Bvtimater of BAG Iivel feiled to rive sbove sy
gt Thess siwalts damnensteatic thas een wndn: opthmarn Saboratery conditons, breati oo ditestion i nrnlisbie, whink may
aceoumt for tha bow datection rete found o coedside mallsteconditions, © 1959 Hlsevier Baiencs Lid. Adl rigiis reserved.

Bowswrclss Alcohal oder deseation; Hood skaliol conpmittatis LukSag Sdmes

1, Iirodaetiog

Alcshiol bresth ador & the most fenuently cied
obpervnticn by Y police officeny it aloobol rehited
toffis offerses, Unily the sbwgth of e odor &
categorized a8 gliher afightt, moderate or streng, Dapits
the freguent refanes o thiz ooe ip offeery’ irvestige-
tion of delvern, e objestve evidomes is avaiishiz on
the probabitity of sacomsitlly detecting, identifying or
mesming aleebel oders.

A computer litezaturs seaceh, suppiemented by ecm-
iving references in vapiows prbicazions eficted only
twe studids gonvining the detectability of breath.aleg.
hol odor. The fivst sindy was' found in & monogaph
pubfished, try Widmmark (052 (Gecemn Edition 1932,
English Trossinton. 1981). Widnuark was & profesar at
the Undvemsity of Laund, Sweden and pregested data
otined Sons bekaviera! testing of 5572 drivesy armerted
far possible driving under the Ivfivences of alcohol. Ths
bltavizsal testing ccouvred in police siations throupgiv

T ————

apthor. Present addomps: 4138 Rowal Coext Flace,

= Cormspouding
Bopdne CA, 90436, URA, Tely TS 1THARS: From o+ 1-HA-68.

2577 wommik MerbosiEata. e

ow: Swedmi, snd wers peformed Sy mors than 159
phyitizas, ‘The seven behavioral tests bciwded the
adtr of slcohol on the Meath, the Ropbarg Teat of
bady swiy, walkdng & sireight line aod suoing, fuger
tn foger temt, pleling up. ameil objertt and shecesd
apessd. Each of these fems o the hebuavioeal battery
was siminispend 1o all sobjesin. Widimaek aoted thar
the aswmmiuation acourred souetme e arvest gr the
pulice stasfon, aud tharaflre the hreath ofior would have
besn during the post abworgioe stage. Mo subject
whost blood alcolie]l eoncontration (BACYH was L06%
ar befow had dn aleabol eath odor dewseasd by
phynitiens, Setwesn 0,061 and 0,08% BAC, 33% of the
drivers wers detectsd ap heving an odor; betseden (.08
and 0,109 BAL, £3% of e drivers were dateetad; from
0.101 ta 0.181% BAC, dsipetiond avevaped 1% be-
twesn .131% aod 0.250% RAC, detectionr svemged
920 angh i was only abdve 0.261% BAC that an
decolic odor was L0 dewsuted om the breash, It
should be noted that ol these deiviens had beas arveniad
for probable Moxicated difvieg and wew sxhibiting
many other syravtoms of alrobol presance which conid
b frotuenced the wansde fot, Thespite s
the probmbifity of destcting afcobo] on the Tssth ™
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o
maing smrodinsty low and mﬁzgmﬁ?aryhgh
R,

" Medomi Sighway Trtostorradon Zafsty Admitista-
tow, Depermest of Trafe (MNETSAOCT) piled
mmmmngmaumimﬁnynﬁmhdmﬁm
mmmdwﬁx@mﬂmmufﬂﬁb@l&?(ﬂam‘}:s
Clwm, 1985 This was w0 Syporisenda- whes

mmmwmmnm
afages Wit 1o producs BaCs of ether =0 or
barwest 004 aad 0.15%. Congumption was spacsd
ower g 13-32 b pedod. Al s sdeiitionnd hall honr
welr, mbjects doove a dor over 4 ool coore o a
clisok poii, where au offiverjobesrver comversad with
the driter aBd poed among ofiter symploms whther
mn aleshal oder was pressied, Other Sympuome ax-
agudawd wers fien Jusidng, sinmed soeech, eye gilation,
Aeeanor, dishereied Mair, porr dexertiy ond’ coties
disheveizd, Thy afieay them mude o demrmination
WMWM&&W&MNW

yestimrhoT.
Dﬁvmmama&ﬁmw&idmm

§3%- of the thus Then wers 7% fhbo-poxitives, is

jdenrifleniien of o' zeen BAC deiwr g having aleahol,
"o, Shes ofiard-wers avvare that they wens prdid-
prring in s sienhol smdy, a T Mlee-podiive,_ i i
vadoubedly higher than wouki cower o actanl Zafis
stops. An slozhal cder wag detecipd’ ' guivers with
BACS beowe 003 gad 0.09% ody 35% of the time
producing 2 flie Degative apor seie. of G1%. Cons
varsaly, §1% of drivers witty BALY betweza 0,10 agd”
8.157% weew detectad 2y enriiting an aloahed axior with
5% faise Segattves, Lo doivers showe, 0.10%, oee de-
tected, Tarinhilty hedviwen officers in detenting odor

vy quits Jerze _
Thw detestion, mtes of the Widmark apd Compiem
stisdion aspenr youpidy le,. althomgh BACY o

serrparah)

the Conmpton stody betwees 010 aod §,15% were g
weil denested, posedbly dos o the outdosr fild condi~
ronn usdes whick, the Comprion snuly was perfooned
This n epcrast to MWMMME the
enclosed space of 2 2o0m B o poliss sation. Anodher
mmmmmmwwﬁsmdm
trobable DEJL

The srdy meperted it pares wad pesfonned o .

axamine wolies oficars sbifity W dectet aivebol odors
under oot e, hmwﬁhmPﬂssﬁalcm-
tapipatey by obeervation of othar behwvioes] cues
Thus the gy was condbeind 8 olosed ervitommens
with sobjeczs bikwhey thretgil & short plastic b to

sonimmicis the Bropeh mysawn gnd orovet. sdor diml

pador, Offfcees placed their nostrilt pegr s it md:
of he mbe, Subjerdts dtosd Bebing oparma soreens with
& glit Jor-the mbe This ineured iz no other hahey-
loral me swggesting the presencs of aloufiel, whid

T‘neaﬂmrmmmwmmgvmhdwmmma'

b
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Z dorkowitd %d{&hﬁcurmmﬂ?mm 31 (lead) IX-qu

mighs have Euﬂ:mm}ztdgmmm.n the Widmmds mg

shnciies, wonid be prteent % sgesr
fndy. mmmmmw the eificers wopid be
friin mmwmmm@mu

" o funetion of BAC, varous tpe of bevemgs wors

mwedbymmbjmmdmmlzaofmm
typeande.mhiﬁzymalsnmmi

4, Mothad

L1, Desivn

The axpeeicert Wos conducted o ome dovbisiing
session with four tepeated tigly ovey 2 4uh getind, The
mwmmwﬁmmmgmm
of the Los. Angeles Polies Deparsmioer (LAFE),
Tmtyuﬁmwhnparﬂdmwﬁmmeﬁudym
WmmnmgmmmﬂEWm
tereiity o mupeintory eertifiention class,

27 Subis

Eight males wmd sk feugles,. st 2135 wam of
age, pevicigeced ar, paid yolumiesr subjecty, They were
mmdwﬁhnmmrmmdmmfm
phrysical and amgtiicnal illiese sad dee of medicarion
ward drugs, Aloshel tee ¥ms smmemmed with the Cabisiun
et 8l (19869 quantiy-fegnepey—vecizbitly walz.
Appiicais who s yeessafng eriieris, weeme awalled
in arder of applicaton, Thoy wers advised of e
sonditions of  the stady, ncfoding the merinwm
-gpactat and the types of aleciel bavenage they wonid
drink, tin deration of the drinkine pecjed, and the

' thoe twe smetiom wergld end, They weee losbmcied 10

abstin fom foad for 4 3 pior to the stiedoled e
far bahoning ﬁmdxmhng.Anmh;umgawwﬁtw
imfirrmed gonsest 10 volummary paki pecicipetion i
mmﬁ.ﬂmmﬁfﬁmwﬂmmﬁ‘
Josts mr&nmtmwwbymmxﬁmﬂmﬂ
meview bord. -

22, dloobal treameset

oo that b sach of the four ted sewicnx 12 smblects
bad BACs ragging front 2o 2 mughly 012%. Bach
subent was nacipmed & trrger el BAC, and the gloo-
hol dose was calcalarsd o prodnes toit BAC rideg
into sccount geovder, hody weight, ndy compostlon
and durstion of the dduldng aod gbsorption periods.
Subjects drok for @4 L ar L5 & follows: by s
adFitional taif owr absorpion perdad priar © parrici-
mmm&mwﬂmwmmwﬂf
vodis (@ etionol) mixed with ozangs Juivs, 86
oot ourbon @5% cthenol) mieed with, 7Uo o7

P, 010,040
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B Mashowdte: ot oi dreidenr dvalpsis sl Prevesucios 71 (T95) 17580 I

Cal, feed e (12% athanol) and beor mpp;ommam!ar.l

47504 ethane! by volume). -

The miced doinis and wine wers served s i el
porrions gt squal thme intervais, Twaive outes sand of
hieer were piven of egual Hria jutervaly 0 tha ommber

regpired for the mrget BAC, BAC moastramemey wete

ohmitied with thoes Intoximetsss wrovided by the LAPD

Soinnilfie m:pﬂun otwisiom and opﬂmm! ty. L&Pb

Iam:mty prrronmed,
.4.4 Secitug dmd qpperere

Tas deinicing Jeeelon seourned iy o farge fonngy area.
Teriny ovmprred n mscpmate!azgemomsinwmch
geeque plastic surtaing (V6 o, bigh and 28 [t longh
s instlled wall to well aperosimgisly six feet’ from
s end of each mom. The Soow wae gavked o both
sifes of the curisie, pt eqoel intervais 28 postdoos §
thvcugh 6, St were oot in thae wapraiy et helghis of &,
i o 72 o to allow the serdon of plewio tobes
Prinking subjeuss waed the it position ook bepro s
i Ly thdr Bedgfits, The tobes weze § i Jongis of hand
plastio with 2 2 1/2 in. extéeon] ameter and 14 i, wall

thinkress,
238 Provedures

252, Subfesty '
Subjerts wees tnsported 1o the LAPD faeifity be tax]

amhamp:iurmm:mnofdmmg.ﬂmﬂumka
wers obtsined 1o confict nitisl zero BACS, Subject’
biood preynwmes ware chccired end fomis mbiects pro-
vided idne sonpley which wime testsd for prepeancy.
Reevareh atafy monitorsd subjests throaphont e deinie.
ing axd ghearpiion period. Salbjects wems aliowed o eat
Teseadt whest 2 mindrno: of a5 T had slepasd after the
mmmmmmmmmmmm
period 2 and 3, bok other subjects fad o delayed Juneh
mme&eybﬂgmdmﬁnyhtumt&:mm
wan 3 pizta, salad pod corn chips,

At ey test perfod six subjests wees anorted to. each
of the two testing romng, Restach ansistants samigned
them to epesific positions behind the surtain a detsr-
mluadbymhmmnlammnmqnmdmw&rm.huf
the fourr feaiing pexipds, Cnes p theb pogitions, the
subjentd pitgend iy treath b heif way tooagds s
slots wud srood silearty,

mhommmmléwmmyupamfgm
ar sach test parind, Snb;eu:sl—- ted In periods
| thoongh 3 but i period 4, mbjenty 2 and 3 wem
remiaced by sodjeers 13 and T4, Tiis chamgs was tegpivesd
in order o comtinua 10 predent 1 bakueer dsecoion
of BACE at all tesit pediods. A4 she BALS of srhiects wha
begen drinking early declined, arer subjects began
dirinking wgd wes brought meo the Audy. The mmmber
of sebicots af Zurn BAC derveased in lter perinda,

252 Opftears

Qficers were Informed of the srperkount obsetive
mmmmmwmmwm
of abjects, ienriied only by zmmbr. The data form
mmﬁedfﬂdmmmﬂmmpmaramaf
glochol odar, the steopth of the odor, & movent, the
type of aleuhol weverage god o exiimem as o the
aubﬁafsmommmmmwmmm
damity and net @ converte with the sobjsct, The %0
oificers wore Split imo wo grows wivch alternated as
ammmdﬁnnmmddiﬁa:mﬂm;mmu
sach w8t pemiod the oficees made ndgments anly on ths
aig mubjeaty b the cooms to whish they we ausigned fur

" {hat et period.

Afer the 12 mijeer Wers positioned by e
assistunts, the officam were. sumpooned, The mbjess
werpe hidden - from the affices” view by the spague plsstio
sercens, Bach affier approached a marked surialn nos-
tion med, wisen Ragy, asked a et 1w blow Hoough,
the tem b, e.g. Totition 4, hiow tieugh your tmbw',
e cumpdetasd tha form for thet suidect aod’ that et
perdod baged om the proteans or sbeeves of 20 ador of
aitabol. e then moved 1o the next qvailabix uicctupied
Mmmﬂwmwe&megmﬁmﬁmﬂ
all six sulfects wert sxamined. Sipes the ordhe of
sl subjects was raudien, i thers wore 2 oy bves
eﬁmﬂ:nmwﬂingmmh;mmmmthmwmﬁ“
fayn besn wo wrar. Upon eomplenon,
affcsrs hindad their text forms 10 the reserdy wuietant
and Yot the oem, The test perdods beges & 1200 and’
verrs rrpeated st 15:00, 1400 2ud 1315 b

I, Reaitn

3.1, Measirad BACs

Two succosive Tuadmeder BACS wers tken before
amd afier each iext period. Tabic ] pregents thy mem

netyred AL for breach spesimeos v 14 mbjecss at
four test times, The tobis odicates the Severapss soo-

mmed by sach. subject. Alsohol waa only sdminivtred
10 spah snbjest at a shgle dinking yeriod, Tes poriads
for odor detaction Jasted 1o mode than 15 ain esch, gnd
thndmhﬂnmﬂ&clwﬁdmmgthmpﬂindﬁwemgnd

0.405%.

32, Offfeery’ detortion raie for the ador frows alcakol.

Tahis 2 mmextarhnes the scoeracy of sdor detection by
the 20 offcacs forvach of the four st preiods for gil
d#wﬁmmmamdhyﬁ:wﬁ&ﬁmm Thuses
siculd Be 125 demectom sitempis for pach peded (38
oﬁmmgmwhmhbn&mwdmum
mmgfmmmmm&&
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Remits. by the frst oo gerioie will Yo deonaed
iaidalty, ad the construetion of the Jumch clagly
cimnped the probabiifiy of depestion, Overad], sl
einsiioathor of odors were 81 amd 7% fw the Sot two
verioty Frswination of, the fwo pogtive BAC o
aprien fhusd 88 and 78% coxxeat delestions fir BACE
whove 0009, tut only &0 wod 7RG at or below 008%.
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at BACs Balow 0.10

Bight post-stop caes were recommended unchanged:
Cue 29.2, Leaning on wehicle or pbject

Cue 29.3, Fumbling with DEfregistragion (inchides dropping, nat realizing fhat they haoe if)
Cue 29,7, Repeating guestionsjoommpnis

Cue 29.12, Odor of alechol on breath|faclal wreajperson

{ue 29,26, Sherred speech

Cue 2533, Difficulty exiting vehicle

Cue 20,37, Slow to respond 1o officer vequestfofficer hos 1o repeat reguest

Cue 29.40, Diffleulty with moloy vehicle controls

In addition, Cues 29.1 and 29,28 were combined to foxm the single cire Swaying, unsleady or
balance prablems. And, Cues 2913, 29.14, and 29.16 were combined to form the single cue Provides incorrest
informution or clrims io hute forgotten personal inforination, or changes story or answers. :

Nome of the othet post-stop cues was recommended for the preliminary field study for a variety
of reasons: For example, the behaviors that relate to attiiude provide conflicting ghidance-3s many
drivers are argumentative as are cooperative. Further, a chesrful attitude should not be a cause for

of impatrment; the implications of reasoning otherwise are chilling, Also, cues that simply state
the obvions appear to be of Hitle possible utility o officers (e.g. open container). In this regard, we
included the odor of alcohol from the driver (but not from a vehdcle), not because it might he useful 10
officers to know the obvious, but to provide the basts for incnding the cne in formnal tmining, which then
will permit pfficers to incinde the cue in thelr expert testimony,

Finally, some cues were eliminated bacause they might be indicators more of social class than of
aleohol impairment. For example, officers informed us that a flushed or red face might Be en indication of
a high BAC in some peaple. However, the cue also is characteristic of agricultural, oil field, and ather
outside work, Simndlarly, bloodshot eyes, while associated with alcohol comsumption, alse is a trait of
many shift workers and people who must work more than one job, as well as those afflicted by aliergies.
A disheveled appenrance simdlarly s open to subjective interpretation. We altemptad to limit the
recommendations to cleat and objective post-stop behaviors,

Iibution
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i Fait ABA CONNECTION
e:m;;;n.,; MR NEW TEST FOR DUI DEFENSE
ABA Hufices | Advances in Technology and Stricter Laws Create Challenges
. ‘ @ for Lawyers
' BY MARGARET GRAHAM TEBO

Long 2 staple of many a general law practice, defending clients charged
with drutken deiving has evolved into a more complex and specialized
field.

The changes track the ever-more sophisticated technology used to detect
impaired deivers and a caltural shift that has zaised the saventy of
punishment and imposed a stigima on those arrested.

More states now mandate lcense revocation, aleohol evaluation and
treatment, and jail time or houae arrest for a conviction for DUIL, algo
known as driving under the influence, (In some jurisdictions, the offense
is known as DWI, or driving while intoxicated.}

As the stakes increase, defense attorneys need detailed Jnowledge of
how Breathalyzers work, about the physiology of the human body, and
about the intricacies of field sobwiety tests say hwyers who represent
DUT defendants.

Prosecutors, too, are learning the science to present their cases and rebut
defense attorneys' challenges,

"The DUI bar today is much more specialized. Now, it’s all about
physics, chemistry, biophysics——scientific evidence that most lawyers
aren’t very good at naturally until they’re well-trained in it," says
Lawrence Taylor, principal of a Southern California DUI defense firm
that bears his name.

In fact, attorneys who set foot in the courtroom before learning the

htip:/rwww.duicenter.com/aba_journalindexhted - . 1072112008
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science of DUI defense are committing malpractice, Taylor asserts.

Before the advent of complex breath, blood and field sobristy tests, DUI
defense was similar to the defense of any criminal case, says Rod
Frechette, an Albugnerque, N.M,, defense attorney. Lawyers challenged
the arresting officer’s probable cause for the traffic stop and arrest, the
officer’s training in recognizing intoxication, and the police department’s
chain of custody for physical evidence, Erechette says.

The increasing technical expertise now required of lawyers prompted the
ABA recently to approve a certification program created by the National
College for DUI Defense, The organization, based in Montgomery, Ala.,

traing Jmerzers.dn. the, aelenss.nf TV, sases and teaches technigues for
LIVES SAVED, LIVES RUINED

The changes in DUT laws and evidence were prompted in large part by
evolving cultural attitudes about drinking and driving. In the early 1990s,
Congress began conditioning states' ability to pet federal highway finds
on implementation of various bighway safety rules, among them
lowering the drunken driving threshold.

All but a few states now set the legal blood-aleobol driving limit at .08
percent, 20 percent lower than the .10 standard that wag common as
recently as the late 1980s,

Advocacy groups like Mothers Against Drunk Driving say tougher laws
led o a decline in the rate of accidents involving drunken drivers for
about 15 years (although the rate has recently begon to increase again).
Some' 1,5 million drivers were arrested for DUL in 2002, the latest ysar
for which that figure is available, according to the National Center for
Statistics and Analysis in Washington, D.C.

MADD spokeswomen Misty Moyse says the Dallas-based organization’s
efforts have helped save some 275,000 lives, based on declining rates of
drunken driving deaths, over its 25-year history. "We're concerned about
everybody’s right to drive on safe roads,” she says,

But Taylor believes the public's rush to fix the country’s drunken driving
problem has created what he calls a "DUT exception to the Constitution."
He argnes that in as mwany as a third of all DUI artests, the driver is
innocent of the charge.

He notes the stigma of merely being arcested for DUI can be severe. The
defendant may face loss of a job, loss of status in the community and
even. loss of child custody if in the midst of a divorce or custody fight.

" had a client who committed suicide, and his case had not even been
resolved. Families are broken up, careers are destroyed. 1 hate to call it a

bitny/fwww.dricenter,com/zba. journal/index Jitml o . 102172008
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modern witch-hunt, but things are really quite blesk,"” Taylor says.

Attorney Bruce Domer sees the issue, too, but from both sides, Dormer,
whose practics js in Londonderry, N.H., is a former police officer who
used to arrest his share of drunken dnve:rs Now he*s a lawyer who often
defends them.,

"] ktiow what it is to watch people weaving all over the road and then get
sick in the back of your cruiser and still you have to go to court and
explain in detail why you arrested them for DUL" Dorner says.

But Dother says he's also sensitive to civil rights issues such as due
process and proper procedure, He says that in the past 10 vears, officers'
training has greatly improved, and they are now more congistent and
accountable in applying the law.

Yet, he says, in his state, which i mostly rural, the mandatory 90-day
license suspension can be a hardship on families when the breadwinner
cannot use the car to get to work. "Yes, there needs to be punishment,
but taking the license for 90 days effectively means a whole family won't
have food on the table," says Dorner, who advocates 4 to-and-from-work
license that other states allow for first offenders,

To regain a driver's license, 4 first offender in New Hampshire is

required to undergo an slcohol evaluation and a mandatory drinking
education course. A. second offense brings a mandatory seven-day jail
sentence and another seven days of inpatient alcohol treatment.

MADD also expresses concern about sentences, but says they often
aten't stiff enough for repeat offenders. While some states have increased
penalties, Moyse says, others have a revolving jaithouse door for repeat
offenders.

Under the federal Transportation Equity Act for the 21st Century, states

- teceive more federal money if they impose the following penalties for

repeat offenders who have more than one DUI offense in five years:

« A minjomim one-year license suspension.

+ Impoundment or immobilization of the offender’s vehicle, or
installation of a vehicle ignition lock that requires the driver to blow into
a tube to prove sobriety before the car will start.

» Mandatory alcohol evaluation and treatraent as appropriate.

» A mandatory minimum jail sentence.

Currently, 38 states plus the District of Columbia have laws in sccord

with the federal standard. In addition, 37 states mandate that even first-
time offenders receive mandatory aleohol evalvations and participate in

_ hitpi/fwww.dnicenter.com/aba_journal/index.html o 10/21/2008
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somne sort of required alcohol awareness program.
THE COCKTAIL QUESTION

DUI defense attorneys say they are often asked what someone should do
if stopped for DUL

First, kuow the jurisdiction, Frechetie says. If there are no automatic
consequences for refusing a field sobriety test, there is nothing to gain by
taking one.

Taylor says police officers will often ask-what he callg the "cocktail
question”: Have you been drinking tonight? Typically a driver will say,
"Just one or two cocktails with dinnet, officer." It is at this point that the
officer decides fo arrest the driver, Taylor says. Attempting the field
sobriety tests can only hurt the driver now, no matter how well the driver
thinks he or she can do.

Taylor advises drivers to be polite and not argue with the officer. Ask for
an attormey, he says, and don’t answer questions.

If you get arrested and you’re sure your blood-alcohol content is
under .08, take a blood test. If you're not sure, take the hreath test,
Taylor says. Blood tests are harder to refute than breath tests,

Of course, not everyone arregted for DUI follows those
recommendations. Police gather the evidence, and then it's up to the
defense attorneys to assess its reliability. Dorner says his experience as a
police officer gnides the approach he takes in defending his clients. "I
focus on not directly attacking the police officer, It annoys the judge and
offends the department, 1 attack the evidence—the medical tests, whether
the driver was wearing high heels [for the sobriety test], that sort of

thing," Dorner says.

For their part, prosecutors say the increasing reliance on technology and
flaws in drumken diiving tests obscure the real issue: public safety. They
point to the statistics: In 2003, more than 17,000 people died in alcohol-
related traffic accidents and about 275,000 were injured, according to the
National Ceniter for Statistics and Analysis,

At the time of arrest, nearly every drumken dxiver thinks it’s OK to drive
after a few drinks, says Deputy District Attorney Alana Mathews-Davis,
who prosecutes DU offenses in Sacramento, Calif "All injury accidents
involving aleohol are probably [caused by] people who thought they
wete 1ot too drunk to drive.”

Convineing juries that flawed measutements lead to false results is
Jishonest whett cotmon sonoe indiontes the-driver wrag infact
intoxicated, Mathews-Davis says. "Tustead of raising reasonable doubt,
some defense attomeys raise reasonable distractions,” she says.

hitp://www.duicenter.com/aba_journal/index himl _ - 10/21/2008
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Domer, though, says it’s his responsibility to test the evidence. "At the
end of the day, the prosecutors and the defense lawyers each have a job
- to do. It can be done civilly and with mutoal respect.”

LOOKING FOR CLUES

Whether attacking the evidence or supporting it, attorneys must have at,
understanding of it. ‘The National Highway Traffic Safety
Administration, an arm of the Transportation Departiment, has adopted
three standard field sobriety tests. Some states now use the NHTSA tests,
while others allow police officers to use whatever tests they see fit to
measure whether someone stopped for suspicion of DUI is intoxicated.

The first of the NHTSA. tests is horizontal gaze nystagmus, In this test,
officers ask drivers to follow a penlight or other object from side to side
with their eyes, Seientific evidence suggests that intoxicated people
exhibit junpy eye movements in attempting to follow a solid object from
one side of their field of vizion to the other and back. This effect has
often been described as "marbles on sandpaper” as opposed to the
"marbles on glass” effect seen in the eyes of sober drivers.

The second test requires drivers to stand with one foot directly in front of
the other and walk heel to toe for a given number of steps, pivot on a
foot as the officer directs, and walk back the same way. Drivers must
keep their arms down at their sides, must not leave & gap of more than
six inches between heel and toe, and must walk in a straight line.

The third test requires the driver to stand on one leg, with the other bent
at 90 degrees, and hold that position without swaying for a period of
time specified by the officer, such as 30 seconds. Often, the driver will
be asked to commt off the 30 seconds.

Officers adminigtering the tests are taught to watch for signs of
imbalance, called clues, such as bolding the arms out to each side while
walking the line or standing on one foot, or failing to follow directions,
A driver who scores four to six clues on the tests is deemed to be
intoxicated under NHTSA standards,

Other field sobriety tests comrmonly used in states that do not require the
NHTSA tests include reciting the alphabet forward from. a Jetter chosen
by the officer, stopping at another specified letter, or counting backward
from & given number to another. Any hesitation or deviation means the
driver has scored a clue.

Bofore asking drivers to perform any of the tests, officers should ask
whether they have any physical impairments that prevent them from
performing, Frechette says, adding that many officers fail to do so.
Officers should also be careful about asking drivers with certain
clothing, such as & woman wearing high heels, to pexform the walking
and one-leg stand tests.

http:/fwww.duicenter.com/aba_journal/index.himnl . . ~10/21/2008
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If police officets fail to consider the physical abilities of the driver, the
charges could be dismissed. In a recent North Carolina case, a judge
threw out DUI charges against a woman who failed the walk-and-turn
and the one-foot-stand field sobriety tests becanse she was wearing
stiletto heals. (See "In These Shoes?" Obiter Dicta, Jamary 2005 ABA
Journal, page 74.)

Frechette says that officers, and sometimes cowrts, tend to rely too much
on field sobriety tests. The determination of whether a driver has passed
or failed is subjective, often depending on how much training the officer
hag received, how carefully the officer observes the driver, and how
capably the driver can perform the tests when sober.

Some of the physical skills required for the tests far surpass the physical
requirements of driving a car, and they are not a good indicator of
sobriety in those with physical impairments, Frechette says, Other
factors play & key role, including whether the driver understands English,
is nervous, or is taking the tests when it is dark outside.

"Field sobriety tests are not about impairment. The [police instruction]
manvals talk about the percent likelihood of impaivment from failoxe of
the tests. Failing does not automatically mean you're drunk,” Frechetta
5ays.

Taylar says police officers often have decided to make an arrest by the

time they ask the driver to take a field sobrietv test, Inamany
jurisdictions, he says, drivers can refuse to take the test without

autpmatic consequences unless the driver is underags.
BREATH OF FOUL AIR

But in most jurisdictions, drivers who refuse breath tests face autornatic
license suspension. In addition, some states now distribute portable
Breathalyzer machines to officers on patrol. In most jurisdictions, the
results of the portable breath tests are not admissible in court. Rather, the
portable machine is nsed to find probable canse to arrest drivers and take
them to the police station for a more sophisticated breath test, or to a
hospital for a blood test.

But that's changing, Taylor says, as mote states allow the results of the

" roadside breath test to be considered evidence of intoxicated driving,

However, he says, roadside test machines are unreliable, difficult to use
and often improperly calibrated by officers. Many enivironmental factors
can influence the tests, he adds, including carbon monoxide from passing
vehicles.

Yet, the very unreliability that causes false positives also makes roadside
breath tests easier to refute in court, Taylor says.

The two most-often-used brands of nonporiable breath tests are the

hitp:/fwww.duicenter.com/aba_journalindexhtml o - 10/21/2008
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TIitoxilyzer 5000, made by & company based in Owensboro, Ky., and the
Intoximeter, made by a St. Louis company. Some state statutes specify
which machine authorities should use, and most states specify bow often
the machines should be calibrated. The Intoxilyzer S000 s the newer and
increasingly mote common madel. '

Many defense practitioners see problems with both types of breath
machites. Both are designed to measure the amount of certain chemicals
in the subjsct's breath. The chemicals are found in consumable alcohol,
but also are present in industrial chemicals and certain nonintoxicating
over-the-counter medications. They also may appear when the subject
suffers from ilinesses such as diabetes, acid reflux disease or cextain
cancers. Bven gasoline containing ethyl alcohol on a driver's clothes or
hands can alter the result. These factors can easily canse a driver to score
a false positive, Frecheite says.

Ina 2004 Minois case, the state’s highest court threw out the summary
license suspension of a driver who took medication for acid reflux
disease. Illinois, like most states, requires drivers to be observed for 20
minutes after arrival at the police station before the test is administered.
1f the driver regurpitates during that 20 minutes, the test will give a false
reading. The court said that even "silent" regurgitation, such as an acid
reflux episode that the officer cannot see, negates the results of the
breath test. People v. Borutt, No. 96218,

Courts in Michigan also have addressed that fssue in two recent
upublished opimions, which nevertheless upheld the drivers' convictions
on other prounds,

The waiting period that favored the defendant in the Illinois case can
work both for and against drivers. Blood-alcohol content may continue
to rige after an individual stops drinking as the alcohol is absorbed into
the bloodstream. If a person goes only slightly over the .08 threshold, the
defense attorney can sometimes successfully argue that the person's
blood-alcohol content a halfhour earlier was below the threshold. If the
driver was near his ultimate destination, the argument can be miade that
he would have safely reached the destination before his blood-aleohol
rose to an illegal level.

"Remember, merely drinking and driving is not illegal for an adult.
Driving with a blood-aleohol level of .08 or above is illegal," Taylor
says.

Taylor notes that progecutors sometimes argue the reverse-~that even
though a driver’s breath test was below the legal limit, delays in
administering the test allowed his body to metabolize some of the
alcohol. Thus, prosecutors argue, drivers who score .07 a few hours after
being arrested must have been over the legal limit when they were pulled
aver,

hitp://www.duicenter.com/aba_jourpal/index.btmi _ 10/21/2008
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Dorner says at least one police jurisdiction in his area hag stopped using
Breathalyzers. The shift cmmne after a demonstration that was supposed to
show judges how effective breath tests were, In a controlled situation,
each judge was given several alcoholic drinks and then asked to blow
into the machine, One jwdge who drank until he was visibly impaired
nevertheless scored 0.0 on the machine, even after several tries, That
police department now relies solely on blood tests, according to Dormner.

But even blood tests are fallible. They’re based on a scientific formula
that uses the average-sized person to deternuine at what concentration of
blood-alcoho] drivers should be considered intoxicated, Frechette says.
The problem is that few people are average-sized.

In addition, people absorb alcohol into the bloodstream at different rates
depending on metabolism, size, weight, health and food consumption, he
says.

"Take 10 people in a bar, and give each a pint of vodka to chug,"
Frechette says. "Some of those people will have absotbed it all in 20
minutes. For some, it will take six hours. The mean is ong-and-a-half
hours. In one houe, one of those people will have a BAC of .05, one will
have a .27 and the mean, will be .16. We don't [try to] do justice by
estimates and averages in this country, except when 1t comes to drunken.
dﬂving."
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An attempt to calculate Minimum Bage Times for the Horizomtal Gaze Nystagmus
Test by D. Timothy Huey, Attorney at Law

Plzase note that at first blush the times setforth herein ag *Minimmnm Base Times”
for each stage of the HGN may seem to contradict and are less than those found in the
article by Troy McKinney, Bey, Challenging and Excluding HGN Tests, that is because |
the numbers herein are not meant to setforth the actual time one could logically and
reasonably conduct an HGN test propesly, but rather to establish “Minimum Base Times”
for each stage of the HGN test, These “Minimum Base Times” do not reflect the amount
of time it should or will take to conduct the various stages of the HGN, but rather, sets a
base time that each stage would have to take to follow and be consistent with the dictates
in the NHTSA. manuals.

Please note that these times axe not “reasonable” times as at each juncture where
the manuals dictate that the tester should do sotething in or at, *not less than x time or
speed™ or in “approximately x seconds” but also states “yon must use all x seconds” the
computations below simply uge x not x+, Thus where the manual says that when
checking for nystagmus at maximum deviation the stimulus must be held at maximunm
‘deviation for at least 4 but nmo more than 30 seconds, the computations below
vnrealistically use 4 seconds in the Minimum Base Time calculations.

- Moreover, particular care has been taken to find Minimum Base Times for finding
“Onset of Nystagmus prior to 45 Degrees.” Keeping in mind that checking for the point
of Onset of Nystagmus is perhaps the most critical of the checks and that it is not
supposed to be rushed. The MeKinney article reasopmbly assumes that all tests —
irrespective of whether or where Onset of Nystagmus is finally found and confirmed-
will, at minimam, take about the same time as it would take to do a very quickly done
check: if that point was 30 degrees, {Confer caleulations below.) waever, the Mindmum
Base Times herein are more specific, addressing all possible points of onset up to and
including onset at or bevond 45 degrees, and again are more unteasonably low.

Where the NHTSA Manuals do not specify times or speeds for passes such ag the
check for vertical nystagmus or procedures such as “hold times” the below assumes, as
the tester must, that said times are to be consistent with the previously specified times
that are setforth to perform the same procedure in a different stage. Reference to such
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times and discussion of their applicability are included. However, please note that, again,
the hold times used herein while looking for Onset are not consistent with the defined
hold time in the Manuals of 4 seconds but, again exxing very unreasonably low, 2 seconds
- is used. Also note that where, as here, the points (degtees) of confirmed Onset and

number of holds to try and find it during that pass are unknown or hard to detexmine.

Three Minimumn Bage Times are listed: “No Nystagmus Present At All”; Speedy
Gonzales” ~meaning Onset mmediately found at or less than 10 degrees on each pass;
and “For Dummies” aka *Standard Procedure” ~mpaning that the tester, in contradiction
to the dictates of the Manuals, merely went to just less than 45 degrees and checked for
mystagmus there, Counsel opines below that this procedure is very typical, but the other
two truly setforth the only Minioawm Base Times that can be divined without knowledge
of whether the tester employed the typical method. Finally, these times all foxther exr on
the low side in that no hold ti at clearly must have heen present while
searching for the point of Onset, if the tester ed pro rocedures. are inciuded i

The text below provide both the required steps and procedures and the
caleulations of, and basis for, the Minimum Base Times discussed above ag said apply to
the various stages of the HGN procedure. All of the watetials below are intended to set
forth the procedures in 2000 NHTSA Stadent Manual with litlle commentary, analysis, or
discussion and do so in the order they appear in the SM the, starting at page VII-6 and
proceeding accordingly.! Also included herein is & very brief discussion, mnalysis or
commentary (often including verbatim references to the Manuals) of or on the procedures
as they relate to the manner, oxder or time required to properly conduct the HGN test and
its component parts. Counsel makes apologies in advance for any blank portions of pages
such as the portion below.

Unfortunately, for this author and perhaps those who read this, establishing the
time required to properly do the HGN test, without the officer’s aide, requires a
reasonably thorough review and discussion of each of the elements and how they are to
be dene according to the NHTSA Manual. This apalysis presumes the reader is farniliar
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with the NHTSA protocol as setforth in the 2000 Student Manual and thus we will not
start with and discuss basic things like what a “clue” or “pass” is. References herein are
gither to either the 2000 manual or the 1995 Student Manual (95 SM.)

Again unfortunately, counsel fears that in order to conclude that the instant test
was not done according to the dictates of the NHTSA Mannal by a comparison of the
required and actually time used to perform the test this Honorable Court may require that
counsel provide references to where in the manual these matters can be found. Counsel
has done so helow, Please note that at first blush the times setforth herein as “Minimum
Pase Times” for each stage of the HGN may seem to contradict and are less than Mr.
McKinney’s computations. That is beoause the mmbers herein are not meant to setforth
the actual time one cowld logically and reasonably conduet an HGN test properly, but
rather # establish “Minimum Base Times” for each stage of the HGN test. These
“Minimum Base Times” do not reflect the amount of time it should or will take to
conduct the various stages of the HGN, but rather, sets a base time that each stage would
have to take to follow and be congistent with the dictates in the NEHTSA manuals,

The text below boxes below provide both the required steps and procedures and
the catoulations of, and basis for, the Mininum Base Times discussed above as said apply
to the various stages of the HGN procedure. Except wete noted, All references are tothe
procedutes in 2000 NHTSA Student Manual with litfle commentary, analysis, or
discussion and do so in the order they appear in the SM the, starting at page VII-6 and
proceeding accordingly? Also included are discussion, analysis or commentary (often
including verbatim references to the Manuals) of or on the those procedures as they relate
to the manner, order or time xequired to properly conduct the HGN test and its component
parts. To make the comparison simpler and more understandable, effort has been made to
place each text box in its entirety on one page and on the same page include the
cortesponding text 'box. Counsel makes apologies in advance for any blark portions of
pages such as the portion below,

SFST Procedures Section VHI, 2000 NHTSA Student Manual -HS 178 R2/00

HORIZONTAL GAZE NYSTAGMUS (HGN)
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1.  ADMINISTRATIVE PROCEDURES

A. Eyeglasses —have suspect remove eyeglasses (P. VIIL.-6)

B, Verhal structions (P. VIL-7)
1. “Iam goingto check your eyes.”
2. “Keep your head still and follow this stitnulus with your eyes only.”
3. “Keep following the stimalus with your eyes until [tell you to stop.”

C. Position sthomulus 12 to 15 inches from suspect’s nose and slightly above eye
level.

D. First Set of Passes / Pre-grading Checks

L Check for Equal Tracking — move stirmulus smoothly across suspect’s
entire field of vision. If eves don't track together (one lags behind the
other), possible medical disorder, injury, or blindness.

2. Check for Equal Pupil Size - if pupils are not the same size, may
indicate head injury.

Equal Tracking and Papil Size: Movements and Minimum Base Time

Check for Pupil Size: No time or speed is directly specified, arguably can be done at
same time as Equal Tracking. Perbaps requiring more tirne taken to do the later.

Check for Equal Tracking: Passes required: Minimwg of 1 per eye — Minimum Total 2.

Speed of pass dictated by the Manuwal: The speed of all passes is initially governed by
the fundamental purpose of the HGN test, e.g. to establish that “The suspect cannot
follow a glowly moving stinoilus with the eyes.” (95 SM VIII-14).

In regard to Equal Tracking, obviously the stimulus must be moved at a speed that would
allow every subject to follow it, unless they have a medical condition that prevents it,
This is particularly true if officer claims the suspect could and did track the stimulus and
the officer bad enough time to look at both eyes tracking left and right, do so and to
check for Equal Pupil size during & single pass each direction.

The quickest “pass” (high speed pass) permitted in the Manuals is done at a speed of -
“approximately two seconds to bring the suspects eye as far to the side as it can go,” ...
two seconds out and two seconds back for each eve” (Bee Smooth Pursuit VIII-7.) It
would be illogical to assume the Equal Tracking pass is to be faster than & “high speed”
pass, especially when not explicitly stated, and given that the officer, whether qualified to
or not, is conducting a check for a potentially life threatening and/or serious *“medical
condition” or “injury.” (VII-7.}

Note, when pressed most officets will say they did not use a high speed pass on this
check.

Ragual Ty and il Size, Total Minimum Base Time
Time per pass: 4 seconds minixmum.
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Passes: 1 per eye
Minimum Time 8 seconds

Counsel submits that, unless opposing conngel or this Court can find anthority and
or can Jogically divine that this pass can be done faster than two seconds out and two
back per each eve, the Egual Tracking and Pupil Check should take a xminimum of eight
seconds.

F., CHECKFOR LACK OF SMOOTH PURSUIT (high speed) (P. VIL-7)

The nose i3 the starting point

Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)

Stimulus must be moved steadily
8peed/Timing: For each eye chexk, 2 seconds out, 2 seconds back (P. VIIIL.-
7)

Tester must conduct at least 2 passes for each eye.

If eyes caumot follow a moving object smoothly, count this clue,

Eall ol o

& A

Smooth Pursuit, Movements and Minimuwm Base Thne

Time per pass: 4 seconds poinimuom (Two seconds out, two back for each eye / pass.)
Passes: 2 per eye

Minirum Time 16 seconds
G. CHECK FORDSTINCT NYSTAGMUS A'Y MAXIMUM DEVIATION

(Blow speed) (P. VIIL-7)

1. Thenoseis the stacting poiot

2. Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)

3. Move stimulus until subject’s eye has gone as far as possible eye to the

side
(Mo white should be showing in the corner of subject’s eve)

4, Speed/Timing: Hold the subject’s eye in that extreme position (max
deviation} for af least 4 seconds

5. Tester must conduct at least 2 passes for gach eye

6. Jerkiness must be distinct at roaximurn deviation to score this clue
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Distingt Nystagmus at Maxin i

The total time to perform this check on both eyes and repeat it in reahty should be
something more than 32 seconds. However, we will uge that number as the baseline
minitim thne.

Prapex Movement Speed Time: This is not designated as a “high speod pass” therefore
it rmust be slower than the four seconds per pass per eye that it takes for the high speed
used in Smooth Pursuit. Thus the Maximum Deviation movement time is something

mote than and certainty not less than 4 seo per pass. (See also, discussion re Equal
Tracking above.)

Passes required: 2 per eye - Total 4.

Distincet Nystagwus at Maximum Deviation

Hold Time required: Not less than 4 or move than 30 seconds.
Hold + Movement Time: (4 x 4) 16 + (4 x 4) 16 = 32 seconds.

(Absolute) Minimum 32 + seconds,

H. CHECEK ONSET OF NYSTAGMUS PRIOR TO 45 DEGREES (P, VIIL-8)

1. The nose is the starting point. ‘

2, Check subject’s LEFT EYE, then RIGHT EYE. (Repeat.)

3. Speed/Timing: Should take about 4 seconds to move from
subject’s nose to shoulder (and/or 45 degrees.) "It is important
to use the full four seconds.” (B.g. minimum 15 4 or more) P. -
VIIL 8. (Note: 45 degrees is presumed at every subject’s
ghoulder.)

4, When you first observe eye jerking, stop and verify this jerking
continues
(NOTE: When tester first observes subject’s eye jerking, chack to
ensure that ten percent of white of the eye is still showing closest
to ear. If no white is showing, the tester has probably gone past the

.45 degree mark. Question: What do you do then?
5. Must conduct at least 2 passes for each eye
6. If pystagmus is observed prior to 45 degrees, scote this as a clue.

Check O Nystagroms Prior To 45 De : Movements and Minimum Base
Time: From a mathematical prospective, the minimum time required to check for
Nystagmus at Maximum Deviation 15 reasonably sitaple to determine based upon the
directives in the manual, That is, you start with a speed that takes about, but not less thag,
4 gseconds each way. However, detexmining how long it maust take, or should have taken,
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for a paxticular subject will be dependant upon several variables; the points of onset,
numbet of holds and length of sach hold. Note: The “For Dummies” estimate below will
be pretty acourate jn most cases,

Point(s) of Omset: The first question is at what point (degree of deviation) onset of
nystagmus was found and confirmed, if found and confirmed at all, duing each pass,
That point can, and probably should, be at least slightly different for each of the four
passes. Knowing the final point where onset was found and confirmed will €]l you the
time it should have taken to get to that point from the center and the same time applies for
going back. However, that presumes the tester knows which point onset will be found and
confixmed - before searching for it and did not stop on the way there, That is not how
the test is required to done, but i utilized in the “For Dummies” method.

Total Number and Leneth of all the “Holds”: The Student Manuals, and {n great detail
the Instructor’s Manuals, setforth a process of diligenily and slowly looking “carefully

for any gigns of jerking.”  “When vou see it, stop and verify that the {erking continues,”
(2000 SM P. VII-8.) The Instructors are taught to teach that if vou only “think you see it,
you don’t, move on.” Thus, more than one “hold” may, and presumably will, be required
per pass. Thus the next variable is, what was the total pumber of holds of the stimulus
during each pass while trying to find and then confirm point of onset as well as the length
of each hold?

Doing the Math Part I: Where nystagmus is found or suspected at all, 4 seconds to 43
degrees equals slightly less than 1 second per each 10 degrees from 0 until point stinoulus
is first stopped, e.g. first hold. And just less than 1 second per 10 degrees thereafter until
finally held to confirm (jerking) is present and does not go away and then 1 second per 10
degrees on the way back.

If no nystagmus found at all and movement stops at 45 deg. (4+4) = 8 seconds per pass.

If you do not know and/or the officer can not remember some are all of these variables
you can still ascertain the minionun, time it must take or have taken to do this phase of the
test. It is mathematically sitaplet, but less accurate —usually an underestimate, if you do
not know or the officer cannot remember any of them.,

Tf you do not know and/or the officer can not remetuber some or all of these variables
vou can still ascertain the “Minimum Base Time” it must take or have taken to do this
phase of the test, Xt is mathematically simpler but less acouwrate ~usually an
underestimate- if you do not know or the officer cantiot remember any of the variables.

Speed and minimum times for each pass: Consult chart below after reading the
following.
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Doing the Real Math Part [1: The most accurate computation is based upon using the
time of each pass in seconds based on angle of confirmed onset (0-10 = 1 sec; 10-20=2
sec, etc) plus total time of all Hold(s) plus time of return to center from confirmed angle of
onset. The process is gimplified by using the ¢hart below,

Onset confirmed at 10 degrees Plus a 2 sec. = (14+2+1) 4 seconds per pass. Add 2 for 4

sec hold

Onset confirmed at 20 degrees Plus a 2 sec. = (2+2+2) 6 seconds per pass. Add 2 for 4
sec hold

Onset confimoed at 30 degrees Plus a 2 sec, = (3+2+3) 8 seconds per pass. Add 2 for 4
gec hold

Onset confinmed at 40-44 Plus a 2 sec. = (4+2+4) 10 seconds per pass. Add 2 for 4
sec hold

Speed and time if no nystagmus is presenf. The directive is “at a speed that takes ... 4

(or more) seconds to reach 45 degrees,” for each per pass out and 4 or more back, thus 8
seconds per pass and/or 42 seconds total, But again that assumes no sipns of nystagmus at
all.

When nystagryns i8 present: Where any nystagmus is sus*pected at sll the movement
must stop and if not confirmed at that point the movement begins again and so on until
the point nystapmus is confirmed. So you have to be able to break the time down.

Breakine down the movement time: You could break the 4 seconds pex 45 degrees into
any increment you encounter, 4 seconds per 45 degress equals 1 second per 11.25

degrees equals or 0.088... seconds per each degree. For simplicity and consistency we
can round”* to 1 second per 10 degrees and therefore add 1 second to our total for
each 10 degrees traveled per pass. Unless you or the officer knows the precise degree
where nystagmus was found and gonfirmed then simply use (088 per degree. (See chart
below).

Abont Rounding Be careful about attempts to cite the rounding up as a basis fo
automatically deduct 2.16 seconds (4 x .34 (45 x .012) seconds) from vyour total
Minimum Bese Time for all passes. This is perhaps insignificant, but wrong unless you af
least have a reasonable idea of the point of confirmation. Keep in mind the mandate is
that you must use all 4 seconds if you go to 45 degrees so with “For Dumnmies” no time
would be added or should be gubtracted. Also to find the Minimum Base for the “Speedy
Gonzales” caleulation, we have assumed our rounding is high by 0.48 (10 x .012 x 4) and
rounded wp to .5 seconds. So for our “Speedy chk’ caleulation —~nystagmus at 10
degrees or less- we then have subtracted the maximum .5 seconds, to get the Base
Minimum Time. Also note that in all other calevlations we are exing very conservatively
ont the low side and where the time is something more than x, we use x.

If you really want to exr on the low side or it really does not matter in your case you
can elizninate any debate by erroneousiv adding the maxinowm that rounding could
ever possibly be seen as understating and thus add 2.16 seconds to the “Minimum
Base Time™
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Required Hold Time(s): Must Jook for anything that looks like jerking, hold, check to
contfirm that the eye “Is till jerking” and do a proper teference check by refarence to the
shoulder and the whites of the eyes, The required tire is as long as it takes to: (1) Check
alignment w/ shoulder (2) Check for some whites showing, (3) Confirm nystagmus: “if
you think you see it its not there”. The logical titne for each hold and particularly the
confizmatory final hold is 4 seconds (e.g. consistent with hold time for max. deviation).
However, to be conservative the chart below uses 2 seconds as baseline, if the officer
concedes it is 4 seconds add 2 more per pass.

Total and Minivnun Base Time(s) for **On Set” Check per NHTSA. (A1l Unrealistic)
32 seconds - No Nystagmus Found

16 seconds - Speedy Quick - Onset is found at once at 10 degrees or below in all four
passes

40 to 48 seconds Using Basic or “for Dummies” method that is most often etnployed

“Foyr Dummies” or Bagic Estimate 10-12 seconds: In reality most officers take the
stivitlus to (hypothetically just less than) 45 degrees and “find” nyetagmus there, Even
they have to take a mitbmum of (4 + 4 +2) 10 seconds. Add 2 seconds for a full 4 second
hold.

VERTICAYL NYSTAGMUS
(Detect impairments due to drugs like PCP, CNS depressants, high alcohol levels) (P.
VIIL-9)
L. Position stimulus horizontally (parallel to the ground) about 12 to 15 inches in
front of subject’s nose
2. Instruct subject to hold his head still, and follow the stimulus with his eyes
only
3. Raise the stimmulus wotil the suspect’s eyes are elevated as far ag possible
4, Hold for approximately 4 seconds
5 ‘Watch closely for evidence of the eves jerking

Speed: 1 1o 4 second each way, See discussion of slowly moving object above, Presurne
you must raise stimulus at least 12"-15" to get, “eves elevated as far as possible.” 127 to
15 is the same distance as to get to a true 45 degrees horizontally, depending on how far
away stimulus is beld from subject in 12”-15” range, If you are uncertain about
computing or explaining that X’ out by X across equals 45 degrees,” consult and measure
the lines on the “Fstimating a 45-Degree Angle™ teruplate. SM P, VIH-6. To be
consistent with other passes speed should be either 2 seconds (high speed) or 4 seconds
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(Slow speed.) If you want to be really conservative use 1 second. The calculations
ein wse 2 seconds as it fastest speed NHTSA us

Holds: Approximately 4 seconds. {Using 2 above and 4 here and total is still very
congervative,)

VGN — Total Miniouwon Time: 6 seconds

Absoute Minimm e Time Where No Onset of Nystagmus Observed at all

56 Seconds for First Three Sets of Passes
6 Seconds for Vertical Nystagmus (Overly Congervative)
32 seconds Onset Passes Not Stopping or Holding ever

Total 94 seconds (No Omset of Nystagmus Observed at all)

Abgolute Mini ase Time for Entire Test with 8 or 6 clues

56 Seconds for First Three Sets of Pagses

6 Seconds for Vertical Nystagmus (Overly Conservative)
16.5 seconds if all 4 Onset Passes Stop at 10 degrecs. (Includes 0.5 seconds for
rounding,)

Total 78.5 seconds (Speedy (zonzales)

Absolute Minimum Base Conservative Estimate — Dummies Method
[Comumon Erroneous Practice]

56 Seconds for First Three Sets of Passes

i Seconds for Vertical Nystagnaas (Overly Conservative)

40 to 48 seconds Onset Passes Stopping Onty Onee Near 45 Degrees
Total 102 to 110 seconds (For Duxomies Method)
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Challenging and Excluding HEGN Test

W. Troy McKinney

The majority of Btates recognize that the Horlzental Gaze
Nystagmus (HGN) test is scientific evidence,® As a scientific
test 1t generally reguires expert testimony for admissibility.
Even #S&tates that have found, as a matter of law, that the
seientific basis for HGN and the general method of applying it are
sufficiently reliable to allow admisslon wlthout proof of these
elements in each Case, generally require some degree of proof that
the test was administered correctly on the eccasion in guestion,

When the technique- must have been properly—administered, as
required by the design, on the occasion in guestion, one needs to
know the technigue well encugh to demonstrate o the court that it
waw nat sswwcagdy-administersd,  Rresp if tho adminicetxation goeog.
solely to welght and not admissability, as it does in some states,
it ies still necessary to know the proper method of administration
in corxder to effectively cross examine the officer who administers
the test. .

Whether the isswe is admissability or welght, the crucial
isgue in most DWI trials is whether the test was admniniatered in
agcordance with  the National  Highway Traffic  Safety
Bdministration (NHTSA) guidelines for the HGN. OCOne study chserved
that the HGN test was adm;nisterad in the field incorrectly over
90 percent of the time.?

In order to challenge the admissibility or weight of the HGN,
one must know the NHTSA guidelines and requirements. No one
should try a DWI case involving the HGN without studying and
having a copy of the NHTSA Instructor and Student Manuals from the
Standardized Field Sobriety Testing Course.

Initially, the NHTSA protocol for administration of the HGN -
~ a8 with all three of the standardized field sobriety tests
(5F5T) -- must be strictly followed or the results are unreliable
and invalid as an indication of the presence of alcohol or any
other central nervous system depressant. From the NHISA manuals:

The Standardized Field Sobriety Testz are not at all
flexible. They must be administered each time, exactly
as outlined in this course.

- Officers administering SES5Ts at readeide are expected
not to deviate from the SFST adninistrative
instruetions described later in this course.

The validation applies only when the tests are
adninistered in the oprescribed, atandardized manner;
and only when the standardized c¢lues are used to assess
the subject's performance; and only when  the
standardized criteria are employed to interpret that
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performance. If any one of the standandized test
elements iz changed, the validity is compromised.®

Thus, strict compliance with the NHTSA protocol and
regquirements is required by WHTSA. Without strict compliance, the
vailidity 1s compromised. Indeed, without such strict compliance,
the NHTSA study data cannct be used to evidence wvalidity.®
Importantly, without evidence of wvalidity, the test administration
and results are functionally meaningless.

The NHTSA requirements for administering the HGN include:

1. PFratest. The subject should be asked to remove their
glasses. The presence of contacts should be noted but contacts
need not be removed.

2. Instructions. The officer should verbally instruct the person
to place their feet together and thelr hands by their side. The
afficer should werbally instruct the person that they will be
asked to follow a stimuluz with their eyes and that while they are
doing so, they should follow it only with their eyes and should
not move their head. The officer should ask the person 1f they
understand the instractions and should not continue with the
administration of the test unless and until they have obtained an
acknowledgenent of understanding from the person.

3. Pogitiening the Stimulns. The offlcer should position the
stimulus betwesen 12 and 15 inches away from the person's nose,
slightly above eye level. The stimulus is positicned sllghtly
above eye level in order to cause the person's eyas to open more
widely and thus make viewing the eyes easier.

4, Passes -- Geperal. The movement of the stimulus consists of
a total of at least 14 passes of the St%mulus. These 14 passes
are divided inte four stages or segments’ and each eye must have
two passes for each segment except for the initial equal tracking
passes, which require only one for each eye. One pass of the
stimulus for the left eyes, as viewed from the perspective of the
person administering it, is the movement of the stimulusg from the
center position to the right-hand limit of the pass and back to
penter. . _gne. nase..af . tha_stimnlusa. for _sha. right eve ig the
limit of the pass and back to center.

5. Pagges -~ Hqual Tracking. The first set of passes is designed
to confirm equal tracking and equal pupil size. The officer is
required to rxapidly move the object from the center 1o the
person's far left, to the person's far right, then back to the
center position. Thisg portion cf the test should take at least
two seconds. While locking for equal tracking, the officer is
alse reguired to look for and confirm that the pupils are of equal
gize. This set of passes iz designed to alert the officer to the
blatant presence of neurological symptoms that may require
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immediate medical attention. A person whose eyes do not track
equally or who exhibits unequal pupil size should be inmediately
referred for medicaml evaluation and treatment and the HGN gshould
be terminated.®

6. Passes —- Smooth Pursuit. The second set of four passes 1s
designed to determine whether the person has or lacks smooth
pursult of the stimulus. In this phase, the stimulus is moved

from the center position to the perszon's far left and back to the
center position twice for each eye. The stimulus should be moved
at & speed that takes at least two seconds from the centerx
position to the side positien.’ At a rate of at least four
seconds per eye per pass (two second out to the side and two
saconds back to center), this phase of the HGN should take at
least 16 seconds., In this phase, the officer is locking for a
lack of smooth pursuit. If a lack of smooth pursuit is detected,
a "elue" is zoored for the eye in which the officer observed a
lack of smooth pursuit.

7. Pagges -~ Maximum Daviation, The third set of four passes is
designed to determine whether the person has distinct nystagmus at
maximum deviation. Maximum deviation 1s the peint at which the
eye has moved fully to one side and cannot move any further. In
this phase, the stimulus i1s moved from the center position to the
person's far left at a rate taking at least two seconds, held for
at least four =meconds, and then moved back to the center position
at the same two-second rate.’® In this phase, each pass for each
aye must take at least eight seconds and the four passes together
must take at least 32 seconds. When the stimulus is at maximum
deviation, the officer must observe "distinct™ nystagmus in order
o score a clue for that eye. It iz insufficient to simply
observe nystagmus at maximum deviation since most people will
exhibit some visible nystagmus when the eye is held at maximum
deviation, The nystagmus that must be observed in this phase must
be distinet: that is, greater than the natural ngstagmus,that will
occur from holding the eye at maximum deviation.™

8. Passes -- Onset BAngle of Nystagmus. The fourth and final set
of four passes iz designed to determine whether the onset of
nystagmus occurs prior to the eyve's movement to a 45~degree
deviation. In this phasge, the stimulus is moved very slowly -- at
a rate that would take at least four seconds to move the stimulus
te the person's shoulder ox at a rate of no more than 10 degrees
per second. Once the officer thinks that he sees nystagmus he ls
required to stop moving the stimulus and hold it steady to confirm
the presence of nystagmus. The stimulus must be held sufficiently
long to confirm the onset of nystagmus, sufficiently long for the
officer to examine the alignment between the stimulus and the edge
of the shoulder (approximately 45 degrees) =o that he can estimate
the angle of onset, and sufficlently long for the officer to
confirm the presence of some white remaining in the corner of the
eye. Assuming an conset angle of 30 degrees and the stimulus being
hald for two seconds te confirm the continuation of nystagmus,



0C1/21/2008/TUE 03:26 P ATWAYRCOCHRAN L.L.C. FAX No. 330 T43 6323 F. 037/040

each of the four passes in this phase must take at least eight
seconds {three seconds out, two =mecond hold, three seconds back)
and tbe fpur rasses together must take at least 32 seconds.

9. Vartical Nystagmus., Althouth there is also a protocol for
two passes for vertical nystagmus (VEN) upon completion of the
HGN, VGN was not examined in the NHTBA walidation regsearch of the
SF3Te and it was not included in the SFST battery during the
original research.

14 » 82 Litmus Test

When the four phases and 14 passes of the HGN are combinad,
adminlstratien of the HGN from the time the stimulus first begins
moving must take WOT LESS THAN B2 seconds. Any HBN test that does
not contain at least 14 passes and take at least 82 seconds from
the time the stimulus first Dbegins moving is improperly
administered because 1t was not administered in accordance with
NHTBA protocol and reguirements. As a practical matter, most HGN
administrations should take at Jleast 90 seccnds. Since very few
people are 100 percent proficient all ¢of the time, since some
pauses during the administration are natural, and since some
pagses, such as the onset passes may actually take longer than the
theoretical minimum, when for instance, the onset is at 40 degrees
instead of 30 degrees, any HGN that takes less than 20 seconds is
sugpect and should be more closely examined for compliance with
each individual phase of the test.

Other Common Mistakes

Qther common mistakes in the administration of the HGN
include moving the stimulus too quickly -~ or less commonly too
slowly -~ on individuoal passes, holding the stimulus closer than
12 inches or further away than 15 inches, not holding the stimulus
for at least four seconds at maximum deviation, and curving the
stimulus upward, downward, or arcund (alsc called looping) as it
is peing moved through the passes. If any of these mistakes are
prasent in the adminigtration of the HEN, the test and its results
are not relilable bacause the officer did not adminilster the test
in accordance with NHISA protocol and reguirements. .

Avcording to the NHTSA material, the presence ¢f four cluss
indicates a likely blood alcohol level of at least .10. In most
stateg, however, it is improper for any witness or officer to
testify to any correlation or relationship between any number of
clues and any gquantifiable blood or breath alcchol level. Rather,
what 1s admissible from the presence of at least four clues is
testimony that the administraticon of the HGN indicated
"intoxication.™ In reality, all that the presence of gaze
nystagmue incdicates is the presence of a central nervous system
(CN8) depressant in the person's system. While alcohol is a CNS
depressant, the HGN is not specifie for aleoheol. Indeed, aleohol
does not even cause nystagmus. Rather, its presence in a person's
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system simply exaggerates the presence of the nystagmus present in
all people.

Mere detailed information abkout the NHTSA requirements and
protocol for the HGN as well as the other SFSTs gan and should be
obtained from the NHTSA manuals and the studies that have been
conducted regarding them. Every practitioner handling DWI cases
should have and learn the material Iin those manuals.

Manuasals

There are 3 different types or classes of manuals: (1)
Student Manunals for the Student Course; (2) Instructor Manuals for
the Student Course; and (3) Instructor and sStudent Manuals for the
Instructor Training Course, The links and NTIS Numbers for =sach
follow. Everyona should have, at least, the 192% and 2000 Student
and Inztructor Manuals for the basic SFST course. The NHTSA SFST
manuals can be obtained from:

U5 Dept. of Commerce

Technology Administration

NMational Technical Information Service
Springfield, VA 22181

800-553-6847 for orders
888-584-8332 customar sarvite
http://www.nitls. gov

Since material ordered from NTIS may not be returned and is
nonraefundable, the order numbers listed here should be confirmed
pricr to ordering.

Student Manual 1989: NTI3 Order Number: PR96-780739INT.
Student Manual 1982: NTIS Order Number: PB94-780228INT.
Student Manual 1995: NTIS Qrder Number: PREG-TEQT7ISINT
Student Manual 2000: NTIS Crder Number: AVEZ(OB38-BRCOINA

Instructor Manual 1992: NTI3 Order Number: PES4-TBOZL0INT
Instructor Manual 1995: NTIS Crder Number: PBO6-7B0T754INT.
Instructor Manual 19%5: NTIS Order Number: AVAISOLO-BBOOINA.
Instructor Manual 2000: NTIS Order Number: AVAZOB3IS~-BBOOINA

Teacher-Trainer Manual 199%5: NTIS Order Number: PB26-TH0747INT.
Student - Instructeor Manual 1989: NTLS Order NMumber:
PBY93~114742TNT

The NTIS web site also has the videotapes that are used in the
COULses.

1. Sehultz v. State, 106 Md. App. 145 664 A.24 60 (2985);
Emexson v. State, 880 3.W.2d 759 (Tex. Crim. App. 1994): State v.
Witte, 251 Kan, 313, 320, 836 P.2d4 1110, 1114 (1982).
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2. Booker End-position Nystagmus as an Indicator of Ethanol
Intoxlication, 41 Sciencae & Justice 113 (2001).

3. The admonitions from the NHTBA manuals appear in every manual
since at least 199%92. Generally, admonitions concerning the need
to administer the HGN (and other SF3Ts) in accordance with the
proscribed protocol are found in Chapters VII and VIII.

4. This article should not be misunderstood as suggesting that
the HGN oxr other SFSTs are reliable indicatcrs of intoxication or
impairment. Given that at least one peer-reviewed study has found
that close to one-half of people who had not been drinking and who
wers admlinistered the S8FSTs would have been arrested, there are
gsubstantial gquestions about the validity of the tests for their
intended purpose. See Cole, 5. & Nowaczyk, R., Field Schriety
tegts: Are They Desgigned For Fallure? Percept. & Motor Skills 99—
104 (19%4). However, the scope of this article is the method of
their administration and not their inherent accuragy and
reliability.

5. Some versions of the NHTSA manuals have also reguired or
sugges=ted that the examiner should ingquire into whether tha person
has previously suffered head or neurological injury that might
affect the HEGN. . However, the current verslon of the WHTSA SFST
manual centains no such regulrement.

6. By raising the stimulus above normal horizental eye-level, it
ig guestionable whether the NHTSA designed HGN is actually testing
+he muscles in the eye controlling only horizontal movement.
Logically, it seems that by ralsing the stimnlus, eye muscles
involved in vertlcal and diagonal movement of the eye become
involved,

7. Only the final three sets of passes are graded as part of the
testing process.

8.. While the NHTSA protocol for the HGN only provides Lor one
pass across each eye, many officers will make at least two passes
. for equal tracking. There is nothing wrong with making additional
passaa for equal tracking. It does, however, increase the number
of passes that must be present for a complete HGN test. Thus, if
the officer testifies that he made two passes across each eye for
equal tracing then the reguired number of passes for a complete
HGN will increase to 16.

2. The stimulus should be moved at a constant rate =0 as not to
induce = lack of smooth pursuit. Speeding up and slowing down
through the pamsses can create the appearance of lack of smooth
pursuit becsuse the examiner is varying the speed of the stimulus.

10. Az with the other passes, the gtimulus should ke moved at &
constant, slow pace. Varying the speed can induce an appearance
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of what the eraminer is looking for during the test.

1%. ©f course, if the officer is not able to explain what normal
nystagmus looks like, it is doubtful that he will be able to tell
that the alleged nystagmus at maximum deviation is truly distinct,

12, As a practical matter, it takes at least two seconds, and
frequently longer, to make the confirming observations once the
stimulug is stopped. Any examiner holding the stimulus steady for
less than two seceonds will not have made 8ll of the necessary
ohaervations.

13. Interestingly, in order to have a corrsctly administered HGN,
the person must have theld hiz head still during the
administration. Viewed objectively, this means that when the
parson was told to hold his head still (and not sway), he was able
to do 80, Of course, this can be compared to the Romberg or one-
leg-stand where clues are given for swaying even though the person
is not teold not to sway. It can be argued that, like the HGN, if
the person had been told not te sway, he would not have done so.
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