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I. FACTS AND UNDERLYING CASE HISTORY

The facts of this case reveal that Relators are attempting to enforce a

judgment against the Village of Piketon in Case No. 519-CIV-01 that is contrary to

Ohio's Immunity Statute (Ohio Revised Code 2744.03(A)(6): which only deals

with liability/immunity of individuals) and without Relators ever obtaining proper

and valid service on the Village of Piketon as required by Ohio Civil Rule 4.2(M).

On February 20, 2001, the Miles Estate filed a Third Party Complaint

specifically against the Village of Piketon in the Pike County Common Pleas

Court, Case No. 292-CIV-00 asserting claims against the Village for the Village of

Piketon Police Department's alleged mishandling of the Miles murder

investigation (Apx. A). The Court docket shows that the Miles Estate served the

Village of Piketon with that Third Party Complaint by way of certified mail, return

receipt requested (Apx. B). On May 9, 2002, the Court in Case No. 292-CIV-00

signed an Agreed Judgment Entry of dismissal, dismissing all claims with

prejudice and no claims were ever re-filed. The case was dismissed with prejudice

on May 9, 2002 (Apx. C).

On December 13, 2001, the Miles Estate sued former Piketon Police Chief

Nathaniel Todd Booth in a separate Pike County Common Pleas Court action

(Case No. 519-CIV-01) alleging that Booth acted "negligently, wantonly,

recklessly and/or willfully failed or refused to perform an adequate investigation,
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and/or interfered with, tampered with, removed and/or destroyed property and

evidence which would have led to the cause of the homicide of Jerry Miles"

(Plaintiff's Complaint, paragraph 9). The Miles Estate also alleged that

"Defendant's performance of his duties as Chief of Police in bad faith and/or in a

reckless and wanton manner proximately caused harm to the Plaintiffs."

(Plaintiff's Complaint, paragraph 10).

However, Nathaniel Todd Booth resigned from the Piketon Police

Department on April 19, 2000, a year and a half before the Miles Estate filed suit.

The Miles Estate perfected service on Nathaniel Todd Booth on January 17, 2002

at his personal residence by way of ordinary mail at a time when Booth was no

longer the Village Police Chief and had not been employed with the Village of

Piketon Police Department for almost two years. (See Docket attached as Apx. D).

The Miles Estate will concede that at no time did the Miles Estate name the

Village of Piketon or the Piketon Police Department as Defendants in Case No.

519-CIV-O1 and will concede that the Complaint and Summons were never served

on the Village, the acting Police Chief or the Village Solicitor. (See Apx. D Civil

Docket for Case No. 519-CIV-O1). Ohio Civil Rule 4.2(M) provides that service

upon a municipal corporation or upon any of its officers, deputies, agents, etc. must

be made by serving the officer responsible for administration of the office,

department, agency, authority, etc. or by serving the City Solicitor.
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On September 9, 2002 in Case No. 519-CIV-O1, the Court granted

summary judgment against Nathaniel Todd Booth, citing to Ohio Revised Code

Section 2744.03(A)(6) which governs individual immunity or liability of an

employee of a political subdivision. (Apx. E).

On January 2, 2003, the Pike County Common Pleas Court entered

Judgment against Nathaniel Todd Booth in the amount of Eight Hundred Thirty

Seven Thousand Five Hundred Eighteen dollars and 22/100 ($837,518.22). (Apx.

F).

On April 22, 2003, the Miles Estate filed a supplemental lawsuit against the

Village of Piketon and Piketon's governmental risk sharing pool in the Pike

County Common Pleas Court, Case No. 171 -CIV-03 (Apx. G) seeking to have the

Village of Piketon and its risk sharing pool satisfy and pay the $837,518.22

judgment entered against Nathaniel Todd Booth. At no time during Case No. 171-

CIV-03 did the Miles Estate claim that it had won a judgment against the Village

of Piketon in Case No. 519-CIV-O1, rather, the Miles Estate asserted that the

Village of Piketon had a statutory duty to defend and indemnify its former

employee Nathaniel Todd Booth for the judgment. (See Supplemental Petition

paragraphs 1 and 4).

Nathaniel Todd Booth died on February 4, 2003 and an Estate was opened in

the Lawrence County Probate Court Probate Division Case No. 04 AM 016143.
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The Miles Estate filed a claim against the Booth Estate in the Probate Court for

enforcement of the January 2, 2003 judgment and attached a Certificate of

Judgment from the Pike County Common Pleas Court. (Apx. H) that only

recognized a judgment against Nathaniel Todd Booth at his personal address, 630-

TR-274-S, Ironton, Ohio 45638.

On April 24, 2004 in Case No. 171-CIV-03, the Miles Estate dismissed its

claims seeking payment of the judgment against the Village of Piketon pursuant to

Ohio Civil Rule 41(A)(1). (Apx. I). The Miles Estate never re-filed the action

against the Village of Piketon.

On Apri124, 2008, over five years after obtaining a judgment against former

Police Chief Nathaniel Todd Booth, the Miles Estate filed a Complaint for Writ of

Mandamus with the Ohio Supreme Court (Case No. 08-0782), claiming for the

first time ever in any legal pleadings that the Village is aware of that the Miles

Estate actually had a judgment against the Village.

On June 27, 2008, in Case No. 519-CIV-O1, the Village of Piketon filed a

Motion with the Pike County Common Pleas Court to vacate this purported

judgment or in the alternative relief from the judgment pursuant to Ohio Civil Rule

60(B). The matter has been fully briefed and the Trial Court has set a November

19, 2008 In Person Status Conference.
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II. LAW AND ARGUMENT

PROPOSITION OF LAW NO. 1

A Judgment Is Void When Service Is Not Properly Made
On A Defendant Pursuant to Ohio Civil Rule 4.2(M) Or
When A Waiver of Summons Is Not Made In Writing By A
Defendant pursuant to Ohio Civil Rule 4(D)

The Docket in Case No. 519-CIV-01 clearly shows that the Miles Estate

never served the acting Police Chief, the Village or the Village Solicitor with the

Complaint and Summons. Instead, the Miles Estate served the former Piketon

Police Chief by way of ordinary mail on January 17, 2002 at Booth's personal

residence almost two years after Booth resigned his position as Piketon Police

Chief.

Ohio Civil Rule 4.2(M) provides that service upon a municipal corporation

must be made by serving the Officer responsible for the administration of the

office, department, agency, authority, etc. or by serving the City Solicitor. Any

judgment against the Village of Piketon in Case No. 519-CIV-01 is void as a

matter of law.

A judgment rendered without proper service is a nullity and is void. Lincoln

Tavern v. Snader (1956) 165 Ohio St. 61, 64. A Court lacks jurisdiction to enter

judgment against a defendant where effective service of process has not been made

upon that defendant and the defendant has not appeared in the case or waived
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service. Marryhew v. Yova (1984) 11 Ohio St. 3d 154, 156; Rite Rug Co., Inc. v.

Wilson 106 Ohio App.3d 59 (Franklin County 1995).

Completion of service of process is necessary to clothe the Trial Court with

jurisdiction to proceed. Thus, where service of process has not been accomplished,

any judgment rendered is void ab initio. Rondy v. Rondy 13 Ohio App.3d 19, 21

(Summit Cty. 1983); Kurtz v. Kurtz, 71 Ohio App.3d 176, 182 (Erie Cty. 1991);

Sampson v. Hooper Holmes, Inc., 91 Ohio App.3d 538, 540 (91' Dist. 1993).

The authority to vacate a void judgment falls within the inherent powers

possessed by Ohio Courts. Patton v. Diemer (1988) 35 Ohio St. 3d 68 (syllabus).

If service of process is improper or service is not made on a proper defendant, the

judgment is void and may be set aside at any time pursuant to the Court's inherent

powers. Rite Rug Co., Inc. v. Wilson 106 Ohio App.3d 59, 62 (Franklin County

1995).

Since the Docket for Case No. 519-CIV-01 clearly shows that the Miles

Estate never served the Complaint and Summons on the Village, the Village Police

Chief or the Village Solicitor and Relator will concede there was no service, the

January 2, 2003 Judgment is void as a matter of law as applied to the Village of

Piketon. Lincoln Tavern v. Snader (1956) 165 Ohio St. 61, 64.

The Miles Estate will argue that the Village of Piketon somehow waived

service of the Summons because a pre-trial entry drafted by one of the Miles'
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Estate's attorneys, lists the Village Attorney as being present in the Courtroom at

the time of the pre-trial.

Under Ohio Civil Rule 4(D) a waiver of service of Summons by a defendant

must be in writing. The case docket in 519-CIV-O1 does not show any waiver of

service by the Village of Piketon, nor does the docket reflect an entry of

appearance by the Village Solicitor as an attorney of record for the Village of

Piketon. See also, Ohio Civil Rule 11. There are no pleadings in Docket No. 519-

CIV-07 signed by any counsel of record for the Village of Piketon.

There is no evidence from the Court docket in Case No. 519-CIV-01 or in

the pleadings that Attorney Anthony Moraleja ever entered an appearance as

counsel of record for the Village of Piketon or that he, with the knowledge of

authorization of the Village, personally appeared in the case or conducted himself

in a manner to waive service for the Village of Piketon.

This Court should now vacate Relator's purported judgment against the

Village of Piketon as void. Patton v. Diemer, (1988) 35 Ohio St. 3d 68; Lincoln

Tavern v. Snader, (1956) 165 Ohio St. 61, 64.

PROPOSITION OF LAW NO. 2

Ohio Courts Should Grant Relief From An Invalid
Judgment Pursuant To Ohio Civil Rule 60(B)(5)

To prevail on a Motion for Relief from Judgment under Civil Rule 60(B), a

movant must demonstrate:
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1) The party has a meritorious defense or claim to present if relief is
granted;

2) The Party is entitled to relief under one of the grounds stated in Civil
Rule 60(B)(5);

3) The Motion is made with a reasonable time.

GTE Automatic Electric v. ARC Industries (1976) 47 Ohio St. 2d 146.

Rule 60(B)(5) governing relief from judgment is premised upon the inherent

power of the Court to prevent unfair application of a judgment. Newark

Orthopedics Inc. v. Brock, 92 Ohio App.3d 117 (Franklin Cty. 1994); Rite Rug

Co., Inc. v. Wilson 106 Ohio App.3d 59 (Franklin County 1995). Any doubt as to

the merits of a movant's defense to a judgment should be resolved in favor of the

motion to set aside the Judgment. GTE Automatic Electric, Supra. Courts should

decide cases on the merits whenever possible. Perotti v. Ferguson (1983) 7 Ohio

St. 3d 1.

A. The Village of Piketon and Piketon Police Department have a
Meritorious Defense to the Claims of the Miles Estate

The grant of summary judgment in favor of the Miles Estate against former

Police Chief Booth was expressly based upon Booth's individual liability as an

employee of an Ohio political subdivision, with the Trial Court specifically citing

to the immunity statute dealing with individual liability of a governmental

employee under Ohio Revised Code 2744.03(A)(6) in the judgment entry the Miles

Estate is now seeking to enforce against the Village of Piketon. (Apx. E). To the
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contrary, the Village of Piketon and the Police Department would have been

immune from any state law official capacity claims for the police department's

investigation of the Miles' fatality under Ohio Revised Code Chapter 2744.

The liability of an Ohio political subdivision such as a Village of Village

Police Department is and was expressly governed by Ohio Revised Code Section

2744.02. Under Ohio Revised Code 2744.02, the Village and Police Department

are immune from governmental functions. See Ohio Revised Code 2744.02(A)(1).

"Governmental functions" include, but statutory definition, the "provision of

police," the "power to preserve the peace," and "the enforcement of any law."

Ohio Revised Code Sections 2744.01(C)(1) and (C)(2)(a), (b) and (i).

The Ohio Supreme Court and various Courts of Appeals have held, as a

matter of law, that the operation of a police department and the provision of police

services are governmental functions, for which there is complete immunity.

Aldrich v. Youngstown (1922), 106 Ohio St. 342; Gabris v. Blake (1967), 9 Ohio

St. 2d 71; Zeigler v. Mahoning County Sheriff's Dept. (2000), 137 Ohio App.3d

831; McCloud v. Nimmer, 72 Ohio App.3d 533 (8th Dist. 1991).

There was no viable claim against the Village of Piketon or the Police

Department in Case No. 519-CIV-01 that could have overcome immunity under

Ohio Revised Code 2744.02 and Ohio Common Law. Perhaps that is why the

Miles Estate specifically sued the Village of Piketon alleging mishandling of the
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Miles murder investigation in Case No. 292-CIV-00 and then dismissed the case

with prejudice on May 9, 2002. There were no claims asserted by the Miles Estate

against the Village or Police Department in the underlying complaint and nothing

in the Trial Court's January 2, 2003 Judgment Entry that in any way referenced a

judgment against the Village of Piketon.

B. The VillaEe of Piketon Made A Motion For Relief From
JudEment Within a Reasonable Time

The first time the Miles Estate ever claimed it had obtained a Judgment

against the "Village of Piketon" was on Apri124, 2008, when the Miles Estate filed

a Writ of Mandamus with the Ohio Supreme Court (Case No. 08-0782). That was

over five years after obtaining a judgment against former Police Chief Nathaniel

Todd Booth, years after the Miles Estate's involvement in related litigation, and

over six years after dismissing Case No. 292-CIV-00, the case where the Miles

Estate actually sued the Village of Piketon for the Miles murder investigation and

actually served the Village with a Summons and then later dismissed the case.

On June 27, 2008, the Village of Piketon filed a Motion in the Pike County

Common Pleas Court (Case No.: 519-CIV-01) to vacate the judgment or in the

alternative, moved for relief from judgment. The matter has been fully briefed and

the Trial Court has set a November 19, 2008 In Person Pre-Trial Conference.
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PROPOSITION OF LAW NO. 3

A Judgment Against An Ohio Public Official On An
"Official Capacity" Claim Cannot Be Based Upon
The Individual Liability/Immunity Provisions Set
Forth In Ohio Revised Code 2744.03(A)(6)

The Miles Estate did not obtain a judgment against the "Village of Piketon"

in Case No. 519-CIV-01. The Miles Estate's complaint only alleged causes of

action against Booth in an "individual" capacity that were governed by Ohio

Revised Code Section 2744.03(A)(6); the immunity statute that addresses

individual liability of an employee of a political subdivision. The summary

judgment motion only asserted claims against Booth in an "individual" capacity,

specifically citing to Ohio Revised Code Section 2744.03(A)(6).

The Court entry granting summary judgment in favor of the Miles Estate

against Booth was based upon Booth's individual liability as an employee of an

Ohio political subdivision, with the Trial Court specifically citing to individual

liability under Ohio Revised Code Section 2744.03(A)(6). (Apx. E). To the

contrary, the Village of Piketon and the Police Department would have been

immune from any state law official capacity claims for the police department's

investigation of the Miles' fatality under Ohio Revised Code Chapter 2744 and

Ohio Revised Code Section 2744.02.

The liability of an Ohio political subdivision such as a Village or Village

Police Department is and was expressly governed by Ohio Revised Code Section
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2744.02. Under Ohio Revised Code 2744.02, the Village and Police Department

are immune from governmental functions. See Ohio Revised Code 2744.02(A)(1).

"Governmental functions" include, but statutory definition, the "provision of

police," the "power to preserve the peace," and "the enforcement of any law."

Ohio Revised Code Sections 2744.01(C)(1) and (C)(2)(a), (b) and (i).

The Ohio Supreme Court and various Courts of Appeals have held, as a

matter of law, that the operation of a police department and the provision of police

services are governmental functions, for which there is complete immunity.

Aldrich v. Youngstown (1922), 106 Ohio St. 342; Gabris v. Blake (1967), 9 Ohio

St. 2d 71; Zeigler v. Mahoning County Sheriff's Dept. (2000), 137 Ohio App.3d

831; McCloudv. Nimmer, 72 Ohio App.3d 533 (8`h Dist. 1991).

A judgment entry must contain a clear pronouncement of the Court's

judgment and its rationale if the entry is combined with a decision or opinion. See,

e.g., Brackmann Communications, Inc. v. Ritter, 38 Ohio App.3d 107 (12th Dist.

1987).

In the lower Court, there was no viable claim alleged against the Village of

Piketon or the Police Department in Case No. 519-CIV-01 that could have

overcome immunity under Ohio Revised Code 2744.02 and Ohio Common Law.

For a writ of mandamus to issue to compel payment of a judgment, Relator is

required to establish that he or she had a clear legal right to satisfaction of a
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judgment, that Respondent has a clear legal duty to pay such amount and that

Relator had no plain and adequate remedy at law. Shimola v. Cleveland (1994) 70

Ohio St. 3d 110. There were no claims asserted by the Miles Estate against the

Village or Police Department in the complaint and nothing in the Trial Court's

Judgment Entry that in any way referenced a judgment against the Village of

Piketon or Piketon Police Department.

PROPOSITION OF LAW NO. 4

A Writ of Mandamus Against An Ohio Political
Subdivision Must Be Made Within Two Years
Pursuant to Ohio Revised Code Section 2744.04(A)

Ohio Revised Code Section 2744.04(A) mandates that all actions against an

Ohio political subdivision, including original actions, must be filed within two (2)

years after a cause of action accrues.

While the Village of Piketon and Police Department deny that the Miles

Estate obtained a judgment against the Village of Piketon Police Department on

January 2, 2003, any act by the Miles Estate to enforce said judgment under law

had to have been filed by January 2, 2005.

The Miles Estate did, on April 22, 2003, file a separate lawsuit against the

Village of Piketon and its governmental risk sharing pool seeking to enforce the

January 2, 2003 judgment in the Pike County Common Pleas Court, Case No. 171-

CIV-03. However, the Miles Estate abandoned its claims against the Village of
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Piketon and dismissed the claims against Piketon on April 24, 2004 pursuant to

Ohio Civil Rule 41(A). The Miles Estate never re-filed suit against the Village.

Moreover, the Miles Estate specifically sued the Village of Piketon on February

20, 2001 for the Police Department's alleged mishandling of the Miles murder

investigation but the case was dismissed with prejudice on May 9, 2002 and never

re-filed.

Pursuant to Ohio Civil Rule 41(A) and Ohio's Savings Statute, Ohio

Revised Code Section 2305.19, the Miles Estate had until April 24, 2005 in which

to re-file its lawsuit against the Village of Piketon in Case No. 171-CIV-03 to

attempt to collect on the judgment entered into against Nathaniel Todd Booth

(which the Village of Piketon disputes owing). Any claims the Miles Estate had

against the Village of Piketon relevant to the Booth judgment are now time-barred.

See, e.g., Bowshier v. Village of North Hampton, Ohio, 2002 WL 940125 (2°d Dist.

2002).

Last, the Ohio Supreme Court has ruled that a Writ of Mandamus should be

dismissed if it was untimely filed. State Ex. Rel. Witter (1926) 114 Ohio St. 357,

especially where the delay may prejudice Respondent. While the Village of

Piketon and Police Department dispute that the January 2, 2003 judgment was

against anyone other than Nathaniel Todd Booth in his individual capacity,

Respondents assert that the filing of a Writ of Mandamus over five (5) years later
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to attempt to enforce a judgment is untimely, especially when Relators filed a

complaint in the Pike County Common Pleas Court Case No. 171-CIV-03, to

enforce the January 2, 2003 judgment on April 22, 2003 and then abandoned their

claims against the Village of Piketon and Police Department on April 24, 2004, as

well as suing the Village of Piketon on February 20, 2001, in Case No. 292-CIV-

01 specifically for the Police Department's alleged mishandling of the Miles'

murder investigation and the dismissing of the claims on May 9, 2002 and never

re-filing them.

PROPOSITION OF LAW NO. 5

A Writ of Mandamus Should Be Denied When Relator Had
An Adequate Remedy At Law To Pursue A Legal Claim

Ohio Revised Code Section 2731.05 provides that a Writ of Mandamus must

not be issued when there is a plain and adequate remedy in the ordinary course of

law. The Miles Estate had an adequate remedy at law to pursue claims against the

Village of Piketon, Ohio and the Police Department for claims of an inadequate

murder investigation by the Piketon Police Department. The Miles Estate made

those very claims against the Village of Piketon in Case No. 292-CIV-00 by filing

a third-party Complaint against the Village of Piketon on February 20, 2001,

specifically against the Village of Piketon. Moreover, the Court docket shows that

the Miles Estate, in that case (as opposed to no service in Case No. 519-CIV-O1)

served the third-party Complaint on the Village of Piketon by way of certified
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mail, return receipt requested. The case was dismissed with prejudice on May 9,

2002 and never re-filed.

CONCLUSION

For the foregoing reasons, Respondents respectfully urge the Ohio Supreme

Court for judgment on the pleadings and for an order dismissing Relator's

complaint for writ of mandamus, or vacating the January 2, 2003 judgment, or in

the alternative, staying this matter until such time as the Pike County Common

Pleas Court decides the Village of Piketon's Motion to Vacate Judgment or

alternatively Motion for Relief from Judgment filed on June 27, 2008 in Case No.

519-CIV-01, which has been fully briefed by all parties.

a
ISAAC, BRANT, LEDMAN & TEETOR, LLP
250 East Broad Street, Suite 900
Columbus, Ohio 43215
(614)221-2121; Fax(614)365-9516
Attorneysfor Defendant Village ofPiketon
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IN THE COURT OF COMMON PLEAS, PIKE COUNTY, OHIO
GENERAL DIVISION

DEANNA ROBIN FREDERICK,
nka Deanna Robin Tomlison
Administratrix of The Estate of
Deneen Renee Tomlison
2873 Germany Road
Beaver, OH 45613

Plaintifl;

vs.

THE ESTATE OF JERRY DALE MILES,
Betty S. Miles, Administrator
175 SR 220
Piketon, OH 45661

Defendant and Third-Party Plaintiff,

CASE NO. 292-CIV-00

JUDGE BOLT-MEREDITH

I czrtif% that this is a
true a)id correct copy of the
origin tilgdin m >- Office
on ^. -C^1
JOH\ . \ ^\iS. C/L ERK
BY:

D un Clerk

D.^TE: ^'^8

and

JOSHUA R. MILES
175 SR 220
Piketon, OH 45661

THII2D PARTY COMPLAINT
WITH JURY DEMAND
ENDORSED HEREON

Third-Party Plaintiff,

MOWERY
AND

BLUME

Attotneys et Lew
9050 Oluo River Road

Wheelersburg, Ohia 45694
Tel(740)574-2521
Fex (140) 5742697

vs.

BILL E. TOMLISON,
2839 Germany Road
Beaver, OH 45613

and

COMMOIV PL,gpg COURT

-Au• FEB 2 0 2001 -P►+•

Jk C, ^jlcla ^PIKE CO. CLERK

EXHIBIT
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VIRGINIA TOMLISON,
2839 Germany Road
Beaver, OH 45613

Third-Party Defendants and
Third-Party Plaintiffs,

and

DEANNA ROBIN FREDERICK,
nka Deanna Robin Tomlison, Individually
2873 Germany Road
Beaver, OH 45613

Third-Party Defendant
and Third-Party Plaintiff,

vs.

THE VILLAGE OF PIKETON
109 East Third Street
Piketon, OH 45661

Third-Party Defendant.

Now come Third-Party Plaintiffs, Deanna Robin Tomlison, Bill. Tomlison and Virginia

Tomlison, and hereby state their Third-Party Complaint against Third-Party Defendant, The Village

of Piketon as follows:

PARTIES

I. Deanna Robin Tomlison is the sister of Deneen Renee Tomlison, deceased. Bill

)"
Tomlison and Virginia Tomlison are the parents or Deneen Renee Tomlison,

deceased.

2. Betty S. Miles is the mother of Jerry Dale Miles, deceased. Joshua R. Miles is the

MOWERY
AND

BLUME

attonnys et Law
9050 Ohio River Road

Wheelersbu,g, Ohio 45694
Tel(740)574-2521
Fax(740)574-2687

brother of Jerry Dale Miles, deceased.

ICOINMON PLELr ® u itr

FE6 2 0 2001
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3. The Village of Piketon employs members of the Piketon Police Department to act on

its behalf.

4. At all times set forth herein, members of the Piketon Police Department were acting

within the course and scope of their employment.

FIRST CLAIM FOR RELIEF

5. Third-Party Plaintiffs, Deanna Robin Tomlison, Bill Tomlison and Virginia

Tomlison, reallege and reassert each and every allegation contained in paragraphs 1

through 4 of the Third-Party Complaint as though fully rewritten herein.

6. Betty S. Miles and Joshua Miles have asserted a Third-Party claim against Deanna

Robin Tomlison, Bill Tomlison and Virginia Tomlison alleging said Third-Party

Defendants "entered the mobile home and negligently, recklessly, and/or willfully

interfered with, tampered with, removed, and/or destroyed property and evidence

which would have led to solving" the cause of death of Deneen Renee Tomlison and

Jerry Dale Miles.

7. Betty S. Miles and Joshua Miles have asserted a Third-Party claim against Deanna

Robin Tomlison, Bill Tomlison and Virginia Tomlison alleging said Third-Party

Defendants "entered the mobile home repeatedly in the days following the murder

)r
and negligently, recklessly, and/orwillfullytamperedwith, interfered with, removed

and/or disposed of property and evidence within the mobile home thereby disrupting

third-party plaintiffs' ability to investigate and defend this wrongful death action, to

investigate and prosecute wrongful death and survivorship actions on behalf ofJeny

MOWERY
AND

BLUME

Amomeye at Isw
90500hiu Niva Road

Wbedersburg, Ohio 45694
Td (740) 574-2521
Fu (740) 574-2687

Miles' estate and beneficiaries, and further r^ptin̂ thtd^r^pl^tiffs'
MDN PLEA81 COURT

._a.re, EEB 2 0 2001 --^^

hd law



enforce)nent personnel's ability to investigate and prosecute a case against the

apparent murder or murders."

8. The Village of Piketon Police Department investigated the cause of death of Deneen

Renee Tomlison and Jerry Dale Miles. Third-Party Defendants, Deanna Robin

Tomlison, Bill Tomlison and Virginia Tomlison, allege that they cooperated with the

authorities in the investigation and complied with all instructions given by said

authorities

9. After completion of the investigation, the Village of Piketon Police Department

authorized Deanna Robin Tomlison, Bill Tomlison and Virginia Tomlison to enter

the mobile home of Deneen Renee Tomlison and Jerry Dale Miles.

10. Because Third-Party Defendants, Deanna Robin Tomlison, Bill Tomlison and

Virginia Tomlison, acted upon the advice and authority of Village of Piketon Police

Department in entering the residence, the Village of Piketon is liable to Deanna

Robin Tomlison, Bill Tomlison and Virginia Tomlison for any claims asserted by

Betty S. Miles and Joshua Miles against Deanna Robin Tomlison, Bill Tomlison and

Virginia Tomlison.

MOWERY
AND

BLIJME

AmlLeyf i/ I2,Y

9050 Ohio River Roed
Wheelersbwg, Ohio 45694

Pei (740) 574-2521
Fex (740) 574-2687

WHEREFORE, Third-Party Plaintiffs, DeannaRobin Tomlison, Bill Tomlison and Virginia

Tomlison, demand judgment against Third-Party Defendant, The Villaie of Piketon, in an amount

in excess of $25,000.00 for compensatory damages if Third-Party D.efendants, Deanna Robin

Tomlison, Bill Tomlison and Virginia Tomlison are found liable to the Third-Party Plaintiffs, Betty

S. Miles and Joshua R. Miles. In addition, Third Party Plaintiffs, Deanna Robin Tomlison, Bill

Tomlison and Virginia Tomlison, demand costs, attorney s fees apl afyLithqgsuo relief I

COMMON PLEAS COURT

which

they may be entitled in law or in equity.

--aIA. FEB 2 0 2001 -'At



Stdven L. Mo ry (002
Attorne^r T 'rd-P Plaintiffs,
Deanna Robia^d^Fi':on, Bill Tomlison
and Virginia Tomlison
9050 Ohio River Road
Wheelersburg, OH 45694
740-574-2521
740-574-2687 FAX

JURY DEMAND

MOWERV
AND

BLUME

Atturneye 0 L.
9050 Ohio Nlver 11md

Vlheelersbmg, Ohio 45644
lbl (740) 5742521
Fax(740)574-2687

Third-Party Plaintiffs hereby demand a trial by jury for all issues in this action.

and Virginia To ' n
Deanna Robin To 's n, Bill Tomlison

L. Mowe (00 9265)
Attorney for Thi d-Pa Plaintiffs,
Steven

PROOF OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Third Party Complaint with

Jury Demand Endorsed Hereon was served upon Pat Apel and Margaret Apel Miller, Attorneys for

Defendant and Third-Party Plaintiff, Betty S. Miles and Third-Party Plaintiff, Joshua R. Miles, at

their address of 617 Fifth Street, Portsmouth, OH 45662 by regular U.S^vlail, postage prepaid, this

^ day of 2001.

BY:
SteveS L. Mow ry
Attorney for Th r
Deanna Robin
and Virginia Tom

(002
d-Pa
mliso

265)
Plaintiffs,
Bill Tomlison

F 1 L B D
COMMON PLEAS COURT

-" FEB z 0 2001 -pN•
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REOUEST FOR SERVICE

Please issue certified copy of the foregoing for service upon Third-Party Defendant, The

Village of Piketon, at the address listed in the caption by Certified U.S. Mail, Retum Receipt

Requested. Retumable according to law.

and Virginia Tomiison

Steven L. Mo
Attorney for
Deanna Robin omn

265)
Plaintiffs,

bn, BiB Tomiison

F I L B D
COMMON PLEAS COURT

MOWERY
AND

BLUME

Atturoeyc at Law
905001uo River Roed

`Nheelenburg, Ohio 45694
Tel(740)574-2521
Fec(740)574-2687

-". FEB 2 0 2001 _3r,t.
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--- --------------------------------------- --------j 2. Ar11de Number

if

710L 4575 1294 1147 7431
3. Sarvice iype CERTIFlED MAIL

4. Restricted Delhery? (Exoa Fee/ q Yee

VILLAGE OF PIKETON
109 E 3D STREET
PIKETON, OH 45661

RE: 292LIV-00 FREDERICK V MILES

COMPLETE THIS SECTION ON DELIVERY

0. Is eeNwiy eddress dXerenl hmi ilem 14
nYES. anter EelhWy eeEress below:

SENDER:

PS Form 3811, June 200(1 Domestlc Relum Recelpt

1. Artlcle Addressed to: I

292-CIV-00 FREDERICK V MILES

Pike County Clerk of Courts



IN THE COURT OF COMMON PLEAS, PIKE COUNTY, OHIO
GENERAL DIVISION

DEANNA ROBIN FREDERICK,
Adminstrator of the Estate of
Deneen Renee Tomlison

Plaintiff,

vs.

ESTATE OF JERRY DALE MILES,
Betty S. Miles, Administrator

Defendant and Third-Party Plaintiff,

Case No. 292-CIV-00

JUDGE BOLT-MEREDITH

I certir' that this is a
true ancl correct copy of the
origin,^l fkd,4imy Office
on
JOHN . ^

JCI ^^^V3.

BILL E. TOMLISON,

Third-Party Defendant.

-^
BY: •

Qepun lek

D-\TE• :31^a

0

co

AGREED JUDGMENT ENTRY OF DISMISSAL

MOWERY
AND

BLUME

Attomeyc at Isv
9050O1uo River Road

Whedenburg, Ohio 45694
1k1 (740) 574-2521
Fax(740)574-2687

The Court, having been advised that the issues between Plaintiff, Deanna Robin Frederick,

nkaDeanna Robin Tomlison, Administrator of the Estate ofDeneen Renee Tomlison, and Defendant

and Third-Party Plaintiff, Betty S. Miles, Individually and as Administr,ptor of the Estate of Jerry D.

Miles, and Third-Party Plaintiff, Joshua R. Miles, and Third-Party Defendants, Bill E. Tomlison and

Virginia Tomlison, have been settled, it is hereby ORDERED that all complaints, cross-claims and

counterclaims by and between the aforementioned parties are dismissed with prejudice. Costs to be

divided equally between Deanna Robin Frederick, nka Deanna Robin Tomlison, Administrator of

the Estate of Deneen Renee Tomlison and Betty S. Miles, Administrator of the Estate of Jeny D.

Miles. FILEL9
COMMON PLEAS COURT

-^^ MAY - 9 2002
n.n w / i 'nn I



MOWERY
AND

BLUME

Attorneys el Law
9050 Olue River Road

Wbeeleisdvg, OAin 45694
hl(740)574-2521
Fax(740)574-2687

IT IS SO ORDERED.

JUDGE

By:

Attorney for Deaft,eomlison, Bill Tomlison and Virginia Tomlison

APEL & MILLER

By:
Pat ApyC(0067805)
Margdret Apei Miller (0041912)
Attorneys for Betty S. Miles and Joshua R. Miles

F i L 9 13
COMMON PL3rAS COURT

-". MAY - 9 2002 -P•1t

4^. W La'-
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RL1N DATHa 12/13/O6 JOHN E. WILLIANe
CLERx OF COURTS

PIRE COONTY
COMStOH PLEAB COURT

D O C R R T 8 R E E T

llJ

EXHIBIT

STYLE: MILE$ BT AL V BOOTII CASE 270. 019-CIV-01
63®

ACTIOR; OTRRRTORTS FILED: 11/13/01
JUDGE : CABBANDRA BOLT-MRREDITH
axrwrwararaNaa ►arara+xraraaaararaarrrrrxtaaarrrrrrrraaaaaaaaaaaaaaaarrawaaaarra•

P 001
ATTORNRY(8)e

BETPY $ l9ILE8 • PAT APEL
INDIVIDiDLLLY & AD04IRI8TRATOR 617 5TH 6T
135 STATE ROUTE 220 PORTONOOT'R OH 45662
PI2CETON, OH 45661 PHONE; 740 353-2146

aaa JORY DEMAHD 12/13/01 FAX i 740 354-3148

MAR
MIL
630
POR

OARI9T
LBR.i

6TA
TBMOD

H A
ROO
ST

TH 0

PHL-MILLHR
SHRFFER

H 45662
PHO

P 002
BILL a MILBB PAT

RR:

APBL

740 354-1300

175 8TAT3 RODTR 220 617 5TH ST
PIffiSTON. OH 45661 9ORTSMODIN OH 45662

+aa JURY DRMAND 12/13/01 PHONEs 740 353-2146
FAX : 740 354-3148

MAR
MIL
630
POR

OARST
LER i

6TH
TBMOri

B A
xOD
ST

l1$ O

PEL-MTLLett
RISHPFHR

H 48661
BHONE: 740 354-1300

p 003
JOSHUA R MILES PAT
175 BTATB ROI1T6 220 617

APHL
5TS ST

PIKRTON. OH 45661 PORTSMOUTH OH 45662
aaa JURY DEMARD 12/13/01 PHORR= 740 353-2146

PAX : 740 354-3I48

MAROARRT H APEL-MILLBR
MILLER & RADRHHFFRR
630 6TR ST
.PORTSM00'171 OH 45662
PHO3[8: 740 354-1300

A.TDORHHIC (9) :

FI0..E:D
COMMON PLEAS COURT

JUN 2 7 ?nna
JOHN E. vvi i_uHMS

PIKE CA.CLERK



OCT-2T-200S 08:43AY FROM-PII(ECO COL10N PLEAS ^

; , I

R08 DATHS 11113/06 JOHN S. WILLIAMB
CLBRR OF COURTS

PIRB COONTY
COMMON PLSAS COURT

T-60E P.012/022 F-066

RUN TItRt 19:43

DOCR8T 8H88T PA060003
$TYLEi MILES ST AL V BOOTH • CASE NO. 519-CIV-01
ACTION: OTHER TORTS FILE9r. 12/13/01
QWOH : CASSANDRA 80LT-MBREDITB
xaarwaxrrrrrr+xwrr*arr*sr»raaarrrrrrraarxrrrr*xrxrrrxrarxrsrararax+arrrx ►rr*fr*+

D 001
NA17iARI8L TODD BOOTH
INDIVIDm1LLY 8 A8 CHBIF PIR&TO
630 TR 274-8
IROti1Y107, OH 45638

*xr*rrx*****rra****r**waa*a*J4*rar*rf***r**fr*r*flM1wxa******rfr*fr*******ara ►Jr*

DATE DBSC:RIPTION 519-CIV-01 NIL88 8T AL V O00'A'8

aaraxrarrr*rrarf*►rx»xr+rrrr***rxra*r**x* ►w►**r*arrr*arrr»rrrriaarrr'rrrrfr*r+rrx

12/13/01 CIVIL CCMPLAINT PILEID
JURY DSMAI® FILP.D
PROOF Oe 89RVICS PIL)EG
RBpIIBST FOR asP.VICB PILOm
C.'DPIBS FILSD RHTORNB<7 TO APSL

SUMt:pHS, COPY OF COMPIAI161' AND ACCOMPAR7IN0 DOCUMHNTS ISS08D
TO DBPBRDAHT 8Y CERTIFIBD MAIL

S060lOHS ISSDBD TOe HA'17DLD1IEL TODD AOOTH
HY CBRTIFIBD lMIL #7160499061

CBRTIFIJED MAIL RETORKiD. ISS08D
TO: NATf[AIPIEL TODD 80OTH, ATTY NOTIFIED
REASON: OACLA:DI6D

1/10/02 I4OTICAS OF RO S9RVIC8 FIL1D
COPY PILm

1/17/02 REQUEST FOR SERVICS PILEiD
COPI88 FILHD RZTORHBD TO APSL

1/17/02 SDMEONS, COPY OF COMPWlIL1T AND ACCd4AWIIINO DOCOMQiTB ISSDBD
TO NATAAHIffi. TODD SOOTH BY ORDINARY MAIL H/CBRTIPICATB OF
MAILIHO

2/13/02

7/08/02

A61SW8R OF DE:PT 8COT102 FILED
COPY BILSD RSTD TO eOOTHB

ceDTI.O27 POR StIt4f1ABY JDDC4CNT FILBD
PROOF OF OSRVICB FILHO
AFFIDAVIT OF LARRY N DSHDB FILSD
AFFIDAVIT OF SSTT S MLL88 FILBD
COPISS FILED RTND TO APSL
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RE1N DATE; 12/13/06 JOHN 8. WILLIIil68 RDIP TllMs 12;43
C'LHRA OF COURTS

PIKE CDUliTY
COLII(ON PLEM COURT
DOCRHT 8888T PA6&0003

STYLE: MIIA.g 8T AL V B00TA CA$B NO. 519-CIV-01
ACTIC>rT= OTS{8R TOH.TB PILSD: 12/13/01
JVDW : CA$$AI4DW► BOLT-MBRSDITR
tarrarraaxrarttrttattaxaxrrraaar+a+rrara+ararttataxrrrtt+araraatarrareraarrraax+

9/09/02

11f14/02

JODdM1RNT FIiCTRY PILSD
This matter cama before the Court on plaintiff's

motion for smmnazy judgneat filed ooi the ath day of July,
2002. Defendant was given an opportunity to reepond to
aaid motion but failed to do eo.

Having construed the evidence submitted most etrongly
in favor of defendant, reasonable minds can come to but
one conclusion and that conclusion ie adverse to
defendant. Thus, the Caurt hereby finds tht tbere is no
genuiae isace an to any material fact and that poaY^ilfs

ter

individ

titled

ually andjin htstcayacity as the 1Chief ot! Police o=
ieeue of liabiliE a inet Nathaniel Todd Booth both

the VilLage of Piketon, 01110.
$peciffically, the Court finds that while be was

acting within the course and scope of his empl oymeat,
defendant's acts or o4rieeioae in the investigation o! this
matter were conducted in a reokless maaaer and refiected
a reckless indiffer4mce to the rights of t6 famalies
involved. R.C. 2744.03(A)(6). The coIrt further tinds that
as a result of dafendnrtia reckless indifference,
plaintiffs have euffered damaqea, including but not
limited to aarious amotional distrese.

Thus, pleintiffet motion for sunmwry judgment ie
well-taken and S. hereby CiRANTBD. Pureuant to Civil Rule
56(D) the Court PitWs that the damages prccd.mately caused
by de^endante actiaup and cr oniesions are in controversy
and that this matter shal^ be sst for trial on the issue
of wbat damages were proximat'ely caused by said acte or
aeissione cn counts One through Pour of Plaiatiffe#
Couoplaint.

COPI$9 BILhD A13D 7OLtLBD TO ATTYB
VOLOM72 # 131 PAGE * 317

a0D02BE6T MRY FILED

6/C. Bolt-Meredith

This matter came before the Court this 6th day of
November, ]002, for hearing on the isaue of damagae the
Court having previouelysraated PlaintiEfe- motion Jorgr

ary iudgment an to all liability iuuee agaiaat
ndanE, Nathaniel Todd socthe, iadividuallp and in ie

hisoificial capacity as Chief of Police of the Village of
PiketOn, Ohio, on the 9th day of Septemher, 2002.

Preenpat were the Plaintifie and their oounsel,

th Court A

a

t bylatlapbone ^ andaita

p

ted. t^ae
_t

t he iedill andtacted^e
unabla to atteid the hearing end ie not represented by
counsel. The Defendant aekad the Court ^^oo^^--oo^^
in thia matter. ( O L EE 13

I COMMON PLEAS COURT

JUN 2 7 7nnA
JOHN E. VVILLIAMS

PIKE CO. CLERK



OCT-2T-2000 03:13AN FAON-PIFECO COafON PLEAS + T-506 P.0I1/023 F-055

Rt3N DATB: 12/13/06 JOHN B. 9EILLIA24B
CLP.RR OF COQRTB

PIKE CODEPl'Y

RUN TIMEe 12;43

COMMON PLSAS
DOCRBT

COURT
BHSRT PA080004

BTYLB: MIL3EB ST AL V BOOTH CA98 NO. 519-CIV-OS
ACT10N: OTHER TORTS PIL33D:'.17/13/01
JUD(38 : CASSANDRA BOLT-MEPSDITH
waraaaaaaaraaaaaraaara«aar:aaaa«aaawaaaaaaaaaaaaaaawraaaaa.raa.aa«a«araaara.aaaa

The Defendant was advised on Ti].y 0, 2002, at a
pretriai coafarence attended by Mr. Ape1, Mr. Moraleja,
Attorney for the Villags of Piketon, and the Defendant,
the Court directed Defendant to discuss the matter of
counsel with Mr. 24oralela and was given thirty days to
obtain counsel, either through the Viliage, the Village's
insurer, or at his own expense, and/or file any memoranda
contra PSaintiffs' motion for wmmasy ^udgment if be so
cboee. Detendant was furthar advised that his iailing to
bave done ao, summaxy judgmeat had been granted in favor
of plaintiffs and that the issuea to be determined by the
Court involveddamagu. Datandant expressed his
understanding t rof and advised the Couit tYUt he had
called mr. oraleja'e olfice about the matter but wae told
that Mr. Moraleja was no longer involved in the oaae.

33asod upon the Dafeadant'p oral motion to coantinua
and the concurrence of the Plaintiffa the Court finds
eaid motion to be well taken. The ^:^qt,^on is, hereby,
granted, and the Defendant may obtai.n counsel if he so
chooaes. This matter is hereby scheduled for hearing on
damages on the sath day of December, 2002, at 1:15 pm.
A11 future for continuanoas must be in writing and filed
in advance of the hearing date.

Xt is so ORDBR8D.
B/C. Bolt-Meredith

1/02/03

ooi Nathaniel Booth
Anthony Moralo a

COPIES PILBD AND X&ILRD TO ATTYB
VOLVMS # 132 PASiB # 763

JO[3G)OV1' R3i1RY FILED
Thig matter came before the court thie 18th day of

December, 3002, for a hearing to determine the demages
euffared by Plaintiffn intha judgment rendered against tha
Defendaat. A copy of eaid -tudgreeut is attached ae Bxhibit
A and is incorporated herein by refrarance tberrto.
Pxesent in the court roae were the Plaintiffe, r ep

re
eentod

by Mr. Pat Apel, and t he Defendant who xepresented
himself. The DePendant indicated that be had tried again
to contact Mr. Moraleja, the Village's attorney. to
discues with him represe>ztation by the Village but
received no responae from Mr. Moralaja or any
representative of the Villa4e of Piketon.

The defendant having oEfered no avi,denee to tbe
contrary, the Court hereby finds, based upon the
plradyngn, the udgmant rendexed against the Defendant,
the avidence baIora the oourt, etatemeate of Plaintiffa'
counsel an the Defendant, that the Defendant ig liable to



OCT-27-2004 01:44AY FROIA-PIIfECO COMpX PLEAS + T-501 P.011/021 F-O51
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RVH DATBL 12/13/06 JOFBi E. 122LLIR3B RUB TIbAB: 12143
CLBRR O8 COCHTB

PIKE COONT4
CQ.06OH PLBAS COURT

DOCICST SHR3T PAM 0005
STYLE; MILES BT A7. V BOOTH CA88 NO. 519-CIV-Oi
ACTION: OTFFBR TORTS PILBD: 12/13/01
JVDCiB : CA88ANDRA 13O1.T-MBkBDITH
a#iii ►valk*ifYY#f^tlriUii.iViiaiafiMi#iMMYY###M#Y#iff^i##f ►f#afiifYfiae#fiaf#Y*R#G#

the plaintiffs for all the dama es thay sustained as
alleged in the Complaint and Juneat Bntry filed herein.

Therefore, the Court lurther liiuls,thAt the DeEendant
is liable to the Plaintiffs and should pay to theel
forthwith, the amonnt of $837,518.73, aaarded ae Po11oWa:

To the BBtate of Jerry D. Milae $237,518.22
To Betty 8. DAileB 500,000.00
To Bill 8. Mile/ 200,000.00
To Joebua R. Miles $200 000.00
There being no iuat cause for delay, it is ^eraby

ORDBRiCD, BD.70Dfi6D and DBCRRRD that Judgment be rendered
aceordingly and the Defendant pay the same to the
PlaintifTs, plus intereet at the rate of ten percent (10ri)
per annuw.

The Clark ot Courts ie hereby ordered to serve upon
all partiea notice of the judgment and its date of entry
u the journal in a manner preecribed by Civii rale
5 81. The Clerk ia lurther ordesed to note daid service in
the appearaaoe docket, all in accordance with Civil Rule
58.

Costs to Defendant.

Exhibit A attachad.
8/C. Bo1t-Meredith

VOLVMB {^ L333F PA
MXZLZD

OR
$ 7y7R^^^ aATTYB W/CERT 01 MAILIM

3/19/03 COST BILL FILED

1/30/04 CBRTIPIOATS OF JqDCiO1VT xS8C1RD



IN THE COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

f EXHIBIT

lqE

BETTY S. MILES, Individually CASE NO. 519-CIV-01
and as Administrator of the
Estate of Jerry D. Miles, et al. JUDGE BOLT-MEREDITH

Plaintiffs JUDGMENT ENTRY

vs

NATHANIEL TODD BOOTH,
Individually and in his
capacity as Chief of Police of
the Village of Piketon, Ohio

Defendant

This matter came before the Court on plaintiffs' motion for summary judgment filed on

the 8th day of July, 2002. Defendant was given an opportunity to respond to said motion but

failed to do so.

Having construed the evidence submitted most strongly in favor of defendant, reasonable

minds can come to but one conclusion and that conclusion is adverse to defendant. Thus, the

Court hereby finds that there is no genuine issue as to any material fact and that plaintiffs are

entitled to judgment as a matter of law as to the issue of liability against Nathaniel Todd Booth,

both individually and in his capacity as the Chief of Police of the Village of Piketon, Ohio.

Specifically, the Court finds that while he was acting within the course and scope of his

employment, defendant's acts or omissions in the investigation of this matter were conducted in

a reckless manner, and reflected a reckless indifference to the right ^OIOIJW1:AAURT

R.C. 2744.03(A)(6). The Court further finds that as a result of defet ant's Vss jlr%6yence,

plaintiffs have suffered damages, including but not limited to seriou^ e i nalstr^s^^

PIKE CO. ^CIcRK___



Thus, plaintiffs' motion for sunimary judgment is well-taken and is hereby GRANTED.

Pursuant to Civil Rule 56(D), the Court finds that the damages proximately caused by defendants

actions and/or omissions are in controversy and that this matter shall be set for trial on the issue

of what damages were proximately caused by said acts or omissions on Counts One through Four

of Plaintiffs' Complaint.

JUDGE CASSANDRA S. BOLT-MEREDITH

Ae
PAT A L, #0067805
MAR ARET APEL MILLER, #0041912
Attorneys for Defendant

cc: NATHANIEL TODD BOOTH

F I L E D
COMMON PLEAS COURT

SEP - 9 2002
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IN THE COURT OF COMMON PLEAS
PIKE COUNTY, OHIO

BETTY S. MILES, Individually
and as Administrator of the
Estate of Jerry D. Miles,
Bill S. Miles, and
Joshua R. Miles

Plaintiffs

vs

NATHANIEL TODD BOOTH,
Individually and in his
capacity as Chief of Police of
the Village of Piketon, Ohio

DefPndant

EXHIBIT

It ^
CASE NO. 519-CIV-Ol

JUDGE BOLT-MEREDITH

JUDGMENT ENTRY

This matter came before the Court this 18's day of December, 2002, for a hearing to

determine the damages suffered by Plaintiffs in the judgment rendered against the Defendant. A

copy of said judgment is attached as Exhibit A and is incorporated herein by reference thereto.

Present in the court room were the Plaintiffs, represented by Mr. Pat Apel, and the Defendant

who represented himself. The Defendant indicated that he had tried again to contact Mr.

Moraleja, the Village's attorney, to discuss with him representation by the Village but received ^
w
YJ

no response from Mr. Moraleja or any representative of the Village of Piketon. ry

The defendant having offered no evidence to the contrary, the Court Aby finds, based
-..t

upon the pleadings, the judgment rendered against the Defendant, the evidencebefore the Court,

statements of Plaintiffs' counsel and the Defendant, that the Defendant is liable to the Plaintiffs

for all the damages they sustained as alleged in the Complaint and Judgment Entry filed herein.

Therefore, the Court fiuther fmds that the Defendant is liable to the Plaintiffs and should

a to them forthwith, the amount of $837,518.22 , awarded as follows: F iLE ^P Y 1 COMMQT4E Pt,EAS COURT

.-A" JAN - 2 2003 --Fm



To the Estate of Jerry D. Miles $237,518.22.

To Betty S. Miles $200,000.00

To Bill S. Miles $200,000.00

To Joshua R. Miles $200,000.00

There being no just cause for delay, it is hereby ORDERED, ADJUDGED and

DECREED that Judgment be rendered accordingly and the Defendant pay the same to the

Plaintiffs, plus interest at the rate of ten percent (10%) per annum.

The Clerk of Courts is hereby ordered to serve upon all parties notice of the judgment and

its date of entry upon the joumal in a manner prescribed by Civil Rule 5(B). The Clerk is further

ordered to note said service in the appearance docket, all in accordance with Civil Rule 58.

Costs to the Defendant.

iF ILEiD
yC3YNmr'N PILEtA4 COUR'T

JAN - 2 2003 -p^

C . WtX^'wr
( /.^ pIKB CO. CLERK

Submitted by:

"zc
PAT APEL, #0067805
MARGARET APEL MILLER, #0041912
Attorneys for Plaintiffs

CASSANDRA S. BOLT-MEREDITH
JUDGE

cc: NATHANIEL TODD BOOTH
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IN THE COMMON PLEAS COURT
PDCE COUNTY, OHtO

BTTTY S. MIL&4, lndtvidaally and
et Admiotelrator of the Ertata ofJerry A
Mflae, et eL

PleintHb

ve.

VII.LAGE OF PllCETON, OffiO, et il.
Aefeadaah.
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EXHIBIT
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Westlaw.
Not Reported in N.E.2d
Not Reported in N.E.2d, 2002 WL 940125 (Ohio App. 2 Dist.), 2002 -Ohio- 2273

P
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio,Second District, Clark
County.

Terry BOWSHIER, et al., Plaintiffs-Appellants,
V.

The VILLAGE OF NORTH HAMPTON, OHIO, A
Municipal Corporation, et al ., Defendants-Ap-

pellees.
No. 2001 CA 63.

Decided May 10, 2002.

Drivers who were given speeding tickets filed com-
plaint against village, mayor, police chief, clerk,
and council members, by which drivers sought to
enjoin expenditure of village monies to enforce cer-
tain speed limits, declaration that certain unspe-
cified ordinances relating to speed limites were un-
constitutional, class certification, and damages un-
der § 1983, and in which drivers alleged negli-
gence, gross negligence, breach of fiduciary duty,
fraud, and false arrest. The trial court entered judg-
ment for defendants. Drivers appealed. The Court
of Appeals, Clark County, Wolff, P.J., held that: (1)
two-year statute of limitations applicable to politic-
al subdivision tort liability, rather than four-year
statute of limitations applicable to fraud claims, ap-
plied to claims; (2) two-year statute of limitations
for bodily injury and injury to personal property
claims was applicable to § 1983 claims; (3) action
challenging city's use of speed trap did not sound in
fraud; (4) savings statute applied to bar application
of statute of limitations to bar second breach of fi-
duciary duty claim brought by drivers who were
named in first complaint; (5) savings statute could
not be applied to refiled action brought by driver
challenging enforcement of speeding statutes, when
complaint was not refiled within one year of dis-
missal of case; (6) drivers failed to pay required se-

Page I

curity for taxpayers claims; (7) none of facts al-
leged by drivers with respect to village official's en-
forcement of speeding ordinances rose to level of
wanton or willful misconduct, which would except
officials from immunity from suit; and (8) trial
court was not required to address merits of drivers'
declaratory judgment action seeking declaration
that certain speeding ordinances were unconstitu-
tional.

Affirmed.

West Headnotes

[ 1 J Municipal Corporations 268 f=742(3)

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of
Corporate Powers in General

268k742 Actions

Governmental and

268k742(3) k. Time to Sue and Limita-
tions. Most Cited Cases
Two-year statute of limitations applicable to polit-
ical subdivision tort liability, rather than four-year
statute of limitations applicable to fraud claims, ap-
plied to claims of drivers who were given speeding
tickets against village, even though drivers charac-
terized village's conduct as fraud, given that setting
and enforcing speed limits within village were tra-
ditional governmental functions, and claim that
drivers were injured by manner in which village
performed functions was properly characterized as
one for political subdivision tort liability, not fraud,
R.C. § 2744.04.

[2[ Civil Rights 78 C=1382

78 Civil Rights
78111 Federal Remedies in General

Two-year statute of limitations

78k1378 Time to Sue
78k]382 k. Criminal

Prisons. Most Cited Cases
(Formerly 78k2 10)

Law Enforcement;

for bodily injury

® 2008 Thomson Reuters/West, No Claim to Orig. US Gov. Works.
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Not Reported in N.E.2d, 2002 WL 940125 (Ohio App. 2 Dist.), 2002 -Ohio- 2273

and injury to personal property claims was applic-
able to § 1983 claims of drivers who were given
speeding tickets against village and village officials
arising out of enforcement of speeding ordinances,
given that § 1983 did not contain statute of limita-
tions. 42 U.S.C.A. § 1983; R.C. § 2305.10.

131 Limitation of Actions 241 4D=130(5)

241 Limitation of Actions
24 111 Computation of Period of Limitation

241I1(H) Commencement of Proceeding; Re-
lation Back

241k130 New Action After Dismissal or
Nonsuit or Failure of Former Action

241k130(5) k. Dismissal or Nonsuit in
Generai. Most Cited Cases
Breach of fiduciary duty claims in second action of
driveis who were given speeding tickets, by which
drivers asserted that village officials had abused au-
thority with which they had been entrusted by en-
forcing speed trap, related back to, and was sub-
stantially same as, first such claims, and thus sav-
ings statute applied to bar application of statute of
limitations to preclude second action, R.C. §
2305.19; Rules Civ.Proc., Rule 15(C).

[4) Limitation of Actions 241 0=130(5)

241 Limitation of Actions
24 111 Computation of Period of Limitation

241II(H) Commencement of Proceeding; Re-
lation Back

241k130 New Action After Dismissal or
Nonsuit or Failure of Former Action

241k130(5) k. Dismissal or Nonsuit in
General. Most Cited Cases
Drivers who were given speeding tickets were not
prejudiced by trial court's failure to properly apply
savings clause to bar application of statute of limit-
ations to claim that village violated fiduciary duty
by enforcing speed trap, given that evidence did not
support underlying claim. R.C. § 2305.19; Rules
Civ.Proc., Rule 15(C).

(51 Limitation of Actions 241 C=130(5)

Page 2

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(H) Commencement of Proceeding; Re-
lation Back

241k130 New Action After Dismissal or
Nonsuit or Failure of Former Action

241k130(5) k. Dismissal or Nonsuit in
General. Most Cited Cases
Savings statute did not apply to drivers who re-
ceived speeding tickets, who were named for first
time in refiled complaint challenging enforcement
of certain speed limits, even though first action
sought class certification, given that no class was
certified in first action, drivers appeared to have
dismissed original claim because trial court refused
to certify class when drivers failed to properly
identify and notify potential members of class, case
was not treated as a class action when it was re-
filed, and savings statute applied only to plaintiff in
original action. R.C. § 2305,19; Rules Civ.Proc.,
Rule 15(C).

161 Limitation of Actions 241 E=130(5)

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(H) Commencement of Proceeding; Re-
lation Back

241kl30 New Action After Dismissal or
Nonsuit or Failure of Former Action

241k130(5) k. Dismissal or Nonsuit in
General. Most Cited Cases
Savings statute could not be applied to refiled ac-
tion brought by driver challenging enforcement of
speeding statutes, when complaint was not refiled
within one year of dismissal of case. R.C. §
2305.19; Rules Civ.Proc., Rule 15(C).

171 Municipal Corporations 268 f:=1000(2)

268 Municipal Corporations
268XIV Taxpayers' Suits and Other Remedies

268k1000 Actions
268k1000(2) k. Conditions Precedent in

General. Most Cited Cases
Drivers who brought taxpayer action against village

0 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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and village officials challenging enforcement of
speeding statutes did not post required security by
paying filing fee, even though neither village, nor
trial court, took initiative with respect to security.
R.C. § 733.59.

181 Municipal Corporations 268 f=747(1)

268 Municipal Corporations
268XII Torts

268XII(B) Acts or Omissions of Officers or
Agents

Acts
268k747 Particular Officers and Official

268k747(l) k. In General. Most Cited
Cases
None of facts alleged by drivers with respect to vil-
lage officials' enforcement of speeding ordinances
rose to level of wanton or willful misconduct,
which would except officials from immunity from
suit, even though drivers claimed that officials
knew that posted speed limit was improper some-
time before speeding tickets in question were is-
sued, where exhibits merely showed that proper
speed limit had been in dispute for some time, and
trial court did not rale that any of posted speed lim-
its were improper until after time at issue. R.C. §
2744, et seq.

191 Municipal Corporations 268 f=742(3)

268 Municipal Corporations
268XII Torts

268X11(A) Exercise of Governmental and
Corporate Powers in General

268k742 Actions
268k742(3) k. Time to Sue and Limita-

tions. Most Cited Cases
Even if wanton and willful misconduct on part of
village officials in enforcing speed limit, as neces-
sary to establish that individual officials were not
entitled to immunity, had been established, drivers'
claims still had to fail as untimely, where they were
not filed within two years of speeding violations.
R.C. § 2744.02(A).

1101 Municipal Corporations 268 f=724

268 Municipal Corporations
268XII Torts

268XII(A) Exercise of
Corporate Powers in General

Page 3

Govemmental and

268k724 k. Governmental Powers in Gen-
eral. Most Cited Cases
Enforcement of speed trap was governmental func-
tion for purposes of immunity statutes, even if gov-
emment officials made error in enforcement, given
statutory defmition of "govemmental functions"
which included police services, judicial and legis-
lative functions, regulation of traffic, and the erec-
tion of traffic control devices. R.C. § 2744.01(C)(2).

1111 Municipal Corporations 268 E=1000(3)

268 Municipal Corporations
268XIV Taxpayers' Suits and Other Remedies

268k1000 Actions
268k1000(3) k. Requesting City Officers

to Bring Action. Most Cited Cases
Drivers who were given speeding tickets and
brought taxpayer action challenging village's en-
forcement of speed trap, failed to provide suffi-
ciently clear and specific written demand upon vil-
lage to enjoin allegedly illegal activity, even though
written request for injunction to village solicitor al-
leged that posted speed limits along highway were
illegal, where demand did not implicate any village
ordinance or resolution in illegality. R.C. §§
733.56, 733.59,

1121 Declaratory Judgment 118A 0=1128

118A Declaratory Judgment
I 18A11 Subjects of Declaratory Relief

l 18AII(F) Ordinances
I18Ak128 k. Ordinances in General. Most

Cited Cases
Trial court was not required to address merits of
drivers' declaratory judgment action seeking declar-
ation that certain speeding ordinances were uncon-
stitutional, given that no remedy was offered and no

® 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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damage was incurred, and drivers failed to timely
notify Attorney General of challenge to constitu-
tionality or to serve Attorney General with constitu-
tional challenge with reasonable amount of time for
Attomey General to evaluate issues and determine
whether to participate. R.C. § 2721.12(A); Rules
Civ.Proc., Rule 4(E),

j131 Limitation of Actions 241 C=58(2)

241 Limitation of Actions
24 111 Computation of Period of Limitation

24111(A) Accrual of Right of Action or De-
fense

241k58 Liabilities Created by Statute
241k58(2) k. Liability of Municipality

or Public Officers. Most Cited Cases
Ticketed drivers' claims of negligence, gross negli-
gence, and breach of fiduciary duty against village
officials arising out of enforcement of speeding
regulations were barred by two-year statute of lim-
itations, given that no driver had received speeding
ticket within prescribed two year period. R.C.
2744.04.

j141 Automobiles 48A f;:P349(10)

48A Automobiles
48A V I1 Offenses

48AVI1(B) Prosecution
48Ak349 Arrest, Stop, or Inquiry; Bail or

Deposit
48Ak349(10) k. What Is Arrest or

Seizure; Stop Distinguished. Most Cited Cases

False Imprisonment 168 C=5

168 False imprisonment
1681 Civil Liability

1681(A) Acts Constituting False Imprison-
ment and Liability Therefor

168k1 Nature and Elements of False Im-
prisonment

168k5 k. Act or Means of Arrest or
Detention. Most Cited Cases
Evidence presented by drivers in action challenging

Page 4

village's enforcement of speeding ordinance did not
support finding of false arrest, where it did not es-
tablish arrest at all under legal definition of arrest
and precedent that brief roadside confrontation with
police officer for purpose of issuing citation was
not arrest.

I 151 Parties 287 C=35.63

287 Parties
287111 Representative and Class Actions

287111(C) Particular Classes Represented
287k35.63 k. Constitutional Challenges

and Actions Against Govemment in General. Most
Cited Cases
Drivers who brought action challenging village's
enforcement of speeding ordinance did not estab-
lish right to certify action as class action, given that
claims that were not filed within applicable limita-
tion periods or suffered from other fatal defects
could not have fairly and adequately protected in-
terests of unnamed members of reputed class, if
any, whose claims were not barred, no representat-
ive party had viable claim upon which relief could
granted, and statute of limitations barred large per-
centage of claims of hundreds of individuals who
received tickets in disputed area as listed by
drivers. Rule Civ.Proc., Rule 23(A).

1161 Constitutional Law 92 E=967

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(C) Determination of Constitutional
Questions

92VI(C) I In General
92k964 Form and Sufficiency of Ob-

jection, Allegation, or Pleading
92k967 k. Particular Claims. Most

Cited Cases
(Formerly 92k46(2))

Drivers who received speeding tickets, and who
sought to challenge speeding ordinances as uncon-
stitutional, failed to identify ordinance that was ar-
guably contrary to Ohio law, even though drivers
referenced missing exhibit to complaint, which pur-

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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portedly listed complained-of ordinances, and in
trial brief, drivers referenced two resolutions spe-
cifically, where one resolution adopted Ohio Re-
vised Traffic Code, which drivers did not allege
was unconstitutional, and second resolution, which
rescinded prior resolution, did not set any speed
limit, but rather simply allowed Ohio Director of
Transportation to determine and approve speed lim-
its.

Ray A. Cox, Atty. Reg. No. 0011711, Dayton, OH,
for Plaintiffs-Appellants.
W. McGregor Dixon, Jr., Atty. Reg. No. 0015005,
Troy, OH, for Defendants-Appellees.

WOLFF, P.J.
*1 On April 1, 1994, Terry Bowshier and Yvonne
Newport filed a complaint on behalf of themselves
"and all others similarly situated" against the Vil-
lage of North Hampton, its mayor, its chief of po-
lice, its clerk, and its council members (hereinafter
collectively referred to as "North Hampton"). The
complaint was styled as a taxpayer action to enjoin
the expenditure of village monies to enforce certain
speed limits and as a declaratory judgment action to
have unspecified ordinances related to the speed
limits declared unconstitutional. The complaint also
sought class certification and damages under Sec-
tion 1983, Title 42, U.S.Code. It alleged that North
Hampton had been illegally issuing speeding tickets
on State Route 41 based on speed limits that were
below those allowed by state law. Richard Buckley
was added as a plaintiff on January 22, 1996. On
October 29, 1996, the plaintiffs dismissed the ac-
tion without prejudice pursuant to Civ.R. 41(A)
after the trial court granted North Hampton's mo-
tion to decertify the class.

On December 2, 1996, Bowshier and Newport re-
filed an identical complaint except that four addi-
tional plaintiffs were named: Jimmie L. Bach,
Robert W. Pour, Jerry L. Harris, and William D.
Deaton. Buckley was not named in this complaint.
In response, North Hampton asserted that the stat-
ute of limitations had expired on many of the
claims set forth in the complaint. On May 7, 1998,
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the trial court found that the limitations periods set
forth in R.C. 2744.04 and R.C. 2305.10 applied to
the claims. Each of these statutes provide for a two-
year limitation period. Thus, regarding the plaintiffs
who had not been party to the prior suit, the trial
court concluded that their claims were barred if
they had not arisen after December 2, 1994. The
savings statute applied to Bowshier's and Newport's
claims. Accordingly, the trial court concluded that
Bowshier's and Newport's claims were barred if
they had not arisen after April 1, 1992. Bach's,
Pour's, Harris's and Deaton's speeding violations all
predated December 2, 1994. Newport's speeding vi-
olation predated April 1, 1992, and Bowshier had
never been ticketed for speeding. The court with-
held ruling on the declaratory judgment action
pending "identification of a specific ordinance."

On October 1, 1999, the plaintiffs moved to file an
amended complaint. The trial court sustained the
plaintiffs' motion on November 16, 1999 over
North Hampton's objections. The amended com-
plaint differed from the December 2, 1996 com-
plaint in that it added Buckley as a plaintiff and ad-
ded causes of action for negligence and gross negli-
gence, breach of fiduciary duty, fraud, and false ar-
rest.

The parties ultimately agreed that the case would be
submitted to the court for complete resolution based
on a statement of stipulated facts, statements of
non-stipulated facts, depositions, affidavits, and ex-
hibits. The trial court disposed of all of the causes
of action in North Hampton's favor and offered, in
several instances, multiple reasons for its decision
with respect to each count.

*2 The trial court found that the plaintiffs had
"failed to identify a representative party who
suffered any damage within the appropriate statute
of limitations for any of the causes of action set
forth" in the amended complaint. With respect to
the causes of action for negligence or gross negli-
gence and breach of fiduciary duty, the trial court
found that North Hampton was immune from liabil-
ity pursuant to R.C. 2744.02 because the actions at
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issue were governmental functions, that "[n]one of
the facts alleged by plaintiffs * * * rise to the level
of wanton or willful misconduct which would ex-
cept the individual defendants from immunity * *
*," and that the plaintiffs had therefore failed to
state a claim against the village. The court further
found that these causes were govemed by the two-
year statute of limitations set forth in R.C. 2744.04
and were time-barred because none of the plaintiffs
had received a speeding ticket within two years of
the refiled complaint or, pertaining to Bowshier and
Newport, within two years of the filing of the ori-
ginal complaint. With respect to the claim of breach
of fiduciary duty, the trial court also found that this
claim was "not substantially similar to the original
[1994] complaint," and therefore had not been
"saved" by R.C.2305.19.

Regarding the claim of false arrest, the trial court
found that the two-year limitations period set forth
in R.C. 2744.04 applied and that none of the
plaintiffs had received a ticket within this period.
The court also found that receipt of a traffic citation
for speeding does not amount to an arrest. The
court found that the cause of action for a civil rights
violation pursuant to Section 1983, Title 42,
U.S.Code was also governed by a two-year statute
of limitations, set forth in R.C. 2305.10, and was
time-barred.

The trial court rejected the plaintiffs' taxpayer ac-
tion because it found such action to have a one year
limitations period and because the plaintiffs had not
provided security for such an action as required by
R.C. 733.59. The court found that the plaintiffs had
also failed to properly serve the Attomey General
with a copy of the complaint, a jurisdictional re-
quirement pursuant to R.C. 2721.12(A) when one is
seeking to have a municipal ordinance declared un-
constitutional. Moreover, the court concluded that
the plaintiffs had failed to identify the ordinance
that they claimed was unconstitutional.

With respect to the fraud claim, the trial court
found that this claim was "not substantially similar
to the original complaint" and therefore was not
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"saved" by R.C. 2305.19. The court also held that
the plaintiff had failed to allege fraud with suffi-
cient specificity to satisfy the pleading require-
ments of Civ.R. 9(B).

The plaintiffs raise eight assignments of error on
appeal. We will discuss these assignments in the or-
der that facilitates our discussion, rather than the
order in which they are presented.

1. THE COURT ERRED IN HOLDING THAT
THE MAXIMUM TIME APPLICABLE TO
PLAINTIFFS' COMPLAINT IS A TWO-YEAR
STATUTE OF LIMITATIONS PURSUANT TO §
2744.04 O.R.C. OR § 2305.10 O.R.C.

*3 The plaintiffs claim that, because they have al-
leged fraud in support of their taxpayer action, the
four year statute of limitations for fraud applies.
They claim that the trial court erred in applying the
two-year limitation periods set forth in R.C.
2744.01 and R.C. 2305.10 because the issues in this
case are not encompassed by R.C. 2744.01 and be-
cause R.C. 2305.10 is not implicated when there is
no personal or bodily injury involved.

[1] In determining the applicable statute of limita-
tions in a given action, the supreme court has held
that the crucial consideration is the actual nature or
subject matter of the cause, rather than the form in
which the complaint is styled or pleaded. Hunter v.
Shenango Furnace Co. (1988), 38 Ohio St.3d 235,
237, 527 N.E.2d 871. Thus, the fact that the
plaintiffs characterize the village's conduct as fraud
is not controlling. The plaintiffs' claims related to
North Hampton's role in setting and enforcing the
speed limits within the village. These are traditional
govetnmental functions, and the plaintiffs claim
that they were injured by the manner in which
North Hampton performed these functions. This ac-
tion is properly characterized as one for political
subdivision tort liability pursuant to R.C. Chapter
2744, and the trial court did not err in applying the
limitation period set forth therein at R.C. 2744.04.
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[2]R.C. 2305.10 was applicable because it related
to the plaintiffs' claim, pursuant to Section 1983,
Title 42, U.S.Code, that their civil rights had been
violated when they were ticketed under an illegal
ordinance and illegal "signage," causing them to
pay fines and costs under duress. Section 1983 does
not contain a statute of limitations. Wilson v. Gar-
cia (1985), 471 U.S. 261, 266, 105 S.Ct. 1938,
1942, 85 L.Ed,2d 254. For purposes of "firmly
defined, easily applied rules," the Supreme Court
has held that the proper statute of limitations for all
Section 1983 claims is the personal injury statute of
limitations in the state where the claim arises,
rather than basing the limitation period in each case
upon the varying factual circumstances and legal
theories presented. Id at 270, 276, 105 S.Ct. at
1944, 1947. When faced with this issue, the Sixth
Circuit Court of Appeals has consistently held that
the appropriate statute of limitations for Section
1983 actions in Ohio is the two-year period set
forth in R.C. 2305.10, Ohio's statute of limitations
for bodily injury and injury to personal property.
See, e.g., Browning v. Pendleton (C.A.6, 1989),
869 F.2d 989, 992; Kuhnle Brothers, Inc. v. Geauga
Cty. (C.A.6, 1997), 103 F.3d 516, 519. See, also,
Gaston v. Toledo (1995), 106 Ohio App.3d 66, 78,
665 N.E.2d 264.

Moreover, we are unpersuaded by the plaintiffs ar-
gument that their action sounded in fraud. Fraud re-
quires proof of a representation that is material to
the transaction, made falsely, with knowledge or
reckless disregard of its falsity, with the intent of
misleading another into relying on it, justifiable re-
liance on the misrepresentation, and damages prox-
imately caused by the reliance. Kelley v. Ford Mo-
tor Credit Co. (2000), 137 Ohio App.3d 12, 16, 738
N.E.2d 9. The alleged "representation" in this case-
presumably the speed limit signs along State Route
41-is simply not the type of representation contem-
plated by the common law definition of fraud, nor
is the issuance of a speeding ticket the kind of
"transaction" contemplated therein. Further, the
plaintiffs can hardly argue that they relied on the
representations in question; they were only ticketed
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by virtue of driving in excess of the posted speed
limits. For these reasons and others, the trial court
properly rejected the plaintiffs' contention that their
claim sounded in fraud and that the four year stat-
ute of limitations applied.

*4 The first assignment of error is overruled.

H. THE COURT ERRED IN FAILING TO CON-
SIDER THE EFFECT OF § 2305.19 O.R.C.

The plaintiffs allege that the trial court did not con-
sider the applicability of R.C. 2305.19, the savings
statute. The plaintiffs assert that the savings statute
applied to all of their claims because the 1996 com-
plaint "was exactly the same when refiled" as the
1994 complaint and that all additional parties and
causes of action contained in the amended com-
plaint "must survive."

R.C. 2305.19 provides:

In an action commenced, or attempted to be com-
menced, * * * if the plaintiff fails otherwise than
upon the merits, and the time limited for the com-
mencement of such action at the date of * * * fail-
ure has expired, the plaintiff * * * may commence a
new action within one year after such date.

The plaintiffs argue that R.C. 2305.19 saved all of
the plaintiffs and claims in their 1996 refiled com-
plaint and in their 1998 amended complaint, al-
though some of the plaintiffs and causes of actions
in the amended complaint had not been set forth in
either of the previous complaints. The trial court
found that the plaintiffs' claims for breach of fdu-
ciary duty and fraud were not "saved" because they
were "not substantially similar to the original com-
plaint."Because we concluded under the first as-
signment of error that the plaintiffs' claim was not
properly styled as a claim for fraud, we will not re-
visit that claim here. Rather, we will focus on
whether the breach of fiduciary duty claim was
"saved" under R.C. 2305,19.

[3] As a general rule, a claim asserted in an
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amended pleading relates back to the date of the
original pleading if it arose out of the conduct,
transaction, or occurrence set forth or attempted to
be set forth in the original pleading. Civ.R. 15(C);
Kraly v. Vannewkirk (1994), 69 Ohio St.3d 627,
631, 635 N.E.2d 323. The relevant inquiry, then,
for whether the 1998 amended complaint related
back to the 1996 refrled complaint is whether the
claim for breach of fiduciary duty arose out of the
same conduct, transaction, or occuffence upon
which the causes of action in the original complaint
were based. Based on our review of the complaints,
the conduct at issue was the same throughout. Thus,
the breach of fiduciary duty claim in the amended
complaint related back to the refiled complaint.

[4] Whether this claim was saved by the savings
statute depends on whether it was "substantially the
same" as the claims set forth in the original com-
plaint. See Rios v. The Grand Slam Grille (Nov. 18,
1999), Cuyahoga App. No. 75150, unreported, As
noted supra, the trial court found that breach of f3-
duciary duty was not substantially similar to the
claims in the original complaint, namely a taxpayer
action, declaratory judgment action, and civil rights
claim. In our view, however, both the breach of fi-
duciary duty claim and the taxpayer action asserted
that North Hampton officials had abused the au-
thority with which they had been entrusted by en-
forcing a "speed trap." In our view, these claims
were substantially the same, and the savings statute
did apply to the breach of fiduciary duty claim. The
trial court erred in concluding otherwise. However,
in light of our disposition of the third assignment of
error, infra, the plaintiffs were not prejudiced by
this error.

*5 [5][6] We now turn to the plaintiffs' argument
that the savings statute applied to the four plaintiffs
who were named for the first time in the refiled
complaint because they were "members of the un-
named class." This argument lacks merit. No class
was certified in the original action. In fact, the
plaintiffs appear to have dismissed their original
claim because the trial court refused to certify a
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class when the plaintiffs failed to properly identify
and notify the potential members of the class. The
case was not treated as a class action when it was
refrled.F"'Thus, we fail to see how the savings
statute could have applied to the new plaintiffs by
virtue of their membership in an "unnamed" class.
Moreover, by its plain language, R.C. 2305.19 ap-
plies to the plaintiff in the original action. Bach,
Pour, Harris, and Deaton were not plaintiffs in the
1994 action. The plaintiffs' effort to add Buckley as
a plaintiff was also improper because he was a
plaintiff in the original action but did not refile his
complaint within one year of the dismissal of that
case, as required by R.C. 2305.19.

FN l. The trial court did certify the class at
one point, but it vacated that order a short
time later when the parties "agreed" that
class certification was "premature." Joum-
al Entry, July 3, 1997.

The second assignment of error is overruled.

V. THE COURT ERRED IN HOLDING THE
PLAINTIFFS DID NOT PROVIDE SECURITY
AS DEFINED AND REQUIRED BY § 733.59
O.R.C.

Plaintiffs contend that it "was impossible" for them
to have posted any security pursuant to R.C. 733.59
because North Hampton did not request any secur-
ity and the trial court did not determine what
amount was required. Plaintiffs also claim that their
payment of filing fees amounted to "security for the
cost of the proceeding" pursuant to R.C. 733.59.

[7] The supreme court has held that "R.C. 733.59
unequivocally withholds jurisdiction to bring a stat-
utory taxpayer action unless [the required security]
is given." State a ret. Citizens for a Better Ports-
mouth v. Snydor (1991), 61 Ohio St.3d 49, 54, 572
N.E.2d 649. Without such security, the action is not
a proper statutory taxpayer action. Id. Moreover,
Snydor implicitly held that the payment of the ini-
tial filing fee did not satisfy the security require-
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ment set forth at R.C. 733.59. Id.; National Elec.
Conirs. Assn., Inc. v. Mentor ( 1995), 108 Ohio
App.3d 373, 381, 670 N.E.2d 1042, citing Snydor,
61 Ohio St.3d at 54, 572 N.E.2d 649 (Douglas, J.,
concurring in part and dissenting in part). Thus, we
reject the plaintiffs' argument that they had satisfied
the requirement of R.C. 733.59 by paying the filing
fee. We are also unpersuaded that the plaintiffs
were unable to pay security for the cost of proceed-
ing by virtue of the fact that neither North Hampton
nor the trial court had taken the initiative in that re-
gard. The plaintiffs should have sought to have the
trial court determine the required security.

The fifth assignment of error is overruled.

VIII. THE COURT ERRED IN HOLDING INDI-
VIDUAL COUNCIL MEMBERS AND ALL DE-
FENDANTS ARE IMMUNE UNDER §
2744.01(Cx2)(f), § 2744.02 O.R.C., AND §
2744.03 O.R.C.

The plaintiffs argue that the officials of North
Hampton were not immune from liability because
willful and wanton misconduct is excepted from the
general grant of immunity contained at R.C.
2744.02(A). The plaintiffs also contend that North
Hampton was not immune from liability because
maintaining a "speed trap" is not a govemmental
function.

*6 [8][9] The trial court concluded that "[n]one of
the facts alleged by plaintiffs in the Second
Amended Complaint rise to the level of wanton or
willful misconduct which would except the indi-
vidual defendants from immunity under R.C.
Chapter 2744."We agree with this conclusion. Al-
though the plaintiffs claim that officials knew for a
fact that the posted speed limit was improper some-
time before the speeding tickets in question were is-
sued, their exhibits merely show that the proper
speed limit had been in dispute for some time. The
trial court did not rule that any of the posted speed
limits were improper until 1996. This evidence fails
to establish that North Hampton knowingly en-

Page 9

forced an illegal speed limit from 1990 through
1994, as the plaintiffs suggest. Moreover, even if
wanton and willful misconduct had been estab-
lished, the plaintiffs' claims would fail because they
were not filed within two years of their speeding vi-
olations, as required by R.C. 2744.04(A).

110] The plaintiffs' argument that enforcing a
"speed trap" is not a goverrtmental function is like-
wise without merit. R.C. 2744.01(C)(2) defines
governmental functions so as to include police ser-
vices, judicial and legislative functions, regulation
of traffic, and the erection of traffic control devices.
This definition compels the conclusion that North
Hampton's implementation and enforcement of
speed limits was a govermnental function, notwith-
standing the fact that its officials may have made
errors in performing this function.

The eighth assignment of error is overruled.

III. THE JUDGMENT IS NOT SUSTAINED BY
THE EVIDENCE AND IS AGAINST THE MANI-
FEST WEIGHT OF THE EVIDENCE ON EACH
OF THE CAUSES OF ACTION.

Under this assignment of en•or, the plaintiffs argue
that the trial court's finding with respect to each of
its causes of action was against the manifest weight
of the evidence.

[11] The plaintiffs contend that they complied with
the statutory requirements for a taxpayer action be-
cause they had first requested that the village take
action and it had refused to do so. The trial court
dismissed this cause of action based on the statute
of limitations and the fact that security had not been
provided as required by statute. North Hampton
makes the additional argument that the action was
properly dismissed because the plaintiffs' written
demand upon the village to enjoin the allegedly il-
legal activity was not sufficiently clear or specific.

We have already discussed the fact that posting se-
curity was a jurisdictional requirement for bringing
a taxpayer action and that the plaintiffs failed to
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comply with this requirement. See discussion of
Fifth Assignment of Error, supra.Notice to the vil-
lage solicitor of the alleged illegality with a request
that the solicitor seek an injunction to restrain the
misapplication of funds was also a jurisdictional re-
quirement pursuant to R.C. 733.56 and R.C. 733.59.
North Hampton correctly points out that the
plaintiffs' written request to the village solicitor that
he seek an injunction alleged that the posted speed
limits along State Route 41 in North Hampton were
illegal but did not implicate any village ordinance
or resolution in the illegality. This written request
was inadequate to put the village on notice regard-
ing the nature of the taxpayers' complaint, and thus
the plaintiffs had not properly invoked R.C. 733.59.
For these reasons, the trial court did not err in dis-
missing the taxpayer action.

*7 We do express some doubt, however, about the
trial court's conclusion that the taxpayer action was
barred by the one year statute of limitations set
forth at R.C. 733.60. R.C. 733,60 provides that
"[nlo action to enjoin the performance of a contract
entered into or the payment of any bonds issued by
a municipal corporation shall be brought or main-
tained unless commenced within one year from the
date of such contract or bonds."Several courts have
held that R.C. 733.60 only applies to a R.C. 733.56
action for the misapplication of funds where the
misapplication of funds is rooted in a contract. See
Berea ez rel. Ward v. Trupo (2001), 141 Ohio
App.3d 772, 776, 753 N.E.2d 286;Lordstown ex rel.
Kibler v. Craigo (June 30, 1994), Trumbull App.
No. 93-T-4919, unreported; Model Neighborhood
Residents Assn. v. Owens (1989), 61 Ohio Misc.2d
40, 43, 573 N.E.2d 790. See, also, Cuyahoga Falls
v. Robart (1991), 58 Ohio St.3d 1, 3, 567 N.E.2d
987 (holding that the one year statute of limitations
in R.C. 733.60 applies to the misapplication of
funds when the misapplication of funds is the result
of an illegal contract). Because the misapplication
of funds alleged in this case did not relate to a con-
tract, we question whether the one year limitation
period set forth at R.C. 733.60 applied. However,
we need not reach this issue in light of the other

valid bases for the trial court's decision.
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[12] The plaintiffs further contend that the trial
court improperly failed to address the merits of its
declaratory judgment action. The trial court found
that the declaratory judgment action failed to state a
claim upon which relief could be granted because
"no remedy was offered and no damage was in-
curred."The trial court also found that the plaintiffs
had failed to notify the Attomey General of their
challenge to the constitutionality of the ordinance
as required by R.C. 2721.12(A) and Civ.R. 4(E).

R.C. 2721.12(A) provided, in pertinent part, that:

In any action or proceeding that involves the valid-
ity of a municipal ordinance or franchise, the muni-
cipal corporation shall be made a party and shall be
heard, and, if any statute or the ordinance or fran-
chise is alleged to be unconstitutional, the attorney
general also shall be served with a copy of the pro-
ceeding and shall be heard.

The language of R.C. 2721.12(A) is mandatory, and
compliance with this provision is jurisdictional.
Cic•co v. Stockmaster (2000), 89 Ohio St.3d 95,
100, 728 N.E.2d 1066. Moreover, the Attorney
General must be served when the constitutional
challenge is initially pleaded to provide a reason-
able amount of time for the Attorney General to
evaluate the issues and detetmine whether to parti-
cipate in the case. Id. at 99, 728 N.E.2d 1066. The
plaintiffs' attempt to serve the Attomey General in
May 2000 failed to satisfy this requirement. Be-
cause the supreme court has held that this require-
ment is jurisdictional, the trial court did not err in
dismissing the declaratory judgment action.

[13] The plaintiffs also contend that the trial court's
determination on their negligence or gross negli-
gence cause of action was against the manifest
weight of the evidence. As discussed supra, this
claim had a two year statute of limitations pursuant
to R.C. 2744.04, and none of the plaintiffs had re-
ceived a speeding ticket within the prescribed two
year period. The plaintiffs' claim for breach of fidu-
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ciary duty suffers from the same infirmity. The
plaintiffs argue that the trial court's conclusion that
they had failed to state a claim for fraud is also
against the manifest weight of the evidebce. We
discussed the merits of the fraud claim supra, and
we rely on that discussion here.

*8 [141 Finally, the plaintiffs argue that the evid-
ence supported their claims of false arrest "[i]f po-
lice officers held Plaintiffs for one minute, against
their will, for speed limits that were in violation of
the law."This argument ignores the legal defmition
of an arrest and supreme court precedent holding
that a brief roadside confrontation with a police of-
ficer for the purpose of issuing a citation is not an
arrest. .State v. Darrah (1980), 64 Ohio St.2d 22,
26-27, 412 N.E.2d 1328. See, also, State v. Barker
(1978), 53 Ohio St.2d 135, 139, 372 N.E.2d 1324.
The evidence did not support a finding of false ar-
rest because it did not establish an arrest at all.

The third assignment of error is overruled.

We will address the fourth and seventh assignments
of error together.

IV. THE COURT ERRED IN FAILING TO ES-
TABLISH A CLASS AS DEMANDED, OR, IN
THE ALTERNATIVE, ALLOCATE IDENTIFIED
PLAINTIFFS AS JOHN/JANE DOES.

VII. THE COURT ERRED IN HOLDING THE
PLAINTIFFS HAVE FAILED TO IDENTIFY
ANYONE WHO SUFFERED MONETARY DAM-
AGES OR ANY REPRESENTATIVE PARTY
WHO SUFFERED DAMAGES FOR PURPOSES
OF THIS CLASS ACTION.

The plaintiffs claim that they should have been per-
mitted to maintain a class action because they satis-
fied the requirements set forth in Civ.R. 23.

Civ.R. 23(A) provides:

One or more members of a class may sue or be sued
as representative parties on behalf of all only if (I)
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the class is so numerous that joinder of all members
is impracticable, (2) there are questions of law or
fact common to the class, (3) the claims or defenses
of the representative parties are typical of the
claims or defenses of the class, and (4) the repres-
entative parties will fairly and adequately. protect
the interests of theclass.

[15] We disagree with the plaintiffs' claim that they
had satisfied all of these requirements. Given our
conclusion supra that the named plaintiffs' claims
were not filed within the applicable limitation peri-
ods or suffered from other fatal defects, we are un-
persuaded that they could have fairly and ad-
equately protected the interests of the unnamed
members of the reputed class, if any, whose claims
were not barred. Although the fact that a statute of
limitations may bar the claims of some, but not all,
class members does not automatically preclude cer-
tification of the class, it is beyond dispute that a
class action cannot survive without a representative
party who has a viable claim upon which relief can
be granted. See Hamilton v. Ohio Savings Bank
(1998), 82 Ohio St.3d 67, 84, 694 N.E.2d 442.

We are unimpressed by Plaintiffs' Exhibit Z, upon
which the plaintiffs rely in arguing for the appropri-
ateness of class certification. They contend that the
trial court "apparently did not consider" Exhibit Z
or it would have recognized that the plaintiffs had
identified individuals "who [had] suffered damages
for purposes of this class action."Exhibit Z lists
hundreds of names of individuals who received
tickets in the disputed area between 1990 and 1994.
The statute of limitations would have barred the ac-
tions of a large percentage of those listed in Exhibit
Z because their tickets were issued more than two
years prior to the filing of the April 1994 original
complaint. Furthermore, we concluded under the
second assignment of error, supra, that the savings
statute did not apply to those who were not named
plaintiffs in the original action because the class
had not been certified when that case was voluntar-
ily dismissed.

*9 For the foregoing reasons, the trial court did not
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err in failing to certify a class. The fourth and sev-
enth assignments of error are overruled.

VI. THE COURT ERRED IN HOLDING THAT
THE PLAINTIFFS HAD NOT IDENTIFIED AN
ORDINANCE OR RESOLUTION THAT IS UN-
CONSTITUTIONAL.

The plaintiffs claim that the trial court erred and
must not have considered the parties' stipulations in
arriving at the conclusion that they had failed to
identify an ordinance or resolution that was uncon-
stitutional.

[16] This case originated in 1994 with the filing of
a complaint in which the plaintiffs alleged that
North Hampton had "passed an Ordinance reducing
the speed limit on State Route 41."The ordinance
was not identified with specificity. The same was
true of the refiled complaint in 1996. In May 1998,
the trial court ruled on the applicable statute of lim-
itations but withheld judgment on the declaratory
judgment action until "an appropriate time after the
identification of a specific ordinance in ques-
tion."By December 1999, the plaintiffs had still
failed to specifically identify the ordinance or or-
dinances that they claimed were unconstitutional,
and North Hampton filed a Motion to Dismiss or in
the Alternative for a More Defmite Statement ask-
ing that the plaintiffs identify the alleged illegal or-
dinance(s). In response, the plaintiffs stated:

* * * Attached to the Second Amended Complaint
as Exhibit D is [sic] all the ordinances of Defend-
ants provided pursuant to Plaintiffs' discovery re-
quests. If there are others, they were not provided.
Those are, therefore, the ordinances at issue. * * *

In our record, there is no Exhibit D attached to the
amended complaint. The tenor of the plaintiffs' re-
sponse, however, implies that they sought to have
all of the village's ordinances declared unconstitu-
tional or that they thought that a comprehensive list
of the village's ordinances was responsive to the re-
quest for more specificity.

Page 12

In May 2001, in their trial brief, the plaintiffs for
the fust time referenced Village Ordinance 93-8
and Resolution 93-8 specifically. Pursuant to Or-
dinance 93-8, North Hampton adopted the Ohio Re-
vised Traffic Code as the official village ordinances
for all traffic matters. The plaintiffs, however, do
not contend that the Ohio Revised Traffic Code is
unconstitutional. In fact, this is the law that they
want North Hampton to enforce.

Pursuant to Resolution 93-8, North Hampton res-
cinded Resolution 93-4, which had authorized the
Ohio Director of Transportation to conduct a study
and to determine the "reasonable and safe prima
facie speed limits on State Route 41" and had au-
thorized the posting of signs in accordance with
that determination. The plaintiffs also submitted
subsequent Resolution 94-2, which reflected North
Hampton's view that it had "grandfather type ap-
proval" of speed limits that were apparently lower
than those determined by the Director of Transport-
ation and requested that the Director of Transporta-
tion approve the lower speed limits as "reasonable,
valid, and safe." While the plaintiffs' belated refer-
ences to these resolutions shed light on their objec-
tion to North Hampton's speed limits, these resolu-
tions do not expressly establish a speed limit that is
contrary to the Revised Traffic Code. They do not
establish a speed limit at all. Rather, they request
the Ohio Director of Transportation to determine
and to approve speed limits, As such, the trial court
could have reasonably concluded that the plaintiffs
had failed to identify an ordinance that was argu-
ably contrary to Ohio law. Moreover, we note that
this issue is academic in light of our conclusion un-
der the third assignment of error that the constitu-
tional challenge had not been properly brought be-
cause the Attomey General had not been notified.

•10 The sixth assignment of error is overruled.

The judgment of the trial court will be affirmed.

BROGAN, J. and FAIN, J., concur,
Ohio App. 2 Dist.,2002.
Bowshier v. Village Of North Hampton, Ohio
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Not Reported in N.E,2d Page 13
Not Reported in N.E.2d, 2002 WL 940125 (Ohio App. 2 Dist.), 2002 -Ohio- 2273

Not Reported in N.E.2d, 2002 WL 940125 (Ohio
App. 2 Dist.), 2002 -Ohio- 2273
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