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I. PRELIMINARY STATEMENT

Appellants' attempt to supplement the record before this Court after oral argument is

plainly not contemplated by the Rules of Practice. Moreover, the statement that Appellants

purport to "correct" is in fact the truth. There is no dispute that the prosecutor's office

investigated the circumstances surrounding Jane Roe's abortion and that no criminal charges

were filed. Accordingly, Appellees respectfully request that the Court deny Appellants' motion

for leave.

II: ARGUMENT

As Appellants concede in their motion, the circumstances in whieh a party can file post-

argument materials are strictly circumscribed. S. Ct. R. IX, Section 9, provides:

Unless ordered by the Supreme Court, the parties shall not tender
for filing and the Clerk shall not file any additional briefs or other
materials relating to the merits of the case after the case has been
orally argued. If a relevant authority is issued by a court other than
the Supreme Court after oral argument, a party may file a citation
to the relevant authority but shall not file additional argument.

The Court has not ordered the filing of additional materials, and Appellants offer no newly

issued relevant authority. S. Ct. R. IX does not contemplate motions for leave to supplement the

record after oral argument. Appellants' alleged correction relies on an affidavit of Hamilton

County Assistant Prosecuting Attorney Mark E. Piepmeier that is not part of the reeord. 1

1 Mr. Piepmeier's affidavit was attached to the attempted notice of clarification/correction of
the record of amicus Hon. Joseph T. Deters, referenced in Appellants' current motion, as well as
the Appellants' initial "motion for leave to file notice of clarification/correction of record," both
of which were rejected for filing by the Clerk of this Court.

Appellants also attached Mr. Piepmeier's affidavit to the Motion of Plaintiffs-Appellees to
Strike Portion of Defendants-Appellants' Brief filed in the First District Court of Appeals, which
that court rejected. See Dec. 13, 2006, Entry Overruling Motion to Strike Portions of
Appellants' Brief.
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Accordingly, Appellants' purported motion is not contemplated by the Rules and-as

demonstrated infra-is unnecessary in any event. The motion should, therefore, be denied.

Appellants' Counsel made no "misstatement of fact made at oral argument." The

question and answer of Justice Stratton and Appellees' Counsel, quoted in Appellants' motion,

proceeded as follows:

Justice Stratton:. Let me ask you about Joe Deters's position on the criminal aspects.
1 was interested in that when I accepted this case because of the
allegation that failure to report was a criminal violation if there was
child abuse and I was interested in that effect on the punitives. But
if I understand in reading the brief, there was never a criminal
prosecution in this case or Joe Deters's office, the Prosecutors office,
declined to pursue it.

Mr. Buckley: There was no prosecution and the Prosecutor's office investigated.

It is undisputed that the circumstances of Jane Roe's abortion were investigated, and Planned

Parenthood never faced any charges in relation to the abortion. The exchange between Justice

Stratton and Appellees' counsel does not misrepresent these facts.

That exchange further makes clear that the Prosecutor's ability to investigate claims of

failure to report abuse is not at issue in this appeal. The follow-up question and answer in this

colloquy-which Appellants chose not to include in their motion-were as follows:

Justice Stratton: If they still choose to go forward do they have a separate power of
subpoena independent of this legal issue before us?

Mr. Buckley: Yes. There is nothing about this case that restricts any prosecutor
from proceeding and in fact the plaintiffs have all the evidence they
need to try this case.

There is no need to supplement the record to correct any statement made by Appellants' Counsel

at oral argument, and the motion should be denied.



III. CONCLUSION

For the foregoing reasons, Appellees request that Appellants' motion be denied.

y subm

aniel J. BuckleyAW3772)
Gounsel ofReco
Maureen P. Haney (0070920)
Dorothea K. Langsam (0082973)
VORYS, SATER, SEYMOUR AND PEASE LLP
Suite 2000, Atrium Two
221 East Fourth Street
P.O. Box 0236
Cincinnati, OH 45201-0236
Tel: (513) 723-4000
Fax: (513) 723-4056
djbuckley@vorys.com

Suzanne K. Richards (0012034)
John J. Kulewicz (0008376)
Michael R. Thomas (0000947)
Alexandra T. Schimmer (0075732)
VORYS, SATER, SEYMOUR AND PEASE LLP
52 East Gay Street
P.O. Box 1008
Columbus, OH 43216-1008
Tel: (614) 464-6400
Fax: (614) 464-6350

Counsel for Defendants-Appellees
Planned Parenthood Southwest Ohio
Region and Roslyn Kade, M.D.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appellees' Memorandum in Opposition to
Appellants' Motion for Leave to File Post-Argument Notice to Correct Misstatement at
Argument has been served by electronic and United States mail on the 7th day of November,
2008, to the following:

CRABBE BROWN & JAMES LLP
Brian E. Hurley (00007827)
Robert J. Gehring (0019329)
30 Garfield Place, Suite 740
Cincinnati, OH 45202
Tel: (513) 784-1525
Fax: (513) 784-1250

KEATING MUETHING & KLEKAMP, PLL
Richard L. Creighton, Jr. (0021806)
William A. Posey (0021821)
Charles M. Miller (0073844)
1800 Provident Tower
One East Fourth Street
Cincinnati, OH 45202

WHITE, GETGEY, & MEYER CO., LPA
Nicholas E. Bunch (0015008)
1700 Fourth & Vine Tower
One West Fourth Street
Cincinnati, OH 45202

Counsel for Plaintiffs-Appellants
John and June Roe



KIRKPATRICK LAW OFFICES PC
Joel J. Kirkpatrick (0071924)
31800 Northwestern Highway, Suite 350
Farmington Hills, MI 48334
Tel: (248) 855-6010
Fax: (866) 241-4152

and
AMERICANS UNITED FOR LIFE
Mailee R. Smith
310 S. Peoria Street, Suite 500
Chicago; IL 60607
Tel: (312) 492-7234
Fax: (312) 492-7235

Counsel for Amici Curiae Representatives
John Boehner, Steve Chabot, Jim
Jordan, Bob Latta, and7ean Sclunidt


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6

