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Statement of the Case, Facts, and Introduction

As stated in the State’s Merit Brief, this case involves a routine OVI arrest. On August
12, 2006, at approximately 2:30 a.m., Trooper Shawn Martin of the Ohio State Highway Patrol
noticed Ms. Derov’s car and saw that the tags on the license plates were expired.! He checked
the license plate number through LEADS and it came back as being registered to a different
vehicle than which Ms. Derov was driving. Thereafter, Trooper Martin initiated a traffic stop
and approached the stopped vehicle.®

Martin could smell a strong odor of alcohol on Derov’s breath’ and observed that her
eyes were glassy and red.” Martin requested that Derov exit her vehicle® and subsequently had
her perform field sobriety tests’ and a portable breath test® Derov failed all but one of these

tests.” Derov admitted then, in response to inquiry by Martin, that she had consumed alcohol

! Tr. at 6-7.
2 Id.
3 1d. at 7.

4 Id. at 8 and 15; see, e.g., State v. Osborn, 9" Dist. No. 07CA0054, 2008-
Chio-3051, § 9, quoting, State v. Toler (Jan. 30, 1998), 2™ Dist. No. 97 CA 47, unreported, 1998
WL 32564, at *2, and stating, “the strong odor of alcohol alone is sufficient to provide an officer
with reasonable suspicion of alcohol impairment.” See, also, State v, Marshall, 2* Dist. No.
2001-CA-35, 2001-Ohio-7081; State v. Haucke (Mar. 17, 2000), 2™ Dist. No. 99 CA 77,
unreported, 2000 WL 282304; State v. Tumer (Jan. 11, 1993), 4™ Dist. No. 812, unreported,
1993 WL 3524.

5 Tr. at 15,
6 Id. at 9.

! 1d. at 10.
s 1d. at 26.

? 1d. at 19, 22-23 and 26.



that evenjng.10 Martin arrested Derov following the field sobriety tests,'!

and admission to
alcoho] consumption, and transported her to the patrol post.'* Once there, Martin gave Derov
breath test.”® Her test registered at .134.1 This is well over the legal limit. And this satisfies
the two necessary elements: drunkenness and driving."?

On appeal, the Seventh District vacated Derov’s conviction, and remanded the matter,
holding among other things that the police lacked probable cause to arrest Derov. In support, the
Seventh District conclude that the Trooper Martin’s use of a portable breath test was
inadmissible to support probable cause, and that the police’s use the horizontal gaze nystagmus
test did not effect substantial compliance with Ohio’s standards for the same.

The State appealed to this Court, and now files its reply brief, urging reversal, in three

propositions of law:

(1) - An Odor of Alcohol Coupled with Glassy Eyes and Failed Sobriety Tests can
Support Probable Cause to Arrest.

(2) A Portable Breathalyzer Test Can Support Probable Cause to Arrest for Driving
Under the Influence.

3) There is No 68-Second Minimum Time Requirement for Substantial Compliance

with the HGN Test,
10 Id. at 26-28.
1 Id. at 26.
12 Id. at 28.

1 1d. at 31 and 53.
14 Id at 54.

15 Id.



Law and Discussion

As stated in the State’s Merit Brief and the various amicus curiae briefs, clear and
concise OVI laws are the antidote that law enforcement officers need to effectively and
efficiently remove those impaired and intoxicated drivers from our streets and highways to clear
the path for innocent travelers. The U.S. Supreme Court recognized the seriousness of driving
while intoxicated and the tragedy that inevitably follows some twenty-five years ago: “The
carnage caused by drunk drivers is well documented and needs no detailed recitation here. This
Court, although not having the daily contact with the problem that the state courts have, has

repeatedly lamented the tragedy.”16

First Proposition of Law: An Odor of Alcohol Coupled with Glassy Eyes and
Failed Sobriety Tests can Support Probable Cause to Arrest.

First, the State’s Memorandum in Support of Jurisdiction contained an obvious
typographical error, to which this Honorable Court accepted jurisdiction to hear the merits of that
argument. And even Appellee and its amicus points out, the original wording contained in the
first proposition of law is circular and self-contradictory. The State is obviously aware that the
17

standard to initiate field sobriety tests is a reasonable, articulable suspicion, not probable cause.

With that in mind, failed sobriety tests cannot support the initiation of the same. It is clear that

16 South Dakota v. Neville (1983), 459 U.S. 553, 558-59, citations omitted.
See, also, Breithaupt v. Abram (1957), 352 U.S. 432, 439, stating “The increasing slaughter on
our highways, most of which should be avoidable, now reaches the astounding figures only heard
of on the battlefield.” Accord Tate v. Short (1971), 401 U.S. 393, 401, deploring “traffic
irresponsibility and the frightful carnage it spews upon our highways.”

17 See State v. Hill (June 25, 2008), 7" Dist. No. 07 CO 12, 2008 Ohio 3249,
1 15, citing State v. Wilson (Mar. 7, 2003), 7" Dist. No. 01 CA 241, 2003 Ohio 1070, at § 17.



this Honorable Court accepted jurisdiction to hear the merits of the State’s argument, and not
necessarily the exact verbiage contained in that proposition.

Second, if Appellee had true contention with the procedural error, and not necessarily the
actual argument that the State has raised, it would have filed a motion to strike the argument at
the moment that she had leamed of this error. And not when she filed her merit brief. The
argument set forth in the State’s Memorandum in Support of Jurisdiction mirrors its argument
now in ifs merit brief. This is the same argument that this Honorable Court accepted jurisdiction
on, and wishes to hear the merits of, and not solely on the proposition’s heading.

As to the State’s argument, “[t]he United States Supreme Court has repeatedly
emphasized that the probable cause standard is a practical, non-technical conception. Probable
cause deals with probabilities, which are not technical, but factual and practical considerations of
everyday life on which reasonable and prudent people, not legal technicians act.”’® Thus, the
basic understanding of probable cause must look to the facts that an officer encounters, and apply
those facts to the existing law.

Specific to drunk driving, “[i]ln determining whether the police had probable cause to
arrest an individval for DUL” courts “consider whether, at the moment of arrest, the police had
sufficient information, derived from a reasonably trustworthy source of facts and circumstances,

sufficient to cause a prudent person to believe that the suspect was driving under [the]

18 United States v. Chase (Aug. 9, 2006), D. Nev. No. 206-CR-0065-PMP-

PAL, unreported, 2006 WL 2347726, at *3, internal quotations omitted, quoting Brinegar v.
United States (1949), 338 U.S. 160, 175-76. U.S. Const. Amend. IV, V, VI, XIV; Oh. Const. ,
Art. I, sec. 14.



influence.”"?

Probable cause, however, “is a fluid concept revolving on the assessment of
probabilities and particular factual contexts not readily or even usefully reduced to a neat set of
legal rules.””® And the U.S. Supreme Court has cautioned that “... because the mosaic which is
analyzed for a reasonable-suspicion or probable-cause inquiry is multi-faceted, one
determination will seldom be a useful precedent for another.””' Hence, “[a] court makes this
determination based on the totality of facts and circomstances surrounding the arrest.”™ And the
“It]esolution of whether the facts establish sufficient probable cause to arrest is a question of
law."™

Chief Justice John Marshall stated that probable cause is established with less evidence
than is required to secure a conviction: “the term ‘probable cause,’” according to its usnal
accepiation, means less than evidence which would justify condemnation; and, in all cases of

024

seizure, has a fixed and well known meaning.”” And the U.S. Supreme Court long ago

19 State v. Homan (2000), 89 Ohio St.3d 421, 427, superseded by statute on
other grounds, citing Beck v. Ohio (1964), 379 U.S. 89, 91; State v. Timson (1974), 38 Ohio
St.2d 122, 127.

20 State v. Morgan, 10" Dist. No. 05AP-552, 2006-Ohio-5297, 1 26, quoting
State v, Anez (C.P. 2000), 108 Ohio Misc.2d 18, 27, citing Ormnelas v. United States (1996), 517
U.S. 690, 698.

2 Ormelas, 517 U.S. at 698, quoting Illinois v. Gates (1983), 462 U.S. 213,
238, internal quotations omitted.

n State v. Crotty, 12" Dist. No. CA2004-05-051, 2005-Ohio-2923, 4 14,
citing State v. Homan (2000), 89 Ohio St.3d 421, 427.

23
App:3d 329, 333.

Crotty supra at ¥ 14, citing State v. Deters (1™ Dist. 1998), 128 Ohio

b Locke v. United States (U.S. 1813), 7 Cranch 339, 348.




recognized that probable cause is a question of probability, not certainty; thus, it affords law
enforcement officers an amount of leeway to effectively and efficiently protect the community:

These long-prevailing standards seek to safeguard citizens from rash and
unreasonable interferences with privacy and from unfounded charges of
crime. They also seek to give fair leeway for enforcing the law in the
community's protection. Because many situations which confront officers
in the course of executing their duties are more or less ambiguous, room
must be allowed for some mistakes on their part, But the mistakes must be
those of reasonable men, acting on facts leading sensibly to their
conclusions of probability. The rule of probable cause is a practical,
nontechnical conception affording the best compromise that has been
found for accommodating these often opposing interests. Requiring more
would unduly hamper law enforcement. To allow less would be to leave
law-abiding citizens at the mercy of the officers' whim or caprice.”

Further, evidence supporting probable cause need not be legally competent to admit at trial*® As
a matter of probabilities, an officer may ultimately be proven wrong, but nevertheless remains

within the bounds of Fourth Amendment jurisprudence.

®

As the Ohio Legislature Lowers the Prohibited Level of Alcohol that One’s Body Should
Possess, It Stands to Reason that an Officer May Observe Less Factors or Indicia of
Intoxication than Before the Legislature Lowered the Prohibited BAC,

It appears that Appellee has gone through great lengths to persuade this Honorable Court
to avoid addressing the merits of the State’s first proposition of law. And one can only wonder
why this is. Appellee argues that the State failed to raise the argument concerning the factors

necessary to support probable cause to arrest for an OVI offense. While the argument may be

framed in different words, the issue remains the same. The issue argued in the trial court was

» Brinegar v. United States (1949), 338 U.S. 160, 176.

* United States v. Ventresca (1965), 380 U.S. 102, 107, citing Draper v.

United States (1959), 358 U.S. 307, 311.



whether probable cause supported Trooper Martin’s decision to arrest Appellee on the night in
question. In the Seventh Distinct, the issue remained the same. And now before this Honorable
Court, the issue—to no surprise—remains the same. To accept Appellee’s contenti(;n that the
State’s merit brief must mirror its argument at every point, is to conclude that each party should
submit the same brief throughout each stage of the.process—from the trial court, to the appellate
coutt, and finally to this Honorable Court. That proposition would ignore the function that each
court is charged with, and the standard of review that each court must adhere to. Simply, the
issue has not been waived, and—as the record indicates—has been argued at each stage
throughout the proceeding of this case.

Appellee is correct in that the standard of probable cause has not changed, and will likely
never change. But, the surrounding facts—“the totality of the circumstances”—will always
change from case to case. And so too will the analysis. This Honorable Court cannot ignore the
fact that a reduction in the prohibited BAC level undoubtedly changes the circumstances in a
way that allows an officer to view the circumstances differently than before the law was
amended. In drawing a comparison to this rationale, this Court should recognize that the same
application of those enumerated factors used in determining one’s level of intoxication and/ or
impairment is used in OVI cases dealing with persons under 21.

Courts already recognize this rationale in dealing with underage OVI cases. The
legislature does not require any signs of impairment to support a conviction, nor an arrest. Why?
Because the Revised Code set forth that a person under the age of 21 who consumes virtually
any amount of alcohol and drives is guilty of a criminal offense.”’” And courts have concluded

the same. Evidence of alcohol consumption by a person under the age of 21 supports probable

27 SeeR.C.4511.19(B).



cause to arrest.”® Consumption alone supports probable cause because of one basic fact: the
prohibited BAC level is so minimal. An experienced officer knows that an underage person’s
BAC will in all probability, measure higher than 0.02 percent, regardless of the actual amount
consumed. There simply is no need to observe any signs of impairment with underage persons.
The Third District reasoned that “because the prohibited amount of blood alcohol in an
underage driver is so minimal, an arresting officer must look for more subtle evidence of
drinking, and evidence of only very slight impairment of performance.”” The court stated “that
an officer must look for less obvious indicators of alcohol consumption when assessing an
underage drinking driver, but not because there is a ‘different’ or ‘lesser’ probable cause
standard to satisfy.”" The standard itself does not change, but the law that courts apply to the
swrroundings facts and circumstances does change. And this is nothing more than common
sense, as indicators of 0.02 percent per 210 liters of breath are more subtle than the indicafors of
0.08 percent per 210 liters of breath. Thus, the facts which constitute probable cause to arrest an
underage driver are much less than those necessary to constitute probable cause to arrest an adult

.3
driver.

2 See Kirtland Hills v. Fuhrman (May 2, 2008), 11" Dist. No. 2007-L-151,

2008 Ohio 2123; State v. Johnson (Mar. 17, 2008), 3" Dist. No. 5-07-43, 2008 Ohio 1147;
Columbus v. Weber (Oct. 11, 2007), 10™ Dist. No. 06AP-845, 2007 Ohio 5446; State v. Polen
(Oct. 27, 2006), 1** Dist. Nos. C-050959, C-050960, 2006 Ohio 5599; State v. Knight (Dec. 27,
2005), 5™ Dist. No. 2005-CA-140, 2005 Ohio 6951; State v. Gibson (Mar. 17, 2000), 4™ Dist.
No. 99 CA 2516, unreported, 2000 WL 303134; Stidham, supra; but see State v. Hurley (Nov.
17, 2003), 3™ Dist. No. 8-03-14, 2003 Ohio 6100.

29
WL 135800, at *2.

State v. Stidham (Mar. 27, 1998), 3" Dist. No. 8-97-34, unreported, 1998

3 Id.

3l See id.



As the Ohio legislature lowers the BAC limit required to legally be convicted of an OVI,
so too should the number of factors or indicia of intoxication needed to establish probable cause
to arrest one for an OVI—whether it be for a per se violation or for simply being under the
influence (impaired). The cases cited in the State’s merit brief serve as a clear illustration that a
person’s BAC is often times directly related to factors a person displays. We know this because
the main function and purpose of the NHTSA field sobriety tests is to estimate one’s BAC and
leve] of impairment by the officer’s observations.

Because of the lowered alcohol concentration allowed by law in one’s blood, a person’s
driving and motor skills are of less significance than it was five years ago when the legal limit
was (.10 percent per 210 liters of breath, and certainly less than when the prohibited BAC level
was 0.15 percent per 210 liters of breath, Just as one can be convicted of driving or operating a
vehicle while under the influence of alcohol without his or her motor and driving skills actually
being impaired, one can display minimal indicia of impairment with his BAC being over the

legal limit of 0.08 percent per 210 liters of breath.>

32 See, e.g., State v, Buckley (Mar. 7, 1994), 12" Dist. No. CA93-09-076,

unreported 1994 WL 71242, at *2, stating, “However, indicia of impaired driving or impaired
motor coordination is not necessary to support an arrest for DUI under R.C. 451 1.19(A)(3), the
“per s¢” section of the DUI statute. This is because section (A)(3) is violated merely by operating
a motor vehicle with a prohibited alcohol concentration level (over .100), regardless of whether
one’s driving or motor skills are actually impaired.”

See, also, State v. Boyd (1985), 18 Ohio St.3d 30, syllabus, helding, “In order to
sustain a conviction under R.C. 4511.19(A)(3), there must be proof beyond a reasonable doubt
that the defendant was operating a vehicle within this state and that at the time he had a
concentration of ten-hundredths of one gram or more by weight of alcohol per two hundred ten
liters of his breath. The relevant evidence is limited to that evidence having any tendency to
make the existence of either or both of these facts more probable or less probable.”



The totality of the circumstances encompasses both the law and facts. Thus, as the law
changes, so too does the analysis that goes into determining whether the facts and circumstances
cause a prudent man to believe that a suspect is committing a criminal offense— driving while

under the influence of alcohol. How could it not?

(ID
Trooper Martin Observed a Strong Odor of Aleohol and Red Glassy Eyes, Appellee Derov
Failed the Horizontal Gaze Nystagmus (HGN) Test,”’ and Admitted to Consuming One
Beer; Thus, the Trial Court Properly Found that the Trooper Had Sufficient Probable
Cause to Arrest for Driving Under the Influence of Alcohol.

More than fifty years ago, this Court recognized that an individual’s level of intoxication

is easily detectable:
An opinion_with reference to intoxication is probably one of the most
familiar subjects of nonexpert evidence, and almost any lay witness,
without having any special qualifications, can testify as to whether a
person was intoxicated. It follows that, where one says that in his opinion
a person is intoxicated, he is really stating it as a fact rather than an expert
opinion. ™
Thus, it stands to reason that even a minimal level of indicia of intoxication will support the
officer’s decision to arrest an individual for driving under the influence of alcohol. And this
arrest may lead to the person being charged either under R.C. §4511.19(A)(1)(a) or {A)(1)(d), or

both. The law does not require an arresting officer to pronounce under which subsection the

person is being arrested for,

B The resolution of Appellant-State of Ohio’s Third Proposition of Law is

determinative in whether the trial court properly considered the resuits of this field sobriety test,
or merely the trooper’s observation.

3 City of Columbus v. Mullins (1954), 162 Ohio St. 419, 421-22.
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Even a layperson with a minimal amount of life experiences can detect an intoxicated
individual, so too can an experienced officer, specifically trained to detect such individuals who
are under the influence of alcohol. The officer sits in the best position to judge the probability of
impairment and/or excessive levels of consumption at the moment of arrest.

First, the Seventh District based its decision on the fact that the trooper did not observe
any erratic driving.>® But this Court has previously concluded that an arresting officer does not
have to actually witness erratic driving to effect an arrest for driving a vehicle while in'lpa;ir::-,d.36
Thus, the officer may establish probable cause to arrest a person for either driving while
impaired, .or for a per se violation. They are both criminal offenses, to which an officer has the
legal authority to effectuate an arrest.

Second, Appellee contends that probable cause was lacking because she passed the one-
leg stand—the only field sobriety test left standing. The Fourth District, however, concluded
that the satisfactory performances on some field sobriety tests do not negate the officer’s finding

37 And this Court has previously recognized

of probable cause based upon the factors present
that the HGN test is the most accurate field sobriety test for determining whether a person's
blood alcohol concentration is above or below 0.10 percent.® Further, this Court recognized that

unlike other field sobriety tests, the suspect has no voluntary control over the results:

3 Derov supra at 27,

3 See City of Oregon v. Szakovits (1972), 32 Ohio St.2d 271; but see Finch
supra at, 40; State v. Hughart (Feb. 23, 1990), 4" Dist. No. 88 CA 21, unreported, 1990 WL
34266.

3 State v. Chelikowsky (Aug. 18, 1992), 4™ Dist. No. 91 CA 27, unteported,

1992 WL 208899, at *5.

38 State v. Bresson (1990), 51 Chio St.3d 123, 126, fn.4.
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It has been stated that the HGN test is especially useful in detecting
drivers who have a BAC level between 0.10 and 0.14 percent.
Frequently, traditional field sobriety tests are not sensitive enough to
detect a driver who has a BAC level below .14 percent. Traditional field
sobriety tests such as the one-leg stand and walk-and-turn tests “... give
the officer an indication of the suspect's condition. However, to some
degree the results of these tests can be controlled voluntarily by the
suspect. Performance can improve with practice and the test results may
vary depending upon the suspect's drinking habits, physical stature, and
natural coordination. (internal citation omitted).*

The fact that Appellee passed the one-leg stand is not determinative in Trooper Martin’s
conclusion that the facts and circumstances would have warranted a prudent man in believing
that she was committing an offense—driving drunk.

Again, evidence needed to support a conviction is much less than that what is needed to
support a finding of probable cause. And just because probable cause was established, doesn’t
mean that a conviction will aiways follow. If this were true, a conviction would follow every
indictment by a grand jury. This Court concluded that probable cause does not require a
conviction to result from every arrest, nor that the officer to have memorized every line of the
Ohio Revised Code:

Probable canse does not require the officer to correctly predict that
a conviction will result. We agree with the sentiment expressed in
a federal case involving an officer who had stopped a vehicle
based on the mistaken belief that the windows were tinted darker
than the law permitted. The court observed that the officer ‘was not
taking the bar exam. The issue is not how well Jthe officer]
understood California’s window tinting laws, but whether he had

objective, probable cause to believe that these windows were, in
fact, in violation.”**

39 Id., citing Good & Augsburger, Use of Horizontal Gaze Nystagmus as a

Part of Roadside Sobriety Testing (1986), 63 Am.J.Optometry & Physiological Optics 467.

10 Bowling Green v. Godwin (2006), 110 Ohio St.3d 58, 62, quoting United

States v. Wallace (C.A.9, 2000), 213 F.3d 1216, 1220.
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Thus, the existence of probable cause depends on whether an objectively reasonable police
officer would believe that appellee was driving while under the influence of alcohol, based on
the totality of the circumstances known to the officer at the time of the stop—not whether the
person is ultimately convicted of that offense.

Again, ... the probable caunse standard is a practical, non-technical conception. Probable
cause deals with ‘probabilities which are not technical, but factual and practical considerations of
everyday life on which reasonable and prudent people, not legal technicians act.”*! Thus, it
stands to reason that even a minimal level of indicia of intoxication will support the officer’s
decision to arrest an individual for driving under the influence of alcohol. Therefore, probable
cause to arrest is established where an arresting officer observes a strong odor of alcohol, red
glassy eyes, a failed HGN test,”” and an admission of alcohol consumption. The above
observations would cause a reasonable and prudent person—Iet alone an experienced and
specially trained state highway trooper—to detect that Appellee was under the influence of

alcohol.*?

4 United States v. Chase (Aug. 9, 2006), D. Nev. No. 206-CR-0065-PMP-
PAL, unreported, 2006 WL 2347726, at *3, quoting Brinegar supra at 175-76, quotations
omitted,

® Again, the resolution of Appellant-State of Ohio’s Third Proposition of
Law is determinative in whether the trial court properly considered the results of this field
sobriety test, or merely the trooper’s observation.

43 See Chase supra at *3, quoting Brinegar, 338 U.S. at 175-76.
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Second Proposition of Law: A Portable Breathalyzer Test Can Support
Probable Cause to Arrest for Driving Under the Influence.

As discussed above, to find probable cause to arrest an individual for a violation of R.C.
4511.19(A), the arresting officer must have “knowledge from a reasonably trustworthy source of
facté and circumstances sufficient to cause a prudent person to believe that the suspect was
driving while under the influence of alcohol.”™  And “it is clear that [the evidence necessary to
establish probable cause for arrest] never need rise to the level required to prove guilt beyond a
reasonable doubt.”™ Thus, “probable cause [is a] nontechnical, commonsense conceptions
dealing with ‘the factual and practical considerations of everyday life on which reasonable and
prudent men, not legal technicians, act.””*

In establishing probable cause, portable brleath tests (PBTs) are utilized by ofﬁcers to
determine whether an individual is likely to be under the influence of alcohol. Within the totality
of circumstances, a police officer can take into account that a suspect had an odor of alcohol on
her breath to establish probable cause to arrest. So it stands to reason that within the totality of

those same circumstances one could use what is essentially a digital confirmation of the fact that

one has alcohol on her breath. (Indeed it might work out to the defendant’s advantage.)

M State v. Medcalf (4" Dist. 1996), 111 Ohio App.3d 142, 147, citing Beck,

379 U.S, at 91; State v. Timson (1974), 38 Ohio St.2d 122, § 1 of the syllabus.
45 Carter v. City of Philadelphia (Oct. 13, 2000), E.D. Pa. No. 97-CV-4499,
unreported, 2000 WL 1578495, at *1, fn. 1, quoting United States v. Watson (1976), 423 U.S.
411, 432, fn. 4, Powell, J. concurring,
4 State v. Bing (9™ Dist. 1999), 134 Ohio App.3d 444, 448, quoting Gates
supra at 231, quoting Brinegar v. United States (1949), 338 U.S. 160, 175.
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A Majority of District Courts in Ohio Either Hold that Portable Breath Tests (PBT) May
be used as One Factor in Determining Probable Cause, or Have Declined to Address the
Issue.

First, the Seventh District hield that a trial court could not consider the results of a PBT
for purposes of determining probable cause, because “PBT results are considered inherently
unreliable because they may register an inaccurate percentage of alcohol present in the breath,
and may also be inaccurate as to the presence or absence of any alcohol at all.””’ The case law,
however, cited above by the Seventh District actually holds that PBTs can be used to establish
probable cause to arrest.”® Appellee fails to recognize that the Fourth District’s reasoning was
only limited to the exclusion of PBTs at trial, not in establishing probable cause to arrest:

[W1e have previously allowed the results of a PBT as a valid factor

upon which to base probable cause. We recently recognized our

adherence to this practice in State v. Gunther, (citation omitted).

Our openness to employing PBT results as a factor to be used in

determining probable cause, however, has never extended into a

practice of admitting PBT results as evidence at trial.*
And the Fourth District draws a clear distinction between why a PBT may be used to establish
probable cause, but not as evidence at trial that a person’s breath is above the prohibited level.

The Fourth District’s reasoning highlights that a PBT is unreliable as to the exact level of
alcohol concentration found on one’s breath; and therefore, would be unreliable is establishing

one’s guilt beyond a reasonable doubt. But as stated above, probable cause is a much lesser

standard of proof, and it stands to reason that a PBT may be used to determine the likelihood that

i Derov supra at § 11, quotations omitted, quoting Shuler supra at, 186-87,

citing State v. Zell (Towa App. 1992), 491 N.W.2d 196, 197.

8 State v. Shuler (4™ Dist. 2006), 168 Ohio App.3d 183, 186.

» 1d., citing Gunther supra at § 23.
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an individual 1s suspected of driving while impaired. And further, evidence supporting probable
cause need not be legally competent to admit at trial. > Simply because evidence is excluded
from trial, does not equate with the fact that the same evidence is necessarily unreligble for
establishing probable cause.

While certain conditions—diabetes, acid reflux disease, certain cancers, or even the
presence of ethyl alcohol—may cause an inaccurate reading,”’ it does not equate to a justification
to exclude the results of a PBT at a suppression hearing. It would be hard to imagine a scenario
where a PBT result would be deemed unreliable where a person with diabetes registered a level
of consumption above the legal limit, after the officer observed a strong odor of alcohol, red
bloodshot eyes, and she admitted to have consumed alcohol. Appellee’s argument that certain
conditions may render false positives only holds water if police officers were arbitrarily pulling
persons out of their vehicles and subjecting them to PBTs. This situation would not exist, and
does not exist.

A PBT is not used to determine one’s alcohol concentration beyond a reasonable doubt,
but merely used to establish probable cause to arrest a person for driving a vehicle while
impaired, based on the totality of the circumstances. The Sixth District reasoned that “although a
portable breath test may not be accurate enough for a per se violation as under R.C.
4511.19(A)(1)(d), that appellant registered a .087 percent on this device is certainly a measure

that an officer is entitled to consider in weighing whether there exists probable cause to arrest.”

5 See United States v. Ventresca (1965), 380 U.S. 102, 107, citing Draper

supra at 311.
31 See id. at 186-87.

%2 Masters supra at 1 16.
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Second, the Seventh District reasoned that “PBT devices are not among those instruments
listed in O.A.C. 3701-53-02 as approved evidential breath-testing instruments for determining
the concentration of alcohol on the breath of individuals potentially in violation of R.C.
4511.19.” The fact that the Obio Department of Health does not list a PBT as an approved
device to establish one’s BAC for a motor vehicle offense is not evident of the Department of
Health’s determination that they are unreliable. Appellee points fo nothing promulgated by the
Department of Health itself, but only to a few opinions by the various courts of appeal. The
simple fact that the Department of Health allows a PBT to determine alcohol content in
watercraft offenses illustrates their reliability.>® Or at the very least, pulls the bottom from
underneath Appellee’s argument that the Department of Health has deemed them unreliable.

Again, this Court has defined probable cause as “... whether at that moment the facts and
circumstances within their knowledge and of which they had reasonably trustworthy information
were sufficient to warrant a prudent man in believing that the ... (defendant) had committed or
was committing an offense.” Certainly, it stands to reason that an officer may use a digital
reading to merely confirm hié belief, based upon the totality of the circumstances present, that an

individual is under the influence of alcohol.

» Derov supra at § 11, quoting Shuler supra at § 10.

% See 0.AC. 3701-53-02(B); see R.C. 45.11.19(A) and cf R.C.

1547.11(A).

3 Heston supra at 155-56, quoting Beck, 379 U.S. at 91.
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Third Proposition of Law: There is No 68-Second Minimmum Time
Requirement for Substantial Compliance with the HHGN Test.

Courts across the state reach vastly different conclusions about how long the HGN should
take. chording to the Seventh District’s opinion in this case, “[t]he guidelines do not state a
total minimum amount of time required for properly conducting all three phases of the exam.
However, those minimums in the guidelines can be added up and total 68 seconds[.]”® But the
Fifth District has concluded that “the [HGN] test requires f;tminimum of 48 seconds to complete
the various elements with respect to both eyes.”

The Seventh District arbitrarily came to the conclusion that the HGN requires a minimum
of 68-seconds based on Trooper Marti.n’s testimony alone. And the court’s decision that Trooper
Martin did not substantially comply with the NHTSA requirements is based solely on the fact
that he took 44 seconds to administer the HGN test on Appellee. The record is devoid of any
evidence that Trooper Martin failed to conduct any of the three phases for the required four
seconds.

First, neither Embry nor Mai—cited by the Seventh District—concluded that the NHTSA
manual requires a minimum total time that the HGN should be conducted before the state has
satisfied its burden of showing substantial compliance. Simply, there 1s no 68-second minimum
time requirement for substantial compliance with the HGN test in accordance with fhe NHTSA

manual. The Seventh District arbitrarily concluded that the NHTSA manual requires the HGN

% Derov supra at § 35, Waite, J., concurring in judgment only, stating “We

do not need to issue new pronouncements of law regarding whether portable breath tests can be
used at suppression hearings, or whether the HGN test must take at least 68 seconds even though
the NHTSA manual makes no mention of this[.]”
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test to be conducted for a minimum of 68 seconds before the arresting officer can substantially
comply with the guidelines.”’

Other Jurisdictions—using the same NHTSA manual as Ohio—also find no 68-second
minimum time requirement.”® Therefore, as the concurring opinion in this case points out, “[wle
do not need to issue new pronouncements of law regarding ... whether the HGN test must take at
leasf 68 seconds even though NHTSA manual makes no mention of this, [thereby] imposing a
minimum time requirement on the HGN test above and beyond the requirements of the NHTSA
manual.”” And this Court should not “agree with establishing a new rule of law regarding the
HGN test when the officer’s testimony establishes that he conformed to the NHTSA time
requirements in performing the test.”® If NHTSA had determined that the HGN should be
conducted within a certain minimum time period, rest assure that one would have certainly been
included!.

Second, if the NHTSA manual would ever establish such a minimum total time required,
that minimum time would establish strict compliance, not substantial compliance. That is basic
common sense. If a test requires a minimum time for compliance, something short of that time

would establish substantial compliance. The basic and elementary meaning of the word

57 Derov supra at ¥ 16.

58 See Strickland v. City of Dothan, AL (M.D. Ala. 2005), 399 F. Supp2d
1275, 1288, stating the “NHTSA standards for [the HGN] test require a minimum administration
time of 32 seconds for accurate results;” Compton v. State (Tex. App. 2003), 120 5.W.3d 375,
378-79, finding that the officer’s administration of the HGN for approximately 19 seconds was
sufficient. 1d.; see also United States v. Hernandez-Gomez (Apr. 22, 2008), D. Nev. No. 2:07-
CR-0277-RLH-GWR, unreported, 2008 WL 1837255, at *8, rejecting the argument that the
HGN test had certain “built in” time requirements. Id.

» Derov, supra at § 35 (Waite, J., concurring in judgment only).

60 Id.
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“substantial” means “being largely but not wholly that which is Speciﬁed.”ﬂ Thus, in the
context of substantial compliance—as required by Ohio courts—the relevant inquiry should be
whether the arresting officer conducted each individual phase in substantial compliance with the
NHTSA manual; therefore, the total minimum time the officer conducted the HGN is irrelevant
if he substantially complied with each of the three individual phases.

Here, the Seventh District failed to find that Trooper Martin did not substantially comply
with the NHTSA manual in conducting the HGN test, aside from its conclusion that he took 44
seconds instead of 68.%> But at no time did the appellate court find that Trooper Martin failed to
conduct the HGN in substantial compliance by failing to conduect each individual phase in less
than the required minimum times, Thus, Trooper Martin substantially complied with all three
individual phases of the HGN test, and the results should have been considered in determining

the existence of probable cause.

il Merriam-Webster Online, at hitp://www.merriam-

webster.com/dictionary/substantial.

62 Derov supra at f 16-19.
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Conclusion
Wherefore, the State of Ohio prays this Court reverse the Seventh District’s judgment in

whole, reinstating the decision of the trial court.

Respectfully Submaritted,

s¥istant Prosecutor

ffice of the Mahoning County Prosecutor
21 W. Boardman St., 6th Fl.

Youngstown, OH 44503-1426

PH: (330) 740-2330

FX: (330) 740-2008
rrivera{@mahoningcountyoh.gov

Counsel for Appellant-State of Ohio
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Gunther, where the Appellant was similarly convicted of driving under the Influence,
that the results from such tests were admissible. These decisions clearly are
inapposite on a rule of law, not merelyr facts, and therefore it appears that a conflict _
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proceedings acccrdinf; to law and consistent with this Court's opinion. Costs taxed

_ against Appellee. Waite, J., concurring in judgment only with concurring in judgment

only opinion.

/‘4/57’/”4 7 W%

o ff it

CLERKOF COURTS T
MAHONING COUNTY, OHIO

cooR31Y6102
JOUENT




Opinion



- 04/02/2008 WED 14:12 RAK 3307402034

4pL/2008 TUR Ll:55 PAX

fAiogz/¢ls

STATE OF OHIO, MAHONING COUNT

IN THE COURT OF APPEALS
SEVENTH DISTRICT

HAHOKING GDUH{;FX"E@URT

AREA
g en-1 P2 H
ANTHORY VIVO, CLERK

11 8TATE OF OHIO,

SVS -
JESSICA DEROV,

JUDGMENT:

APPEARANCES:
For Plainfii-Appelies;

JUDGES:

Hon, Mary DeGenaro
Hon. Gene Donofiig
Hon. Cheryl L, Waite

APR 02,2008 02:35F

PLAINTIFF-APPELLEE,

DEFENDANT-APPELLANT,
CHARACTER OF PROGEEDINGS:

For Defsndant-Appellant:

)
)
)
)
)
)
)
)
)

CASE NO, 07 MA 71

OPINION

Crintinal Appeal from Caunty Gourt
No. 4, Gase No. 06 TRC §717.

Reversed. Conhviction Vacated -

and Remanded.

Attormney Paul J. Galns
Prosecuting Attarney.

Atterney Jennifer Parls
Assistant Prosacufing Attorney
21 W. Boardman St., Gth Floor
Youngstown, O+ 44503

Attomey Robért C, Kokor
394 State Route 7, SE
P.O. Box 236

Brookfield, OH 44403

Dated: March 28, 2008

rn

MNESHC CANTY, Do

! HAR 28 2008 !

CLEFIL OF OUNTS s
i
|
;
!
i

i

nnnnnnnnn

3307402036

page 4




T 04/02/2008 WED 14:11X  FAM S3VI4ULVSD

0470172008 TUE 11:55 FBx @eq3/o1E

1
4

DeGenaro, P.J.

{1} This timely appeal comes for consideration upan the record in the tral court,
the parties' briefs and thelr oral arguments to this Court. Appsliant, Jesslca Dsrov,
appeals the declsion of Mahoning County Court Number 4 denying her Mofion to
Suppress and finding her gulity of one count of driving under the Infiuence in violation of
R.C. 4511,18(A)(1){a) one countof per se driving with a prohiblted blood alcohol leve! in
excess of 0.08 In violation of R.C. 4511.19(A){1){d); one count of use of unatthorized _
plates in violation of R.C. 4549,08; and, one count of an expired reglstration in viotation of
R.C. 4503.11.

{fi2y Derov challenges the trial court's denial of her motion to suppress the
results of field sobriety tests, the resulis of the BAG test, and her admission to consuiming
alechol. Becauss the results of the fleld sobriety tests should have bean suppressed and
because there is not snough other evidence to support a finding of probable cause to
arrest, we reverss the judgment of the frial courf, we vacate Darov's conviction and wa
remand this raatter to tha trlal coutt for fusther proceedings. '

{13 On August 12, 2006 at 2:30 A.M., Officer Martin of the Chio Btate Highway
Patrol Inltiated a stap of Derov's car based upon the explred tags on her lcense plats...
| Ptior to the stop, the officer had withessed no erratio diving, Puring the stop, however,
the officer nétlcad a strong smal! of alcahol emanating from Derov's vehlcle. The officer
had Derov exit the vehicle. He then determined that the smell of aloohot was coming from
Derov. He also notlced that she had red, glassy eyes. The officer admitted that Derov

had no difficulty exiting her car and demonstraled no physlcal slgns of alcahol
cohsumption.

{14} The officer then had Derov petform fleld sobrlety tests Including the walk
and turn, the horizontal gaze hystagmus, the one leg stand, and a -portéb1e breath test.
The cfficer tesflfled that Berov falled all but one of theas tests, the one leg stand. After
comp!eting the tests, the officer asked Derov whather she had consumed any alcohol to
which she responded that she had consumed one beer, Derov was placed under arrsst
and taken o the control postwhere sha was glven a breath test which Indlcated her blood
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glcohol content to be 0,134, After flilng a motlon fo suppress which was denied by the
trlal court, Derov was convicted of one count of driving under the influenca in violation of
R.C. 4611.19(A){1)(a), and one count of driving with a prohiblted blood aleohol level in
| excess of 0,08 in violation of R.C. 4511.18(A)(1)(d).
{‘i[’.i} In her fivst of three assighments of arror, Deroy argues:
{6} "Tha tral court committed reversible error by overrullng the motlon to
suppress three of the field sobrlely tests petformed by the Defendant/Appellant.”
' {fi7} Appellate review of a motion to suppress prasents a mixed question of law
and fagt, Stafe v. MeNamara (1987), 124 Ohlo App.3d 708, 710. When considering a
motion to suppress, the trlal court assumes the role of tier of fact and i3 therefore 1'n the
best position to resolve factual questions and evaluate the credibility of witnesses, State
v. Mills (1992), 62 Ohlo $1.3d 357, 3868, Gonsequently, an appeliate court must accept
the trial court's findings of fact If they are supported by competent, cradible svidende,
State v. Burnside, 100 Qhlo St.3d 152, 2003-Ohlo-6372, 8. Accepting these facts as
trug, the appeliate court conducts a di novo review of whether the facts satisfy the
applicable legal standards at issue in the appsal. Sfafe v. Willlams (1993), 86 Ohlo
App.3d 87, 41, |
{fi8}. The Ohlo Supreme Court has recognized that since the amendment of R.C. -
4511.18 by the Ohio Leglslature In 2003, flield sobrlaty tests are no longer required to be
conducted In strict compliance with standardized testing procedures. State v. Schmitl,
101 Ohlo St.3d 79, 2004-Ohlo-0037, at §9. “Instead, an officer may now testify
concerning the results of 4 field sobrlety test administered In substantial complisnce with
the testing standards." Id. This holding further enforces R.C. 4511.18(D)(4)(b), which
provides in part, that evidence and testimony of the results of a field sobriely test may be
presentad “if it Is shown by clear and convincing evidence that the officer adininlstered
the testin substantial compliance with the testing standards for any rellable, credible, and
genarally accepted field sobriety tests that ware in effsct at the time the tests were
administered, incliding, but not imlted to, any testing standards then in effect that were
sat by the national highway traffic safety administration." -
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{9} In determining whether the State has shown by clear and cenvincing,
evidence that the officer administered the tests In substantial compllance with testing
standards, {he allecation of burden of proof for a motion to suppress mustbe determined.
Inorderto suppress avidence or tastimony concerning a warrenfiess search, a defendant
ust “rajse the grotinds upon which the validity of the search or seiziire Is chaflengedin
such a manner asto give the prosecutar natice of tha pasls for the challenga." Xeniav.
Wallace {1888), 37 Ohlo St.3d 216, paragraph one of the syllabus. The defendant is
required ta set forth the basls for the challenga "only with suiflclent particularity to putthe
prosecution on nolice of the nature of the challenge.” Stale v. Purdy, 6th Dist. No, H-04-
008, 2004-Ohlo-7089, at 4§15, cliing State v. Shindler, 70 Ohlo St.3d 54, §7-58, 1894~
Ohlo-0452. Aftere defendant sats forth a sufficlent basls for a motlon e suppress, the
burden shifts to the state to demonetrate proper compiliance with ths regulations involved.
Id, clting State v. Johnson (2000), 137 Ohio App.3d 847, 851,

-{§i10} As part of the State’s proof that the offioer had probable causs to arest
Perov, the State ifroduced the result of a portable breath test which Derov fook prior fo
the arrest. Derov hallanges the admisslen of the porfable breath test results as evidence
atthe suppressionhearing. Several courts have determined that the rasults of a partabls
breath test are not admissible, aven for ptobablie cause purposes. Ses Stale v
Ferguson, 3d Dist No. 4-01-34, 2002-Ohle-4784, Gleveland v. Sanders, 8th Dist. Ne.
83073, 2004-Ohlo4473, State v. Delarosa, 11th Dist, No.2003-P-0129, 2006-Ohlo-3398,
-Stafe v. Mason (Nov. 27, 2000) 12 Dist. No. CASB-11-033. Even the Fourth Disfrict,
which has concluded that portable breath fests are admisslble for purposes-of a probabla
cause determination, admits that these tests are highly unreliable.

{11} "PBY devices are not among those Instruments fisted In Ohlo Adm.Cods
3701-83-02 as approved evlder;ﬁa! breath-tosting instruments for determinitig the
concentration of daohol in the breath of individuals potentially in violation of R.G,
4511.19, PBT rests are consldered inherently unreflabls because they 'may naglsteran
Inaicourate perceniags of aloohal presentln the breath, and may alsa be macourate as lo
the presence of absence of any alcohol at all.' See State v. Zenl(loiua App.1992), 481
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N.W.2d 196, 197. PBT devices are designed lo measure the amount of certain
shemicals In the subject's breath. The chemicals measured are found In consumable
aloohal, but are also present In industial chemicals and certaln nonlntoxicating over-the-
counter madieations. They may also appear whan the subject suffars from flnesses such
as diabetes, acld reflux disease, or cetlaln cancers. Even gasoline containing athyl
alcohol on a driver's clothes or hands may alter thé result. Such factors can cause PBTs
ta reglster Inacourate readings, such as false positives. See Tebo, New Test for DUI
Nafense: Advances In Tachnology and Stiicter Laws Create Challenges for Lawyets,
Jan. 28, 2005, www. 7{8dulcentral. 7/8com/7/8aba _7/8lournal/," Stafe v. Shuler, 168 Ohlo
App.ad 183, 2006-Ohlo-4336, at §-10.

{112} Glven the inherent unrsliabllity of these kinds of tests, we agree with the
majority of ot slster districts and conclude that tha trial court shauld not hava consldered
the testlts of the portabla breath test. '

{5113} Derov next challenges the trial court's faliure to suppress the results of the
Horlzontal Gaze Nystagmus {HGN) test. More speclfically, Derov clalms that the offlcer
did not spehd the required amount of ime on each portion of the test, and thus did ot
substantially comply with the guidelines. .

{14} After glving the appropriate instructions to a test subject, the NHTSA
guidelines instruct the examiner fo conduct the actus! test In three phases, First, the
axaminer is Instructed {o have the subject focus on a stimulus while the examiner moves
the stimulus from left to right. While moving the stimulus, the examiner checks for
smooth pursuit of the test subject's syes. The examiner then tracks each eye agaln,
checking for hotlzontal nystagmus at maximur deviation. Finally, the examiner tracks

sach eye from left to right while looking for the onset of nystagmus befors the eye has
fracked 45 degrees,

{15} The NHTSA guldelines list certaln épproxfmate and minimum time
requirements for the vatious portions of the three phases of the exam. For nstance,
when checking for distinct nystagmus at maximum deviation, the examiner must hold the

“stimulus at maximum deviaflon for a minlmum of four seconds. When checking for
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smooth pursult, the time to cotnplate the tracking of one eye should take apprbxlmately
four seconds. When checking for the onset of nystagmus prior to 45 degrees, the time
for tracking left to right should also be approximataly four seconds.

{116} The guidelines do not state a total minimuin amount of time raquired for
properly conducting all three phases of the exam. However, those minimums in the
guildelines can be added up and lotal .68 seconds. which agrees with Officer Martin's
testimony at the suppression hearing. Courts have found that falling significantly short of
the tima limlts would rendar the results of the test Inadmissible fo demonstrate probable
cause fo arrast.

{17}, Forexample, In State v, Embry, 12th Blst. No, GA2003+4 1+110, 2004-Ohio-
8324, during the oross-examination of the arresting officer, the defendant added up all the
approximate and minimum times called-for in the guldelines. He then compared thattotat
time ta the total ime that elapsed on the video that recorded the peiformance of the HGN
tast, A comparison of the fwo totel imes reveated thst the total time the officer usedto
conduct the HGN test on the defendent fell significantly short of the total of all the ime
requirements listed In the guldelines, Therefore, the Twelith District concluded that the
officar did not substantially comply with the guldefines and upheld the trial court's dediston
to exciude the tast from evidence.

{18} Likewise, In State v. Mal, 2d Dist. No, 2006-CA-115, 2008-Ohlo-1430, the
officer tagtifled that he conductad the three phases of the HGN test much fasterthan the
four-second minimums setforth In thie NHTSA. For example, the offlcer testified thatwith
respest to the tmaximum deviallon component of the test, ho hald the stimulus to the side
for a perfod of only one to two seconds, while the NHTSA manusi required a minimum of
al least four seconds, Intight of these deficlenties In the administrafion of the HGN test,
the Second District found a lack of substantial compilanca with the NHTSA guidelines.

{1119} Here, itwas established at the suppresslon hearing that Officer Martin oniy
took 44 seconds to petform the HGN test. This is a significant deviation from the
minimum time specified in the guldelines, which makes this case analogous to both
Embry and Mal. We agree with those courts that such a slgnificant difference calls the
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rellability of the results nto question, Accordingly, the State had failad to show substanijal
compllance by clear and canvinalng evidence and the resulls of the HGN test should have
| been suppressed by the trial court,

{f120} Flnally, Derov challenges the trial court’s fallure to suppress the rasuits of
the “walkt and tum" test. The NHTSA manual requires that the officer glive Instructions
regarding “iniflal poslfioning” of the suspect prior to the suspect taking the test, The
offleer should Instruct the suspect to placa their left foot on the Ine and then place thelr
right foot on the line ahead of the left foot. Tha heel of the right foot should be against
. the foe of the laft foot. The officer shotild then Instiuct the suspect to keep thelr amms
down at thelr sides and malntain that positon until the officer has completed ths
jnstructions for the walk and tum test. |

{124} The cificer Is then to Insiruct the suspect, that ance he tells the suspectto
begin, to take nine healtotne steps, tum and take nine heekfn-foe steps bask. Whan
-H they turn, they shauld keap the fiont footon the line and turm by making a series ofsmall +
sfeps with the other foat. He should further instruct the stspect to keep their arms at thely
sldes while walking and wateh their feet at all times. Once they statt walking, thay shauld
not stop undli they have oomp{etéd the test,

{122} In this case, the officer stated that Derov failed three of tha elght factors
usad to defermine whether a person has failad the walk and turn test: 1) she moved her
fest to maintein her balance duting the Instruction phase of lﬁe fest, 2) she ralsed her .
arms during the demonstration phase of the fest, and 3) she falled 1 place herfest hael
to foe duting the demonstratlon phase of the test. :

{123} Dsrov clainis that the officer impraoperly consldered the fact that she raieed
her arms while she- performed her tast and she is vorrect, During his testimony, the
officer stated that he did tell her during tHe insiruction stage that she should keep her
arms down. However, he did not tell her to keep her arms down for the walking or
demonstration staga of the test. Despite the officer's fallure to Instruct Derov to kesp her
arms down, he scored the ralsing of her arms during the test as a clue agalnst her when
determining that she falled tha test. Thls wasimproper. itis fundamentally urifair to hold
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a person's failure to complete a test properly agalnst them If the person has not been
properly instricted on how fo complete the test.

{24} Derov also contends that the officer improperly counted the fact that she
moved her feet during the Instruction phase since he did not testify that her feet actually
broke apart. The guldaiines state that a factor an officer should consider Is if a suspect
moves her feet to keep her balance while Histening fo the instructions, However, the
guideiines specifically state that this factor only counts égainata suspect if the suspeat's
fest actually break apatt. In this cass, the officer never testified that Derov's fest actually
broke apart, Instead, he only testifled thét shenoved her fest to Keep her balance during
the Instruction phase. Thus, it Is, at the very least, questionable whather this factor
should have baen courtad agalnst Derav, _

{126} Glven the fact that the Btate has only clearly and convingingly proved that
Derov fallad one clue out of eight on one field sobriety test in the absence of other
avidencs, we cannot say the officer had probable cause to arrest Derov, Moreover, it s
unclest whethar the officer should have even adminlstared field sobriety tests In this case.

{126} Inthe past, courts have held that an offlcer does not have the right to have |
a suspeot submit tofleld sobriety tests if the only evidence of impaltment s that it Is early
in the morning, that the suspact had glassy, hloodshot eyes, that ha had an odor of
alcohol abaut hls persan, and that he admitted that he had consumed one or two beers, .
See Siats v. Dbon {Deo. 1, 2000), 2d Dist. No,2000-CA-30; see also Stale v. Downen
(Jan. 12, 2000), 7th Dist. No, 97-BA-53 (Even a pervasive” or “strong” odor of alcohol s
no more an Indication of intoxlcation than eating a mealis of gluttony."). This is because

it Is still lsgal fo drink and drive In Ohlo; it 1s only legal to drive while Impalred or while
over the legat limit.

{27} In this case, most of tha ev'idence the offlcer could rely on whan declding
whether to arrest Derov was similar to that discussed In Dixon, Le. the time of the stop,
the smell of alcohal, the red glassy eyes, Derov's admisslon to drinking one besr, Derov
ad not baen driving etratically, the officar did not testify at the suppression hearing that
Derov was slurring her spaech, and the officer admitted that Detov had no problem
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walking lo hls car. Indeed, the only possibls ifdication of any physical impalrment was -
the Derov's highly questionable failure of the walk and turn test. These facts ave slmply
insufficlent 1o establish probable cause o belisve that a particular person was driving
under the influence of aleshol, Accardingly, Officer Martin did nothave probable cause to

arrest Derov and any evidence obtalnad after her-arrest should have been suppressad.
Derov'y first assignment of emor is meritorious,

{128} In her other two assighmants of errar, Derov arguas:

{5120} "The irlal Court committed reversibla error by overuling tha Motioh to
Suppress the breath-aloohol test of the Defendant-Appellant.”

{130} "The trial court committed reversible arror by overruling the Motlon to
Suppress the Pra-Miranda statements of the Defendant-Appsliant.” _

{f131} Givenourresolution of Derov's first assignment of error, the rerralning two
assignments of error are rendered moot. Accordingly, the Judgment of the trial court Is

revérsad, Derov's conviclion i vacated, and this case Is remanded for fusther
proceadings.

Donofilo, J., cancurs.
Waite, J., concurs in judgment only with concurring oplnion.

APPROVED:

MARY DeGENARD PE%SIDINGJUDGE
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Waite, J., cancutiing in judgment only.

Although t agrae that thls case should be reversed, | cannot agree with most
of the ahatlysls In the majority opinton regarding the manner in which the field sobriefy
tests were canducted. The majority appears 1o be holding Trooper Martin to a sirict
complianoe standard on the field sobrlety tests, sven with regard to aspects of the
tests that are not defined in the NHTSA manual, The standard for conducting field

sobilety testa I8 substantlal compliance, and there ls competent and oredible

evidenos In the recard that Traoper Martln substantially complied in conducting the
tests. In reversing this case, | bellave\we do not need to discuss the pariculars of -
the fleld sobristy tests. My basls for reversing the ritling on the motlon to suppress is
that the officer did not have a sufficient reason to conduet field sobriety tests in the
first place. Although an officer needs only a reasonable susptci;;m that a trafflc
violation has acourred to offect a traffic stop, that does not automatically justify further
investigation inte other crimes unless thete are additional reasonable and ariculabla
susplcions supporting further investigation, State v. Evens (1888), 127 Ohlo App.8d
56,62, 711 N.E.2d 761. |

Trooper Martin testified that he inltinfed the fleld sobristy tesis based on a
strong smell of alcohot coming fram Appaftant, (Tr., pp. 9-10.) There was no ematie
‘ driving. The traoper did not obseive anything about Appellant’s behavier when she
axited her vehicle that might Indicate intﬁxlcaticm. He did not even ohserve whether
she had glassy and red eyes.until he was already performing the horizontal gaze

nystagmus (‘HON") test. Appeflant did not confess to drinking any parficular amount
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of alcohol, according to Trooper Marin's testimony. He believed éhe sald she had
one beer, but he was noet even sure of that. (Tr., p. 27.) My Interpretation of the
evidence. presented at the suppression hearing is that Trooper Martin conducted the
field sobriety tests on the sole basis that he smelled aleohol.

| Tﬁ'e majorfty cites a case- we have previously clfed that places some limits' on
the faots that might satisfy the “reasonable and arfoulable” requlrement in arder {o
supp;fart an officet's declslon fo condust fleld sobrlety tasts. In Sfafe v. Dixon (Des. 1,
2000), 2nd Dist. No. 2000-CA-30, the Second Disttict Court ;of Appeals found no
reasohable and asticulable suspicion fo conduct field sobriety fests based on an odo;'
of alcohol, rad glassy eyes at 2:20 a.m., and an admiasion from the defendant that he
had consumed one or two beers. We clted Dixon In approval In a very recent case,
Stale v. Reed, 7th.. Dist. No, 06 BE 31, 200,6-0!110—70?5. in Reed, we detarmined that

there was no Justification for candueting fisld sobiiety tests based merely on a slight

odor of alcohol, red glassy eyes at 1:056 a.m,, and an admission from the defendant
that he had consumed two beers. We have praviously he!d that an odor of alcohol
alons cannot Justify conducting fisld sobriety tests. Sfafe v. Downen (Jan. 12, 2000),
7th Dist, No. 87-BA-53. | cannot see how we can he consistent wih our recent Reed
and Downen cases unless we rule that an offfcer does hot have reasonable and
articulable susplcion o conduct field sobriety tests merely on the basis of a sirang

ador of alcohel. Even if we include the red glassy eyes as a factor, which | am not

inclined to do given the troopert’s testimony, we have already concluded in Reed that '
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Finally, the majorlty's statement that, it is only illegal to drive while impaired,”
In Ohio is ir;accurate. It is true that R.C. 45611.19(A)(1)(2) prohiblts driving- while
under the Influence of alcohol. On the other hand, R.C. 451 1. 18{A} 1}(b}-{h} prohibit
driving While having sertaln concentrations of alcohol in one's blood, blacd serum,
blood plasma, breath, or urlne. No Impaliment nsed be proveh under R.C.
4511.19(A)‘(1)(b)-(h). There are a muttitude of fact patierns by which a person could
he successfully prosecuted for OMVI that involve no evidence at all that the person
was “inpalred.” -
It Is clear to me -that Trooper Martin shouid ot have conducted the fleld .
sobriety fests based primarily, If not exclusively, on = strong odor of alochol.
Therefore, while | cannotvagree with the reasoning used by the majorily, | agres with

the resuli that the mejority has reached. | concur in judgrent only,

APPROVED:
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<
Minnesota Statutes Annotated Currentness
Transportation (Ch. 160-174A)
s Chapter 169A. Driving While Impaired
" Procedural Provisions
— 169A.41. Preliminayry screening test

Subdivision 1. When authorized. When a peace officer has reason to believe from the manner in which a pes-
son is driving, operating, controlling, or acting upon departure from a motor vehicle, or has driven, operated, or
controlled a motor vehicle, that the driver may be violating or has violated section 169A.2¢ (driving while im-
paired), 169A.31 (alcohol-related school bus or Head Start bus driving), or 169A.33 (underage drinking and
driving), the officer may require the driver to provide a sample of the driver's breath for a preliminary screening
test using a device approved by the commissioner for this parpose.

Subd. 2. Use of test results. The results of this preliminary screening test must be nsed for the purpose of de-
ciding whether an arrest should be made and whether to require the tests anthorized in section 169A.51
(chetnical tests for intoxication), but must not be used in any court action except the following:

(1) to prove that a test was properly required of a person pursuant to section 169A.51, subdivision 1;

(2) in a civil action arising out of the operation or use of the motor vehicle;

(3) in an. action for license reinstatement under section 171.19;

(4) in a prosecution for a violation of section 169420, subdivision 2 (driving while impaired; test refusal);

(5) in a prosecution or juvenile court proceeding concerning a violation of section 169A.33 (underage drinking
and driving), or 340A.503, subdivision 1, paragraph (a), clanse (2) (anderage aleohol consumption);

(6) in a prosecution under section 169A.31, (alcohol-related school or Head Start bus driving); or 171.30
(limited license); or

(7) in a prosecotion for a violation of a restriction on a driver's license under section 171.09, which provides that
the license holder may not use or consume any amount of alcohol or a confrolted substance,

Subd. 3. Additional tests. Following the screening test additional tests may be required of the driver pursuant
to the provisions of section 169A.51 (chemical tests for intoxication).

Subd. 4, Repealed by Laws 2006, ¢. 260, art. 2, § 20.

CREDIT(S)

Laws 2000, ¢. 478, art. 1, § 22, Amended by Laws 2001, 1st Sp., c. 8, art. 12, § 6.
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Current with laws of the 2008 Regular Session effective through June 30, 2008, except for Laws 2008, Chapter
366. Statutes Chapters 119 through 143 are current through all laws of the 2008 Regular Session

Copr. (C) 2008 Thomson Reuters/West
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Page |
V.AM.S. 577.021

P
VERNON'S ANNOTATED MISSOURI STATUTES
TITLE XXXVIIL CRIMES AND PUNISHMENT; PEACE OFFICERS AND PUBLIC DEFENDERS
CHAPTER 577. PUBLIC SAFETY OFFENSES
= 577.021. Chemical testing, when--evidence of probable cause

1. Any state, county or municipal law enforcement officer who has the power of arrest for violations of section
577.010 or 577.012 and who is certified pursuant to chapter 590, RSMo, may, prior to arrest, administer a chem-
ical test to any person suspected of operating a motor vehicle in violation of section 577.010 or 577.012.

2. Any state, county, or municipal law enforcement officer who has the power of amrest for violations of section
577.010 or 577.012 and who is certified under chapter 530, REMo, shall make all reasonable efforts to adminis-
ier a chemical test to any person suspected of driving a motor vehicle involved in a collision which resulted ina
fatality or serious physical injury as defined in section 565.002, RSMo.

3. A test administered pursuant to this section shall be admissible as evidence of probable cause to arrest and as
exculpatory evidence, but shall not be admissible as evidence of blood alcohol content. The provisions of sec-
tions 377.019 and 577.020 shall not apply to a test administered prior to arrest pursnant to this section. The pro-
visions changing chapter 577 are severable from this legislation. The general assembly would have enacted the
remainder of this legislation without the changes made to chapter 577, and the remainder of the legiglation is not
essentially and inseparably connected with or dependent upon the changes to chapter 577.

Statutes are current with emergency legislation approved through Tuly 10, 2003,
of the 2008 Second Regular Session of the 94th General Assembly.
Constitution is current through the November 7, 2006 General Election,

© 2008 Thomson Reuters/West
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Ohio Admin. Code § 3701-53-02

¢
BALDWIN'S OHIO ADMINISTRATIVE CODE ANNOTATED
3701 HEALTH DEPARTMENT
DIRECTOR OF HEALTH
CHAPTER 3701-53, ALCOHOL AND DRUG TESTING; PERMITS FOR PERSONNEL
Copr. (C) 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.

Rules are complete through August 17, 2008;
Appendices are current to June 30, 2008

1701-53-02 Breath tests

{A) The instroments listed in this paragraph are approved as evidential breath testing instruments for use in determining
whether a person's breath contains a concentration of alcohol prohibited or defined by sections 4511.19, 1547.11,
2903.06, 2903, 08, 4506.15, and/or 4506.17 of the Revised Code, or any other statute or local ordinance equvalent to
those in this paragraph prescribing a defined or prohibited breath-alcohol concentration. The approved evidential breath
testing instruments are:

(1) BAC DataMaster, BAC DataMaster cdm;
(2) Intoxilyzer model 5000 serics 66, 68 and 68 EN.

{B) The instruments listed in this paragraph are approved as additional evidential breath testing instruments for use in de-
termining whether a person's breath contains a concentration of alcohol prohibited or defined by sections 1547.11 and/or
1547.111 of the Revised Code, or any other statute or local ordinance equivalent to those defined by sections 1547.11
andfor 1547.111 of the Revised Code prescribing a defined or prohibited breath alcohol concentration. The approved
evidential breath testing instruments ars;

(1) Alco-sensor RBT III; and
{(2) Intoxilyzer model 8000,

(C) Breath samples of deep lung (alveolar) air shail be analyzed for purposes of determining whether a person has a pro-
hibited breath alcohol concentration with instruments approved under paragraphs (A) and (B) of this rule. Breath samples
shall be analyzed according to the operational checklist for the instrument being used and checkdist forms recording the
results of subject tests shall be retained in accordance with paragraph {A) of rule 3701-53-01 of the Administrative Code.
The resulis shall be tecorded on forms prescribed by the director of health,

HISTORY: 2007-08 OMR pam. #2 (RRD); 2002-03 OMR 597 (A), eff. 9-30-02; 1996- 97 OMR 2489 (A), eff. 7-7-97,
1994-95 OMR 920 (A), eff. 12-12-94; 199495 OMR 424 (A¥), eff. 9-14-94; 1989-90 OMR 1313 (A), eff. 5-5-90;

1986-87 OMR 616 (R-E), eff. 1-1-87; 1982-83 OMR 1383 (A), eff. 6-13-83; 1982-83 OMR 1043 (A), eff. 3-15-83; prior
HD-1-02

RC 119.032 rule review date(s); 8-29-12; 9-1-07; 8-29-07; 7-1-02 ‘
<General Materials (GM) - References, Annotations, or Tables>

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?prii=HTMLE &destination=atp&sv=Split&... 9/3/2008




~ Oh. Const. Art. 1, sec. 14



Fape £ Ui &

Y Jc-"
OH Const, Art. [, § 14 Page 1

L
Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio (Refs & Annos)
~g Article I, Bill of Rights (Refs & Annos)
= O Const I Sec. 14 Search and seizure

The right of the people to be secure in their persons, houses, papers, and possessions, against unreasonable
searches and seizures shall not be violated; and no warrant shall issue, but upon probable cause, supported by
oath or affirmation, particularly describing the place to be searched, and the person and things to be seized.
CREDIT(S)

(1851 constitutional convention, adopted eff. 9-1-1851)

Current through 2008 File 129 of the 127th GA (2007-2008), apv. by 8/26/08, and filed with the Secretary of
State by 8/26/08.

Copr. (c) 2008 Thomson Reuters/West

END OF DOCUMENT
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Baldwin's Ohic Revised Code Annotated Currentness
Title XV. Conservation of Natural Resources
=g Chapter 1547. Watercraft, Vessels, and Waterways (Refs & Annos)
Ng Operating Regulations
= 154'7,11 Operating under influence of alcohol or drugs prohibited; evidence; immunity from li-
ability for person drawing blood; testimony and evidence regarding field sobriety test

<Note: See also version(s) of this section with later effective date(s).>

{A) No person shall operate or be in physical control of any vessel underway or shall manipulate any water skis,
aquaplane, or similar device on the waters in this state if, at the time of the operation, control, or manipulation,
any of the following applies:

(1) The person is under the influence of alcohol, a drug of abuse, or a combination of them.

(2) The person has a concentration of eight-hundredths of one per cent or more by weight of aleohol per unit
volume in the person's whole blood.

{3) The person has a concentration of ninety-six-thousandths of one per cent or more by weight per unit volume
of alcohol in the person's blood serum or plasma.

(4) The person has a concentration of eleven-undredths of one gram or more by weight of alcohol per one hun-
dred milliliters of the person's urine.

(5) The person bas a concentration of eight-hundredtbs of one gram or more by weight of alcohol per two hun-
dred ten liters of the person's breath,

(6) Except as provided in division (H} of this section, the person has a concentration of any of the following
controlled substances or metabolites of a controlled substance in the person's whole bload, blood serum or
plasma, orurine that equals or exceeds any of the following:

{(a) The person has a concentration of amphetamine in the person's urine of at least five hundred nanograms of
amphetamine per milliliter of the person's urine or has a concentration of amphetamine in the person's whole
blood or blood serum or plasma of at least one'hundred nanograms of amphetamine per milliliter of the person's
whole bleod or blood serum or plasma,

(b) The person has a concentration of cacaine in the person's urine of at least one hundred fifty nanograms of co-

caine per milliliter of the person's urine or has a concentration of cocaine in the person's whole blood or blood

serum or plasma of at least fifty nanograms of ¢ocaine per milliliter of the person's whole blood or blood serum
or plasma,

() The person has a concentration of cocaine metabolite in the person's urine of at least one hundred fifty nano-
grams of cocaine metabolite per milliliter of the person's urine or has a concentration of cocaine metabolite in

© 2008 Thomson Reuters/West. No Claim to Orig, US Gov. Works.
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the person's whole bloed or blood senum or plasma of at least fifty nanograms of cocaine metabolite per milli-
liter of the person's whale blood or blood serum or plasma.

{d) The person has a concentration of heroin in the person's urine of at least two thousand nanograms of heroin
per milliliter of the person's urine or has a concentration of herein in the person's whole blood or blood serum or
plasma of at least fifty nanograms of heroin per milliliter of the person's whole blood or blood serum or plasma.

{e) The persen has a concentration of heroin metabolite (6-monoacetyl morphine) in the person's urine of at Jeast
ien nanograms of heroin metabolite (6-monoacetyl morphine) per milliliter of the person's urine or has a concen-
tration of hercin metabolite (6-monocacetyl morphine) in the person's whole blood or blood serum or plasma of at
least ten nanograms of heroin metabolite (6-monoacetyl morphine) per milliliter of the person's whole bload or
blood sernm or plasma.

(f) The person has a concentration of 1..5.D. in the persan's urine of at Jeast twenty-five nanograms of L.S.D. per
milliliter of the person’s urine or has a concentration of L.S.D. in the person's whole blood or blood serum or
plasma of at least ten nanograms of L.S.D. per milliliter of the person's whole blood or blood serum or plasma.

(g) The person has a concentration of marihuana in the person's urine of at least ten nanograms of marihuana per
milliliter of the person’s urine or has a concentration of marihuana in the person's whole blood or blood serum or
plasma of at least two nanograms of marihuana per milliliter of the person's whole blood or blood serum or plasma.

(h) Bither of the following applies:

(i) The person is under the influence of aleohol, a drug of abuse, or a combination of them, and, as measured by
gas chromatography mass spectrometry, the person’has a concentration of maribuana metabolite in the person's
urine of at least fifteen nanograms of mariluana metabolite per milliliter of the person's urine or has a concen-
iration of marihuana metabolite in the person's whole blood or blood serum or plasma of at least five nanograms
of marihuana metabolite per milliliter of the person's whole blood or blood serum or plasma.

(ii) As measured by gas chromatography mass spectrometry, the person has a concentration of marihuana meta-
bolite in the person's urine of at least thirty-five nanograms of marihmana metabolite per milliliter of the person's
urine or has a concentration of matrihuana metabolite in the person's whole blood or blood serum or plasma of at
least fifty nanograms of marihnana metabaolite per milliliter of the person's whole blood or blood serum or plasma.

(i) The person has a concentration of methamphetamine in the person's nrine of at least five hundred nanograms
of methamphetamine per milliliter of the person's urine or has a concentration of methamphetamine in the per-
son's whole blood or blood serum or plasma of at least one bundred nanograms of methamphetamine per milli-
liter of the person's whole blood or bleod serem or plasma,

(j) The person has a concentration of phencyclidine in the person's urine of at least twenty-five nanograms of
phencyclidine per milliliter of the person's nrine or has a concentration of phencycliding in the person's whole
blood or blood serum or plasma of at least ten nanograms of phencyclidine per milliliter of the person's whole
blood or blood serum or plasma.

{B) No person under twenty-one years of age shalt operate or be in physical control of any vessel underway or
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shall manipulate any water skis, aquaplane, or similar device on the waters in this state if, at the time of the op-
eration, control, or manipulation, any of the following applies;

(1) The person has a concentration of at least two-hundredths of one per cent, but less than eight-hundredths of
one per cent by weight per unit volume of alcohol in the person's whole blood.

(2) The person has a concentration of at least three-hundredths of one per cent but less than ninety-
six-thousandths of one per cent by weight per vnit volume of alcohol in the person's blood serum or plasma.

(3) The person has a concentration of at least twenty-eight one-thousandths of one gram, but less than eleven-
hundredths of one gram by weight of alcohol per one hundred milliliters of the person's urine.

(4) The person has a concentration of at least two-hundredths of one gram, but less than eight-hundredths of one
gram by weight of alcohol per two hundred ten liters of the person's breath.

(C) In any proceeding arising out of one incident, a person may be charged with a violation of division (A)(1)
and a violation of division (B)(1), (2), (3, or (4) of this section, but the person shall not be convicted of more
than one violation of those divisions.

{D)(1) In any criminal prosecution or juvenile court proceeding for a violation of division (A) or (B) of this sec-

tion or for an equivalent violation, the court may admit evidence on the concentration of alcohol, drugs of abuse,
controlled substances, metabolites of a controlled substance, or a combination of them in the defendant's or

child's whole bicod, blood serum or plasma, urine, or breath at the time of the alleged violation as shown by
chemical analysis of the substance withdrawn, or specimen taken within three hours of the time of the alleged
violation. The thres-hour time limit specified in this division regarding the admission of evidence does not ex-

tend or affect the two-hour time limit specified in division (C) of section 1547.111 of the Revised Code as the
maximum period of time during which a person may consent to a chemical test or tests as described in that sec- tion.

When a person submits to a blood test, only a physician, a registered nurse, or a qualified technician, chemist, or
phlebotomist shall withdraw blood for the purpose of determining the alcohol, drug, controlled substance, meta-
bolite of a controlled substance, or combination content of the whole blood, blood serum, or bicod plasma. This
limitation does not apply to the taking of breath or urine specimens. A person authorized to withdraw blood un-
der this division may refuse to withdraw blood under this division if, in that person's opinion, the physical wel-
fare of the defendant or child would be endangered by withdrawing blood.

The whole blood, bloed serum or plasma, urine, or breath shall be analyzed in accordance with methods ap-
praved by the director of health by an individual possessing a valid permit issned by the director pursuant to sec-
tion 3701.143 of the Revised Code.

(2) In a criminal prosecution or juvenile court proceeding for a violation of division (A) of this section or for a
violation of a prohibition that is substantially equivalent to division {A) of this section, if there was at the time
the bodily substance was taken a concentration of less than the applicable concentration of alcohol specified for
a violation of division (A)(2), (3), (), or (5) of this section or less than the applicable concentration of a listed
controlled substance or a listed metabolite of a controlled substance specified for a violation of division (A)(6)
of this section, that fact may be considered with other competent evidence in determining the guilt or innocence
of the defendant or in making an adjudication for the child, This division does not limit or affect a criminal pro-
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secution or juvenile court proceeding for a violation of division (B) of this section or for a violation of a prohibi-
tion that is substantially equivalent to that division.

(3} Upon the request of the person who was tested, the results of the chemical test shall be made available to the
person or the person's attorney immediately upon completion of the test analysis.

The pergon tested may have a physician, a registered nurse, or a gualified technician, chemist, or phiebotomist of
the person's own choosing administer a chemical test or tests in addition to any administered at the direction of a
law enforcement officer, and shall be so advised. The fajlure or inability to obtain an additional test by a person
shall not preclude the admission of evidence relating to the test or tests taken at the direction of a law enforce-
ment officer.

(EX(1) In any criminal prosecution ox juvenile covrt proceeding for a violation of division (A) or (B) of this sec-
tion or for an equivalent violation, if a law enforcement officer has administered a field sobriety test to the oper-
ator or person found to be in physical control of the vessel underway involved in the violation or the person ma-
nipulating the water skis, aquaplane, or similar device involved in the violation and if it is shown by clear and
convincing evidence that the officer administered the test in substantial compliance with the testing standards
for reliable, credible, and generally accepted field sobriety tests for vehicles that were in effect at the time the
tests were administered, including, but not limited to, any testing standards then in effect that have been set by
the national highway traffic safety administration, that by their nature are not clearly inapplicable regarding the
operation or physical control of vessels underway or the manipulation of water skis, aquaplanes, or similar
devices, all of the following apply:

(a) The officer may testify concerning the results of the field sobriety test so administered.

{b) The prosecution may introduce the results of the field sobriety test so administered as evidence in any pro-
ceedings in the criminal prosecution or juvenile court proceeding,

(c) If testimony is presented or evidence is introduced under division (E}(1)(a) or (b} of this section and if the
testimony or evidence is admissible under the Rules of Evidence, the court shall admit the testimony or evid-
ence, and the trier of fact shall give it whatever weight the trier of fact considers to be appropriate.

{2) Division (E)(1) of this section does not limit or preclude a court, in its determination of whether the arrest of
a person was supported by probable cause or its determination of any other matter in a criminal prosecution or
juvenile court proceeding of a type described in that division, from considering evidence or testimony that is not
otherwise disallowed by division (E}(1) of this section,

(F)(1) Subject to division (F)(3) of this section, in any criminal prosecution or juvenile court proceeding for a vi-
olation of this section or for an equivalent violation, the court shall admit as prima-facie evidence a laboratory
teport from any laboratory personnel issued a permit by the department of health anthorizing an anatysis as de-
seribed in this division that contains an analysis of the whole blood, blood serum or plasma, breath, urine, or
other bodily substance tested and that contains all of the information specified in this division. The laboratory
report shall contain all of the following:

(a) The signature, under oath, of any person who performed the analysis;

(b) Any findings as to the identity and quantity of alcohol, a drug of abuse, a controlled substancé; a metabolite
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of a controlled substance, or a combination of them that was found;

() A copy of a notarized statement by the laboratory director or a designee of the director that contains the
name of each certified analyst or test performer involved with the report, the analyst's or test performer's em-
ployment relationship with the laboratory that issued the report, and a notation that performing an analysis of the
type involved is part of the analyst's or test performert's regular duties;

(d) An outline of the analyst's or test performer's education, training, and experience in performing the type of
analysis involved and a certification that the laboratory satisfies appropriate quality control standards in general
and, in this particular analysis, under rules of the department of health.

(2) Notwithstanding any other provision of law regarding the admission of evidence, a report of the type de-
scribed in division (F)(1) of this section is not admissible against the defendant or child to whom it pertains in
any proceeding, other than a preliminary bearing or a grand jury proceeding, unless the prosecutor has served a
copy of the report on the defendant's or child's attorney or, if the defendant or child has no attomey, on the de-
fendant or child. ¥

(3) A report of the type described in division (F)(1) of this section shall not be prima-facie evidence of the con-
tents, identity, or amount of any substance if, within seven days after the defendant or child to whom the report
pertains or the defendant's or child’s attorney receives a copy of the report, the defendant or child or the defend-
ant's or child's attorney demands the testimony of the person who signed the report. The judge in the case may
extend the seven-day time limit in the interest of justice,

(G) Except as otherwise provided in this division, any physician, registered nurse, or qualified technician, chem-
ist, or phlebotomist who withdraws blood from a person pursuant to this section, and a hospital, first-aid station,
or clinic at which blood is withdrawn from a person pursuant to this section, is immune from criminal and civil
liability based upon a claim of agsault and battery or any other claim that is not a claim of malpractice, for any
act performed in withdrawing blood from the person. The immunity provided in this division is not available to
a person who withdraws blood if the person engages in willful or wanton misconduct.

(H) Division (A){6) of this section does not apply to a person who operates or is in physical control of a vessel
underway or manipulates any water skis, aguaplane, or similar device while the person has a concentration of a
listed controlled substance or a listed metabolite of a controlled substance in the person's whole blood, blood

serum or plasma, or urine that equals or exceeds the amount specified in that division, if both of the following apply:

(1) The person obtained the controlled substance pursuant to a preseription issued by a licensed health profes-
sional authorized to prescribe drugs.

(2) The person injected, ingested, or inhaled the controlled substance in accordance with the health profession-
al's directions.

(I} As used in this section and section 1547.111 of the Revised Code:

(1) “Bquivalent violation” means a violation of a municipal ordinance, law of another state, or law of the United
States that is substantially equivalent to division (A) or (B} of this section.

(2) “National highway traffic safety administration” has the same meaning as in section 4511.19 of the Revised
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Code.

(3) “Operate” means that a vessel is being used on the waters in this state when the vessel is not securely affixed
to a dock or to shore or to any permanent structire to which the vessel has the right to affix or that a vessel is not
anchored in a designated anchorage area or boat camping area that is established by the United States coast
guard, this state, or a political subdivision and in which the vessel has the right to anchor.

{4) “Controlled substance” and “marihuana™ have the same meanings as in section 3719.01 of the Revised Code.

(5) “Cocaine” and “L.S.D.” have the same meanings as in section 2925.01 of the Revised Code.

CREDIT(S)

(2006 S 8, off. 8-17-06; 2004 H 163, eff. 9-23-04; 2003 H 87, § 4, eff. 1-1-04; 2003 H 87, § 1, eff. 6-30-03;
2002 S 163, § 3, eff. 1-1-04; 2002 S 163, § 1, eff. 4-9-03; 2002 S 123, off. 1-1-04; 1996 S 295, ff. 3-18-97;
1990 H 522, eff 6-13-90; 1986 H 265; 1982 H 782; 1976 H 957; 1970 H 1002; 128 v 1004)

Current through 2008 File 129 of the 127th GA (2007-2008), apv. by 8/26/08, and filed with the Secretary of
State by 8/26/08.

Copr. {c} 2008 Thomson Reuters/West

END OF DOCUMENT
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P
Baldwin's Ohio Revised Code Annotated Currentness
Title XLV, Motor Vehicles-- Aeronautics--Watercraft
% Chapter 4511. Traffic Laws--Operation of Motor Vehicles (Refs & Annos)
Sy Operation of Motor Vehicle While Intoxicated
- 4511.19 Driving while under the influence of alcohol or drugs; tests; presumptions; penalties;
immunity for those withdrawing bleod

<Note: See also version(s) of this section with later effective date(s).>

{A)(1) No person shall operate any vehicle, streetcar, or trackless trolley within this state, if, at the time of the
operation, any of the following apply:

{2) The person is under the influence of alcohol, a drug of abuse, or a combination of them.

(b} The person has a concentration of eight-hundredths of one per cent or more but less than seventeen-hun-
dredths of one per cent by weight per unit volume of alcohol in the person's whole blood.

{¢) The person has a concentration of ninety-six-thousandths of cne per cent or more but less than two hundred
four-thousandths of one per cent by weight per unit volume of alcohol in the person's blood serum or plasma.

{d) The person has a concentration of eighi-hundredths of one gram or more but less than seventeen-hundredths
of one gram by weight of alcohol per two hundred ten liters of the person's breath,

() The person has a concentration of eleven-lmndredths of one gram or more but less than two hundred thirty-
eight-thousandths of one gram by weight of alcohol per one hundred milliliters of the person's urine.

{(b) The person has a concentration of seventeen-hundredths of one per cent or more by weight per unit volumne
of alcohol in the person's whole blood.

(£) The person has a concentration of two hundred four-thousandths of one per cent or more by weight per unit
volume of alcohol in the person's blood serum or plasma.

(h) The person has a concentration of seventeen-hundredths of one gram or more by weight of alcohol per two
hundred ten liters of the person's breath.

(i) The person has a concentration of two hundred thirty-eight-thousandths of one gram or moze by weight of al-
cohol per one hundred milliliters of the person's urine.

(j) Bxcept as provided in division (K) of this section, the person has a concentration of any of the following con-
trolled substances or metabolites of a controlled substance in the person’s whole blood, blood serum or plasma,
or uripe that equals or exceeds any of the following:

{3} The pefson has a concentration of amphetamine in the person's urine of at least five hundred nanograms of
amphetamine per milliliter of the person's urine or has a concentration of amphetamine in the person's whole
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blood or bleod serum or plasma of at least one hundred nanograms of amphetamine per milliliter of the person's
whole blood or blood serum or plasma,

“(ii) The person has a concentration of cocaine in the person's urine of at least one hundred fifty nanograms of co-
caine per miililiter of the person's urine or has a concentration of cocaine in the person’s whole blood or blood
serum or plasma of at least fifty nanograms of cocaine per milliliter of the person's whole blood or blood serum
or plasma.

(iii) The person has a concentration of cocaine metabolite in the person's urine of at least one hundred fifty
nanograms of cocaine metabolite per milliliter of the person's urine or has a concentration of cocaine metabaolite
in the person's whole blood or blood serum or plasma of at least fifty nanograms of cocaine metabolite per miili-
liter of the person's whole blood or blood serum or plasma.

(iv} The person has a concentration of heroin in the person's urine of at least two thousand nanograms of heroin
per milliliter of the person's urine or has a concentration of heroin in the person's whola blood or blood serum or
plasma of at least fifty nanograms of heroin per milliliter of the person's whole blood or blood sernm or plasma.

(v) The person has a concentration of heroin metabolite (6-monoacetyl morphine} in the person's urine of at least
ten nanograms of heroin metabolite {(6-monoacetyl morphine) per milliliter of the person's wrine or has a concen-
tration of heroin metabolite (6-monoacetyl morphine) in the person's whole blood or blood serum or plasma of at
least ten nanograms of heroin metabolite (6-monoacetyl morphine) per milliliter of the person's whole blood or
blood serwm or plasma.

(vi) The person has a concentration of L.S.D. in the person's urine of at least twenty-five nanograms of L.S.D.
per milliliter of the person's urine or a concentration of L.S.D. in the person's whole blood or blood serum or
plasma of at least ten nanograms of L.8.D. per milliliter of the person's whole blood or blood serum or plasma,

(vii} The person has a concentration of marihmwana in the person's urine of at least ten nanograms of marihnana
per milliliter of the person's urine or has a concentration of marihwana in the person's whole blood or blood ser-
um or plasma of at least two nanograms of marihnana per milliliter of the person's whote blood or blood serum
or plasma.

{viii) Either of the following applies:

(D) The person is under the inflnence of alcohol, a drug of abuse, or a combination of them, and, as measured by
gas chromatography mass spectrometry, the person has a concentration of marilmana metabolite in the person's
urine of at least fifteen nanograms of marihuana metabolite per milliliter of the person's urine or has a concen-
tration of marihuana metabolite in the person's whole blood or blood serum or plasma of at least five nanograms
of marihmana metabolite per milliliter of the person's whole blood or blood serum or plasma.

(I} As measured by gas chromatography mass spectrometry, the person has a concentration of marihuana meta-
holite in the person's urine of at least thirty-five nanoprams of marihuana metabolite per milifliter of the person's
urine or has a concentration of marihuana metabolite in the person's whole blood or blood serum or plasma of at
least fifty nanograms of marihuana metabolite per milliliter of the persen's whole blood or blood serum or plasma.

(ix) The person has a concentration of methamphetamine in the person's urine of at least five hundred nano-
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grams of methamphetamine per milliliter of the person's urine or has a concentration of methamphetamine in the
person's whale blood or blood serum or plasma of at least one hundred nanograms of methamphetamine per mil-
liliter of the person's whole blood or blood serum or plasma.

(x) The person has a concentration of phencyclidine in the person's urine of at least twenty-five nanograms of
phencyclidine per milliliter of the person's urine or has a concentration of phencyclidine in the person's whole
bleod or blood serum or plasma of at least ten nanograms of phencyclidine per milliliter of the person's whole
blood or blood serum or plasma.

{2) No person who, within twenty ycaré of the conduct described in division (A)(2)(a) of this section, previously
has been convicted of or pleaded guilty to a violation of this division, division (A)(1) ar {B) of this section, ora
municipal OVI offense shall do both of the following:

(a) Operate any vehicle, streetcar, or trackless trolley within this state while under the influence of alcohol, a
drug of abuse, or a combination of them;

(b) Subsequient to being arrested for operating the vehicle, streetcar, or trackless trolley as described in division
{AX(2)(a) of this section, being asked by a law enforcement officer to submit to a chemical test or tests under
section 4511.191 of the Revised Code, and being advised by the officer in accordance with section 4511.192 of
the Revised Code of the consequences of the person's refusal or submission to the test or tests, refuse to submit
1o the test or tests.

{B) No person under twenty-one years of age shall operate any vehicle, streetear, or trackless trolley within this
state, if, at the time of the operation, any of the following apply:

(1) The person has a concentration of at least two-hundredths of one per cent but less than eight-hundredths of
one per cent by weight per unit volume of aloohol in the person's whole blood.

(2) The person has a concentration of at least three-hundredths of one per cent but less than ninety-
six-thousandths of one per cent by weight per unit volume of alcohol in the person's blood serum or plasma,

{(3) The person has a concentration of at least two-hundredths of one gram but less than eight-hundredths of one
gram by weight of alcohol per two hundred ten liters of the person's breath.

{4) The person has a concentration of at least twenty-eight one-thousandths of one gram but less than eleven-
bundredihs of one gram by weight of alcohol per one hundred milliliters of the person's urine.

(C) In any proceeding arising out of one incident, a person may be charged with a vielation of division (A)(1)(a)
or {A)(2) and a violation of division (B)(1), (2), or (3) of this section, but the person may not be convicted of
more than one violation of these divisions.

(D)(1)(a) In any criminal prosecution or juvenile court proceeding for a violation of division {(A)(1)(a) of this
section or for an equivalent offense, the result of any test of any blood or urine withdrawn and analyzed at any
health care provider, as defined in section 2317.02 of the Revised Code, may be admitted with expert testiimony
to be considered with any other relevant and competent evidence in determining the guilt or innocence of the de-
fendant.

(b) In any criminal prosecution or juvenile court proceeding for a violation of division (A) or (B) of this section
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or for an equivalent offense, the court may admit evidence on the concentration of alcohol, drugs of abuse, con-
trolled substances, metabolites of a controlled substance, or a combination of them in the defendant's whole
blood, bleod serum or plasma, breath, urine, or other bodily substance at the time of the alleged violation as
shown by chemical analysis of the substance withdrawn within three hours of the time of the alleged violation.
The three-hour time limit specified in this division regarding the admission of evidence does not extend or affect
the two-hour time limit specified in division {A) of section 4511.192 of the Revised Code as the maximum peri-
od of time during which a person may consent to a chemical test or tests as described in that section, The court
may admit evidence on the concentration of alcohol, drugs of abuse, or a combination of them as described in
this division when a person submits to a blood, breath, urine, or other bodily substance test at the request of a
law enforcement officer under section 4511.191 of the Revised Code or a blood or urine sample is obtained pur-
suant to a search warrant. Only a physician, a registered nurse, or a qualified technician, chemist, or phlebotom-
ist shall withdraw a blood sample for the purpose of determining the alcobol, drug, controlled substance, meta-
bolite of a controlled substance, or combination content of the whole blood, blood serum, or blood plasma, This
limitation does not apply to the taking of breath or urine specimens. A person authorized to withdraw blood un-
der this division may refuse to withdtaw blood under this division, if in that person's opinion, the physmal wel-
fara of the person would be endangered by the withdrawing of blood.

The bodily substance withdrawn nader division (D)(1)(b) of this section shall be analyzed in accordance with
methods approved by the director of health by an individual possessing a valid permit issued by the director pur-
suant to section 3701.143 of the Revised Code,

(2) In a criminal prosecition or juvenile court proceeding for a violation of division (A) of this section or for an
equivalent offense, if there was at the time the bodily substance was withdrawn a concentration of less than the
applicable concentration of alcohol specified in divisions (A)(1)(b), (c), (d), and (¢) of this.section or less than
the applicable concentration of a listed controlled substance or a listed metabolite of a controlled substance spe-
cified for a violation of division (A)(1)(j) of this section, that fact may be considered with other competent evid-
ence in determining the guilt or innocence of the defendant. This division does not limit or affect a criminal pro-
secution ot juvenile court proceeding for a violation of division (B) of this section or for an equivalent offense
that ig substantially equivalent to that division.

3) Upon the request of the person who was tested, the results of the chemical test shall be made available to the
person ot the person's attorney, immediately upon the completion of the chemical test analysis.

If the chemical test was obtained pursuant to division (D){1)(b} of this section, the person tested may have a
physician, a registered nurse, or a qualified technician, chemist, or phlebotomist of the person's own choosing
administer a chemical test or tests, at the person's expense, in addition to any administered at the request of a
law enforcement officer. The form to be read to the person to be tested, as required under section 4511.192 of
the Revised Code, shall state that the person may have an independent test performed at the person's expense,
The failure or inability to obtain an additional chemical test by a person shall not preclude the admission of
evidence relating to the chemical test or tests taken at the request of a law enforcement officer.

(4)(a) As used in divisions (D){4}(b) and (c} of this section, “national highway traffic safety administration”
means the national highway traffic safety administration established as an administration of the United States
department of transportation under 96 Stat, 2415 (1983),49 U.S.C.A. 105,

(b) In any critninal prosecution or juvenile court proceeding for a violation of division {A) or (B) of this section,
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of a municipal ordinance relating to operating a vehicle while under the infleence of alcohal, a drug of abuse, or
alcohol and a drug of abuse, or of a municipal ordinance relating to operating a vehicle with a prohibited con-
centration of alcohol, a controlied substance, or a metabolite of a controlled substance in the blood, breath, or
urine, if a law enforcement officer has administered a field sobriety test to the operator of the vehicle involved
int the violation and if it is shown by clear and convincing evidence that the officer administered the test in snb-
stantial compliance with the testing standards for any reliable, credible, and generally accepted field sobdety
tests that were in effect at the time the tests were administered, including, but not limited to, any testing stand-
ards then in-effect that were set by the national highway traffic safety administration, all of the following apply:

(i) The officer may testify concerning the results of the field sobriety test so administered.

(ii} The prosecution may introduce the results of the field sobriety test so administered as evidence in any pro-
ceedings in the criminal prosecution or juvenile court proceeding,

(i) If testimony is presented or evidence is introduced nunder division (D){(4)(b)(i) or (ii) of this section and if
the testimony or evidence is admissible under the Rules of Evidence, the court shall admit the testimony or evid-
ence and the trier of fact shall give it whatever weight the trier of fact considers to be appropriate.

() Division {D){4)(b) of this section does not limit or preclude a court, in its determination of whether the arrest

of a person was supported by probable cause or its determination of any other matter in a criminal prosecution or
juvenile court proceeding of a type described in that division, from considering evidence or testimony that is not

otherwise disallowed by division (D){4)(b) of this section.

(E)(1) Subject to division (E)(3) of this section, in any criminal prosecution or juvenile court proceeding for a
violation of division (A)(1)(b), {¢), (d), (e), (£}, (8), (h), (i), or ()} or (B)(1), (2), (3), or (4) of this section or for
an equivalent offense that is substantially equivalent to any of those divisions, a laboratory report from any
laboratory personnel issued a permit by the department of health anthorizing an analysis ag described in this di-
vision that contains an analysis of the whole blood, blood serum or plasma, breath, urine, or other bodily sub-
stance tested and that contains all of the information specified in this division shall be admitted as prima-facie
evidence of the information and statements that the repart contains. The laboratory report shall contain all of the
following:

(a} The signature, under oath, of any person who performed the analysis;

{b) Any findings as to the identity and quantity of alcohol, a drog of abuse, a controlled substance, a metabolite
of a controlled substance, or a combination of them that was found;

{c) A copy of a notarized staternent by the laboratory director or a designee of the director that contains the
name of each certified analyst or test performer involved with the report, the analyst's or test performer's em-
ployment relationship with the laboratory that issued the report, and a notation that performing an analysis of the
type involved is part of the analyst's or test performer's regular duties;

{(d} An outline of the analyst's or test performer's education, training, and experience in performing the type of
analysis involved and a certification that the laboratory satisfies appropriate quality control standards in general
and, in this particular analysis, under rules of the department of health.

(2) Notwithstanding any other provision of law regarding the admission of evidence, a report of the type de-
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scribed in division (E}(1) of this section is not admissible against the defendant to whom it pertains in any pro-
ceeding, other than a preliminary hearing or a grand jury proceeding, unless the prosecutor has served a copy of
the report on the defendant's attorney or, if the defendant has no attorney, on the defendant.

(3) A report of the type described in division (E)(1) of this section shall not be prima-facie evidence of the con-
tents, identity, or amount of any substance if, within seven days after the defendant to whom the report pertains
or the defendant's attotney receives a copy of the report, the defendant or the defendant's attorney demands the
testimony of the person who signed the report. The judge in the case may extend the seven-day time limit in the
interest of justice.

(F) Except as otherwise provided in this division, any physician, registered nurse, or qualified technician, chem-
ist, or phlebotomist who withdraws blood from a person pursuant to this section, and any hospital, first-aid sta-
tion, or clinic at which blood is withdrawn from a person pursuant to this section, is immune from criminal liab-
ility and civil liability based upon a claim of assault and battery or any other claim that is not a claim of mal-
practice, for any act performed in withdrawing blood from the person. The immunity provided in this division is
not available to a person who withdraws blood if the person engages in willful or wanton misconduct.

(G)(1) Whoever violates any provision of divisions (A)(1)(a) to (i} or (A)(2) of this section is guilty of operating
a vehiole under the influence of alcohol, a drig of abuse, or a combination of them. Whoever violates division
(A)(1)() of this section is guilty of operating a vehicle while under the influence of a listed controlled substance
or a listed metabolite of a controlled substance. The court shall sentence the offender for either offense under
Chapter 2929, of the Revised Code, except as otherwise authorized or required by divisions (G)(1)a) to (&) of
this section:

(a) Except as otherwise provided in division (G)(1)(b), {c), (d), or (¢) of this section, the offender is gnilty of a
misdemeanor of the first degree, and the court shall sentence the offender to all of the following:

(i) If the sentence is being imposed for a violation of division (A)(1)(a), (b), (c), (d), (e}, or (j) of this section, a
mandatory jail term of three consecutive days. As used in this division, three consecutive days means seventy-
two consecutive hours, The court may sentence an offender to both an intervention program and a jail term. The
court may impose a jail term in addition to the three-day mandatory jail term or intervention program. However,
in no case shall the cumulative jail term imposed for the offense exceed six months.

The court may suspend the execution of the three-day jail term under this division if the court, in lieu of that
suspended term, places the offender under a community control sanction pursuant to section 2929.25 of the Re-
vised Code and requires the offender to attend, for three consecutive days, a drivers' intervention program certi-
fied under section 3793.10 of the Revised Code. The court also may suspend the execution of any part of the
three-day jail term under this division if it places the offender under a community control sanction pursuant to
section 292925 of the Revised Code for part of the three days, requires the offender to attend for the suspended
patt of the tern a drivers' intervention program so certified, and sentences the offender to a jail term equal to the
remainder of the three consecutive days that the offender does not spend attending the program. The court may
require the offender, as a condition of community control and in addition to the required attendance at a drivers'
intervention program, to attend and satisfactorily complefe any treatment or education programs that comply
with the minimum standards adopted pursuant to Chapter 3793. of the Revised Code by the director of alcohel
and drug addiction services that the operators of the drivers' intervention program determine that the offender
should attend and to report periodically to the court on the offender’s progress in the programs. The court also
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may impose on the offender any other conditions of community control that it considers necessary.

(if) If the sentence is being imposed for a violation of division (A)(1)(f), (g), (h), or (i) or division (A}(2) of this
section, except as otherwise provided in this division, a mandatory jail term of at least three consecutive days
and a requirement that the offender attend, for three consecutive days, a drivers' intervention program that is cer-
tified pursuant to section 3793.10 of the Revised Code. As used in this division, three consecutive days means
seventy-two consecutive hours. If the court determines that the offender is not conducive to treatment in a
drivers' intervention program, if the offender refuses to attend a drivers' intervention program, or if the jail at
which the offender is to serve the jail term imposed can provide a driver's intervention program, the court shall
sentence the offender to a mandatory jail term of at least six consecutive days.

The court may require the offender, under a community contro! sanction imposed under section 2929.25 of the
Revised Code, to attend and satisfactorily complete any treatment or education programs that comply with the
minimum standards adopted pursnant to Chapter 3793. of the Revised Code by the director of alcokol and diug
addiction services, in addition to the required attendance at drivers' intervention program, that the operators of
the drivers' intervention program determine that the offender should attend and to report periodically to the court
on the offender’s progress in the programs. The court also may impose any other conditions of community con-
trol on the offender that it considers necessary.

(idi) In all cases, a fine of not less than three hundred twenty-five and not more than one thousand seventy-five
doliars;

(iv) In all cases, a class five license suspension of the offender's driver's or commercial driver's license or permit
or nonresident operating privilege from the range specified in division (A)(5) of section 4510.02 of the Revised
Code. The court may grant limited driving privileges relative to the suspension under sections 4510.021 and
4510.13 of the Revised Code.

(b) Except as otherwise provided in division (G)(1)(e) of this section, an offender who, within six years of the
offense, previously has been convicted of or pleaded guilty to one violation of division (A) or (B) of this section
or one other equivalent offense is guilty of a misdemeanor of the first degree. The court shall sentence the of-
fender to all of the following:

{{} If the sentence is being imposed for a violation of division {A)(1)(a), (b}, (c), {d), (€}, or (j} of this section, a
mandatory jail term of ten consecutive days. The court shall impose the ten-day mandatory jail term under this
division unless, subject to division (G)(3) of this section, it instead imposes a sentence under that division con-
gisting of both a jail term and a term of house arrest with electronic monitoring, with continuous alcohol monit-
oring, or with both electronic monitoring and continwons alcohol monitoring. The court may impose a jail term
in addition to the ten-day mandatory jail term. The cumulative jail term imposed for the offense shall not exceed
six months.

In addition to the jail term or the term of house arrest with electronic monitoring or continuous alcohol monitor-
ing or both types of monitoring and jail tetm, the court may require the offender to attend a drivers' intervention

program that is certified pursuant to section 3793.10 of the Revised Code. If the operator of the program determ-
ines that the offender is alcohol dependent, the program shall notify the court, and, subject to division {I} of this

section, the court shall order the offender to obtain treatment through an alcohol and drug addiction program au-
thorized by section 3793.02 of the Revised Code. '
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Gi) If the sentence is being imposed for a violation of division (A)1)(f), (g), (h), or (i} or division (A)(2) of this
section, except as otherwise provided in this division, a mandatory jail term of twenty consecutive days. The
court shall impose the twenty-day mandatory jail term under this division unless, subject to division (G)(3) of
this section, it instead imposes a sentence under that division consisting of both a jail term and a term of house
arrest with electronic monitoring, with continuous alcohol monitoring, or with both electronic monitoring and
continuous alcohol monitoring, The court may impose a jail term in addition to the twenty-day mandatory jail
term, The cumulative jail term imposed for the offense shall not exceed six months.

In addition to the jail term or the term of house arrest with electronic monitoring or continuous alcohol monitor-
ing ar both types of monitoring and jail term, the conrt may require the offender to attend a driver's intervention
program that is certified pursuant to section 3793.10 of the Revised Code. If the operator of the program determ-
ines that the offender is alcohol dependent, the program shall notify the court, and, subject to division (I} of this
section, the court shall order the offender to obtain treatinent through an alcohol and drug addiction program au-
thorized by section 3793.02 of the Revised Code.

(iit) In all cases, notwithstanding the fines set forth in Chapter.2929. of the Revised Code, a fine of not less than
four hundred seventy-five and not more than one thousand six hundred twenty-five dollars;

(iv) In all cases, a class four license suspension of the offender’s driver's license, commercial driver's license,
temporary instruction permit, probationary license, or nonresident operating privilege from the range specified
in division (A)(4) of section 4510.02 of the Revised Code. The comrt may grant limited driving privileges relat-
ive to the suspension under sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle is registered in the offender's name, immobilization of the vehicle involved in the
offense for ninety days in accordance with section 4503.233 of the Revised Code and impoundment of the li-
cense plates of that vehicle for ninety days.

(c) Except as otherwise provided in division (G)(1)(e) of this section, an offender who, within six years of the
offense, previously has been convicted of or pleaded guilty to two violations of division (A) or (B) of this sec-
tion or other equivalent offenses is guilty of a misdemeanor. The court shall sentence the offender to all of the
following: :

(i) If the sentence is being imposed for a violation of division (A)(1)(a), (b}, (c), {4}, (&), or (3} of this section, a
mandatory jail term of thirty consecutive days. The court shall impose the thirfy-day mandatory jail term under
this division unless, subject to division (G)(3) of this section, it instead imposes a sentence under that division
congsisting of both a jail teroe and a term of house arrest with electronic monitoring, with continnous alcohol
monitoring, or with both electronic monitoring and continuous alcoho] monitoring. The court may impose a jail
term in addition to the thirty-day mandatory jail term. Notwithstanding the jail terms set forth in sections
2929.21 to 2929.28 of the Revised Code, the additional jail term shall not exceed one year, and the curnvlative
jail term imposed for the offense shall not exceed one year.

(ii) If the sentence is being imposed for a violation of division (A)1)(f), (g), (h), or (i) er division (A}?2) of this
section, a mandatory jail term of sixty consecutive days. The court shall impose the sity-day mandatory jail
term under this division unless, subject to division (G)}(3} of this section, it instead imposes a sentence under that
division consisting of both a jail term and a term of house arrest with electronic monitoring, with continuous al-
coho! monitoring, or with both electronic monitoring and continuous alcohol monitoring. The court may impose
a jail term in addition to the sixty-day mandatory jail term. Notwithstanding the jail terms set forth in sections
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2929.21 t0 2929.28 of the Revised Code, the additional jail term shall not exceed one year, and the curnulative
jail term imposed for the offense shall not exceed one year.

(iii) In all cases, notwithstanding the fines set forth in Chapter 2929. of the Revised Code, a fine of not less than
eight hundred and not more than two thousand seven hundred fifty dollars;

(iv) In all cases, a class three license suspension of the offender's driver's license, commercial driver's license,
temporary instruction permit, probationary license, or nonresident operating privilege from the range specified
in division (A)(3) of section 4510.02 of the Revised Code. The court may grant limited driving privileges relat-
ive to the suspension under sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle is registered in the offender's name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised Code. Division (G)(6) of this section applies re-
garding any vehicle that is subject to an order of criminal forfeiture under this division.

(vi) In all cases, participation in an alcohol and drug addiction program authorized by section 3793.02 of the Re-
vised Code, subject to division (1) of this section.

(d) Except as otherwise provided in division (G)(1)(e) of this section, an offender who, within six years of the
offense, previously has been convicted of or pleaded guilty to three or four violations of division {A) or (B) of
this section or other equivalent offenses or an offender who, within twenty years of the offense, previously has
been convicted of or pleaded guilty to five or more violations of that nature is guilty of a felony of the fourth de-
gree. The court shall sentence the offender to all of the following;

(i) If the sentence is being imposed for a violation of division (A)(1)(a); (b), (c), (), (&), or () of this section, a
mandatory prison term of one, two, three, four, or five years as required by and in accordance with division
(G)(2) of section 2929.13 of the Revised Code if the offender also is convicted of or also pleads guilty to a spe-
cification of the type described in section 2941.1413 of the Revised Code or, in the discretion of the court, either
a mandatory term of local incarceration of sixty consecutive days in accordance with division (G)(1) of section
2929.13 of the Revised Code or a mandatory prison term of sixty consecutive days in accordance with division
{G)(2) of that section if the offender is not convicted of and does not plead guilty to a specification of that type.
If the court imposes a mandatory term of local incarceration, it may impose a jail term in addition to the sixty-
day mandatory term, the cumulative total of the mandatory term and the jail term for the offense shall not ex-
ceed one year, and, except as provided in division (A)(1) of section 2929.13 of the Revised Code, no prison term
is authorized for the offense. If the court imposes a mandatory prison term, notwithstanding division (A)(4) of
section 2929.14 of the Revised Code, it also may sentence the offender to a definite prison term that shall be not
less than six months and not more than thirty months and the prison terms shall be imposed as described in divi-
sion (G)(2) of section 2929.13 of the Revised Code. If the court imposes a mandatory prison term or mandatory
prison term and additional prison term, in addition to the term or terms so imposed, the court also may sentence
the offender to a community control sanction for the offense, but the offender shall serve all of the prison terms
so imposed prior to serving the community control sanction.

(ii) If the sentence is being imposed for a violation of division (A)(1)(£), (g), (b}, or (i} or division (A)2) of this
section, a mandatory prison term of one, two, three, four, or five years as required by and in accordance with di-
vision (G)(2) of section 2929.13 of the Revised Code if the offender also is convicted of or also pleads guilty to
a specification of the type described in section 2941.1413 of the Revised Code or, in the discretion of the court,
either a mandatory term of local incarceration of one hundred twenty consecutive days in accordance with divi-
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sion (G)(1) of section 2929.13 of the Revised Code or a mandatory prison term of one hundred twenty consecut-
ive days in accordance with division (G)(2) of that section if the offender is not convicted of and does not plead
guilty to a specification of that type. If the court imposes a mandatory term of local incarceration, it may impose
a jail term in addition to the one hundred twenty-day mandatory term, the cumulative total of the mandatory
term and the jail term for the offense shall not exceed one year, and, except as provided in division (A)(1) of
section 2929.13 of the Revised Code, no prison term is authorized for the offense. If the court imposes a man-
datory prison term, notwithstanding division (A)(4) of section 2929.14 of the Revised Code, it also may sen-
tence the offender to a definite prison term that shall be not less than six months and not more than thirty months
and the prison terms shall be imposed as described in division (G)(2) of section 2929.13 of the Revised Code. If
the court imposes a mandatory prison term or mandatory prison ferm and additional prison term, in addition to
the term or terms so imposed, the court also may sentence the offender to a cormunity control sanction for the
offense, but the offender shall serve all of the prison terms so imposed prior to serving the community control
sanction.

(iii) In all cases, notwithstanding section 2929.18 of the Revised Code, a fme of not less than one thousand three
hundred nor more than ten thousand five hundred dollars; -

(iv) In all cases, a class two license suspension of the offender's driver's license, commercial driver's license,
temporary instruction permit, probationary license, or nonresident operating privilege from the range specified
in division (A)(2) of section 4510.02 of the Revised Code. The court may grant limited driving privileges relat-
ive to the suspension under sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle is registered in the offender's name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised Code. Division (G)(6) of this section applies re-
garding any vehicle that is subject to an order of criminal forfeiture under this division.

(vi) In all cases, participation in an alcohol and drug addiction program authorized by section 3793.02 of the Re-
vised Code, subject to division (I) of this section,

(vii) In all cases, if the court sentences the offender to a mandatory term of local incarceration, in addition to the
mandatory term, the court, pursuant to section 2929.17 of the Revised Code, may intpose a term of house arrest
with electronic monitoring. The term shall not commence until after the offender has served the mandatory term
of local incarceration. '

(e) An offender who previously has been convicted of or pleaded guilty to a violation of division (A) of this sec-
tion that was a felony, regardless of when the violation and the conviction or guilty plea occurred, is guilty of a
felony of the third degree. The court shall sentence the offender to ali of the following:

(i) If the offender is being sentenced for a violation of division {A1)(2), (b), (c), (8), (&), or (j) of this section, a
mandatory prison term of one, two, three, four, or five years as required by and in accordance with division
(G)(2) of section 2929.13 of the Revised Code if the offender also is convicted of or also pleads guilty to a spe-
cification of the type described in section 2941.1413 of the Revised Code or a mandatory prison term of sixty
consecutive days in accordance with division (G)(2) of section 2929.13 of the Revised Code if the offender is
1ot convicted of and does not plead guilty to a specification of that type. The court may impose a prison term in
addition to the mandatory prison term, The cumulative total of a sixty-day mandatory prison term and the addi-
tional prison term for the offense shall not exceed five years. In addition to the mandatory prison term or man-
datory prison term and additional prison term the court imposes, the court also may sentence the offender to a
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community control sanction for the offense, but the offender shall serve all of the prison terms so imposed prior
to serving the community control sanction.

{ii) If the sentence is being imposed for a violation of division (A)(1)(f}, (g), (b), or (i} or division (A)(2) of this
section, a mandatory prison term of one, two, three, four, or five yeats as required by and in accordance with di-
vision (G){(2) of section 2929.13 of the Revised Code if the offender also is convicted of or also pleads guilty to
a specification of the type described in section 2941.1413 of the Revised Code or a mandatory prison term of
one hundred twenty consecutive days in accordance with division (G)(2) of section 2929.13 of the Reviged Code
if the offender is not convicted of and does not plead guilty to a specification of that type. The court may impose
a prison term in addition to the mandatory prison term. The cumulative total of a one hundred twenty-day man-
datory prizon term and the additional prison term for the offense shall not exceed five years. In addition to the
mandatory prison term or mandatory prison term and additional prison term the court imposes, the court also
may sentence the offender to a community control sanction for the offense, but the offender shall serve all of the
prison terms so imposed prior to serving the community control sanction.

(iii) In all cases, notwithstanding section 2929.18 of the Revised Code, a fine of not less than one thousand three
hundred nor more than ten thousand five hundred dollars;

{(iv) In all cases, a class two license suspension of the offender's driver's license, commercial driver's license,
termporary instruction permit, probationary license, or nonresident operating privilege from the range specified
in division (A)(2) of section 4510.02 of the Revised Code. The court may grant limited driving privileges relat-
ive to the suspension under sections 4510.021 and 4510.13 of the Revised Code.

(v) In all cases, if the vehicle ig registered in the offender’s name, criminal forfeiture of the vehicle involved in
the offense in accordance with section 4503.234 of the Revised Code, Division (G)(6) of this section applies re-
garding any vehicle that is subject to an order of criminal forfeiture under this division.

(vi) In all cases, participation in an alcohol and drug addiction program authorized by section 3793.02 of the Re-
vised Code, subject to division (I) of this section.

(2) An offender who is convicted of or pleads puilty to a violation of division {A) of this section and who sub-
sequently seeks reinstatement of the driver's or occupational driver's license or permit or nonresident operating
privilege suspended under this section as a result of the conviction or gnilty plea shall pay a teinstatement fee as
provided in division (F}(2} of section 4511.191 of the Revised Code.

{3) If an offender is sentenced to a jail term under division (G} 1)X(b)(i) or (i} or (G)(1)(c)(i) or (ii) of this sec-
tion and if, within sixty days of sentencing of the offender, the court issues a written finding on the record that,
due to the unavailability of space at the jail where the offender is required to serve the term, the offender will
not be able to begin serving that term within the sixty-day period following the date of sentencing, the court may
impose an alternative sentence under this division that inciudes a terin of house arrest with electronic monitor-
ing, with continuous alcohol monitoring, or with both electronic monitoring and continuous alcohol monitoring,

As an alternative to a mandatory jail term of ten consecutive days required by division (G){1)(b){i} of this sec-
tion, the court, under this division, may sentence the offender to five consecutive days in jail and not less than
eighteen consecutive days of house arrest with electronic monitoring, with continuous alcohol monitoring, or
with both electronic monitoring and centinuous alcohol monitoring, The cumulative total of the five consecutive
days in jail and the period of house arrest with electronic monitoring, continuous alcohél monitoring, or both
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types of monitoring shall not exceed six months. The five consecutive days in jail do not have to be served prior
to or consecutively to the period of house arrest.

As an alternative to the mandatory jail term of twenty consecutive days required by division (G)1)(b)(ii) of this
section, the court, under this division, may sentence the offender to ten consecutive days in jail and not less than
thirty-six consecutive days of house arrest with electronic monitoring, with continuous alcohol monitoring, or
with both elecironic monitoring and continuous aleohol monitoring. The cumulative total of the ten consecutive
days in jail and the period of house arrest with electronic monitoring, continuous alcohol monitering, or both
types of monitoring shall not exceed six months. The ten consecutive days in jail do not have to be served prior
to or consecutively to the period of house arrest.

As an alterpative to a mandatory jail term of thirty consecutive days required by division {(G)(1)(c)(i) of this sec-
tion, the court, under this division, may sentence the offender to fifteen consecutive days in jail and not less than
fifty-five consecutive days of honse arrest with electronic monitoring, with continuous alcohol monitoring, or
with both electronic monitoring and continuous alcohol monitoring, The cumulative total of the fifteen consecut-
ive days in jail and the period of house amest with electronic monitoring, continuous alcohol monitoring, or both
types of monitoring shall not exceed one year. The fifteen consecutive days in jail do not have to be served prior
10 or consecutively to the period of house arrest.

As an alternative to the mandatory jail termn of sixiy consecutive days required by division (G)(1)(c){ii) of this
section, the court, under this division, may sentence the offender to thirty consecutive days in jail and not less
than cne hundred ten consecutive days of house arrest with electronic monitoring, with continuous alcohol mon-
itoring, or with both electronic monitoring and continuoug alcohol monitoring. The cumulative total of the thitty
consecutive days in jail and the period of house arrest with electronic monitoring, continnous alcohol monitor-
ing, or both types of monitoring shall not exceed one year. The thirty consecutive days in jail do not have ta be
served prior to or consecutively to the period of house arrest,

(4) If an offender's driver's or occupational driver's license or permit or nonresident operating privilege is sus-
pended under division (G) of this section and if section 4510.13 of the Revised Code permits the court to grant
limited driving privileges, the court may grant the limited driving privileges in accordance with that section. If
division (A)(7) of that section requires that the court impose as a condition of the privileges that the offender
must display on the vehicle that is driven subject to the privileges restiicted license plates that are issued under
section 4503.231 of the Revised Code, except as provided in division (B) of that section, the court shall impose
that condition as one of the conditions of the limited driving privileges granted to the offender, except as
provided in division (B) of section 4503.231 of the Revised Code.

(5) Fines imposed under this section for a violation of division {A) of this section shall be distributed as follows:

(a) Twenty-five dollars of the fine imposed under division (G){1)(a)(iii), thirty-five dollars of the fine imposed
under division (G){1)(b)(iii), one hundred twenty-three dollars of the fine imposed under division (G)(1)(c)(iii),
and two hundred ten dollars of the fine imposed under division (G)(1)(d)(ii) or (e}(iii) of this section shall be
paid to an enforcement and education fund established by the legislative authority of the law enforcement
agency in this state that primarily was responsible for the arrest of the offender, as determined by the court that
imposes the fine. The agency shall use this share to pay only those costs it incurs in enforcing this section or a
municipal OV ordinance and in informing the public of the laws governing the operation of a vehicle while un-
der the influence of alcohol, the dangers of the operation of a vehicle under the influence of aleohol, and other
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information relating to the operation of a vehicle under the influence of alcohol and the consumption of alcohol-
ic beverages.

(b} Fifty dollars of the fine imposed under division (G)(1)(a)(iii) of this section shall be paid to the political sub-
division that pays the cost of housing the offender during the offender's term of incarceration. If the offender is
being sentenced for a violation of division (A)(1)(a), (b}, (c), (d), (&), or (j) of this section and was confined as a
result of the offense prior to being sentenced for the offense but is not sentenced to a term of incarceration, the
fifty dollars shall be paid to the political subdivision that paid the cost of housing the offender during that period
of confinement. The political subdivision shall use the share under this division to pay or reimburse incarcera-
tion or treatment costs it incurs in housing or providing drrg and alcohol treatment to persons who viclate this
ssction or a municipal OVI ordinance, costs of any immobilizing or disabling device used on the offender's
vehicle, and costs of electronic house arrest equipment needed for persons who violate this section.

{c) Twenty-five dollars of the fine imposed under division (G)(1)(a)(iii) and fifty dollars of the fine imposed un-
der division (G)(1)(b)(iii) of this section shall be deposited into the county or municipal indigent drivers' aleohol
treatment fand under the control of that court, as created by the county or municipal corporation under division
(N) of section 4511.191 of the Revised Code.

{d} One hundred fifteen dollars of the fine imposed under division {G)(1)(b)(ii), two hundred seventy-seven
doltars of the fine imposed under division (G)(1)(c)(iii), and four hundred forty dollars of the fine imposed un-
der division (GY1)(d)(iii) or (e)(iii) of this section shall be paid to the political subdivision that pays the cost of
housing the offender during the offender’s term of incarceration. The political subdivision shail use this share to
pay or reimburse incarceration or treatment costs it incurs in housing or providing drug and alcohel treatment to
persons who violate this section or a municipal OVI ordinance, costs for any immobilizing or disabling device
used on the offender's vehicle, and costs of electronic house arrest equipment needed for persons who violate
this section.

(¢) Seventy-five dollars of the fine imposed vnder division (G)(1)(a)(iif), one hundred twenty-five dollars of the
fine imposed under division (G)(1)(b)(iii), two hundred fifty dollars of the fine imposed under division
(G)(1)(c)(iii), and five hundred dollars of the fine imposed under division (G)(1){d)(iii) or (e)(iii) of this section
shall be transmitted to the treasurer of state for deposit into the indigent defense support fund established under
section 120.08 of the Revised Code. :

() The balance of the fine imposed under division (G)(1)(a)(iii), (b)(iif}, (c)(iii), (d){iii), or (e)(iii) of this section
shall be disbursed as otherwise provided by law.

{6) If title to a motor vehicle that is subject to an order of criminal forfeiture under division (G)(1)(c), (d), or (¢)
of this section is assigned or transfesred and division (B)(2) or (3) of section 4503.234 of the Revised Code ap-
plies, in addition to or independent of any other penalty established by law, the court may fine the offender the
value of the vehicle as determined by publications of the national auto dealers association. The proceeds of any
fine so imnposed shall be distributed in accordance with division (C)(2) of that section.

{(7) As used in division (G) of this section, “electronic monitoring,” “mandatory prison term,” and “mandatory
term of local incarceration” have the same meanings as in section 2029.01 of the Revised Code.

(H) Whoever violates division (B) of this section is guilty of operating a vehiclé after underage alcehol con-
sumption and shall be punished as follows:
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(1) Except as otherwise provided in division (FI)(2) of this section, the offender is guilty of a misdemeanor of
the fourth degree. In addition to any other sanction imposed for the offense, the court shall impose a class six
suspension of the offender's driver's license, commercial driver's license, temporary instruction permit, proba-
tionary license, or nonresident operating privilege from the range specified in division (A)(6) of section 4510.02
of the Revised Code.

(2) If, within one year of the offense, the offendet previously has been convicted of or pleaded guilty to one or
more violations of division (A) or (B) of this section or other equivalent offenses, the offender is guilty of a mis-
demeanor of the third degree. In addition to any other sanction imposed for the offense, the court shall impose a
class four suspension of the offender's driver's license, commercial driver's license, temporary instruction per-
mit, probationary license, or nonresident operating privilege from the range specified in division (A)(4) of sec-
tion 4510.02 of the Revised Code.

(3) If the offender also is convicted of or also pleads guiity to a specification of the type described in section
2041.1416 of the Revised Code and if the court imposes a jail term for the violation of division (B) of this sec-
tion, the court shall impose upon the offender an additional definite jail term pursuant to division (E} of section
292924 of the Revised Code.

(T)(1) No court shall sentence an offender to an alcohol treatment program under this section unless the treat-
ment program complies with the minimum standards for alcohol treatment programs adopted under Chapter
3793, of the Revised Code by the director of alcoho! and drug addiction services.

(2) An offender who stays in a drivers' intervention program or in an alcohol treatment program under an order
issned under this section shall pay the cost of the stay in the program. However, if the court determines that an
offender who stays in an alcohol treatment program under an order issued under this section is unable to pay the
cost of the stay in the program, the court may order that the cost be paid from the court's indigent drivers' alco-
hol treatment fund.

(J) If a person whose driver's or commercial driver's license or permit or nonresident operating privilege is sus-
pended under this section files an appeal regarding any aspect of the person's trial or sentence, the appeal itself
does not stay the operation of the suspension.

(K) Division (A)(1)(j) of this section does not apply to a person who operates a vehicle, streetcar, or trackless
trolley while the person has a concentration of a listed controlled substance or a listed metabolite of a controlled
substance in the person's whole blood, blood serum or plasma, or urine that equals or exceeds the amount spe-
cified in that division, if both of the following apply:

(1) The person obtained the controlled substance pursuant to a prescription issued by a licensed health profes-
sional anthorized to prescribe dmgs.

{2) The person injected, ingested, or inhaled the controlled substance in accordance with the health profession-
al's directions.

(L) The prohibited concentrations of a controlled substance or a metabolite of a controlled substance listed in di-
vision (A)(1)(j) of this section also apply in a prosecution of a violation of division (1) of section 2923.16 of the
Revised Code in the same manner as if the offender is being prosecuted for a prohibited congentration of alco- hol.
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{M} All terms defined in section 4510.01-of the Revised Code apply to this section. If the meaning of a term
defined in section 4510.01 of the Revised Code conflicts with the meaning of the same term as defined in sec-
tion 4501.01 or 4511.01 of the Revised Code, the term as defined in section 4510.01 of the Revised Code ap-
plies to this section.

{(N)(1) The Ohio Traffic Rules in effect on Janmary 1, 2004, as adopted by the supreme court under authority of
section 2937.46 of the Revised Code, do not apply to felony violations of this section. Subject to division (N)(2)
of this section, the Rules of Criminal Procedure apply to felony violations of this section.
(2) I, on or after January 1, 2004, the supreme court modifies the Ohio Traffic Rules to provide procedures to
govern felony violations of this section, the modified mules shall apply to felony violations of this section.
CREDIT(S)
(2008 S 209, eff. 3-26-08; 2006 H 461, cff. 4-4-07; 2006 S 8, eff. 8-17-06; 2004 I 163, eff. 9-23-04; 2003 H
87, § 4, eff. 1-1-04; 2003 H 87, § 1, eff. 6-30-03; 2002 § 163, § 3, eff. 1-1-04; 2002 S 163, § 1, eff 4-9-03;
2002 H 490, eff. 1-1-04; 2002 S 123, eff. 1-1-04; 1999 S 22, off. 5-17-00; 1994 8 82, eff. 5-4-94; 1990 H 837,

~ off, 7-25-90; 1990 S 131; 1986 S 262; 1982 S 432; 1974 H 995; 1971 S 14; 1970 H 874; 132 vH 380; 130 v §
41; 125 v461; 1953 H 1; GC 6307-19)

Current through 2008 File 129 of the 127th GA (2007-2008), apv. by 8/26/08, and filed with the Secretary of
State by 8/26/08.

Copr. () 2008 Thomson Reuters/West

END OF DOCUMENT
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c
United States Code Annotated Currentness
Constitntion of the United States
=8 Annotated '
8g Amendment IV. Searches and Seizures (Refs & Annos)

= Amendment I'V, Search and Seizure

The right of the people to be secure in their persons, houses, papers, and effects, against nnreasonable searches
and seizures, shall ot be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Current through P.L. 110-316 (excluding P.L. 110-234, 110-246, 110-289, 110-314, and 110-315) approved 8-14-08
Copr. {C) 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works

END OF DOCUMENT

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2. westlaw.com/print/printstream.aspx ?prfi=HTMLE&destination=atp&sv=Split&... 9/3/2008



U.S. Const. Amend. ¥V



U.S.C.A, Const. Amend. V-Full Text Page 1

United States Code Aunotated Currentness
Constitution of the United States
"& Annotated
S8 Amendment V. Grand Jury Indictment for Capital Crimes; Double Jeopardy; Self-Incritnination; Due
Process of Law; Just Compensation for Property (Refs & Annos)
~ Amendment V. Grand Jury Indictment for Capital Crimes; Double JYeopardy; Self-
Imcrimination; Due Process of Law; Just Compeusation for Property

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service
in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of
life, liberty, or property, without due process of law; nor shall private property be taken for public use, without

just compensation.

<This amendment is further displayed in five separate documents according to subject matter,>

<see USCA Const Amend. V-Capital Crimes>

<see USCA Const Amend. V-Double J eopardy>

<gee USCA Const Amend. V-Self Incrimination>

<see USCA Const Amend. V-Due Process>

<see USCA Const Amend. V-Just Compensation>
Current through P L. 110-316 {excluding P.L. 110-234, 110-246, 110-289, 110-314, and 110-315) approved 8-14-08
Copr. {C) 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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e
United States Code Annotated Currentness
Constitution of the United States
~g Annotated
sg Amendment VI, Jury Trial for Crimes, and Procedural Rights (Refs & Annos)
~ Amendment VI. Jury trials for crimes, and procedural rights

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been committed, which district shall have been previously as-
certained by law, and to be informed of the nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance
of Counsel for his defence.

Current through P.1.. 110-316 (excluding P.L. 110-234, 110-246, 110-289, 110-314, and 110-313} approved 8-14-08
Copr. (C) 2008 Thomson Renters/West. No Claim to Orig. 1.5, Govt. Works

END OF DOCUMENT
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United States Code Annotated Currentness
_Constitution of the United States
Ng Annotated
g Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection; Apportion-
ment of Representation; Disqualification of Officers; Public Debt; Enforcement (Refs & Annos)
= AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS;
EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF
OFFICERS; PUBLIC DEBT; ENFORCEMENT

Section 1. All persons bom or naturalized in the United States, and subject to the jurisdiction thereof, are cit-
izens of the United States and of the State whergin they reside. No State shall make or enforce any law which
shail abridge the privileges or itnmunities of citizens of the United States; nor shiall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of persons in each State, exclnding Indians not taxed. But when the right to vote at
any election for the choice of electors for President and Vice President of the United States, Representatives in
Congress, the Executive and Fudicial officers of a State, or the members of the Legislature thereof, is denied to
any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in
any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall
be reduced in the proportion which the number of such male citizens shall bear to the whole number of male cit-
iZens twenty-one years of age in such State,

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice Presid-
ent, or hold any office, civil or military, under the United States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legis-
lature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall
have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But
Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebelfion, shall not be questioned.
But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insur-
rection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such
debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

<8ection | of this amendment is further displayed in separate documents according to subject matter,>
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<see USCA Const Amend. XIV, § 1-Citizens>

<see USCA Const Amend. XIV, § 1-Privileges>

<gee USCA Const Amend. XIV, § 1-Due Proc>

<sec USCA Const Amend. XTIV, § 1-Equal Protect>

<sections 2 to 3 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2>

<see USCA Const Amend. XTV, § 3,>

<gsee USCA. Const Amend. XTIV, § 4>

<gee USCA Const Amend. XIV, § 5>
Current through P.L. 110-316 {excluding P.L. 1 10-23{1, 110-246, 110-289, 110-314, and 110-315) approved 8-14-08
Copr. (C) 2008 Thomson Reunters/West. No Claim to Orig. U.S. Govt. Works

END OF DOCUMENT
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B
This document has been updated. Use KEYCITE.

WEST'S VERMONT STATUTES ANNOTATED
TITLE TWENTY-THREE. MOTOR VEHICLES
CHAPTER 13, OPERATION OF VEHICLES
SUBCHAPTER 13. DRUNKEN DRIVING
- § 1203, Administration of tests; retention of test and videotape

(a) A breath test shall be administered only by a person who has been certified by the Vermont criminal justice
training council to operate the breath testing equipment being employed. In any proceeding under this
sabchapter, a person's testimony that he or she is certified to operate the breath testing equipment employed
shall be prima facie evidence of that fact.

(b) Only a physician, licensed nurse, medical technician, physician's assistant, medical technologist, or laborat-
ory assistant acting at the request of a law enforcement officer may withdraw blood for the purpose of determin-
ing the presence of alcohol or other drug. This limitation does not apply to the taking of a breath sample.

(c) When a breath test which is intended to be introduced in evidence is taken with a crimper device or when
blood is withdrawn at an officer's request, a sufficient amount of breath or blood, as the case may be, shall be
taken to enable the person to have made an independent analysis of the sample, and shall.be held for at least 45
days from the date the sample was takep. At any time during that period the person may direct that the sample be
sent to an independent laboratory of the person's choosing for an independent analysis. The department of health
shall adopt rules providing for the security of the sample. At no time shall the defendant or any agent of the de-
fendant have access to the sample. A preserved sample of breath shall not be required when an infrared breath-
testing instrument is used. A person tested with an infrared breath-testing instrument shall have the option of
having a second infrared test administered immediately after receiving the results of the first test.

(d) In the case of a breath test adiinistered using an infrared breath testing instroment, the test shall be analyzed
in compliance with rules adopted by the department of health. The analyses shall be retained by the state. A
sample is adequate if the infrared breath testing instrument analyzes the sample and does not indicate the sample
is deficient. Analysis of the person's breath or blood which is available to that persom for independent analysis
shall be considered valid when performed according to methods approved by the department of health. The ana-
lysis performed by the state shall be considered valid when performed according to a method or methods selec-
ted by the department of health. The department of health shall use rule making procedures to select its method
or methods, Failure of a person to provide an adequate breath sample constitutes a refiisal.

(e) Repealed.

(f) When a law enforcement officer has reason to believe that a person may be violating or has violated section
1201 of this title, the officer may request the person to provide a sample of breath for a preliminary screening
test using a device approved by the commissioner of health for this purpose. The person shall not have the right
to consult an attorney prior to submitting to this preliminary breath alcchol screening test. The results of this
preliminary screening test may be used for the purpose of deciding whether an arrest should be made and wheth-
er to request an evidentiary test and shall not be used in any court proceeding except on those issues. Following

© 2008 Thorason Reuters/West. No Claim to Orig. US Gov. Works.

http://webz.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=Sp1it&... 9/3/2008



A Mo - ML

VT STT. 23 § 1203 Page 2
23 V.S.A. § 1203

the screening test additional tests may be required of the operator pursuant to the provisions of section 1202 of
this title.

(g) The office of the chief medical examiner shall report in writing to the department of motor vehicles the death
of any person as the result of an accident involving a vehicle and the circumstances of such accident within five
days of such death.

(h) A Vermont law enforcement officer shall have a right to request a breath or blood sample in an adjoining
state or country under this section unless prohibited by the law of the other state or country, If the law in an ad-
joining state or covntry does not prohibit an officer acting under this section from taking a breath or blood
saraple in its jurisdiction, evidence of such sample shall not be exchuded in the courts of this state solely on the
basis that the test was taken cutside the state.

(i} The commissioner of health shall adopt emergency rules relating to the operation, maintenance and use of
preliminary aleohol screening devices for use by law enforcement officers in enforcing the provisions of this
title. The commissioner shall consider relevant standards of the National Highway Traffic Safety Administration
in adopting such rules. Any preliminary alcohol screening device authorized for use under this title shall be on
the qualified products list of the National Highway Traffic Safety Administration. :

) A videotape made of the alleged offense and subsequent processing may be erased or destoyed by the law
enforcement agency no earlier than 90 days after final judgment, or, if no civil or criminal action is filed, no
carlier than 90 days after the date the videotape was made.

(k) A copy of a videotape made of the alleged offense shall be provided to the defendant within ten days after
the defendant requests the copy and pays a $15.00 fee for its reproduction. No fee shall be charged to a defend-
ant whom the court has determined to be indigent.

Current through laws effective March 24, 2008. Se¢ scope for further
information.

Copr.© 2008 Thomson Reuters/West,

BEND OF DOCUMENT
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W.5.A. 343.303

o

WEST'S WISCONSIN STATUTES ANNOTATED

VEHICLES (CH. 340 TO 351)

CHAPTER 343. OPERATORS' LICENSES

SUBCHAPTER IIi. CANCELLATION, REVOCATION AND SUSPENSION OF LICENSES
= 343.303, Preliminary breath screening test

If a law enforcement officer has probable cause to believe that the person is violating or has violated s.
346.63(1) or (2m} or a lacal ordinance in conformity therewith, or s. 346.63(2) or (6) or 940.25 or 5. 940.09
where the offense involved the use of a vehicle, orif the officer detects any presence of alcohol, a controlled
substance, controlled substance analog or other dig, or a combination thercof, on a person driving or operating
or on duty time with respect to a commercial motor vehicle or has reason to believe that the person is violating
or has violated s. 346.63(7) or a local ordinance in conformity therewith, the officer, prior to an arrest, may re-
quest the person to provide a sample of his or her breath for a preliminary breath screening test using a device
approved by the department for this purpose. The result of this preliminary breath screening test may be used by
the law enforcement officer for the purpose of deciding whether or not the person shall be arrested for a viola-
tion of s. 346.63(1), (2m), (5) or (7) or a local ordinance in conformity therewith, or s. 346.63(2) or (6),
940.09(1) or 940.25 and whether or not to require or request chemical tests as authorized under s. 343,305(3),
The result of the preliminary breath screening test shall not be admissible in any action or proceeding except to
show probable cause for an arrest, if the arrest is challenged, or to prove that a chemical test was properly re-
quired or requested of a person under s. 343.305(3). Following the screening test, additional tests may be re-
quired or requested of the driver under s. 343.305(3). The general penalty provision under s. 939.61(1) does not
apply to a refusal to take a preliminary breath screening test.

Current through 2007 Act 242, published 06/06/2008

END OF DOCUMENT
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