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THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy Ohio, Inc., Rate
Stabilization Plan Remand and Rider
Adjustment Cases.

Case Nos. 03-93-EL-ATA
) 03-2079-8L-AAM
) 03-2081-EL-AAM

03-2080-EL-ATA
05-724-EL-UNC
05-725-EL-UNC
06-1068-EL-UNC
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06-1095-EGUNC

ENTRY

The attorney examiner finds:

(1) On May 28, 2008, the Commission issued an entry in theae
consolidated proceedings, addressing the redaction of confifidential
documents. Included in those documents are all documents shown
on the docket card as confidential.

(2) One of the documents shown on the docket card as confidential is
OCC Remand Exhibit 6. However, that document was admitted
publicly, following a discussion on the record, on March 20, 2007,
confirming that it was not a confidential document. (Tr. II at 134-
135.) Therefore, the examiner finds that OCC Remand Exhibit 6,
docketed on April 3, 2007, should be immediately released into the
public domain.

It is, therefore,

ORDERED, That the Commission's docketing division release, into the public
records, OCC Remand Exhibit 6, docketed on April 3, 2007. It is, further,

Tais is to certity that tha ima9sa aypeeriu6 ar° sN
sccurate nad corDlete renroduutioa o4 a case Pii^ s

dcoument delivara^ in the reqular couree o! 13us ^

[Mtc TrGC^r,eo^ ^^
Cecbniclari ^-_-..^----`
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ORDERED, That a copy of this entry be served upon all parties of record in these
proceed'u gs.

THE PABIdC LTIILIT'IES COIvtMI^.SION OF OHIO

Entered in the Journal

MAY 282008

Rened J. Jenkins
Secretary
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TI-iE PUBLIC UTILITiES COMMIBSION OF OHIO

Consolidated Duke Energy Ohio, Inc., Rate
Stabilization Plan Remand and Rider
Adjustment Cases

Case Nos, 03-93-EGATA
03-2079-EirAAM
03-2081-EL-AAM
03-2080-EL-ATA
05-724Ei,-UNC

- 05-725-EL-UNC
06-1068-EL-UNC
D6-1069-ELrtJNC
06-1085-EL-UNC

ENTRY ON REHE,ARING

The Commission finds:

(1) On June 4, 2008, the Commission issued an entry ooncerxung the
redaction of trade secret information from numerous docnments
filed in these cases.

(2) Section 4903,10, Revised Code, states that any party to a Commission
proceeding may apply for rehearing with respect to any niatters
determined by the Commission, within 30 days of the entry of the
order upon the Commission's journal. Section 1.14, Revised Code,
provides that, when the last day of a period with9n which an ad may
be done falls on a legal holiday, that act may be done on the next
succeeding day that is not Sunday or a legal hoHday. That same
section also provides that, when a public office in which such an act
is to be performeri is closed to the public for the entire day that
constitutes the last day for doing the act, such act may be performed
on the next succeeding day that is not a Sunday or a legal holiday.

(3) On July 4, 2008, the Commission's office was closed for the entire day
for a legal holiday. On July 7, 2008, the office of the Ohio
Consumers' Counsel (OCC); Industrial Energy Users - Ohio (IEU);
and, jointly, Uake Energy Ohio, Inc.; Duke Energy ltetail Sales, LLC;
and Cinergy Corp. (collectively, Duke) filed applications for
rehearing of the Commission's June 4, 2008, enhy. On Juiy 17, 2008,
these same three parties also filed memoranda contra the
applications for rehearing. In summary, OCC, IEU, and Duke submit
that the entry incorrectly addressed certain trade secret issues and
made other errors in the application of the Commis.sion's prior order

7'hia is to certiEy that the images appearing ase as
accwrate and complete reDrofluction of a case tile
dooumant da3ivered in the reguiar courea oP s neae.
Technician "i /' Date Proceaeed
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relating to the issue. Each party raiaes certain general issues and lista
a number of specific claimed redaction errors. We will first address
the general i.ssues and then proceed to the lists of specific requested
changes to the documents.

(4) OCC raises four general assignments of error. In the first claimed
error, OCC indicates that the Commission's proposed redactions
cover information that has already been released to the public and
that, consequently, should not be treated as trade secret material.

Neither Duke nor IEU responds to this assignment of error. Duke
did, however, include in its memorandum contra a leagthy
description of the reaaons for its recommendation that the
Comm'v9sion "open a docket in which to explore alternative means to
the processes employed in this case," with regard to redactions.
Although this is not the appropriate docket in which to rnnsider the
merits of Duke's moommendatton, the arguments made by Duke also
respond to OCC's first assignment of error. Therefore, we wfll
review that diacusion in the context of this assignment of error.

llnke starts by asserting that Ohfo's public records laws do not
"mandate the general public diacloaure of conftdential informaHon
following an unauthorized, or even the merely inadvertent,
disclosure of such information, particularly when the general public
has not exhibited an actual awareness of the disclosed intormation."
(Duke memorandum contra at 7.) Duke supports this conclusion by
reference to a nurnber of cases, none of which is decided by the
Supreme Court of Ohfo and, therefore, none of which is dtrectly
controlling with regard to the Commission's decisions.

Sfate ex rel. Lundgren n. LaTourette, 85 Ohio App.3d 809 (Ohio Ct.
App.11w IDlst.1993), is a case in which the appellate court refused to
order disclosure of confidential trial-preparation materials, where a
prosecutor entered into a contract to write a book about a c.ase she
was actively prosecuting. The court found that the public use of the
materials was closer to an "unauthorized leak than a voluntary
disclosure by the governmental agency." Lurrdgren at 811. The court
specifically noted that it did not appear that the requested materials
had actuelly been used in writing the book. The court found that the
exception for trial preparation materials had not been waived by
disclosure. P.kthough Duke cites tfds case for the proposition that
"the exempt status of confidential information under the [public
Records Act] is not waived when the information is releasecl to the
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public without authorization from the holder of the inforntation;' the
holding in the case is actually based on the fact that any disdosure of
confidential information was ezpressly prohibited by the
government office. We also note that the court spedfically pointed
out that the author apparently did not use any of the oonfideniial
materials in writing the book. Thetefore, this is not a case in which
confidential materials were actually dLaclosed but, rather, one in
which they mighthave been used as part of the basis for a
publica6on

The next case cited by Duke is Public Citizen Heaith Reaearch Group v.
Food and Drug Administration, 953 F.Supp. 400 (D.C. 1996). Duke
correctly points out that, in this federal case, certain con#identiel
information that was inadvertently released was allowed to maintain
its confidential status. However, the court distinguished the
situation it was considering, where the government inadvertently
disciosed the information, from other eituations in which the party
seeking to maintain the confidential status was also the one that had
disclosed the information. Duke aLso correctly notes that, in this
case, the confidentielity of the information had not actually been
breached by its inclusion in the court records.

In Florida House of Repreaentatives V. U.S, Dept. of Commerce, 961 F.2d
941 (1111% Cir. 1992), the appellate court refused to find tFwt
confidentiality was walved where the disclosure in quesifwn was
ordered by a court and was, therefore, involuntary.

Finally, Duke cites to Gates Rubber Co. v. Bando Chemica2 Indus. Ltd., 9
F.3d 823 (loth Cir. 1993), In that case, as pointed out by Duke, the
federal appellate court allowed the materlal to rema}n confidential on
the grounds that there was "no evidence that competitor had access
to or learned of the [trade se<rets]during the period after the hearing
and before the recoxd was sealed."

Duke concludes with ihe statement that, in the preaent situation,
"certain confldentlal information was inadvertently disclosed by the
Duke Entities, just as was the [Freedom of Information Act] exempt
information in Florida House of Representatives, Public Citizen Health
Research Group, and Gates Rubber Co." (Duke memorandum contra at
9.) The Commission d3sagrees with this conclusion as it applies to
the present cireumatance, As noted in our summary of the case
holdings, the Florida House of Representatives deasion was an
involuntary disclosure, not an inadvertent one. The Public Citizen

-3-
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Health Research Group decision was not based on a disclosure by the
owner of the confidential information but, rather, by the governntent.
The Gates Rubber Co. decision was one in which there was no actual
public access to the conHdential information during the time when it
was not under seal, In the situation we are considering, the
disclosure was not involuntary, was not by the govemment, and did
allow for public access to the information in question. Therefore, the
Commission agrees with OC.C that information already released in
the proceeding is iwt a trade seaet. We will review each of OCC's
specific elaims in this regard in our review of speci#icredactfons.

(5) OCC's second issue relates to the categories of information to be
protected. It pointsout that the order on remand determined the
framework for such categories and contends that it coiild not be
altered except through an application for rehearing. It then points
out that the Commission'a proposed redactions cover some financial
information that was not within those categories.

In response, Duke asserts that the list of categories set forth in the
Commission's order on remand was not intended to be exhaustive,
as there is other information that should be regarded as a trade secret
on its own merit.

4Vhile the Comtnission's delineation of categories was intended to be
exhaustive, it was only exhaustive as it related to the side agreement
issues. The Comm9ssion is also aware that, for example, certain types
of financial information (such as projections and pridng
methodologies) may generally and appropriately be treated as trade
secrets. We do not find it unreasonable to aAow such redactions,
even though the information would not fall into one of the listed
categories.

(6) OCC next raises a smaii number of instances where documents
appeared out of order. It asks that they be re-oallated. Neither Dulae
nor IEU disagrees, although Duke contends that out-or-order pages
are not unreasonable or unlawful. The Commission will alter the
order, of the pages as suggested by OCC and will renumber those
pages appropriately.

(7) pinally, OCC points out that the Commission must minimize the
amount of infonnation to be protected from public disclosure. It
raises certain examples of infomiation with regard to which DuL-e
failed to meet its statutory burden to prove trade secret status, as
well as other materiai t}hat is now outdated

-4--
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Duke points out that Ohio law also requires the Com.mission to
protect confidential information.

The Commission is aware of Its competing abligations and wi11
address these items individually, as they arise in the chart below.

(8) IEU responds to OCC's application for rehearing only with regard to
one specific page of the proposed redactions. The Comntission will
consider that concern in the chart below.

(9) In its application for rehearing, IEU raises, first, the fact that the
Comntission did not redact castomer names from certain locatlons in
the docuntents. OCC responds with various arguments, including
that certain costomer names have already been released, that not aE
customer names are included within the Commission's categories of
trade secrets, and that the amount of information held to be a trade
secret should be minfndzed. The Commission wIll address each of
the specific claims withln the context of specffic redactions.

(10) IEU's seoond issue relates to names of employees. It notes that the
Comntission specifically found that employees' names are not trade
secrets but did not allow those employees' names to be released If
their release would identify a customer. While the Commission does
not disagree with IEU's argument in theory, the specific instarwes it
cites will be addressed below in discussions of specific redactions.

(11) Aake asks the Comndssion to reconsider its finding that its
employees' names are not protectable, where thase employees did
not appear as witnesses and are not attomeys representing Duke
entities. Duke suggests that the Commission should redact their
names on the ground that Duke's economic interests will be
impaired if their employees believe they might be subject to public
criticism for conduct in the best interests of lloke.

OCC responds on two groumds. First, it notes that this is a decision
that was made in the order on remand and points out that Duke's
argument is theretore a matter.that should have been raised on
rehearing of that order. In addition, OCC disagrees with the
substance of Duke's position, pointing out that employees'
responsibilities regarding these matters were far from tangential.

Duke is in error in this regard. The frrst factor the Comnti.ssion must
consider in making such an evaluation is the extent to which the
informaiion is known outside the business. That given individuals
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are employed by Duke is a secret from no one, T his is not trade
secret information and vrill not be redacted.

(12) Duke's next argument is that its economic forecasts on Commission
pages 1111 through 1130 should be deemed a trade secret. It points
out that these forecasts run through the year 2008 and reveal the
existence of economic variables ihat are of continuing significance to
various of the Duke entities, notwithstanding their being based on
information that is not carrent. Further, Duke asserts that neither
this type of information nor this specific information is generally
known outside of Duke or within Duke other than as neceesary.
Finally, it indicates that great efforts were taken to protect
information of this sort.

OCC points out that the factors to be relied upon in determining
whether inforniation is a trade secret include an analysis of whether
it is outdated. These pages, according to OCC, contain projections
that were filed in 2004 and are now of no further significance. In
addition, OCC takes issue with Duke's statement that the documents
are of significance to various Duke affiliates.

The Commission finds that this information remains sensitive to the
Duke entities and should be maintained as confidential. Whife we
reach this conclusion as to ita current signfficance, we would
underline the fact that financial projections will not remain
confidential forever, regardless of the fact that outdated projections
may give a competitor some idea of historical capacity, oosts, and
business operation.s.

(13) Duke also asserts that four spetlfic documents (pages 2318, 2372,
2437, and 2535) identify the names of "marquee customers" of an
unregulated subsidiary of Duke Energy Corp. Customer identity, it
suggests, is a classic example of confidentiai business information
and should be redacted. If the information is to be released, Duke
suggests that the Comaiisston provide advanoe notice of that release
to the customers in question.

OCC contends that thia informaHon has already been reveaied to
"the financial community.•'

The Conunission notes that, according to an affidavit attached to
Duke's motion for a protective order on this information, the credit
rating analysts to whom Duke released this information had agreed

-6-
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to keep it confidential. We find that, ]ike other customers' names, the
identification of these marquee customers is a trade secret.

(14) Finally, Duke asks for rehearing of the Commission's conclusion that
certain documents should be considered public records, even if they
did not form the basis of a Conunisaion oput4on. Duke opines that
this holding would mean that information offered in a case but not
admitted, on the grounds that it is ixrelevant, is nonetheless a public
record for purposes of documenting the Commission's determinat.ion
of iurelevancy.

OCC disagrees with Duke's reasoning, pointing out that the
Commission is not entitled to disregard Ohio law regarding public
records.

Duke has raised no new argument on rehearing of this issue that was
not fully considered in our entry. This graund for rehearing is
denied.

(15) The Commission has prepared a grid, reflecting our responses to
parties' specific claims of redaction errors. In the page/line oolumn,
we describe the location, if the item being addresged is not on a line.
In the "party" cotuzrm, the letter "0" means that QCC clatms the
error, the letter "I" means that II:U claim.s the error, and the letter
"D" means that Duke claims the error. In the "result" column, the
letter "C" means that the claim of error is granted and the letter "D"
means that the claim of error is denied. In the "rationale" column,
we refer to the following several bases for the Commiavion's ruling;

(a) "Error." 'I'hese are instartces where the Commission
simply made an inadvertent ermr. Where the error may
not be clear, we wifi provide a brief explanation of its
nature.

(b) "Identification." These are instances where a party has
suggested that information be revealed, where it is
currently proposed to be redacted. The Commission wilt
deny these claimed errors where revealing the
information would tend to identify a customer or a party
to a side agreement.

(c) "Contract term." These are instances where a party has
suggested that information be revealed on the basis that
it is not a contract term, whether because it is just a term
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of the rate stabilization plan or material deleted from a
draft contract. These may also be instanceg where a party
has suggested that informatton be redacted on the
ground that it is a contract term. Where the infonnation
in question would disclose or tend to disclose trade
secret contract terams that are otherwise being redacted,
the Commfssion wi}i maintain it as a trade secret.

(d) "Customer 1." Duke, IEU, and OCC all claim that the
Cornmisston erred in proposing to release, in various
identified places, a particular customer name and a
partitvlaz rider name. These instances, however, were
not unintentional and stem from Duke's prior release of
this information, causing it not to qualify as a trade
secret. In Duke's filing on January 23, 20118, Duke
publicly disdosed the following:

OCC continues to complain that the
agreement between [Duke Energy Retal!
Sales LLC (DERS)l and [customer I] turns
the RTC into a bypassable charge. The
simple fact that DPS2S agreed to provide.
service to [castomer 1] at a price based
upon a discount measured by the RTC does
not render the RTC bypassable. As the
evidence shows, DE-Ohio continues to
c'o]]ect the full RTC from [customer 1].
Purthermore, Ohio law expressly
authorizes payment of the RTC by one
entity on behalf of another.... OCC and
OMG contend tbat DERS' payment to
[cusstomer 1] calculated with reference to
the RTC conttavenes the non-
discrimination section . ...

This section of the pleading in question includes citations
to the OCC brief that was being discussed. OCC, in its
brief, included citations to the customer side agreement,
by Bates number. All of this information is already
public Thus, in that particular, referenced side
agreement, identified by Bates number, neither the
customer nartte nor the rider name can be considered
trade secret information. We will therefore release the

-8-
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customer name thraughout that side agreement. In
addition, on the specified page of that side agreement,
we wifl release the reference to the reimbursement of the
RTC.

(e) "Customer 2." Duke and OCC assert that the
Comtnission erred in proposing to release the name of
another customer, and the name of its employee, in
certain documents. These lnstances were intentional and
stem from Duke's prior release of this information,
making it no longer quallfy as a trade secret. In its filing
on January 23, 2008, Duke released a version of the
transcript of a deposition, openly disclosing the name of
the deponent and the deponent's employment
information. The transcript, whfle redacting the name of
the employer when discns.sing negofiations and the
terms of the spedfic contracts, is littered with statements
regarding the negotiation of the employer's side
agreements. The deponent also discusses the fact that no
other parties woutd have been present during their
negotiations. A reader could come to no reasonable
conrlusion other than that the employer was the
counterparty to the attached side agreements. The
deponent's participation in side-agreement negot•iations
was also not redacted by 17uke from the Duke reply brief.
The Duke affiliates also failed to redact a secEion heading
in a brief, identifyittg the succeeding single paragraph as
being related to the employer's side agreements. As a
result of the numerous references to this customer's
involvement, we find that this information is no longer a
trade secret. We will, therefore, not redact the customer's
name anywhere in the transcript of that deposition or in
the attached side agreements. In addition, sin+ce those
side agreements show the parties' Bates-stamped page
numbers, we wiU unredact the customer's name in those
same documents, where the donunente in question
appear elsewhere in the record. In one other locatiaay we
will redact only Bates stamp numbers that would,
without redaction, continue the chain of discfosures.

(f) "Termination." Duke clairns that termination dates of
side agreements, or termination information, should be
redacted. While the Commission's order on remand
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(g)

(h)

allowed the redaction of such dates, this is another
circumstance in which Duke has already publicly
released this informatfon, making it not qualify as a trade
secret. In its filing on December 7, 2007, Duke redacted
orniy portions of an e-mail, dated July 24, 2006, but did
not redact other information, thereby revea]ing that the
payments to parties with side agreements "will last
through [redacted] at which point the ERRSP will
terminate." The date on whfc.h the rate stabilization plan
terminates is public knowledge. Therefore, Duke's own
publicly filed document reveals termination date of the
agreements.

"Volume." Duke also claims that the volume of
generation covered by side agreements should be
redacted. While the Commission's order on remand
allowed redaction of the volume of generation covered
by each side agreement, this is another dreumstance In
which Duke has already publicly released this
information, tnaking it not qualify as a trade secret. In its
filin.g on December 7, 2007, Duke redacted only portions
of an e-mail, dated July 24, 2006, thereby revealing that
the parties with side agreements "are actuaIly full-
requirement cuatomers of Duke Energy Ohio ..."
Therefore, referenoes in the side agreements to covering
the full requirements of the customers are not trade
secret and wifl not be redacted.

"Riders." Duke further claims that names of Riders
should be redacted. While the Commission's order on
rentand allowed the redaction of the consideration in
each such side agreement, which aruld aertainly include
the names of the riders, this is another circumstance in
which Duke has already publicly released infornaflon,
niakking it not qualify as a trade secret. Tn its filing on
DeGe.mber 7, 2007, Duke redacted onty portions of an e-
mail, dated July 24, 2006, thereby revealing that
"[g]enerally speaking, the contracts with each group
specify that the customers belonging to that group will
receive refunds of various RSP rid.ers (e.g., Rider AAC,
Rider FPP, Rider IIvfP, Rider SRT, etc.)." Therefore, we
are not redacting discussions of the fact that the side
agreements, In general, provided for the reimbursement
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of riders. In the side agreements themselves, however,
we continue to redact the specific terms for
reimbursement, as the e-rnail did not reveal that
information

(i) 'Paymenta." Duke claims that we erred in not redacting
information relating to certain special payments caIled
for by certain of the side agreements. Dulce suggests that
these are examples of contractual consideration that is
trade secret inforznation. Duke Is incorrect. The
consideration that we held to be trade secret is what is to
be paid for the electric services ihat are the subject of
those agreements. The payments that we have not
redacted are entirely unrelated to electric service, As we
noted in our last entry, we find that they are not trade
secret information and, thus, should not be redacted.

(j) "hs•orWstency," In the thousands of pages at issue, there
are numerous documents that appear multiple times and
there are even more instances of contract language that
appears multiple times: Those documents should be
redacted oonsistently. Where a party has observed that
the Commission's proposed redactions of such
documents are inconsistent, the ciaimed error win be
granted to make the items consistent. However, the
Conunission wiIl not necessariiy redact in the form
requested by the party. ftathex, the Commission will
redact these areas appropriately, on the basis of the
principles that guide all of the redactions being made in
ihese proceedings.

(k) "Public." As discussed previously, information that has
already been publidy released will not be heid under
seaf.

(1) "Collation." OCC has noted several instances in which
the Commission's Bates-stamped page numbers reflect
incorrect collation of the pages. These twi4 be corrected.

(m) "Trade secret" As discussed previously, certain
information should be held under seal due to the fact that
it falls wlthin the definition of a trade secret, even though
it is not one of the Commission s categories relating to
side agreements.
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Page/
locat3on Patty Result Rationale

40/3 0 G
Error. Not a term of a side
a eement.

58/18 0 D Contractterm.

67/22 0 D Identification.

67/24 0 D Identification.

68/21 O D Identification

69/5 0 D Identification.

122/para. 2 & 7 I/D G Error.

124/para.1 I/D G Error.

Regarding para. 2, error.
Regarding para. 5, denied
because the agreement only says

137 D G/D
p" WID con'ply with
Comniission order.
Regarding para.1, ineonaietency
in redacting 137 and 244. They
will be made eonsistent.
hxonsis6ency in redacting para.l

143/para.1 D G and pages 279 and 348. They
wiU be made consistent.
Inconsistency in redacting para. 5

144/para. 5 D G and page 279. They will be made
consistent.
Inconsistency in redaN3ng 147

147 D G
and 526. lhey will iro made
consistent.
Error regarding ture.
Although Duke stated that 151

151 D D and 536 were inconaistent, they
were actuall unrelated.
Inconsistency in redact3ng the

157/ritle in 1^ sectton D G titles. They ww7Il be made
consistent.
Inconsistency in redacting 180

180 D G and 137. They will be made
cronslstent.



03-93_EL-ATA et al. -13-

Page!
lacation Party Result Rationale

183/ 14-15 O G
Effor. language after footnote
will be unredacted.

186/16 O/D G
Error. Customernamewillbe
redacted.
Public. Thfa footnote was fully

189/footnote D D dfsclosed,withnone3acHoneyin
Duke's January 23,2008, filing.

201/1-2 0 D Contracttenn.

Inconsistency in redacting 211
211 D G and 285. Tliey wlll be made

consistent.
Error. The descriptor in the first
row of the chart will be

215 /chart O G disrlosed, but not the number
and no individual customer
names.
Publlc. This informatiom is

218-219/12,1-4 0 G diecloaed in numerous other
places in the documents.

228/footnote102 0 G Public.

Riders. This discussion does not
229/6-8 0 G relate to any individual

cuatomer.
This aentence merely states that

236/12 D D certain parties supported the
rehearin proposal.
Inconsistency.in redacting 244

244 D G and 137. They will be nnade
rnnsistent.
Incronsistency in redacting 109

250 D G and 250. They will be made
consistent.
Inconaistency in redacting 110

251/paia.1 D G and251. They will be made
cons9atent.
fnoonslstency in redacting 257

257/footnote & date D G and 116. They will be made
mnsistent.
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Pagel
location Party Result Rationale

Inconsistency in n:dacting 117,
258/para.1 D G 185, 258. They wiIl be made

consistent.

263/para, 5 D G
Enror. Customer name will be
redacted.

266-272/throughout O/D D Public/Customer2issue.

lnconaietency in redacting 278
278/para. l& 2 D G and 143. They will be made

consistent.
fnconsistency in redacting 279

279/para. 5 D G and 144. They wiIl be made
consistent.
Inconsistency in redacting 285

285/para. 7 D G and 211. They will be made
consistent.
Inconsis" in re.dact3ng 290

290/footnote D G and 116. They will be made
rnnsistaat,

300-307/throughout O/D D Customer 2 issue/Public.

312/bubbles 0 D Cantractterm.

326/para.G D G Contract term.

Inconsistency in redacting 328
and 151. They wll! be made

328/aec 6.2 D G cons3stent. The Commission
would note that Duke falled to

rovide a pAge reference.

340/para. G D G Contract term.
Iaconsistency in redacting 342
and 151. They wiII be made

342/sec.6.2 D G consistent. The Commission
would note that Duke failed to
provide a page reference.

354-369/throughout DO' D Customer I issue/Publia

370-371/throughout D D Entirepageisalreadyredacbed.
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Pagel
Iocation Party Resalt Rationale

Inconsistency in redacting 376
and151. Theywillbemade

376/sec.6.2 D G consistent. T'heCommission
would note that Duke failed to
rovide a a reference.

Inconsistency in redacting 460
and 151. They wfII be made

460/sec. 6.2 D G consistent. The Commission
would note that Duke failed to
provide a a e reference.
Inconsistency in redacting 472
and 151. They wiII be made

472/sec 62 D G consistent. The Conunission
would note that Thrke fai;ed to
rovide a page reference.

Inconsistency in redacting 486
and 151. They will be made

486/sec. 6.2 D G consistent. The Comtnisaion
would note that Duke failed to

rovlde a page reference.

489/top 0 G
Error' 1'htainforn'ationwillbe
unredacted.

491/Fx. A, para. 2 D G
Error. Customer name will be
redacted.
Inconsistency in redacting 503
and 151. They w!Il be made

503/sec. 6.2 D G consistent. ihe Commission
would note that Duke failed to
provide a page reference.
Inconsistency in redacEing 517
and 151. They will be made

517/sec. 6.2 D G consistent. The Connnission
wouid note that Duke failed to
provide a paR referenos.
Inconsistency in redacting 530
and 151. They will be made

530/sec. 6.2 D G consistent. The Commiseion
would note that Duke failed to

rovide a page reference.

534 O G Colletion.
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Page1
]ocation Parly Result Rationale

lnconsistency in redacting 546
and 151. They will be made

546/sec.6.2 D G consistent. TheCommission
would note that Duke failed to
provide a page reference.

559/topright D G
Error. Signatrue wiU be
redacted.
Inconsistency in redacting 563
and 151. They will be made

563/sec.6.2 D G consistent. TheCommission
would note that Duke failed to

mvide a page reference.
Inconsistency in redacting 577
and 151. They wiU be made

577/sec 6.2 D G consistent. The Commiavion
would note that Duke faged to
provide a page reference.
Htconsiatency in redacting 591
and 151. They wiU be made

591 /sec. 6.2 D G consistent. The Commission
woiild note that Duke failed to
provide a a e reference.
Inconsistency in redacting 605
and 151. They wiIIbe made

605/sec.6.2 D G consistent. TheConnmission
wouid note that Duke failed to
provide a page reference.
Inconsistency in redacting 618
and 151. They wiU be made

618/sec. 6.2 D G consistent. '[heCouvnission
would note that Duke failed to
provide a page reference.
Inconsistency in redecting 632
and 151. They w1ll be made

632/sec. 6.2 D G consistent. The Commission
would note that Duke falled to
provide a page reference.

641 16 G Collaiion.
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Paget
location

Party Result Rationale

Public. This customer name was
644/top right D D released by Dake in its January

23, 2008, Fdin .

4 G
ErTor. Account numbers will be6 6 0 redacted.

647/right column, at
I D Publia

top
Public and not customer

647/top 0 G
ll'fomnation. The name and
telephone number wi11 be
unredacted.

648/top D/I C
Error. Customernamewillbe
redacted.

649-662 0 G Collation.

654 O D Tradesecret,

685-686 0 D IdenYification.

703-772, 799- D
824/throughout; D Customer 2 issue/Public.
704-749, 751-762, 7fi9- 0
823/tluou aut

745 D G
ErrOT. Rate element wilI be
redacted throu houtthe page,

746 D G
Error. Rate eleme.nt will be
redacted throu outthe page.

749/6-7 0 D Contractterma.

768/2324 0 D Contract terms.

769/1, 3, 4, 5 O D Contract terms.

824 0 G Co1laHon.

Payments. Also, this information
is proposed to be released on at

864/14 15 D D
l^t 30 other pages in these
documents, but is not itemized in
those other locaiions as a ground
for rehearin .
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Page!
location

Party Result Ratianale

Payments. Also, this information
is proposed to be released on at

886/1, 2,12,13 D D
least 30 other pages in these
docaments, but is not itemized in
those other locations as a ground
for rehearing.
Payments. Also, this Information
is proposed to be released on at

887/12 D D
i^^otherpagesinthese
documents, but is not itemized in
those other locatione as a ground
for rehearing.
Payments. Also, this information
is proposed to be released on at

888/10 12 D D
least 30 other pages in these,
docvments, but is not itemized in
those other locations as a ground
for rehearirtg,

890/20 22 23 0 Gin Identi&catian However, we are, , art makin 890 consistent with 1834.

892 D D
Named entlties are not
customers,

899/3 O D Identification.

901 D D Riders. General discussion only.

904/12-14 O D Identi6cation.

919/9-18 0 D Trade searet.

920/3-24 0 D Trade secret.

921/1-20 0 D Trade secret.

922/6 0 G Error. The number will be
unredacted.

924/18 0 D Tradeaecret.

925/11-15 0 D Tradesecret.

926/2-3 0 D Trade secret.

935/22,24 D G Trade sscret.

936/6-12 D G^ Trade secret as to amount and
art time peiiod.
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Page!
locaNon Party Result Rationale

943/2-3 O D Tradesecret.

Inconsistency in redacting 956
958/26-27 D G and 109. T1iey will be nude

consistent.

958-959/sec 1 D p Not aB of this Information
ualifies as trade secret.

Duke claimed an inconaistency
between 211 and 973. These

973/sec. 7 D D pages are unrelated. However,
974 and 211 will be made
consistent.
Regarding para. 2, no page
number ls given for "BEEI ex.13"

990/para 2, sec. 2 D D
so no changes will be made.
Regarding lines 10 and 11 of
section 2, there is no section 2 on
this page.

991/bubbles 0 D Contractterms.

Regarding "para 2, no page
number is given for "BEH ex. 13"
so no changes wIll be made.

997/para. 2, sec. 2 D p/G Regarding lines 10 and 11 of
section 2, ipcronsistency in
redacting pages 997 and 312.
Th will be made consistent.
Regarding paragraph 1, Duke
has not indicated what the
claimed error is, so no change

1004/para. 1, 2 D D
wiU be made.
Regarding paragraph 2,
inco¢isistency inredacting 143
and 1004. They wiII be made
mnaistent.
Inconsistency in redacting 1012
and 151. They will be made

1012/sec. 6,2 D G consistent. The Commission
would note that Duke failed to
piovide a page reference.
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Page!
location Party Recult Rationale

Inconsistency In redacting 1024
1024/footnote D G and 116. They will be made

consistent.

1033/para. 5 D D There is no paragraph 5 on page
1033.

1044/throughout
O/D D Customer 2issue/Public

a e

1050 0 D Customer 2 issue/Public.

1051 /throughout D D Customer 2 issue/Public.

1051-
1058/throughout O D Customer 2 issue/Public.

1059/throughout D D Customer 2 issue/Public.

1059
O D Customer 2 issue/Public.

1066/throu ut

1091 0 D Trade secret.

Error. The customer name will
1092/throughout D G be redacted throughout the page,

as will the price of eneration.

1093 D
of generation is already

redacted.

1093 O D
This CRES pricing information is
trade secret.

1095-1106 O D Trade secret.

The Comm3asfon had intended

1097/top left of grid I G
that the redaction would cover
the BKWH figure, along with all
other numbers in that column.
The gxoup names will be
unredacted, as they are not

1107-1108 0 G/D customernames. The remainder
of the information is a trade
secret.

1110 0 D Trade secret.

Pages 1111 through 1130 wi!] be
1111-1130 D G redacted with regard to dollar

amounts.

1172 D G Contract term,
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Page!
location Puty Result Rationale

1199 D D
Pages 1111-1130 have no direct
connection with page 1199.

1206 D D
Pages 1111-1130 have no direct
connecdan with e 1706.

1212 D D Pages 1111-1130 have no direct
connection with paze 1212.

1217 p D Pages 1111-1130 have no direct
connection with page 1217.

1244/footnote D D Named entity is not a customer.

This page lista parties to a public
1249 D D proceeding. This is not trade

sectetinforTaation.

identificat[on The nature of the
businesses wiII be redacted,

1258 D G
except where an association
name that is public would
already convey the same
information.
This page lists parties to a public

1268-1273 D D proceeding. This Ls not trade
secret information.
Identification. The nature of the
businesses will be redacted,

1292 D G
except where an association
name that is public would
already convey the same
information
PubIic. This date was released

1349/20,24 D D by Duke in iis January 23, 2008,
filing.

1350/2, 3, 6, 7 D D Public.

Previously redacted information
1431 0 G referenced a document that will

now be ublic.
Pubflc. As this information was

1532-1583 0 G previously fIled publicly, it will
be unredacted.
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P^el
location Party Resuft Itationale

Public. As this information was
1594-1599 0 G previously filed publicly, it calll

be unredacted.
Public. As this information was

1602-1605 0 G previousiy Bied publidy, it will
be unredacted.
Publia Tlie information being
quoted on 1609 is not redacted in

1609/22-24 D D
the actual agreement to which
the discussion refers. The
corresponding agreement page
appews at 244.
Publia The information being
qnoted on 1610 is not redacted in
the actual agreement to which

1610/1-5,24 D D/G
the discuesianrefers. The
corresponding agreement page
appears at 244.
Regarding line 24, the two
quoted words will be redacted.
Because Duke agrees with

1613 0 G
Tedacling the names on pagesun

1614, this information will also
be unredacted.
Duke agreea that these namea

1614/1-19 0 G
shouldbeunredacted. However,
as Dake noted, the name on iine
23 will remain redacted.

1615/21 0 D Identification.

1617-1619 0 D Identification.

1621-1623 0 G Public.

1624/4-5 0 G Public.

1626/22 O G PubLic.

This discussion merely relates to
1627/10-16 D D theCommission-approved

standard service offer of Duke.
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Page/ Party Result Rationale
IpeatlOn

This discussion merely relates to

1629/6-17 D D theCo+++*++sson-approved
standard service offer of Duke.

1646/23 0 D ldenti9catioru

1653/5 D D Public.

Frzor' Customernameonline2l
1658/21 D G will be redacted.

Customer name on page 237,

1661 /bottom D D which this page 1661 is
wrrectin ,isnotredacted.
The discussion relates to

1702/para.1 D D hypotheticalCRESproviders.It
is not referring to any customer.

1722/4 0 D identification.
The identification of entities that

1724/para. 2 D D signed a stipulation is public
information
Public. This discussion is based

1732/para.1, 2 D D on public test3mony, filed on
Februaiy 28,2007.
Public. This discossion is based

1733/para.1 D D on public testimony, filed on
Feb 28,2007.
public. This discossion is based

1737/para.2 D D onpubllctestimony,f3ledon
Februarv 28,2007.

1749/footnote 117 0 D Customer 2 issue/Pablic.

1751/1 O D Identification.
Payments. Also, this information
is proposed to be released on at
least 30 other pages in these

1762/para. l D D documents, but is not ifemized in
those other locations as a ground
for rehearing.
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Page!
location Party Result Rationale

Payments. Also, this information
is proposed to be released on at

1766/para.l D D
least 30 other pages in these
documents, but is not itetnized in
those other locations as a ground
forrehearin .
Inconsistency in redacHng 1772
and 1194. The quote on page

1772/quote 0 G
1772 will be made consistent
with the redaction of the
dociunent that is being quoted,
found on page 1194.

1792/para. 2 D D
Parties to stipulations are not a
trade secret.
Payments. ALso, this information
is proposed to be released on at

1800 D D
least 30 other pages in these
documents, but is not itemized in
those other locakions as a ground
for rehearin .

1807/pam. l D D Case names are not a trade
secret.
Inconsistency in redacting 1834-

1834-1835 0 G 1835 and 890. They wiU be made
consistent.

1911 D D
^blic. This diacussion is based
on testimon ublicl filed.

1920/footnote D D
Trade organization is not a
cvstomer.

1927/para.1 D D
Tiuwe are no rate elements
discussed in paragraph 1.

1932/footnote 134 0 G Error. Party to case'will be
uruedacted in footnote 134.

1975 0 G Public.

1976/1 0 G Public.

1982/footnote 133 0 D Identification.

2078/11 0 D Customer 1 issue/Public.

2078/footnote 73 1 D Customer I issue/Public,
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Page/
locatian Paxty Resnlt Rationale

2085/footnote 96 0 D Identification.

Regarding eompliance with
rules, protective order granted
based on 2004 motion.
Regarding 2318,2373,2437, and

2139-2829 0 D 2535 (marquee customers'
names), 5/6/04 affidavit
confirms that credits rating
analysts, etc., keep information
mnfidentiaL
OCC Ex.12 from the original
hearing in these proceedings is
now included in these document

2835/6 0 ^ as page 3358. The financial
information in this docnment is a
trade secret and has been
redacted.

2871 /"P.103line 24;
P.1041ines 7,11, 23; D Public.
P.1051ine 13)

2911-2948 D D No specificity. Denied.

2958/13-14 0 D Contract terms.

2964/para.l D D No speclHctty. Denfed.

The Commission finds that this
3071-3113 0 D information remains

confidential.
The Commission finds that this

3114-3116 0 D information remains
confidential.
The Commiseion finds that this

3120 0 D information remains
confidential.

(16) On July 17, 2008, Duke filed a motion for a protective order, covering
certain information in the memorandwn contra OCC's appUcatfon
for rehearing, which was also filed on that date, The unredacted
version of the attachment to that memorandum contra ts now
paginated as Batesstamp pages 3359-3362. The Commission has
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reviewed the information that is proposed by Duke to be redaaed
and finds that it is already public. This same information was
discussed other plaos in these doruments, in unredacted form, with
regard to whfch Duke did not seek rehearing (see, for example, pages
746 and 749).

(17) On July 21, 2008, Duke filed a motion for continuation of prior
protective orders in these proceedings. Dake notes, in its supporting
memorandum, that the Commissiori s May 28, 2008, entry appears to
address the extension of ail such protective orders through January 1,
2011. However, Duke explains that, "in the event that any
information in the possession of this Commission might be
determined to fall outaide the scope of ...[that entryL the Duke
Entities respectfully ask for the extension to January 1, 2011, of this
Commission's protective orders ...." It was the Conunission's
intent, in our May 28, 2008, entry, to cover aIl protecttve orders
previously granted in these proceedings, such that no motions for
continuation of protective orders would need to be fded until jnst
prior to that expiration date. Therefore, we find that this motion was
unnecessary and moot.

(18) We note, finally, that the confidentiality determinations made in
these proceedings, both with regard to substance and length of
confidential treatment, are applicable only in the spec3fic factual
situation before us. Such determinations should not be considered to
have any precedential relevance to any other case.

(19) The revised version of the Commission-redacted documents wiii be
filed publicly in these dockets on September 5, 2008, uniess an
application for rehearing is filed under Section 4903.10, Revised
Code. Parliea to these proceedings may contact the attorney
examiners in order to receive an electronic copy (on a computer disk)
of the documents, with htghlighting to indicate the Commtssion's
revised redactions, which computer disk should be available no later
than Monday, August 4, 2008. Parties will note that this disk
includes every page on which any alteration of the redactions has
been made. All new redactions appear in graen. In addition, where
a change was made on only one side of a two-sided doca.ment, an
image of the unchanged side is aleo included. Recollated pages show
the old page numbers struck through and corrected page numbers
added.
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(20) The parties should understand that this copy of the Information must
be treated under the same confidentiality restrictions that apply to
any previous copies or versions of the information that they have
previously obtained, regardless of the medium in which, or the party
from whom, such information was conveyed. Therefore, the disks,
and the information thereon, are not to be copied or trartsmitted in
any way to any other person or entity. As has been the case through
the remand process with regard to those parties who have not
entered into confrdentiality agreements with Duke or its affiliates
relating to this information, such information is also not to be ghared
by any counsel with his or her client or with any other person or
entity.

(21) If any party, after reviewing the Commission's revised redactions,
chooses to f31e an application for rehearing, each asserted error
should be specifically referenced and explained. por fhis purpose,
the Commission-redacted clocuments have again been arranged on
the disk in chronoiogical order and aIl of the pages have been
consecutively numbered at the top of the page. A table of cwntents,
referencing Com¢ilss9on page numbers, has been prepared and will
be included on the disk. Assignments of error shoaid refer to such
Commission page numbers and the specific text on such pages.
Parties should not expect the Commission to locate additional similar
instanccs of asserted errors. Assignments of error that do not use
Commission page numbers or that are general in nature will be
denied, as wiR assignments of error that relate to matters not
determined in this entry on rehearing.

I
It is, therefore,

-27-

ORDERED, That the applications for rehearing by OCC, IEU, and Duke be granted in
part and denied in part, as set forEh herein. It ts, further,

ORDERED, That Doke's July 17, 2008, motion for a protective order be denied. It is,
further,

ORDERED, That Duke's July 21, 2008, motion for continuation of protecfive ordem
be denied as moot. It is, further,

ORDERED, That the parties comply with the requirements of this entry. It is, further,
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ORDERED, That a copy of this entry be served upon all parties of record in these
proceedings.

Alan R. Schriber, Chainnan

h5r,^ ^^°

JWK 1S2F;Seb

mkmamtfisJrnvrel

HeneEJ.Jenldiu
Secshry
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BEFORE

THE PUBLIC UTILITIIwS COMIvfISSION OF OHIO

Consolidated Duke Energy Ohio, Inc., Rate ) CaseNos. 03-93-EL-ATA
Stabilizatton Plan Remand and Rider ) 03-2079-EL•AAM
Adjustment Cases. ) 03-2081-EL-AAM

03-2080-EL-ATA
05-724-ELUNC
05-725-EL-UNC
06-1068-ELrUNC
06r1069-EL-UNC
06-1085-EL-UNC

SECOND ENTRY ON REHEARING

The Comndssion fmds;

(1) On July 31, 2008, the Commission issued an entry on rehearing
(July entry on rehearing) concerning the redaction of trade secret
information from numerous documents filed in these cases.

(2) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect to
any matters determined by the Commission, within 30 days of the
entry of the order upon the Commission's joauxtal, Section 1.14,
Revised Code, provides that, when the last day of a period within
which an act may be done falls on a legal holiday, that act may be .
done on the next succeeding day that is not Sunday or a legal
holiday. That same section also provides that, when a public office
ln which such an act is to be performed is closed to the public for
the entire day that constitutes the last day for doing the act, such
act may be performed on the next succeeding day that is not a
Siuuiay or a legal holiday.

(3) On August 30, 2008, the Commfssion's office was closed for the
entire day. August 31,2008, was a$unday. September 1, 2008, was
a legal holiday. On September 2, 2008, the office of the Ohio
Consumers' Counsel(OCC) filed an application for rehearing of the
Commission's July entry on rehearing. On September 12, 2008,
Duke Energy Ohio, Inc. (Duke); Duke Energy Retai! Sales, LLC
(DERS); and Cinergy Corp. (jointly, the Duke entities) filed.a
memorandum contra the application for rehearing. In summary,
OCC submits that the entry on rehearing incorrectly addressed the



0393-EL-ATA et af.

reilaction of certain customer names and, in addition, that the
release of certain information in a separate forum requires that
numerous pages of information that were previously determined to
be trade secrets now be made public The Duke entities disagree.

(4) OCC asserts that the Commission's July entry on rehearing is
"unreasonabfe and unlawful because the Commission redacted
porttons of filed information that is available to the public and
therefore cannot possibly be considered 'trade secret' information."
(Application for rehearing at 1.) OCC separates its concerna into a
diacussion of the names of certain customers of one or nwre of the
Duke entities that are described as "marquee customers" and a
discussion related to the release of certain infonnation by the Court
of Common Pleas for Harnilton County, Ohio.

(5) With regard to the marquee customers, OCC points to four specific
pages on which the names can be found. OCC claims that the
"Dake affiliates that actuaAy engage in commercial activities
advertise their activities and achievements rather than conceal their
existence." OCC goes on to explain that the documents attached to
the application for rehearing are copies of lntemet pages that
"provide examples that ahow how the Duke affiliated companies
release Information about their 'marquee customers' to the public."
(Applic.ation for rehearing at 5-6.)

(6) In response tb this argument, the Duke entities clarify the situation,
stating that the customers in question are customers of Cinergy
Solutioais, Tna, (CSI) an affiliate of Duke snd DERS. Aanrding to
Duke, CSI is not a party to these proceedings and therefore is not in
a position to defend the confidentiality of its information, Further,
release of the customers' names, according to Duke, would reveal
which customers are linked to certain CSI cogeneration percentages
and target industrial mazlcet potentials.

(7) Duke's arguments are persuasive on this issue. The pages in
question are clearly designated as information concerning CSI, a
Duke affiliate t.hat is not a party to these proceedings. The
"marquee customers" are customers of CSI, not the Duke affiliates
that are parties. As the information attached to OCC's application
for rehearing does not clearly reflect the public disclosure of the
specific CSI "marquee customers," we will maintain their names as
confidentfal.



03-93-EL-ATA et ai.

(8) With regard to the release of certain information in another
proceeding, OCC points out that some of the side agreements at
issue in these proceedings were releasecl by the Hamiiton County
Court of Conunon Pleas, as of August 14, 7,008, in Deeds v. Duke
Energy Ohio, Case No. A 0701671 (Deeds). OCC oontends that the
Commission should release all information that was made public in
the Deeds case. According to OCC, that court released all of the
infonnation in its possession, including "more than one of the
option agreements." (Application for rehearing at 7.) Therefore,
OCC declaxes, the Commission should release to the public pages
323 through 641 of the Commission's Bates-starnped pages. OCC
identifies information on certain pages within its filings that it
believes should be released on the ground that the underlying
information is now public OCC also argues that the Commission
should reevaluate the record for anaiogous changes in the fiIings of
other parties. (Application for rehearing at 8-9.)

(9) Duke, in response, first suggests that OCC is not arguing that the
entry on rehearing was unreasonable or unlawful but, rather, is
collaterally attacking the entry on the basis of the Deeds ruling.
Duke contends that the entry was lawful and reaeonable when it
was issued and that, therefore, new events should not be interjected
into these prooeedings to undermine the tinality of the order,
(Memorandum contra at 4-5.)

(10) With regard to Duke's contention that the subsequent release of
documents should not impact the Commission's determination that
certain infonmation is a trade secret, the Commission first notes that
Duke cited no statutes, rules, or precedent to support lts position.
The Commission is bound by Rule 4901-1-24, Ohio Administrative
Code (O.A.C.), which allows us to protect the confidentiality of
information contained in a filed document, "to the extent that state
or federal law prohibits release of the information, including where
the inforawtion is deemed ... to constitute a trade secret under
Ohio law, and where non-dEsclosure of the information is not
inconsistent with the purposes of Title 49 of the Revised Code."
Ohio law defines a trade secret as "information ... that satisfies
both of the following: (1) It derives independent econonitc value,
actual or potential, from not being generally latown to, and not
being readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use. (2) It is the
subject of efforts that are reasonable under the circumstances to
maintain its secrecy." Section 1333,61(D), Revised Code. The Ohio
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Supreme Court has adopted the following six factors to be used in
analyzing a claim that information is a trade secret under that
section:

(a) The extent to which the information is known
outside the business.

(b) The extent to which it is known to thoae inside
the businese, i.e., by the employeee.

(c) The precautions taken by the holder of the trade
secret to guard the secrecy of the information.

(d) The savings effected and the value to the hplder
in having the information as against competitora,

(e) The amount of effort or money expended in
obtaining and developing the information

(f) • The amount of time and expense it would take
for others to acquire and dupfica.te the
information.

State ex rei. The Plain Dealer a. Ohio Dept. of Ins., 80 Ohio St.3d 513,
524-525 (1997). Where information that may previously have met
the trade secret test has now been released to the public, we will
not maintain a protective order prohibiting its release. However,
from a procedural standpoint, a suggestion that a protective order
be modified due to the release of infonnation in another fonun,
subsequent to the initiaf grant of the protective order, would be
more appropriately handled through the filing of a motion. Thus,
while we will consider modification of the protective order through
the vehicle of OCC's application for rehearing, any additional
modifications to the protective order, due to any subsequent
releases, shoold be addressed by motion.

(11) Duke's next argument goes to the question of precisely which
information should be released in llght of the Deeds release. In that
discussion, Duke concedes that, as a result of the Deeds order, "aIl
the Original Direct Serve Contracts and all the November Direct
Serve Contracts were, indeed, revealed to the public." With regard
to the option contracts, Duke suggests that OCC was "deliberately
imprecise" in stating that the release included "more than one" of
the option contracts. Duke asserts that exactly two such contracts
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were released: one with Marathon/Ashland Petroleum and one
with General Motors. (Memorandwn contra at 6-7.) Therefore,
Duke disagrees with OCC's proposed wholesale release of all side
agreements.

(12) The Conunission agrees that information that has been released to
the public must similarly be released in these proceedinga.
However, we wip not release more than was, according to Duke,
released in the Deeds case. Therefore, the Commission has
reviewed all of the redaction modifications specificaIly proposed by

OCC, together with Duke's responses to those proposals. In
addition, the Commission has reviewed all previously proposed
redactions and is proposing to release any information that clearly
stems from, or discusses, contracts that are now public information.

(13) The following chart addresses the specific redaction modifications
proposed by OCC, thereby granting or denying rehearing on each
ground. Additional changes to the redactions, in other documents,
being proposed by the Commission in response to OCC's assertion
that a review of aA confidential documents was necessary, are not
included in this chart. However, as with previous entries, the
Commission has prepared a computer disl;_that shows all changed
pages (as well as the reverse side of any page, where the page had
inforntation on two sides). Parties should also note that this disk
includes pages 2318, 2373, 2937, and 2535, which the Commiaaion
determined should be redacted in the first entry on rehearing but
were omitted from the disk that was a part of that entry.

-5-

Pages OCC's
rationale

Duke's
response

Grant
or
deny

Comadssion rationale

215-217 Jteference The names of Grant Only references to Marathon
to option option in or GM contracts will be
agreement. contract part. released.

customers
other than
Marathon
and GM have
not been
disclosed.

249 Customer Fourteen Grant. Although these customer
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names. customers are names may or may not also
option be the names of option
contract contract customers, in this
customers location the list is an exhibit
whose names to a contract that has,
were not acoording to Aake, been
released. released.

249 Customer Customers Grant. This is the first page of a
names. are option contract that has, according to

contract Duke, been released.
customers
whose names
were not
released.

250-255 Customer No response. Grant Pages 250-254 are part of a
names. in contract that, according to

part. Duke, has been released. It
appears that page 25.''i is not a
part of the agreement that
appears at pages 249-254. It
appears to discuss an option
agreement and, therefore,
will not be released.

256-261 Customer No response. Grant. Pages 256-261 are part of
names. contsact that, according to

Duke, has been released.

282-288 Customer No response. Grant. Pages 282-288 are part of
names, contract that, according to

Duke, has been released.

289-795 Customer No response. Grant. Pages 289-295 are part of
names. contract that, according to

Duke, has been released.

323-641 All side Not al1 side Deny On1y side agreements that
agreements agreements In Duke concedes were released
should be were released part. in Deeds case will be released
public. in Deeds in 9ill. Each of such

case. agreements cvill be released
every time it a eara in the
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documents,

1769-1772 References Of the option Deny Qnly refcrences to Marathon,
to option coneract in as well as the Ziolkowski
agreements. customers part, email quote, wiR be released.

referenced,
only
Marathon has
been
revealed.
Quote from
Ziolkowski is
public.

1775-1776 References No response Grant. This informatlon was
to option as to 1775, released in the Deeds case.
agreements. References on

1776 are
public.

1780 References No response. Grant The information on this page
to option in that references option
agreements. part. inforination that, aocording to

Duke, has been reteased wiIl
be made public.

1929 References This Deny, The name of the cvstomer in
option information this option contract has not
agreement. references the been released and wiIl not,

name of an thereforn, be made public.
option
contract
customer that
has not been
revealed.

1932 References Only the Grant. The only option contract
option name of name on this page is
contract. Marathon Marathon.

should be
released on
this page.
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2078-21179 References Information Deny Thename of one option
option references in cnntract customer that has
contract, names of part. not been revealed will be

option retained as confldential. In
contract addition, the names of the
customers only two customers who did
that have not not have option contracts will
been be maintained as confidential
released, as in order not to divulge the
well as identities of the option
pricing contract customer list
methodology.

2085 References Marathon's Grant Although Duke states, in the
option name has in memorandum contra, thatthe
enntracfs, been revealed part. customer named on this page

but the other (other than Marathon) is an
name on the option contract customer, that
page is an is contrary to the testimony
option on page 213. However, as
contract noted previously, disclosure
castomer of the names of the two
whose name customers who do not have
has not been option contracts would tend
revealed. to reveal the option contract

customer list. Therefore, the
customer name on this page
other than Marathon will not
be released.

2934 Referencea Of the Grant Only Marathon's in6ormation
option information in will be released as the other
contracts. on this page, part. information is stiU

only confidential.
Marathan's
contract has
been
revealed.

3344 References Of the Grant Only Marathan's information
option informatton in will be released as the other
contracts, on this page, part. informatiom is stilt

ordy
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Marathon s
contract has
been
revealed.

confidential.

(14) The revised version of the Commisaion-redacted documents wiR be
filed publicly.in these dockets on November 14, 2008, unless an
application for rehearing is filed under Section 4903.10, Revised
Code. Parties to these proceedings may contact the attorney
examiners in order to receive an electronic copy (on a computer
disk) , of the documents, with highlighting to indicate the
Commission's revised redactions. Parties will note that this disk
includes every page on which any alteration of the redactions has
been made. In addition, where a change was made on only one
side of a two-sided document, an iaiage of the unchanged side is
also included.

(15) The parties should understand that th3a copy of the informatfon
must be treated under the same confldentiality restrictions that
apply to any previous copies or versions of the information that
they have previously obtained, regardless of the med9um in which,
or the party from whom, such information was conveyed.
Therefore, the disks, and the information thereon, are not to be
copied or transmitted in any way to any other person or entity. As
has been the case through the remand process with regard to those
parties who have not entered into confidentiality agreements with
Duke or its affillates relating to this information, such information
is also not to be shared by any counsel with his or her client or with
any other person or entity.

(16) If any party, after reviewing the Commission's revised mdactions,
chooses to fEle an application for rehearing, each asserted error
should be specifically referenced and explained. For this purpose,
the Commiesion-redacted documents have again been arranged on
the disk in chronological order. A table of contents, referencing
Commission page numbers, has been prepared and will be
included on the disk. Assignments of error should refer to such
Commission page numbers and the specific text on such pages.
Parties should not expect the Commission to locate additional
similar instances of asserted errors. Assignments of enror that do
not use Commission page numbers or that are general in nature
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wiIl be denied, as will assignments of error that relate to matters
not determined in thia entry on rehearing.

It is, therefore,

ORDERED,1hat the application for rehearing by OCC be granted in part and denied
in part, as set forth herein. lt is, further,

ORDERED, That the parties comply with the requirements of this entry. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record in these
proceedings.

Alen R. Schinber, Chairman

Paul A.Centolella

Cheryl L, Roberto

JWK;geb

Enterecl in the Journal

frR 0124D8

RenO J. Jenkins
Secretary .
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Consolidated Duke Energy Ohio, Inc., Rate ) Case Nos. 03-93-EL-ATA
Stabilization Plan Remand and Rider ) 03-2079-EI.-AAM
Adjustment Cases. ) 03-2081-$L-AAM

03-2080-SL-ATA
) 05-724-EL.UNC

05-725-EL-UNC
} 06-1066-E1,-UNC
} 06-1069-HL-UNC

06-1085-EL-UNC

THIRD ENTRY ON REHFiARING

The Conunission finds:

(1) On November 22, 2006, the Supreme Court of Ohio issued its
decision in Ohio Consumers' Counsel v. Pub, Util. Comm., 111
Ohio St. 3d 300, 2006-Ohio5789, remanding cerlain issues to the
Commission for further consideration In Cases 03-93-HL-ATA,
03-2079-EL,AAM, 03-2081-EL-AAM, AND 03-2080-EL-ATA.
The additional, above-captioned cases were subsequently
consolidated with the remanded cases.

(2) In the course of these proceedings, parties obtained certain
information through discovery, including side agreements
between parties, and sought to maintain it as confidential.
Thus, with regard to those side agreements and certatn other
information, numerous motions for protective orders were filed
by various parties.

(3) On October 24, 2007, the Conunission issued its order on
remand in these consolidated proceedinga. In our order, we
discussed the motions for protective orders at great length,
ultimately finding that certain of the information in the
documents in question is within the definition of a trade secret
and should, therefore, be the subject of a protective order. 1'he
parties were directed to identify all documents or portions of
documents that they sought to have redacted as a trade secret
information.

Thisio to certify that the images appearing are ati
accurate aa.d ca^p:lote reproduction of a caoe £ilc-
document doliv red in the regular couree of busiae,ss.
Techaicipt-.. pate Pnoceesed NOU 0 5 2008.
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(4) On May 28 and June 4, 2008, the Commission addressed the
parties' proposed redaction of trade secret information from
numerous documents filed in these cases, numbered the pages
at issue, and proposed specific redactlons.

(5) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission, within 30 days
of the entry of the order upon the Commission s journal.

(6) On July 7, 2008, Duke Energy Ohio, Ino.; Duke Energy Retail
Sales, LLC; and Cinergy Corp. {jointly, Duke entities) filed an
application for rehearing of that entry, identifying numerous
pages on which the Duke entities believed that the proposed
redactions were in error.

(7) On July 31, 2008, the Comndssion issued its first entry on
rehearing on this issue, modifying many of the redactions.

(8) The Duke entities did not apply for rehearing of the first emry
on rehearing, although one other party did do so.

(9) On October 1, 2008, the Commission issued its second entry on
rehearing, further modifying the proposed redactions.

(10) On October 31, 2008, the Duke entities fIled an application,
under consideration here, for rehearing of the second entry on
rehearing. In its only assignment of error, the Duke entities
request that the Commission find that one identified document,
Bates page 114, should be redacted pursuant to the holding in
the second entry on rehearing. According to the Duke entities,
the Commission held that, except for General Motors and
Marathon/Ashland Petroleum, the customer names in the
option contracts and the pricing methodology used in those
option contracts remained a trade secret because they have not
been revealed to the general public. They argue that Bates page
114 should be redacted so as to remove all references to the
customer names revealed thereon, along with all references to
the pricing methodologies of those option contracta

(11) On November 4, 2008, the Ohio Consumen3 Counsel (OCC)
filed a memorandum contra the Duke entitiea' rehearing
application. OCC points out that page 114, and the redactions
thereof, are identical to page 255 and its redactions. OCC notes
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that the Duke entities did not ask for reheating concerning page
255.

(12) The proposed redactions of ali confidentiai documents in this
docket, including Bates page 114, were first identified by the
Commission in its entries issued on May 28 and June 4, 2008.
Applications for rehearing of the Commission's June 4, 2006,
entry were filed by several of the parBes, including the Duke
entities. However, neither the Duke entities nor any other party
raised any assignment of error concerning page 114 at that tBne.
We would also note that neither the Duke entities nor any other
party raised any concern regarding page 114 in the filing of
appiications for rehearing of the first entry on rehearing.

(13) It is only in the Duke entitiea' application for rehearing of the
second entry on rehearing when they raise this issue. Although
the Duke entities phrase their argument in terms of the "holding
in the Second Entry," the Commission's order that customer
names and pricing methodologies be redacted has not changed
since its issuance as part of the order on remand on October 24,
2007. The Duke entitiea' assignment of error, therefore, actually
stems from our original condusion regarding the matters to be
redacted, not on aity new decision made in the second entry on
rehearing.

(14) It is also critical to note that the redactions on page 114 have not
been altered in any regard since the initial issuance of
redactions in June 2008. If the Cocnmission had altered page
114 in the second entry on rehearing, then the alteration would
have been an appropriate subject matter for a new assignment
of error,

(15) As the second entry on rehearing made no change to either the
directive by which the redactions on page 114 were made or the
proposed redactions on page 114, no assignment of error
concerning this page is timely. Therefore, the Duke entities'
appiication for rehearing is untimely and should be denfed.

(16) As the time for filing any appifcations for rehearing concerning
the redacted documents has expired, no issues remain to be
determined in this regard. Aocordingiy, the Comntission dh•ects
the attorney examiners to file the redacted documents in this
docket as spon as possible.

-3-
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(17) Even if the Duke entities' application were not untimely, we
would deny it on the ground that, as pointed out by OCC, any
information that the Duke entittes are seeking to redact from
page 114 is also to be released on page 255, about which the
Duke entities did not complain.

It is, therefore,

ORDERED, That the Duke entities' application for rehearing be denied, It is, further,

ORDERED, That a copy of this entry be served upon aA parties of record in these
proceedings.

Alan R. Schriber, Cliairman

Paul A. Centolella
YV4ti3=.4U

F eusRonda Harayu

Cheryl L. Roberto

SEF/JWK:ct

Entered in the Journal
NOV 0 5 2008

ReneO J. Jenkins
Secretary

I
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Consolidated Duke Energy Ohio, Inc., Rate
Stabilization Plan Remand and Rider
Adjustment Cases.

Case Nos. 03-93-EL-ATA
03-2079-E]...-AAM
03-2081-EL-AAM
03-2080-EL-ATA
05-724-EL-UNC
05-725-EL-UNC
06-1068-EL-UNC
06-1069-EL-UNC
06-1085-EIrUNC

IIVTRY

The attomey examiner finds:

(1) On May 28 and June 4, 2008, the Commission issued entries in these
consolidated proceedirigs, addressing the redaction ol confidential
documents. The Commission also issued entries on rehearing
regarding those redactions, on July 31 and October 1, 2008.

(2) On November 5, 2008, the Commission issued an entry in which it
stated that, the time for filing any applications for rehearing
concerning the redacted documents had expired, no issues
remained to be determined. Therefore, the Commission directed
the attorney examiners to file the redacted documents in these
dockets as soon as possible.

(3) The attorney examiner finds that the voluminous redacted
documents (3,362 pages) should be immediately released into the
public domain.

It is, therefore,

ORDERED, That the Commission's docketing division release, into the public
domain, the redacted documents addressed by the Commission in these proceedings, as
referenced in this entry. It is, further,

TbSa is aa aorrf,EY that the 3mages aDpoariag are an
sacaratv wid Caviata r4wreftatiop of a naue Eile
3ocusaat Boii^n^ in t1o ra"lar course

oL b eiaasa
bata pronesraa _^ ` 0 P



03-93-EL-ATA et al. -2-

ORDERED, That a copy of this entry be served upon all parties of record in these
proceedings.

THE FUBLIC (JTiLITIES COMMISSION OF OMO

Entered in the Journal

NOV 16 2888

Renee J. Jenkins
Secretary
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