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Notice of Appeal of Appellant State of Ohio

Appellant State of Ohio hereby gives notice of appeal to the Supreme Court of

Ohio from the judgment of the Lorain County Court of Appeals, Ninth Appellate District,

entered in Court of Appeals case No. 08CA009353 on September 30, 2008.

This case involves a felony, raises a substantial constitutional question and is one

of public or great general interest.

Respectfullly submitted,

Billie Jo Belcher, Counsel of Record
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STATE OF OHIO ) IN TIM COURT OF APPEALS
)ss: N1NTIi JUDICIAL DISTRICT

COUNTY OF LORAIN )

STATE OF OIHIO

Appellee

C. A. No. 08CA009353

V. APPF,AI. FROM ,NDOMENT
F.NTLRED IN THE

MBLISSA M. CUTLIP COURT OF COMMON PLEAS
COUNTY OF LORAIN, OHIO

Appellant CASE No. 06CR070595

DRCISION AND JOURNAL ENTRY

Dated: September 30, 2008

DICICINSON, Judge.

INTRODUCTION

{i1} After hitting the windshieid of her car during a collision, Melissa Cutlip was'taken

by ambulance to the Avon l;mergency Care Center. A nurse withdrew blood samples finm her

in accordance with the hospital's standard procedure, which included swabbing the area with an

alcohol-based antiseptic. By the tima Patrohnan Franklin Walker arrived at the hospital to ask

for Ms. Cutlip's coasent to test her blood for the presen,ce of aloohol, she was strapped to a

gurney, waiting to be transported by helicopter to a different hospital. Because Patrolman

Walker did not have time to colieot additional blood samples from Ms. Cutlip using a non-

alcohol-based antiseptic, he could only test the blood that had ah-eady been drawn. The trial

court suppressed the test results because Ms. Cutlip's blood was not collected in substantial

compliance with Section 4511.19 of the Ohio Revised Code and Section 3701-53-05 of the Ohio
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A.dminisdrative Code. Because Section 3701-53-05(B) of the Ohio Adtttinlstrative Code

provides that "[n7o alcohols shall be used as a skin antiseptic," this Court affirms.

$ACTS

M} On December 11, 2005, Ms. Cutlip collided with another vehicle, propelling her

into the windshield of her car. When Patrolmen Walker arrived, he saw that she was bleeding

profusely from the faoe. Because of Ms. Cutlip's injuries, he did not have her perform any flald

sobriety tests. She was transported to the hospital, where a nurse swabbed her with an alcohol-

based antiseptic and drew seven tubes of blood. Had the nurse known that the blood was needed

for law enforcement purposes, she would have used a Betadine swab instead of the alcohol-based

antisaptic.

{¶3} Because Patrolman Walker had smelled alcohol on Ms. Cutlip's breatb, he

foilowed her to the hospital to obtain a blood sample from her. By the time he arrived, the

hospital had learned that Ms. Cutlip was pregnant. It, therefore, had decided to transport her by

bellcopter to a different hospital. Patrolman Walker found Ms. Cutlip strapped to a gumey

awaiting transport. According to Patrolman Walker, he had only a couple of minutes to review a

blood-alcohol test consent form with her and did not have time to obtaln additional blood

samples. Although W. Cutlip was unable to sign the consent form, she agreed to let her blood

be test®d for alcohol. The nurse gave Patrolman Walker two of the tubes of blood that she had

previously dnwn from Ms. Cutlip.

{¶4} The pollce initially sent Ms. Cutlip's blood to a laboratory in M'umesota. Because

that lab was not oertifled by the Ohio Departrrtent of Health, the police had to have the blood

retested by a cerfified lab. During the eight days that it took for the blood samples to be
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transported from the first lab to the second lab, they were not refrigerated. The oertified lab

detertnined that Ms. Cutlip's blood-alcohol level at the time of the collision was.212.

{15} The Crrand Jury indicted Ms. Cutlip on two counts of driving under the influence,

two counts of aggravated vehioular assault, and two counts of vehicular assault. Ms, Cutlip

moved to suppress the results of the blood test, arguing that the samples tested were not collected

in conformance with Section 3701-53-05 of the Ohio Administrative Code. At a hearing on the

motion, experts for the State testifred that the test results were not affected by the nurse's use of

an alcohol-based antiseptic. An expert from the certlfied lab testified that he had performed his

own experiments and found that the use of an alcohol-based antiseptic changed the blood-alcohol

content of a sample by no more than .005. An expert from the Minnesota lab testiSed that the

alcohoi contained in the swab is different from the alcohol in beverages. He also testified that

his laboratory's equipment is sophisticated enough to distinguish between the two types of

alcohol. Nevertheless, the trial court granted Ms. Cuttip's motion to suppress, conoluding that,

because "an alcohol-based solution was used to clean the injection site, the state has not shown

substautial compliance with OAC 3701-53-05(B);" The State has appealed, assigning three

arrors.

MOTION TO SUPPRBSS

{16} The State's first assignment of error is that the trial court incorrectly granted Ms.

Cutlip's motlon to suppress. It has argued that the blood-alcohol test results are admissible

because her blood was collected in substantial compliance with Seotion 3701-53-05 of the Ohio

Administrative Code,

{¶7} A motion to supptoss evidence presents a mixed question of law and fact. State v.

.8urnside, 100 Ohio St. 3d 152, 2003-Ohio-5372, at ¶8. A reviewing court'°must aceept the trial
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court's iandings of fact if they are supported by competent, credible evidence." Id., but see State

v. Metcalf, 9th Dist. No. 23600, 2007-Ohio-4001, at ¶14 (Diclcinson, J., concurring). The

reviewing court "must then independently detertnine, without deference to the conclusion of the

trial court, whether the facts satfsfy the appUcable legal standard." Burnside, 2003-Ohio-5372, at

18.

(¶8} When a defendant challenges the results of a blood-alcohol test, "the state must

show substantial compliance with R.C. 4511.19(D)(1) and Ohio Adm. Code Chapter 3701-53

before the test results are admissible." State v. Mayl, 106 Ohio St, 3d 207, 2005-Ohio-4629, at

paragraph one of the syllabus. Seotion 4511.19(D)(1) is a"threa parag•raph gate•keeping

statute." Id. at ¶20. It provides the time In which a blood sample must be collected after an

alleged violation, delineates who may collect the sample, and provides the methods that must be

used to analyze the sample. Regarding the methods of analysis, Seetion 4511.19(D)(1)(b)

provides that a defendant's blood "shall be analyzed in accordance with methods approved by

the d'uactor of haalth by an individual possessing a valid permit issued by the director of health

pursuant to seotion 3701.143 of the Revised Code." Burnside, 2003-Ohlo-5372, at ¶9

{¶J} The Ohio Director of Health has promulgated regulations pursuant to Sectioe,

3701,143 regarding how blood samples must be collected. Seetion 3701-03-05(A) of the Ohio

Administrative Code provides that "[aJll samples shall be collected in accordance with [R.C.]

4511.19 ...:' "When coUecting a blood sample, an aqueous solution of a non-volatile antiseptic

shall be used on the skin. No alcohols shall be used as a slcin, antiseptic:" Ohio Admin. Code

3701-53-05(B). "Blood shall be drawn with a sterile dry needle into a vacuum container with a

solid anticoagulant, or according to the laboratory protoool as written in the laboratory procedure

manual based on the type of speaimen being tested:' Ohio Admin. Code 3701-53-05(C).
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"Blood ... containers shall be sealed in a manner such that tampering oan be detected ...

Ohio Admin. Code 3701-53-05(E). "While not in transit or under examination, all blood and

urine specimens shall be refrigerated" Ohio Admin. Code 3701-53-05(F).

{¶10} The Ohlo Supreme Court has adopted "a burden-shifting procedure to govern the

admissibilfty of alcohol-test results." Burnside, 2003-Ohio-5372, at ¶24. "'lbe defendant must

first challenge the validity of the alcohol test by way of a pretrial motioA to suppress ...." Id.

"After a defendant challenges the validity of test results in a pretrial motion, the state has the

burden to show that the test was administered in substantiai compliance with the reguiat'sons

prescribed by the Direator of Health. Once the state has satisfzed this burden and areated a

presumption of admissib#iity, the burden then shitts to the defendant to rebut that presumption by

demonstrating that he was prejudiced by anythhlg less than strict complianr.e." Id "[B]vidence

of prejudice is relevant only after the state demonstrates substantial compliance with the

applicable regulation." Id

{111} In Burnside, the Supreme Court discussed the substantial compliance standard,

recognizing that it presented a"fundamental problem." Id. at ¶32. The Court noted that "a

judicial determination that an alcohol test, although not adtninistered in strict compliance with

the alcohol-testi¢tg regulations, is reliable and therefore admissible may subvert the rule-making

authority and the statutory mandate of the Director of Health.° Id. It noted that "the General

Assembly instructed the Director of Health-and not the judioiar>-to ensure the reliability of

alcohol-test results by promulgatixtg regulations precisely because tbe foaner possesses the

scientiSc expertise that the latter does not" Id. (emphasis in original). "A court infringes upon

the authority of the Director of Health when it holds that the state need not do that which the

director has required." Id, at ¶33. The Court concluded that "[t]o avoid usurping a function tbat
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the General Assembly has assigned to the Director of Health ... we tnust limit the substantial-

compliance standard ... to excusing only errors that are clearly de minimis.'° Id. at'Q34. The

Court "characterized those errors that are excusable under the substantial-compliance standard as

'minor procedural deviations.'" Id. (quoting S'tate v. Homan, 99 Ohio St. 3d 421, 426 (2000)).

(112) The State has argued that the use of an alcohol swab in this case was a de

minlmis, proaedural violation. It has noted that the nurse used a sterile dry needle, that she drew

Ms. Cutlip's blood into a vacuum container oontaining a solid antieoagulant, that the contaiuter

was properly sealed, and that the blood was refrigerated at all times when it was not in transit or

under euminat9on. It has further noted that, although the nurse testified that It is ]ikely that she

used an alcohol-based swab, it is not certain that she did. Tt has also pointed out that both

laboratories that testad Ms. Cutlip's blood-alcohol level deteanined that it was well above the

legal lirnit. It has further noted that the only reason the officer was not able to obtain a legal

blood draw was beoause members of the medioal staff were more concerned with saving Ms.

Cutlip's life and the life of her unborn child than gathering evidence to be used against her.

According to the State, if Patrolman Walkar had insisted on a compliant blood draw, it would

have placed Ms. Cutlip's and her unboru child's lives at risk. Bven if he had insisted, it is

uncertain whether the attepding medical porsonnel would have complied with his request.

{¶13) Io, Burnstde, the State argued "that it substantially complied with the aloohol-

testing regulations notwithstanding its failure to establish the use of a solid anticoagulant."

Burnride, 2003-Ohio-5372, at 136. The Supreme Court disagreed, noting that "Ohio Adm. Code

3701-53-05(C) declares in no uncertain terms that '[bpood shall be drawn .., into a vaouum

container with a solid anticoagulant."' Id. (emphasis in original). The Court noted that the

regulation's °`language does not advise the use of a solid antir,oagulant when drawing a blood
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sam,ple; it demands it" Id. (emphasis in original). The Court deterrnined it could not "conclude

that such an etror is de minimis and therefore pemdssible under the substantial-compliance

standard." Id.

(114) Similarly, Seation 3701-53-05(B) of the Ohio Administrative Code provides that

"[n}o alcohols shall be used as a skin antiseptic." It does not advise the State not to use alcohol

as an antiseptic, it demands it. This Court, therefore, cannot conclude that the nurse's use of an

aloohol-based antiscptlc swab was a minor procedural deviation that was "clearly de minirais"'

See Bxmside, 2003-Ohio-5372, at ¶34. The trlal court correctly concluded that Ms. Cutlip's

blood samples were not drawn in substantial complianae with Section 4511.19(D)(1)(b) of the

Ohio Revised Code and Section 3701-53-05(B) of the Ohio Administrative Code. See State v.

Wfdte, 12th Dist No. CA2006-05-111, 2007-Ohio-350, at ¶14 (concluding State had not

substantially complied with Section 3701-53-05(B) of the Ohio Administrative Code beoause

isopropyl alcohol had been used to clean the injection site).

{115} The State has also argued that its experts established that the use of an alcohol-

based antiseptic would have little e€€ect on a blood-alcohol test. As the Supreme Court noted in

Buniside, however, "[t]his argument is properly.d'uected not to us but to the Director of Health,

whose charge it is to promuigate regulations that will ensure the reliability of alcohol-test results.

To hold otherwise would be to speculate, with neither the requisite expertise nor the statutory

authority, whether [using an alcohol-based antisepticJ affected the reliability of the alcohol-test

results." Burnside, 2003-Oh1o-5372, at ¶.37. A.ccordingly, even though the State offered expert

teatimony regarding the accuracy of the test results, this Court would usurp the authority of the

Director of Health if it allowed the State to do what the Director has prohibited.
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{116} The State has further argued that this Court should create an exception regarding

the laboratory certification requiroment and let the Mimtesota lab's test results be admitted. See

State v. Mayl, 106 Ohio St. 3d 207, 2005-Ohio-4629, at q23-24 (citing R.C. 3701.143), Because

Ms. Cutlip's blood was not drawn in substantial compliance with Section 3701-53-05(B) of the

Ohio Administrative Code, however, it is not necessary to consider whether the Minnesota lab's

test results of those samples should be admitted. The State's first assignment of error Is

overruled.

MODIFYINO BURNSIAE

{117} The State's second assigument of error is that Burnside should be modified to

permit the admission of a blood-alcohol test result, even when an alcohol swab has been used as

an antiseptio, if there Is proof that a laboratory has mechanacally excluded the effect of the

isopropyl aloohol In the swab. This Court has no authority to modify a decision of the Ohio

Supreme Court As the Tenth 1)isttiot noted in Gehad & Mandi Inc, v, Ohfo State Liquor

Control Comm'n, 10th Dist, No. 05AP-1181, 2006-Ohio-3081, at 17, "[t]his court as an

intermadiate appellate court, is bound by, and must follow and apply, the decisions of the Ohio

Supreme Court. This court has no authority to modify, and much less to overrule, any deoision

of the Ohio Supreme Court.... This court is required to follow and apply Ohio Supreme Court

decisions, as to the law, even if the appellate judges disagree with the Ohio Supreme Court's

detennination." The State's second assignment of error is ovetruled.

PUBLIC POLICY

{¶18} The State's third assigtunent of error is that the suppression of the blood-aloohol

test result violates public policy and produoes an unjust result. It has argued that, in light of "the

frequency with which [SeotionJ 4511.19 has been amended, It can be inferred that the Ohio
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GeneraJ Assembly is quite concemed with punishing individuals who operate motor vehieles

while innpaired ...:' It has argued that "[t]o permit individuals to escape punishment for per se

violation[s] of the statute due to a do minimis violation of the Ohio Deparhnent of Health

regulation violates public policy ...:' It has further argued that law enforoernent of6cers should

not have to insist on compiiant blood draws at the expense of human life and that individuals

who have operated motor vehicles while impaired should not escape the consequences of their

decisions just because medical personnel value those individuals' lives more than complianoe

with the standard fbr legal blood draws. It has also argued that it is uncertain whether attending

medical personnel would have complied with a request by Patrolman Walker for another blood

draw, because that would have delayed Ms. Cutlip's transtbr to another hospital for life-saving

medical treatment. Finally, It has argued that it is inequitable to suppress the test results just

because the nurse used an alcohol swab while trying to administer medical treatment to Ms.

Cutlip as quickly as possible.

{119} "'VV'here the General Assembly has spoken, and in so speaking violated no

constitutional provision, [courts] must not contravene the legislature's expression of public

policy." Painter v. Graley, 70 Ohio St. 3d 377, 385 (1994). "Judicial policy preferences may

not be used to override valid legislative enactments, for the General Assembly should be the fmal

arbiter of public policy." Id. (quoting State v. Smorgala, 50 Ohio St. 3d 222, 223 (1990)). The

General Assembly has specifically delegated authority to the Direator of Health to determine

standards for the eolleotion and analysis of bodily substanoes. This Court, therefore, declines to

consider whether the suppression of the blood-alcohol test results in this case violates public

policy. The State°s tbird assigntnent of ertor is overruled.



IVov.l4. ZUUtl 11:U0AM Lorain County Prosecutor No.8643 P. 11/12

10

CONCLUSION

(¶20) Because the nurse used an alcohol-based antiseptic when she drew Ms. Cutlip's

blood, the draw did not substaatially comply with Section 4511.19(D)(1)(b) of the Ohio Revised

Code and Section 3701-53-05($) of the Ohio Administrative Code. The trial court correetly

suppressed the blood-alcohol test results. The judgment of the Lorain County Court of Common

Pleas is a#fimmed.

Judgment affumed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Lorain, State of Ohio, to carxy this judgment into execution. A certified copy of

this joumal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filin.g hemf, this document shall oonstitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). Tite Clerk of the Court of Appeals is

instruoted to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to appellant.

CLAIR E. DICKINSON
FOR THE COURT

SLABY, J.
CARR, P. J.
CONCUR
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