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I EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
 CONSTITUTIONAL QUESTION |

The United States Constitution providgs criminal defendants the right to be
repi'eseﬁted by counsel, the right to be preserit at trial, and the right to confront the
- witnesses against them. The U.S. Supreme Cdurt has held that these rights are equally

available to corf)orate defendants. In this case, thé Cleveland Housing Court ignored
those rights by conducting a trial of Appellant Destiny- Ventures, LLC (hereinafter,
"‘Appellar'lt”) in absgntia. The Cleveland Housing Court judge has announced his
inténtion to continue holding trials in absentia of corporations that fail t§ appeatr at
scheduled héaripgs. The court has misinteljpfeted and misconstrued a state statute, R.C. -
2941.47, to justify condubting éuch trials m absentia and to Justify the résulting
depri':rg'tion of the basic rights of cdrporate defendants. |

Without benefit of supﬁqr’tin_g ,'céée law, the court bf appeals uphelc{ the trial
court’s intefpfetation of the statute and, thereby, opened the door to a continuation of this
unconscionable policy. In a dissenting opinibn, a member of the court wrote that the
Housing Court’s. interpretation of R.C. 2941.47 “‘goes against well established
constitutional ‘principles, rules of criminal procedire, and case law that an accused has
the right to be present at all critical stages of a criminallproceeding when the defendant’s
absence would adversely affect the fairness of the proceeding.” (See Court of Appeals
opinion at p. 9) Unless this court clarifies the scope of R.C. 2941.47, the Housing Court
wiil conﬁinue its unconstitutional erosion of the ﬁmdamenfal rights afforded to corﬁaorate

defendants.



L STATEMENT OF THE CASE AND FACTS

This case began with a Notice of Violations of Cleveland’s Building Code issued to
Destiny Ventures_,- LLC (hereina.fter-“Destiny Ventures”) by Housing Inspector Nadine
" Brownlee on August 6, 2007. A heaﬁng was scheduled for December 6,_ 2007. Drestiny

Vent"ures did not appear for the scheduled hearing. On January 2, 2008, Judge Raymond
Pianka of the Cleveland Hdusing Court set the case for trial oh January 14, 2008. In.its
| jouwrnal -entry, the judge cited to R.C. 2941.47 and Wréte that “[W]hen an organization, i
served with notice of the criminal charges, fails to appear to answer the charges, the Clerk
| of Court is required to enter a plea of “not guilty” on the corporation’s behalf” Although
the statut-e makes no reference to trials in absentia, the judge also cited to R.C. 2941.47 for
the proposition that “the prosecution may try its case against the defendant in absentia. If
thé Court coﬁcludes that the defendant is guilty, the Court may enter such finding, and
' pro,c'ee;:i to sentencing and execution.” (Sec Housing Court’s Journal Entry of January 2,
20(58) | |

On Monday, January 14, 2008,. Desﬁny Ventures’ property manager, Richard
Jones, éppeared al the sclieduled hearing and informed the court that Destiny Venﬁlfes was
in the process of obtainjng legal counsel. Mr. Jones® explained to the court that Destiny
.Ventures believed that counsel representing the company on a prior Iﬁatter would also be
| attending the hearing on the company’s behalf. Mr. Jones sta.ted that Destiny Ventures
-only learned the previous Friday that prior counsel would not be representing the company
at the Monday morning hearing. -The court denied Mr. Jones’ request for additional time to
obtain legal counsel even after confirming that Destiny Ventures had contacted alternate

counsel and was attempting lo arrange representation.



The court then proceeded to try Destiny Ventures in absentia. After taking
testimony from Inspector Brownlee, the court found Destiny Ventures guilty. Thereafter,
the court proceeded immcdiately to sentencing. Without any evidence as to the statutory
senténcing factars, the court assessed a fine of $140,000.00. The fine was immediately
ordéred into civil collection and execution.

On January 23, 2008, Destiny Ventures filed a Motion for Relief from Judgment
under Civ.R, 60(B) Which the court treated as a motion as an “argument in favor of a
reduced sentence.” In the motion, Destiny Ventures argued, inter alia, that the trial court
erred in proceeding to rtrial in the company’s absence. The motion included the affidavit of
Destiny Ventures® president, Steve Nodine, confirming that the company was attempting to
retain .legal comlsel. The court denied the motfion in a ﬁve page decision that made no
reference to Destiny Ventures’ arguments about its attempts to obtain counsel for the
hearing or the court’s decision to try Destiny Ventures in absentia.

Destiny Ventures appealed to the Eighth District Court of Appeals, and assigned
error in the trial court’s decision to treat Destiﬁy ‘Ventures” Motion for Rélief from
Judgment as a motion to reduce sentence, its decision to proct;,e'd with the trial of Destiny
Ventures in absentia, and its imposition of a $140,000.00 fine upon the company without
considering the factors set forth in R.C. 2929.22. The court of appeals affinrmed the trial

court’s decision.

1. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. 1: The appellate court’s interpretation and
application of R.C, 2941.47 to authorize trials in absentia of corporations
accused of violating the Cleveland Housing Code improperly infringes upon
corporate  defendants’ fundamental Sixth Amendment rights to
representation by counsel, to confrontation of witnesses, and to be present at
trial.




Faced with what a systemic problem involving poorly maintained houses in
- Cleveland neighborhoods and property owners that fail to respond to notices of housing
code yiolations, the Cleveland Housing Court has.initiated a well-publicized crackdown
designed to increase compliance with housing code requirements. A similar crackdown
is taking pléwe in New York where prosecutors are threatening lenders with liens in ordér
to for.ce them to properlyr maintain foreclosed homes until buyers can be found.
Howcvei‘, in its zeal to improve the condition of Cleveland’s neighborhoods, the
Cleveland Housing Court has started to conduct trials in ébsentia of corporate property
owners who fail to appear to answer housing code violations. |

To justify its decision, the court has cited R.C. 2941.47 a statute that allows for
the qlerk. of courts to énter a “not gutlty” plea on behalf of a corporation that does not
appear or answer an indictment issued against it. The statute provides that “upon such
appearance being made or plea entered, the corporation is before the court until the case
~ is finally disposed of.” The Housing Court has interpreted. the statule to authorize
conducting trials and sentencings of such defendants in absentia — a process which
unconstifutionally infringes upo-n the corporations’ rights. The cowrt’s apparent
jﬁst‘iﬁéaﬁon for its policy is the statute’s language that, once a plea is entered on the
corporation’s behalf, the cqrporati_on is “before the court” for the duration of the
proceedings. However, this interpretation directly conflicts with the United States and
Ohio Constitutions as well as Crim.R. 43, which require a defendant’s presence at every
stage of criminal proceedings. See State v. Moore, Cuyahoga App. No. 86224, 2006-

Ohio-816. Removing any doubt as to what “presence” means, the criminal rules were

amended in 2008 to clarify that “the defendant must be physically present at every stage



of the criminal proceeding and trial, including the impéneling of the jury, the return of the
verdict, and the imposition of sentence, except as otherwise provided by these rules.”

In gpholding the Housing Court’s decision, the Court of Appeals suggested that
Destiﬁy Ventures had waived its right to be present at trial by failing to appear after
receiving notice that the trial would proceed if the co:rpération failed to appear. However,

Crim.R. 43(A)(3) requires that such a waiver must be made “in_writing or on the

record.” (Emphasis added.) No_ express waiver was ever made by Destiny Ventures.
The rules do not pro.vi_de for an implied waiver such as that described by the court.

In New York, another jurisdiction hard hit by decaying neighborhoods, courts
have struck a balance and afforded protection for the rights of defendants by holding that
“a clefendapt’s failure to appear for trial does not automatically aufhorize a trial in
absentia. Instead, the couﬂ must consider whether a defendant can be located within a
reasonable period of time.” People v. Rosicky (2008), 19 Mise.3d 557 (Nassau Cty, NY).
In New York, the law allows for trials in absentia only under certain circumstances and
includes safeguards to protect the rights of borporate defendants. In another New York
case, People v. Parker (1982), 57 N.Y.2d 136, 454 N.Y.5.2d 967, the court found that
even where if a defendant is warned on the record that the ti‘ial would proceed if he failed
to appear, a trial in absentia is not automatically authorized. The Parker court held that,
before proceeding with a trial in absentia, the cbufc must consider various factors
including the possibility that the defendant could be located within a reasonable period of
time, the difficulty of 1‘escheduli11g the trial, and the possibility that evidence would be
lost or that witnesses would disappear. Allowing the court’s decision to stand in this case

would uphold a blanket rule authorizing Housing Courts to conduct frials in absentia



without a knowing waiver on the record as contemplated by CrimR. 43(A)3) and
without explor-ing less dréstic alternatives.

R.C. 2941.47 is unconstitutional as applied to the facts of this case because it
improperly infringes upon the fundamental rights of corporate defendants. In this case,
the Housing Court refused to reschedule tl_lc hearing to allqw Appellant to obtain counsel
even after confirming that Appellant was in the process of doing so. A brief continuation
of the hearing would have served the inlerest of enforcing the housing code without the
improper infringement upon Appellant’s rl;ghts. Unless this court intervenes, corporale
defendants in Housing Court will continue to be subjécted to this draconian pblicy.

If allowed to continue, the -Housing Cowrt’s policy will further erode the
constitutional 1*ights of corporate defendants and will appeal to other housing courts
seeking a quick fix to the growing problem of wban deday. While the problem is indeed
significant, Ohio’s Housing Courts must not be allowed to solve it by infringing upon the
rights of corporate property owners. |

PROPOSITION OF LAW NO. II: The appellate court’s decision authorizes

municipal courts to deny the due process rights of corporate defendants

under the Fifth and Fourteenth Amendments by imposing fines upon them

for Housing Code violations without any consideration of the factors set forth
in R.C.2929.22. ' '

In upholding the fine assessed against Appellant, the Court of Appéals held that
the fine was “within the statutory limits for a first degree misdemeanor” and that the
court would presume that the trial court cohsidc_:red the factors listed in R.C. 2929,22.
(See Court of Appeals opinion at p. 7.) A review of tile record makes clear that there was
no basis for such a presumption since, after the trial in absentia, the Housing Court

immediately proceeded to sentencing without a hearing and without any evidence as to



any of the statutory_faclofs. As a result, there was no evidence in the record as fo any of

the factors set forth in R.C. 2929.22.
| The roﬁsing Court’s decision to impose a fine upon Appellant without
considering -the relevant .statutory factors only compounded the deprivation of.
Appellant"s rights. By immediately proceeding to sentencing without hearing any
evidence as to the statutory facﬁ)rs, the IHousing Court violated the United States and
Ohio constitutioiﬁ which require nbtice and a meaningful opportunity to be heard before
the State deprives a person of his property. (See The Fourteenth Amend.ment.to the
United States Constitution and Section 16, Article T, Ohio Constitution.)
Having misinterpreted R.C. 2941.47 to authorize .t.rials in abéentia, the housing
court Wetﬁ on to use the statute as justification for sentencing Appellant without a hearing

and for ordering the sentencé into immediate execution. There is nothing in R.C. 2941.47

“or in Ohio’s case law that supports the Housing Court’s action. The court of appeals

decision sets a dangerous precedent by tacitly authorizing the Housing Court to deny due
probess to cmp’oralé defendants — a result which flies in the face of the U.S. Constitution
and the Ohio Constitution.

IV. CONCLUSION

Accordingly, ~intervei1ti011 by this court is necessary to clﬁrify the scope of R.C.
2941.47 and its intcractioﬁ with the provisions of the U.S and Ohio Constitutions as well
the Criminal Rules which provide a criminal defendant the right to be present at trial and
at sentencing; and to set forth a proper rule of law with respect to trials in absentia that

will govern the state judiciary and protect the rights of corporate criminal defendants.
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COLLEEN CONWAY COONEY, P.J.;

This case came to be heard upon the accelerated calendar pursuant to
AppR 11.1 andLocR 11.1.

Defen(lant-appellant, Destiny Ventures, 1.LC (“De_stiny”), appeals the
judgment of the Cleveland Mummpal llousmg Court finding it gullty of faﬂmg '
to comply w1th the City of Cleveland s housing and building code. Fmdmg no
merit to the appeal, we affirm.

Destiny, a limited liability company based in Tulsa, Oklahoma, is a
company that specializes in buying foreclosed pro_perties and reselling them “as
187 Ind urle 2007, a Cleveland housing inspector inspected property owned by
Destiny on East'll 7t Streét for alleg_ed building and housing_cotle violations.
The inspe,clto.r foﬁnld numerous code violations and sent notice to Destiny to
repair the violations. In August, the inspector reinspeéted the property and
fo_und-that none of the violations had been corrected. The plaintiff-appellee, City
.of Cleveland (“City”), subsequently filed a summons and complaint in the
- municipal l’lOl_lSll’_lg court. The complaint alleged that Destiny l}ad failed to
comply with an order to correctl:ode violations l)n its proper_ty.. The case was se.t

for arraignment in December 2007. No one appeared on Destiny’s behalf at the
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9.

arraignment and the court issued a capias.’ The court set ther case for trial and
sent a notice to Destiny iﬁdicating that if a proper representatiﬁre failed to
_ appeai‘ on the schedulc_ad trial date, trial would be held in the corhpany’ s absence.
" Trial was set for J anuary 14, 2008, On that day, an employee of Destiny
appeared, stating that the corporation ﬁas attempting to obfai_n counsel. The
Vcourt, after determining that the émployee was neither an officer of Destiny nor
aﬁ attorney, permitted the case to proéeed to trial. The cler];: of courts entered
a plea of not guilty on behalf of the corporation.
The inspector testified on behalf of the City that she had i.nspected the
East 117% Street property and observed several code violafions. She stated that
she'résearched property records and determined that D_estiny owned the house.
The_City entered ther deed into evidence, Whiéh listed Destiny asthe owner of the
property. The inspector further testified that none of the violations had been
corrected when she reingpected the iaroperty in August 2007 as Well as on the
morning of trial. The court convicted Destiny aﬁd ordered a fine of $140,000.
On January 23, 2008, Destiny, through counsel, filed a motion er relief
from judgrﬁent pursuant to Civ.R. 60(B), arguing that it no longer owned the

subject property. Destiny also a{rgued that it believed that another attorney

Destiny does not deny receiving the notice of code violation, the summons and
complaint, nor the notice of arraignment date.
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.a.

would appear on its behalf at the trial and did not discover that the attorney had
a 'conﬂicf of intel-"est. and could not represent Destiny unfil a few days before
ﬁrial. |

The court denied Destiny’s motion, finding that a Ci\'f.R.. GO(B) motion did
nof apply toa criminal proceeding. The court, in its lengthy opinion, stated that
it decided to treat Dest_in_y’s motion as an argument for a more lenijent sentence
and found no reason to change the fine levied égainst D_éstixiy. |

Destiny appeals, 1'aising three assi_gnménts of error for our revie_W.

In the first assignment of error, Destiny argues that the trial court erred
and abused its discretion by denying its moltion for relief frém judgment and by
- converting the motion into a motion to redgce sénter_ice. |

First, Destiny argues that the trial court should have considered its motion
for reli_éf from judgment. A motion for relief fr_om judgment pursuant to Civ.R,
| IGD(B), lhowever, is a civi_l motion. The trial court correctly found that it is not
applicable to a criminal trial. Crim.R. 57(B), however, allows a trial court in a
criminal case to J.ookr to the Ru_lres o_f Civil Procedure for guidance when no
applicable Rule of Criminal Procedure exists. State v. Schliee, 7 Ohio St.3d 158,
7' 2008-Ohio-545, 882 N.E.2d 431. That being said, we must consider whether
Destiny ﬁroperly resorted to Civ.R. 60(B) in this case. In other words, we must

deternﬁne whether the absence of an applicable criminal rule justified invoking
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a Vcivil rule in its place. 1d. at 156. The City contends, and we agree, that
Crim.R; .33, WHich sets forth the procedure by which a eriminal defendant can
 move for a new trial, was available to Destiny and serves the same purpose as
. the Civ.R. GO(B) motion which the corporation filed. Thus, in this case, it is not
necessary to look to a civil rule or_oth_er applicable law for guidan.c_e in the
manner which Crim.R. 57(B) intends, because a procedure "specifically
prescribed by rule" exists, i.e., a Crim.R. 33 motion for a new trial.

Second, Destiny claims that the friéi court’s decision to convert its motion
iﬁto a “motion to reduce sentence” denied the corporation an opportunity to be
héard and to obtain legal counsel to represent its interests at trial. Destiny
makes the présumptuoﬁs argument that the trial court erred because it did not
~ convert its motion into a motion for a new. trial. We disagree. Destiny’'s motion
for' rel..ief from judgment is a nullity in this matter, Thé -tri.al- court could have
summarily dismissed the motion. E\}en though it is within the lower court’s
discretion to “recast irregular motions into v&hatever category necessary to
iderntify the criteria by which the inotion should be judged,” as the supreme éourt
stated in Schlee, the court also retains jurisdiction not to recast the motion. And
in this case, the court converted Destiny’s motion. We donot agre,e-with Destiny,

however, that a trial court errs if it chooses to convert an irregular motion into
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a motion different frcuﬁ what the party now believes will best suit the case. We
find this especially true when Destiny could have filed a Crim.R, 33 motion.

Thus, we cannot find that the trial court erred because it “failed” to take
the corporation’s irregular motion and convert it into a motion which Woﬁld
benefit the corporation. It is not incumbent on the trial court to convert an
. im_properly.captioned motion into one that will provide relief for a party nor is
it thé court’s duty to make a party’s arguments for them.

Therefore, the first assignment of error is overruled..

In the second _a_ssig‘nmeh't of error, Destiny argﬁes that the trial court erred
n proceeding‘to'tﬁal in absentia when the court was told that the corporation
Waé attempting'to obtain cou‘nsel.. Destiny claims ‘thaf because the trial éoﬁrt
went fofwai*d with trial without its counsel present, the company was denied its
right of confrontation. The recorci coritains no filing by Destiny raising any
. defenses or seeking a continuance prior to the trial date. |

R.C. 2941.47 prescribes the rules for summons on indictments for
corporations. The statute provides, in p.art, that a “corporation shall appear by
one of its officers ér by qpunsel on or before the return day of the summons
served and answer té the indictment or information by motion, demurrer, or
plea, and upoil failure fo make such appearance and answer, the clerk of the

court of common pleas shall enter a plea of ‘not guilty.” Upon such appearance
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| being made or plea entered, thé corporation is before the court until the case is
finally digposed of.”

In this case, the trial court issued an order that stated that if a
‘representative of Destiny failed to appear on the day of trial, the clerk of courts
would enter a not guilty plea on behalf of the defendant and the case would
‘ir_r_lmediately proceed to trial.

We do not agree with Destiny that thé trial cour_t’s proceedings violate&_its
right to confrontation. R.C. 2941.47 specifically states that_ once an ,appe'afar.lce
1s .made or a plea islfentered, the corporation ig before the court until the case is
digposed of, The trial court issued an order informing Destiny that if a
repxeéé-ntative of the company failéd to appear, the matter would proceed
immediately to trial. Even though Destiny had.notice of the hearing, no officer
or attorney from Destiny appeared nor did any attorney file a ﬁotice of
appearance in the case. Moreover, the company never filed a motioﬁ for
continuance.nor otherwise informed the court, prior to the trial date, tha_t. it wag
attempting fo obtain coungel.

The_refore, we find no error in the court’s decision to proceed to trial
without a representative of Destiny p‘resent.. The second assignment of error is

~ overruled.
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In the third assignment of error, Destiny argues that the trial court erréd
in imposing a fine upon the company without first considering the factors set
forth in R.C. 2929.22. | |

F ailure to consider the sentencing criterié set forth in RC 2929,22

‘constitutes an abuse of discretion. I\’Lchmond Heights v. Uy (Oct. 19 2000)

Cuyahoga App No. 77117, cmng Strongsville v. Cheriki (March 4, 1999),
- Cuyahoga App. No. 73800. However, “when determining a misdemeanor
sentence, R.C. 2929.22-d0e.s not mandate that ﬁhe record reveal the trial court's
_éonsideration of the statutory sentencing factors. Rather, appeilate courts will
presume that the trial c{ourt considered the factors set forth in R.C. 2929.22
when the sentence is within the statutory limits, absent an affirmative showing
to the contrary.” State 'p. Nelson, 172-Ohio App.3d 419; .2007-Ohi0-3459, 8756
- N.E.2d 137, citing Staie v. Kelly, Greene App. No. 2004CA122, 2005-0Ohio-3058;
'see, also, Uy. | |

Clevelénd Codified Ordinance 3103.99(a) and (c) allow the court to
sente‘nce-a corporation to a fine of up to $5,000 éach day that a 'property 18 not
in éompliance. The court in. this case computed the time not in compliance to be -

| fifty-_six days. Then the court elected tp impose only one-half of the maximum
.fine, or $140,000. Thus, the sentence imposed in thié casels Within the statutory

limits for a first degree misdemeanor. See R.C. 2929.24(A)(1).
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To support its argument that the court did not follow the mandate of R.C.
2929.22. Destiny cites our decision In Cleveland v. Cuyahoga Lorain Corp.,
Cuyahoga App. No. 82823, 2004—~Ohio-2563.. That case1s easily distinguishable.

| Iﬁ that case, the trial court asked the corporation about its ability to pay.
b espite being told that there were few asgsets, the court ordered a fipe of $75,000
due in one month’s time. VWe found an- abuse of discretion based on the
circumstances of that case. Id. Because there was clear factual evidence that
the céfperation Wouid have diffi;zulty paying the fine, we found that the failure
to take ;ﬁto consideration the corporation’s ability to pay was an abuse of
discretion.

There is no evidence in the instant case, however, that the trial court
~ failed td consider the appropriate factors. Moreover, Destiny _hars failed to bring
forth any evidence tb_ rebut the presumption that the trial court considered all
the factors in R.C. 2929.22.

Therefore, the third assignment of error is overruled.

Accordingly, judgmenf is affirmed.

It is ordered that a_ppellee recover of appellant costs herein taxed.

1

The Court finds there were reasonable gfbunds for this appeal.
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1t is ordered that a special mandate issu_e out of this court dire(_:ti_ng the
muﬁicipél court to carry this judgment into execution. Case remanded tortﬂhe
tj:'ial court for execution of sentence.

.A certified copy of this entry shall constitute the mandate pursuant to |
Rule 27 of the.Rule_s of Appellate Procedﬁre. |
7

COLLEEN

o

CONWAY CHDNEY, PRE

DING JUDGE
KENNETH A. ROCCO, J., CONCURS;

- ANTHONY O. CALABRESE, JR., J., CONCURS IN PART AND DISSENTS IN
PART WITH SEPARATE OPINION.

| ANTHONY 0. CALABRESE, JR., J., CONCURRING IN PART AND |
DISSENTING IN PART: _

1 conéur with the ﬁaj ority’s disposition of the first and third assignments
of error, but r_espectfuﬂy.disse.nt with the resolution of the second asgignment, of
error. Hére, without the benefit of supporting authority, the Housing Court
interpreted R.C. 2941.47 to authorize trials m absentia. However, I believe such
interpretation goes against Well‘established constitutional princii)les, rules of
criminal procedure, and case law that an accused has the right to be present at
all eritical stages of a criminal proceeding when the defendant’s absence would

adversely affect the fairness of the proceeding. See Kentucky v. Stincer (1987),

Ygob/ w0276
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482 U.8. 730, 745; State v. Davis, 116 Ohio $t.3d 404, 417, 2008-Ohio-2; Section
10, Article I, Ohio Constitution. Accordingly, I would have sustained appellant’s

second assignment of error.
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CLEVELAND MUNICIPAL COURT

HOUSING DIVISION
CUYAHOGA COUNTY, OHIO
TJudge Raymond L. Piaakz

City of Cleveiand DATE: Pebrusry 5, 2008

Plaindft

-ve- : ) CASENO. 2007 CRB 42411

Destiny Ventares, LLC

Defendant JUDGMENT ENTRY

- Diefendant was canvicind on Jaausry 14, 2008 of failing to comply with & Notice
af Vielations that required Defendsat to make repairs 10 comeot Building Code vioiations
ot 3677 E. 1iT™ 8¢, Cleveland, Ohiio,  Tha Court senterced Dalemcant 10 pay » fine of
$140,000 snd coats and ordored the santence into exccution, This conviction was
Defendant's sscond conviction in four months for Giling to correct cods vialatipne.'

m&-.tmmmmwvmmmm For the following rmasons,
dafonndant's roqueat it denied.

Deferitant rekien upon Civil Rule 60(0) s the busis for its motion, cagaging i en -
. extensivis snalysis of the application of the rule 10 the facts in this case, Bowever, Civil
Rule 50{(B) does not spply i this, A criminal proceeding. A crimioal dofendant must
procéed under the Qi Rules of Criminal Procedure, which aliow » defendsnt o mook o
- ew trial on tho grounds stated in Cririma) Rule 33(A) bul st based on the “axcassbls
-'mmWiuGﬂlEuEM) The Court therciore donicy Defendant’s motion

mtﬂmit&“h ask the Court to reconsider its sentence. The Court shall
therefore nest Defendant’s motion a8 an argument io favor of 3 mors lenisse asrtence,
After review, m&mﬁﬁ%hmmmunm&nMuwMy
urnupcnd woy pohnn of the §140,000,00 fine,

| Dofendant is & Fimited lishiliry company bused in Tolsa, Okishome, whose
business activity conaists of buying und reselling propestios withowt makiug repairs 10 -
them, De&nmmhnxudfmawwtmwduw foreclosed propertics” so that
it can “sel) thesn, usunlly in groups” wnmﬂinwm Deferciant asks the Coter w be
Jeniont because Deferdant {8 pot “a lender, mortgagee, rehab company, or long &

JUDGMENY ENTRY RECEIVED

" FOR SsRuyaL AT IO

. Thl‘mtquuyr newn,y?mm LLC, 3007 CRB k1396,
'Mm-n. FER o 5 2008

EARLE B. TURNER, CLERK
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owmer oc landiord”  Defendent would have the Cowt excuss it from i € gations
m;mw-.mmummmmm‘mhmumﬁ»m
rolc of “conduit,” quickly buying end sslling propesties “sa is.”

The Cleveland Codificd Ordinances do not incinde ny provision exousing »
“eoaduit” from complylag with its codes. Naor is the Court persusded that Defendant’s
business practice of quickly buying and sclling pwopertics withom repairing them is
grounds for Jenient sentencing. To the comtowy, the Conrt considers quick “as i 3ales to
be w1 sggravating fector in semtencing. _

The Cleveland Codified Ondinsnces do not includs mny provision sxeusing any
owhes from complying with the City's codes. The City's Housiug Coda scts fauth
- mainlenance stdaidy for residontial strocturcs fn the City of Cleveland. In poneral,
structures must be malntained in good repeir! The foundation must be meintsined
structurally sound.’  EHxecior walls mwst be tsintained weathertight and painted
‘pedodically,’ and roofs must be dovoid of leaks end equipped with guters und
downepouts.” The cxreriop of the promises tust be kept free of wrecksd, dismantied,
inoparative, or unlicensed motor wehicles, s well as debris that may canse a health,
- secident or fire hazard ' -

- The Housing Code also eis forth sunderds for the intarior of residential
stracwurcs. For cxsmple, £it [uterior walls must bs meintsined fiee of hojes, larpe coacks,
wnd oot or deteriorsed matzis)” Besidentiol premises must heve required sonitary
ﬁciﬁﬁe‘-:°_mdmmhcmumwm watez from the Municipal wazer supply
sysiem. '

. Proporty ownems in the City of Cleveiand wo respossibils for maintsining the
structurcs they own in compliance with theee standands,” Ownent are responsibls for the
eliminetion of any code vialstions on the premises. ' -

The Codified Oxdinences anticipete thet purchasers of pruporties will act quickly
to sddreas substandard conditions. Murchasers of propettics with open cods violatinns
foust begin &X the date of ansker © comply with my notices of violation,™* Within ten
da)snfﬂw@eofmnsfw,dubuyu—nmnoﬁfyﬂmwmimwdﬂuﬂdugw
Housing, in wiiting, of the sctions thik the buyer will take 1 comply with the notics. '

‘i

* £00 3101.10¢2).

! 000 3101.1003.

:_ Q00 3101.10(c),
i‘ .

? 000 $10LLIKE).
* 000 3101,10(d).
WD WH 06

" CTo I,
000 3101.09%8).
' CCO 3101.0Xe).
00 36T.04{d)
M“ -
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mmmlmmﬂwnmyem:mmbinumerormm pwaer 10 comply
Wilhlhonelba

The definition of “owner” in the Clevoland Codified Ondinancas is broad and
makes no excaption for awners who quiskly buy sad sel) propesties, The ordinances
define "Ownce” o mean the owner of owrikss of the pramises, s vendee in possession, &
MOTLEAESE Or receives In posscition, 8 lassee Or joint lessens of the whale therof, or 0

- sget of any other person, ﬁm,armpwmdmcd me:ontmtufttnpmmuw

heving a kgal ar equitadla intoregt in the proporty.”  The taom “owner,” mnd the
obkmmmmwmmmmywmfmdmevemfmmfem:mmmwu
mmmmmnﬁhhtyfnmmpmpmy and to get only a8 2 “conduit.”

The Cokfisd Ordinances do not exempt Dofeadant, or other compamics like i,
froen the duty to maintain propeity in compliance with Clty code. Accondingly, the Court
will not grant Defendant’ s_maﬁmonﬂublm.

The Coust is also asconvinosd thet it should be lenient in sentenclng Defondant

because Defendant's business is to buy snd sell propestien quickly without repwiring

thesn. Defendant is ona of many business entities in the Clevelarwl macket that seeks v

 pucirey the burincss of buying and reeeliing propandes without making repeirs as loading
to rehabilikation end jovemment - This Count’s exparience has been the oppasitz. Rethor

than ‘lending o rehabilitstion and investment, quick “mw is" ssics goocrelly leave a
Clevclsad home vasant and anrepaired, and contribute to the oversil decline of the City's
housing stock. Thus, rather than mmﬁumtwm the Count considery

© quick “es is” sales o he an aggravaling factor in semencing.

_ kau:s"nhdmmmmmmmmmgfmmof
the cusrent condision of housing in Clevelund, Ohits. If thare wee buyers resdy to iaveer
in Cleveiand propesties if only they could find properties to buy, then coppanics that
serve as “condsit™ might be sble o show that they serve o weful function. Bat
Clavelsd does not heve o few mouses; with B declining populstion wnd an aging
housing stock, it kes wo miaay. In reconi yoere the City's Departinent of Beilding and

. Housing bax tripled its budpet for damolishing condemued houses,  The: rocord in this

case bears this oul, The property that Defendant puychased and then quickly sold hae not
been ropaired. Defendant also adiaii that it docs not aitompt to scll individual properties
o owners who will repair tham. Instead Defondmnt sells properties “in groape” to

- jnvestors who siso rescil them. Defendant thus makes & profit for itself s does nothing

% improve the condition of propesties in Cleveland.

mmma"uu"mnofmmummm.mwcmuf
subpnmcuudmx.dehnhuﬂm;hm. The sama sconamic conditions (hit maks it

‘anblkely that a6 invemor will buy sad rebadilizatc a substandard Cleveland property have

led to & moond number of foreclosures in Cleveland, with Jonders who purchased

mortgage-hacked securitias with fiens on henes in Cloveland filing against homeawners

]

73
™ O MOLIKE
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wha have defaulisd on their mortgages, The lenders hope that the forsckoswes will end
with buyecs taking the propertios st Shariff sale. Howover, because the lending industry
80 often made losns i oxzess of the valoc of homes in Claveland, knders often find that
vacanl peopexties g9 to sale without suyone making the minimum bid, IF a Jender then
concludes that the property haa no mgnificent vilue, it mey dismiss the foreclosms
action, leaving the Clry's inspectors 1o parsus owpers who thought that the fender had
“taken back” the housze. Oa its face, this may seezn like & negative outcosne, However,
this Couet bas had some sazcess finding sctutions for such homeownsrs who may be ablke
10 olraln the relesse of their Deortgage 30 hat they can keep and regait their property or
doed the groperty W a ngm-profit community developeaent corporation who will woek to
rehainlitatz the houss and tanafer it to 3 banefictal owasr,

- If o londex concludas thae 2 property has suge value, the loader mey teke titls 1
the property st the sheri®f"s salc, intending th merket it for sale. In such cases, if the
- propesty W Listod for saic but finds no buyer, the lender may group it with other smilar
propeetivs snd il the group of propenies to Defomdant. Defendant, in turs, tells the
- group of propeeties without making sxy repairs. Defoadant thus relisves the lender of
ary ongoing obligution W repair the property, sllowing the lender to cash ot on
impeovident Josn for peanies on the doller. Defendiat's bulk purchase denies the
homeatawner mny chance (0 Keep titlhs to the property tnd negotists for the telesse of the
liers and enrures thet the lender will no well lndividual propertics ot & dircouns to astus)
homeowners who might live jn them. :

AL each phase of this cycle, the lender, tho “conduit” purchaser or subsoguent
bilk purchasr fails $o0 meke repairs wd unsually seeis 0 enswe that the property will
become. OF remstin vacant, even to the point of svicting t=nants or former owners, Making
or leaving the properties vicant only wakes the situation woess, The City of Cleveisad
hes jong resopnized that vacant houses e wasefe, sce 8. public fofsancs antd comtabaic
- ntighbarhood dacting, C.C.O, §3103.09. The City's taxpaycm bear the cost of the City's
boarding 2nd re-boavding these propexiics w0 kocp them s2cure from eniry, and an
ingressed coat for police officers and frefighters who must respond to criméng] activity or
fire et these propenticy.  Vacant houses aleo cavss adjolning peopaty ownens (0 suffor
decropicd property values, 1o tear for thelt own safety, and to face the possible los of
their homcowners insumnce.  The konger the house 3its vacant, tha moce Lkely it ta that it
will be iwoken into mnd stripped of copper pipe and other valuables, making it cven less
Rkely thar myone will aver invest in nehabilicening it

Defondant's motion is stwning in itz rofusel 0 (ks eny respoasibility for
Defordunt’s fallure 10 meke ropadts requimd under Clovelend’s lews. Cloveland’s Iawe
requiring propesty owners tg make ropairs to substandard propurty are wot optional. The
Cotified Ovdinances of the City oF Cleveland do it permit Defendant Degtiny Venhaes,

" LLC, or any other entity, to own proparties in Cleveland, however tninfly, without taking
action 10 repair shesn, Nor iz it gond public policy to be lanient with ownes who engage
in “flipping.” quickly buying and sefiing substandurd propertiot without repaiting them.
Dofendant and other entition fike it we only heaseamg and intenaifying the dechine of

Y
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Cleveland’s nsighbochoods. The Cour will not endorce or condone Defendant’s business
plan when Iuis 'chuty contrary 1 City ordinancss s againsl the pubdic’s interesl.

m&mummummunmnnveammvecﬂwtmmmng
market if the Court holds “Savestor-ownens,” who buy and then sefl propexty, to the same
standasdy that spply 1¢ landiocds end Gwncr-occupsaty, who buy wd retain peopesty, To
the contrary, halding all vwmert & the same stsmdands prodocss an equitsble resvlt, and
encourages Tesponsible property ownesship. The Court hopes that the ouioome of this
case will give pautt to unscrupaioes property “investon' who s intent upon explaiting
Cleveland's neighborhoods, seauring Gy profit s significant cost to hath City residenn
mdmpw!bhm

: nmu.m:mmnm.mmmmm;s‘dmmﬁmwm
facte.” The offensc of which the defondard was convicted is » firet-degzae misdemeznor
offenpe, penishuble by $5000.00 per duy for exch duy the property s fount w be out of

- compliance with the City code. The potential penaity in this case wax $280,000 (5000 x
56 duys); the Comt fined Defondant only $140,000.00, one half of the potential sentenca
it could have irposed. Tt haa long been thit Count's policy to encoursge eventua!

wm;Ium:pnnmuwhoﬂoulﬁMymm
city codes. Bat Defendmt Degtiny Ventuwes, [LC admite that it did not repeir the
denslict home & issuc in this case and that it routingly buyx and seils homes without

repalting them. Amadnﬂx.mccmmﬂﬂnotmmdmvmofmnwom
emience.  Deafeodsnt’s matiom is donicd.

SERVICE

' A copy of tis jpdgment extry war et mguier el on (/. wiwe following:

Prostoiging Mxsrey
Michetie Comer, el Assictrt Diractor of Law Wichna! A Folder.

501 Taxeskie Averes 24250 Chordion Roed, Suikc 210
Ciciciund, Ohio #4] 14 Willoughby Hile, OF 44094-2162
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CLEVELAND MUNICIPAL COURT
HOUSING DIVISION
CUYAHOGA COUNTY, OHIO

(A

CITY OF CLEVELAND / DATE: January 2, 2008

7

Plaintiff(s) VA/ ,66
-V§- . ".-‘(/d/'/ CASE NQO.: 07-CRB-42411

DESTINY VENTURES,
- Defendant(s) JUDGMENT ENTRY

This case is before the Court on the City’s criminal complaint alleging violations,
of the City's Building Code, regarding the property located at 3677 East n7th St
Cleveland, Ohio The noti¢e of violation was issued by Inspector Brownlee on August &,
2007. Areview of the record reveals that the complaint was served upon the defendant.
The case inmitially was set for hearing on December 6, 2007; however the defendant
fafled to appear at that hearing, and since that time, has not appeared in Court to
answer the chiarges against it. :

When an organization, sexrved with notice of the eriminal charges, fails to appear
to answer the charges, the Clerk of Court is required to enter a plea of “not guilty” on the.
corporation’s béhalf. R.C. 2941.47. Accordingly, the prosecation may try its case
against the defendant in absentia, If the Court concludes that the defendant is guilty,
theé Couit may enter such a finding, and proceed to sentencing and execution. Id.

~ In this case, the defendant has been served, and bas failed to appear and plead.
Therefore, the Clerk is required to enter a not guilty plea on the defendant’s behalf.

' This ¢ase is set for trial on January 14, 2008, at 1:00 p.m. on the 13t floor.
“A representative of the Clerk of Court shall be present on that date. Should the

- defendant fail to appear, the Clerk shall enter a not guilty plea on behalf of the
defendant, and this case shall proceed to trial inmediately, Showld the defendant
appear and plead not guilty, the Court will either proceed to trial on that date, or, in the
alternative, conduct an immediate pretrial,

JUDGE RAYMOND L. PIANKA
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