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I. EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION

The United States Constitution provides criminal defendants the right to be

represented by counsel, the right to be preserit at trial, and the right to confront the

witnesses against the.m. The U.S. Supreme Court has held that these rights are equally

available to corporate defendants. In this case, the Cleveland Housing Court ignored

those rights by conducting a trial of Appellant Destiny Ventures, LLC (hereinafter,

"Appellant") in absentia. The Cleveland Housing Court judge has announced his

intention to continue holding trials in absentia of corporations that fail to appear at

scheduled hearings. The court has misinterpreted and misconstrued a state statute, R.C.

2941.47, to justify conducting such trials in absentia and to justify the resulting

deprivation of the basic rights of corporate defendants.

Without benefit of supportii}g:case law, the court of appeals upheld the trial

court's interpretation of the statute and, thereby, opened the door to a continuation of this

unconscionable policy. In a dissenting opinion, a member of the court wrote that the

Housing Court's . interpretation of R.C. 2941.47 "goes against well established

constitutional principles, rules of criminal procedure, and case law that an accused has

the right to be present at all critical stages of a criminal proceeding when the defendant's

absence would adversely affect the fairness of the proceeding." (See Court of Appeals

opinion at p. 9) Unless this court clarifies the scope of R.C. 2941.47, the Housing Court

will continue its unconstitutional erosion of the fundamental rights afforded to corporate

defendants.



II. STATEMENT OF THE CASE AND FACTS

This case began with a Notice of Violations of Cleveland's Building Code issued to

Destiny Ventures, LLC (hereinafter "Destiny Ventures") by Housing Inspector Nadine

Brownlee on August 6, 2007. A hearing was scheduled for December 6, 2007. Destiny

Ventures did not appear for the scheduled hearing. On January 2, 2008, Judge Raymond

Pianka of the Cleveland Housing Court set the case for trial on January 14, 2008. In its

jouinal entry, the judge cited to R.C. 2941.47 and wr•ote that "[W]hen an orgariization,

served with notice of the criminal charges, fails to appear to answer the charges, the Clerlc

of Court is required to enter a plea of "not guilty" on the corporation's behalE" Although

tlie statute makes no reference to trials in absentia, the judge also cited to R.C. 2941.47 for

the proposition that "the prosecution may try its case against the defendant in absentia. If

the Court concludes that the defendant is guilty, the Court may enter such fmding, and

proceed to senteiicing and execution." (See Housing Court's Joutnal Entiy of January 2,

2008)

On Monday, January 14, 2008, Destiny Ventures' property manager, Ricliard

Jones, appeared at the scheduled hearing and iiiforcned the cow-t that Destury Ventures was

in the process of obtaining legal counsel. Mr. Jones' explained to the court that Destiny

Ventures believed that couiisel representing the company on a prior matter would also be

attending the hearing on the conlpany's behalf Mr. Jones stated that Destiny Ventures

only leanied the previous Friday that prior counsel would not be representing the company

at the Monday morning hearing. The court denied Mr. Jones' request for additional time to

obtain legal counsel even after confimiing that Destiny Ventures had contacted alternate

counsel and was atteniptiilg to arrange representation.
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The court then proceeded to try Destiny Ventures in absentia. After taking

testimony fi^om Inspector Brownlee, the court found Destiny Ventures guilty. Thereafter,

the court proceeded immediately to sentencing. Without any evidence as to the statutory

sentencing factors, the court assessed a fine of $140,000.00. The fine was nnmediately

ordered into civil collection and execution.

On Jauuary 23, 2008, Destiny Ventures filed a Motion for Relief from Judgment

under Civ.R. 60(B) which the court treated as a motion as an "argument in favor of a

reduced sentenec." In the motion, Destiny Ventures argued, inter alia, that tlie trial court

erred in proceeding to trial in the coinpany's absence. The motion included tlie affidavit of

Destiny Ventures' president, Steve Nodine, confirtning that the company was attempting to

retain legal couusel. The court denied the motion in a five page decision that made no

reference to Destiny Ventures' argunients about its atteinpts to obtain counsel for the

hearing or the court's decision to try Destiny Ventures in absentia

Destiiiy Ventures appealed to the Dighth District Court of Appeals, and assigned

error in the trial court's decision to treat Destiny Ventures' Motion for Relief from

Judgment as a motion to reduce sentence, its decision to proceed with the trial of Destiny

Ventures in absentia; and its imposition of a $140,000.00 fine upon the coinpany witliout

considering the factors set forth in R.C. 2929.22. The court of appeals affinned the trial

court's decision.

111. ARGUMFNT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. 1: The appellate court's interpretation and
applicatioir of R.C. 2941.47 to authorize trials in absentia of corporations
accused of violating the Cleveland Housing Code improperly infringes upon
corporate defendants' fundamental Sixth Amendment rights to
representation by counsel, to confrontation of witnesses, and to be present at
trial.
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Faced with what a systeniic probleni involving poorly maintained houses in

Cleveland neighborhoods and property owneis that fail to respond to notices of housing

code violations, the Cleveland Housing Court has..initiated a well-publicized crackdown

designed to increase compliance with housing code requirernents. A siinilar crackdown

is taking place in New York where prosecutors are thrcatening lenders with liens in order

to force them to properly maintain foreclosed homes until buyers can be found.

However, in its zeal to improve the condition of Cleveland's neighhorhoods, the

Cleveland Housing Court has started to conduct trials in absentia of corporate property

owners who fail to appear to answer housing code violations.

To justify its decision, the court has cited R.C. 2941.47 a statute that allows for

the clerk of courts to enter a"not guilty" plea on behalf of a corporation that does not

appear or answer an indicttneiit issued. against it. The statute provides that "upon such

appearance being made or plea entered, the corporation is before the court until the case

is finally disposed of." The Housing Court has interpreted the statute to authorize

conducting trials aiid sentencings of such defendanis in absentia - a process which

unconstitutionally infringes upon the corporations' rights. The court's apparent

justification for its policy is the statute's language that, once a plea is entered on the

corporation's behalf, the corporation is "before the court" for the duration of the

proceedings. I-Iowever, this interpretation directly conflicts witli the United States and

Ohio Constitutions as well as Crini.R. 43, which require a defendant's presence at every

stage of criminal proceedings. See State v. Moore, Cuyahoga App. No. 86224, 2006-

Ohio-816. Removing any doubt as to what "presenee" means, the criniinal rules were

amended in 2008 to clarify that "the defendant must be physically present at every stage

4



of the criminal proceeding and trial, niclud'nig the irnpaneling of the jury, the rettu-n of the

verdict, and the imposition of sentence, except as otherwise provided by these rules."

In upholding the Housing Court's decision, the Court of Appeals suggested that

Destiny Ventures had waived its right to be present at trial by failing to appear aftcr

receiving notice that the trial would proceed if the corporation failed to appear. However,

Crim.R. 43(A)(3) requires that such a waiver must be made "in writing or on the

record." (Emphasis added.) No, express waiver was ever made by Destiny Ventures.

'fhe rules do not provide for an iinplied waiver such as that described by the court.

In New York, another jurisdiction hard hit by decaying neighborhoods, courts

have struck a balance and afforded protection for the rights of defendants by holding that

"a defendant's failure to appear for trial does not automatically authorize a trial in

absentia. Instead, the court must consider whether a defendant can be located within a

reasonable period of time." People v. Rosicky (2008), 19 Misc.3d 557 (Nassau Cty, NY).

In New York, the law allows for trials in absentia only under certain circumstances and

includes safeguards to protect the rights of corporate defendants. In another New York

case, People v. Parker (1982), 57 N.Y.2d 136, 454 N.Y.S.2d 967, the court found that

even where if a defendant is warned on the record that the trial would proceed if he failed

to appear, a trial in absentia is not automatically autlrorized. The Parker court held that,

before proceeding with a trial in absentia, the court must consider various factors

including the possibility that the defendant could be located within a reasonable period of

time, the difficulty of rescheduling the trial, and the possibility that evidence would be

lost or that witnesses would disappear. Allowing the court's decision to stand in this case

would uphold a blanket rule authorizing Idousing Courts to conduct trials in absentia
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without a knowing waiver on the record as contemplated by Crim.R. 43(A)(3) and

without exploring less drastic alternatives.

R.C. 2941.47 is unconstitutional as applied to the facts of this case because it

improperly infringes upon the fiuidamental rights of corporate defendants. In this case,

the Housing Court refused to reschedule the hearing to allow Appellant to obtain counsel

even after confinning that Appellant was in the process of doing so. A brief continuation

of the hearing would have served the interest of enforcing the housing code without the

improper infringement upon Appellant's rights. iJnless this court intervenes, corporate

defendants in Housing Court will continue to be subjected to this draconian policy.

If allowed to continue, the Housing Court's policy will further erode the

constitutional rights of corporate defendants and will appeal to ofl-ier housing courts

seeking a quick fix to the growing problem of urban decay. While the problem is indeed

significant, Ohio's Housing Courts must not be allowed to solve it by infi•inging upon the

rights of corporate property owners.

PROPOSITION OF LAW NO. 11: The appellate court's decision authorizes
municipal courts to deny the due process rights of corporate defendants
under the Fifth and Fourteenth Aniendments by imposing fines upon them
for Housing Code violations without any consideration of the factors set forth
in R.C. 2929.22.

In upholding the fine assessed against Appellant, the Couxt of Appeals held that

the fine was "within the statutory limits for a-first degree misdemeanor" and that the

court would presume that the trial court considered the factors listed in R.C. 2929.22.

(See Court of Appeals opinion at p. 7.) A review of the record makes clear that there was

no basis for such a presumption since, after the trial in absentia, the Housing Court

in'unediately proceeded to sentencing witliout a liearing and without any evidence as to
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any of the statutory factors. As a result, there was no evidence in the record as to any of

the factors set forth in R.C. 2929.22.

The I-lousing Courf's decision to iiupose a fine upon Appellant without

considering the relevant statutory factors only compounded the deprivation of

Appellant's rights. By innnediately proceeding to sentencing without hearing any

evidence as to the statutory factors, the Housing Court violated the United States and

Ohio constitutions which require notice and a meaningfiil opportunity to be heard before

the State deprives a person of his property. (See The Fourteenth Amendment to the

Uriited States Constitution and Section 16, Article I, Ohio Constitution.)

Having misinterpreted R.C. 2941.47 to authorize trials in absentia, the housing

court went on to use the statute as justification for sentencing Appellant without a hearing

and for ordering the sentence into imtnediate execution. There is notlring iii R.C. 2941.47

or in Ohio's case law that supports the Housing Court's action. The court of appeals

decision sets a dangerous precedent by tacitly authorizing the IIousing Court to deny due

process to corporate defendants - a result which flies in the face of the U.S. Constitution

and the Ohio Constitution.

IV. CONCLUSION

Accordingly, intervention by this court is necessary to clarify the scope of R.C.

2941.47 and its interaction with the provisions of the U.S and Ohio Constltutions as well

the Criminal Rules which provide a criminal defendant the right to be present at trial and

at sentencing, and to set forth a proper rule of law with respect to trials in absentia that

will govern the state judiciary and protect the riglits of corporate criminal defendants.
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COLLEEN CONWAY COONEY, I'.J.:

This case came to be heard upon the accelerated calendar pursuant to

App.R. 11.1 and Loc.R. 11.1.

Defendant- appellant, Destiny Ventures, LLC ("Destiny"), appeals the

judgment of the Cleveland Municipal I-lousing Court finding it guilty of failing

to comply with the City of Cleveland's housing and building code. Finding no

merit to the appeal, we affirm.

Destiny, a limited liability company based in Tulsa, Oklahoma, is a

company that specializes in buying foreclosed properties and reselling them "as

is." In June 2007, a Cleveland housing inspector inspected property owned by

Destiny on East 117' Street for alleged building and housing code violations.

The inspector found numerous code violations and sent notice to Destiny to

repair the violations. In August, the inspector reinspected the property and

found that none of the violations had been corrected. `I'he plaintiff-appellee, City

of Cleveland ("City"), subsequently filed a summons and complaint in the

municipal housing court. The complaint alleged that Destiny had failed to

comply with an order to correct code violations on its property. The case was set

for arraignment in December 2007. No one appeared on Destiny's behalf at the

Va,9667 a0268
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arraignment and the court issued a capias.' The court set the case for trial and

sent a notice to Destiny indicating that if a proper representative failed to

appear on the scheduled trial date, trial would be held in the company's absence.

Trial was set for January 14, 2008. On that day, an employee of Destiny

appeared, stating that the corporation was attempting to obtain counsel. The

court, after determining that the employee was neither an officer of Destiny nor

an attorney, permitted the case to proceed to trial. The clerk of courts entered

a plea of not gi:tilty on behalf of the corporation.

The inspector testified on behalf of the City that she had inspected the

East 117`1i Street property and observed several code violations. She stated that

she researched property records and determined that Destiny owned the house.

The City entered the deed into evidence, which listed Destiny as the owner of the

property. The inspector furLher testified that none of the violations had been

corrected when she reinspected the property in August 2007 as well as on the

morning of trial. The court convicted Destiny and ordered a fine of $140,000.

On January 23, 2008, Destiny, through counsel, filed a motion for relief

from judgment pursuant to Civ.R. 60(B), arguing that it no longer owned the

subject propertp. Destiny also argued that it believed that another attorney

'Destiny does not deny receiving the notice of code violation, the summons and
complaint, nor the notice of arraignment date.

Vo1A 66 7 'POO 269
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would appear on its behalf at the trial and did not discover that the attorney had

a conflict of interest and coulcl not represent Destiny until a few days before

trial.

'1'he court denied Destiny's motion, finding that a Civ.R. 60(B) motion di.d

not apply to a criminal proceeding- The court, in its lengthy opinion, stated that

it decided to treat Destiny's motion as an argument for a more lenient sentence

and found no reason to change the fine levied against Destiny.

Destiny appeals, raising three assignments of error for our review.

In the first assignment of error, Destiny argues that the trial court erred

and abused its discretion by denying its motion for relief from judgment and by

converting the motion into a motion to reduce sentence.

First, Destiny argues that the trial court should have considered its motion

for relief from judgment. A motion for relief from judgment pursuant to Civ.R.

60(B), however, is a civil motion.. The trial court correctly found that it is not

applicable to a criminal trial. Crim.R. 57(B), however, allows a trial court in a

criminal case to look to the Rules of Civil Procedure for guidance when no

applicable Rule of Criminal Procedure exists. State v. Schlee, 117 Ohio St. 3d 153,

2008-Ohio-545, 882 N.I:.2d 431. That being said, we must consider whether

Destiny properly resorted to Civ.R. 60(B) in this case. In other words, we must

determine whether the absence of an applicable criminal rule justified invoking

V; 0lS 6 6 i P0 0 2 7 0



-4-

a civil rule in its place. Id. at 156. The City contends, and we agree, that

Cr.im.R. 33, which sets forth the procedure by which a criminal defendant can

move for a new trial, was available to Destiny and serves the same purpose as

the Civ.R. 60(B) motion which the corporation filed. Thus, in this case, it is not

necessary to look to a civil rule or other applicable law for guidance in the

manner. . which Crim.R. 57(B) intends, because a procedure "specifically

prescribed by rule" exists, i.e., a Crim.R. 33 motion for a new trial.

Second, Destiny claims that the trial court's decision to convert its motion

into a "motion to reduce sentence" denied the corporation an opportunity to be

heard and to obtain legal counsel to represent its interests at trial. Destiny

makes the presumptuous argument that the trial court erred because it did not

convert its motion into a motion for a new trial. We disagree. Destiny's motion

for relief from judgment is a nullity in this matter. The trial court could have

summarily dismissed the motion. Even though it is within the lower court's

discretion to "recast irregular motions into whatever category necessary to

identify the criteria by which the xnotion should be judged," as the supreme court

stated in Schlee, the court also retains jurisdiction not to recast the motion. And

in this case, the court converted Destiny's motion. We do not agree with Destiny,

however, that a trial court errs if it chooses to convert an irregular motion into

va;, j c; n 7 Pnf.l 7 7 1
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a motion different from what the party now believes will best suit the case. We

find this especially true when Destiny could have filed a Crim.R. 33 motion.

Thus, we cannot find that the trial court erred because it "failed" to take

the corporation's irregular motion and convert it into a motion which would

benefit the corporation. It is not incumbent on the trial c.ourt to convert an

improperly captioned motion into one that will provide relief for a party nor is

it the court's duty to make a party's arguments for them.

'i'herefore, th.e first assignment of error is overruled.

In the secon.d assignment of error, Destiny argues that the trial court erred

in proceeding to trial in absentia when the court was told that the corporation

was atteinpting to obtain counsel. Destiny claims that because the trial court

went forward with trial without its counsel present, the company was denied its

right of confrontation. The record contains no filing by Destiny raising any

defenses or seeking a continuance prior to the trial date.

R.C. 2941.47 prescribes the rules for summons on indictments for

corporations. The statute provides, in part, that a "corporation shall appear by

one of its officers or by counsel on or before the return day of the summons

served and answer to the indictment or information by motion, demurrer, or

plea, and upon failure to make sucli appearance and answer, the clerk of the

court of common pleas shall enter a plea of `not guilty.' Upon such appearance

YRO 661 P,O 02 72



6

being made or plea entered, the corporation is before the court until the case is

finally disposed of."

In this case, the trial court issued an order that stated that if a

representative of Destiny failed to appear on the day of trial, the clerk of courts

would enter a not guilty plea on behalf of the dei'endant and the case would

immediately proceed to trial.

We do not agree with Destiny that the trial court's proceedings violated its

right to confrontation. R.C. 2941.47 specifically states that once an appearance

is made or a plea is entered, the corporation is before the court until the case is

disposed of. '1'he trial court issued an order informing Destiny that if a

representative of the company failed to appear, the matter would proceed

immediately to trial. Even though Destiny had notice of the hearing, no officer

or attorney from Destiny appeared nor did any attorney file a notice of

appearance in the case. Moreover, the company never filed a motion for

continuance nor otherwise informed the court, prior to the trial date, that it was

attempting to obtain counsel.

Therefore, we find no error in the court's decision to proceed to trial

without a representative of Destiny present. The second assignment of error is

overruled.

v1[l) 6 E; 7 P-00273
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ln the third assignment of error, Destiny argues that the trial court erred

in imposing a fine upon the corripany without first considering the factors set

forth in R.C. 2929.22.

Failure to consider the sentencing criteria set forth in R.C. 2929.22

constitutes an abuse of discretion. Richrnond Heights v. Uy (Oct. 19, 2000),

Cuyahoga App. No. 77117, citing Strongsville u. Cheriki (March 4, 1999),

Cuyahoga App. No. 73800. I-lowever, "when determining a misdemeanor

sentence, R.C. 2929.22 does not mandate that the record reveal the trial court's

consideration of the statutory sentencing factors. Rather, appellate courts will

presume that the trial court considered the factors set forth in R.C. 2929.22

when the sentence is within the statutory limits, absent an affirmative showing

to the contrary." State v. Nelson, 172-0hio App.3d 419, 2007-Ohio-3459, 875

N.E.2d 137, citing State v. Kelly, Greene App. No. 2004CA122, 2005-Ohio-3058;

see, also, Uy.

Cleveland Codified Ordinance 3103.99(a) and (c) allow the court to

sentence a corporation to a fine of up to $5,000 each day that a property is not

in compliance. The court in this case computed the time not in compliance to be

fifty-six days. Then the court elected to impose only one-half of the maximum

fine, or $140,000. Thus, the sentence imposed in this case is within the statutory

limits for a first degree misdemeanor. See R.C. 2929.24(A)(1).
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-g-

To support its argument that the court did not follow the mandate of R.C.

2929.22, Destiny cites our decision in Cleveland v. Cuyahoga Lorain Corp.,

Cuyahoga App. No. 82823, 2004-Ohio-2563. That case is easily distinguishable.

In that case, the trial court asked the corporation about its ability to pay.

Despite being told that there were few assets, the court ordered a fine of $75,000

due in one month's time. We found an abuse of discr.etion based on the

circumstances of that case. Id. Because there was clear factual evidence that

the corporation would have difficulty paying the fine, we found that the failure

to take into consideration the corporation's ability to pay was an abuse , of

discretion.

There is no evidence in the instant case, however, that the trial court

failed to consider the appropriate factors. Moreover, Destiny has failed to bring

forth any evidence to rebut the presumption that the trial. court considered all

the factors in R.C. 2929.22.

Therefore, the tliird assignment of error is overruled.

Accordingly, judgment is affirmed.

It is ordered that appellee recover of appellant costs herein taxed.

The Court finds there were reasonable grounds for this appeal.
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It is ordered that a special maxxdate issue out of this court directing the

municipal court to carry this judgment into execution. Case remanded to the

trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KENNETH A. ROCCO, J., CONCURS;
ANTHONY 0. CALABRESE, JR., J., CONCURS IN PART AND DISS.ENTSIN
PART WITH SEPARATE OPINION.

ANTHONY 0. CALABRESE, JR., J., CONCURRING IN PART AND
DISS + NTING IN PART:

I concur with the majority's disposition of.the first and third assignments

of error, but respectfully dissent with the resolution of the second assignment of

error. Here, without the benefit of supporting authority, the Ilousing Court

interpreted R.C. 2941.47 to authorize trials in absentia. I-Iowever, I believe such

interpretation goes against well established constitutional. principles, rules of

criminal procedure, and case law that an accused has the right to be present at

all critical stages of a criminal proceeding when the defendant's absence would

adversely affect the fairness of the proceeding. See Kentucky v. Stincer (7.987),
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482 U.S. 730, 745; State v. Davis, 116 Ohio St.3d 404, 417, 2008-Ohio-2; Section.

10, Article I, Ohio Constitution. Accordingly, I would have sustained appellant's

second assignment of error.

WCA^`l 66 7 V00277
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IT7Dt3tONf SN'1'RY

T.teknd^nt was caneictmd on 7anqaty 14, 2006 of fAillna to aotnnply with a Notkx
of V'+o►aeiaRS tirt teqtdtad DcfendtcN to matc reputs to wava Hoikt3aig Code violadvM
at 3677 & iI7' St., Cleveland..Otifo. Tha Court tenftieW Iobrtdaut to pay a fins of
$140,000 and coted and oslfamd the asnunce btau nxrx.utiae. Thit apwiaion wts
Detondtnt't settond oonvieuitn in four nmtt,s far hilktg to mttpa aadb violuitres,'

Deftsgladt iro+l q1R the Camtt tu vtaea eta meNtsnoo. For the foNawtng mawon,t,
d6[aodant'i tvQonaK itAAtid1.

Defpndant teAen upnn C{v4l Rule 69($) as thn h.cic for its inn/ion, angagimg in en
extewiva analyeit ox tM applitation of ft ttJG to dte factc in thit ca9e, ldpwevet, Civil
Rnle 40(B) OOCa upt appjY in1MR. s cfietinal proooodiaa. A edmiad dnfmidmx muat
ptneend widet tho Oioo Rnkt o(Critaioat ptowQune, whic6 tuaw a Gekndmt to teok t
tlerv ttiU cat tllo pvaodt ctated im CSimi>,a] Rult 33(A) but not bteed on rNa "aacmabk
mjloCt" aptnpJattl in Ciril 8ufe 60(8). Tha Court thercfate tknica Aefaadnnt'ar »>oWA
fnt teHof.

Pefimdant also is fiaa to tak tha Cmat to tbcotNnier i1s ktttoNea. 7ho Cotat *atl
ENete[tNie treat.Defmdupt's saotim as at stgmtent in favor of a moea teeieea etrtenn,
ARev reylew, tlte Caaxt Sndt thu tha mqtian centdxs nothing that pmuarku itto mOdlly
ornupead aoy pvtiun o€tho s140,000.00 fine:

Ddeadmt is a litnAted Iiability eontprny hued in Ttdst, Okithoaa, whum
Dufinoss a=Vity ooQriatg af buying and ierolgng p.opmtia wittom m.'kiug tclaira to •
theat. De(endmnt desmibcs irsdf n6 a'condairto pinrJwa fatxloxd psvpearios" eo that
it can %a thsm, usWily in Croopa" to otiNSr inrc4ua.l DeEondtnt ttkf the Coart m be
fen}ant becaL= Iaafandutt io not "a lendex. matt69m, mtO cmifny. or krg ftm

JUCGIdENY ENTRY RFCENELI

T1s fint ^ Ciry r. I)etlt4v Veuorca.llC.lIXIT CR811396.
tMarox.t2.

FQR .ratslRIIRCILATtOM

F'EB 0 5 )806

EARLE p. TURNER, CLElIK
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ov+ner oc lwdtete DetenOrat wouid ht<ve the Cont auum.it fmm its abltgediotu
under the C'ity' a eedes, ef b° tm+iant in scnoancimg baCru°o Dc(aAi<nt bmits iUdf ID tl ►e
soic oI "randoll." quialdy huySpg snd soHiag propaties "a is:*

7Le Clovdand Cadifcod Ordinanoes do not inalada !qy pcuvisiun egatting Ir
'booxttri(' t[ona eomplyiog wlm'1tg codes. Nor is ft Court persuaded that DaferamCs
fnuinass paretioe af quiekly 6uyi®g uid °ofling p°opettim witiom sapstdng th°m is
pvwnds foa lenient s°ntsrning To ^e oonlnKr, the Cowt oooti^s quic7c ".r It" s^{ea tv
bc lut aggcarating factvr in s^sencing.

The Citveland Codifled Ocdinancac do not indhldm ony paovicion axcndng any
owecs trAm contpiping with ft Gty't oodea. Ths City's '9onting (bale kts {6ph
mumqlteca statldsitls fuc caidtatid sttuctums ira ths C1ity of Clevoland. 1u gonmral,
struowtet naut be msinestnrd in Rood n:psir^ '[U° fakndttiual must be meintsieed
shucdually souML3 Bznefor wrlla awst be maintpinod westheetigAc and psinoed
pell0dlcsuy,^ snA t0ofs tmust be Wv0id of letb ard eyrnppcd with g^lues atul
dzawnspopt>L Tm °xtetios of thn pmlqses loyn yb kbpl fsae of weeelmd, dismssded,
loapac^lre„ ar unllcanspd mc+t[u r°hiaka, Is wr,l( ®e deLeie Ont imy a°nie a Ueatth,
+zldoit orflte tuzstd,s

The Housing Cede slso sats tonh stmdsrdc tor the iamior of taadme:l
a{ruaam. ft swflie, eu itmeriar w+III mugt tPo mwiatsincd froe sM' hoke, largc eecb,
snd kqse er dfttiesated nulartir! ° ResicknCipt pcemises m0at 5ave teqofted mtitrey

^^° smd maot he snpplied widl mm^l^qg wmter fimn dae Mwlieipal ^rma wpp1Y
SYSWM

Penpaty aeaws ia t6n Ctty of Clevolnnat sro ntsponsfbla far cisiiuisi,ag the
MOunx tl>Cy ovm ia ramrylimce with tlroes atnnd^d°.'= Oweas ac°:caponsibk for eh°
elilanetie® uf nny ood° rialotiens an dle pst»neiic°.

'ktw Codfied 0%finrrc®s adaipss° tlut pn=hssas of pwpaatks w(ll ret qakk}y
to addiCas Whitin(lW collditiCn3. 1°WGhgfei'i dt Q0.ppG[11c[ with op°n cOd° VIOlOt1Qn6

mM Uegie rat ft due oF raaasF<x to wmp)y with my nOticea of vialslion" Wdina tw
days of tlw dute of tnnafcr, the bayw ,nwa nqtify dw Caminiatooa at Hnildfng "
Flvoaing, in wtltfog, of tiw Wti0us ttm tha botyes wil! takc to ccalply witb ft aotica.u
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Tda Cornmistionar tlten tmy csb6Uah t tntaOnaDtt: tiree for thn new cwov to camply
with tM nvtloe.ta

't6rs dofkAon of `bwtiee' ie tha Cla.®land Cadified Ofdimeces is htwd and
aWm no exorptian ft nwtro[s tt1W qaipkly buy ead aell psnpaties. Xho utdiawit+es
defttte "Owrci' to nteaa the owner oc owaets of the promisa, a vendce in poseasion, a
mottgagaa ot ttxiaiver in poaseaim, a IaHee oir joint leaeen of ft whdle thattiof, or an
sgr►t ot aoy other yason. Rteo, ot ecspotatioa direaxl^ ie eontral of the proama or
heviaa a k.gal ot eqtdtabia irnarosi in tlw prop=ty. 1 TAc tarm "awnar," md the
obliptiaas th.t go witA 14 dnn eppty tv T7etqndaot eren if ft Uefeneaat F iutenuon was
net tio anum msponsibility far ft ptapsety, utd to sct only as a"aondo;t...

The: Codifind Otdinutam do not axeanpt t)efendent, os ollm mmQsliiax lilao it,
ftosa t6e duty to ttr.iatain pwpetty in cotnosnce evith City atMe. Accadin6ly. ft Court
will not graant Tlefvodsnt's rnolion on tidlt b.sia.

Z6e L7uutt is also ancatt!riaaad that it ahuoid be lenioot in senttmcle6 DafaWaot
becavme Defetdant's bwineu is to bay and ,eJt ptapatleo quickly wdthotx mprring
themn dofcndant iF oro of many bwinms sntitiea in tha Clavalt¢id ttterbtt du2 secks to
pottray ft bpsinas ot buyin6 aud tesellina ptopattfa wHhm2 tnak{ng te:paits n ltading
to seha6ilitabon dtd InVONf6Gnt TIll6 Co01t'i a.118tfE0L6 htt UOaq d1a OItIKJii{0.- PidteC
tkia •1Caftii t0 t911*171tnKOtt in61 inY00hnEnt. qlt{CIC "q is" "ICf gmt'48y Iti"6 a

Clavolsnd ho)ro vtKant and wnepaiwd, aed coatiihutc to tl* ov"t decllno of ttm City°s
Itntudnd etock. RLus, rsdKr than constitaias Scovitdt far 3entam.y, dw L7os.n consicl-n
qtlioDt "aak" stikt to be aa n$gccvtliag fhebr in wmicita<.

Quiek "as is' mles d sul>stnadnd ptopetty atm an aglravating factor Aexwse oF
tlfe aaaewst oMilitwu of hourarg in Cleadwtd, Ohfa. If ihme wyta Iwyets resdy to imeat
311 tlmvefuA pwpexliei d tmly moy csoqld £tnd proprttiai m bay, tfian ompnda that
trn6 at "Gondalta{' tnight be able ta a6ow that Ntey Wvo a tasful tua¢tion. Bnt
C7avefuul daea not have wo faw lamcr, with a declining popatatioa md tm agieg
hougna stock, 3t hac roo imtpay. in tcoati ywtt da Gity's Ikpwrtiqieot of Be7diag aad
tiautie6 hsa iiipted its tnq®et fac tkbmGrhina noodunnled houxs. The tncrosd in dds
Cttin Dmt^a Ihla oul. 7Yro praperty that Dafeadvtt fnxdnand and then quicklFy soid ifac pat
been tvpaited. DefmtWat aUo adtaitt tls.t it docx not attmapt to soi[ iot5.iduet pst>jtatties
tn ownttt who will tepaiT dwa. EWead Defandud salht properties "in putpK" to
i nveaess who also tnsdl Them. Dafaedeae thae ttuJtes a profit ftn iteeN lwt 3nea nothing
to itopttrvo the w"tion of rypmtiet in C7evelsnd. -

I)siBeWant'e "ea ea" taks of su>>amWof pnopaty aiso fitai a vieioats' aycio of
subpdico Wapittg, dcfault md nns{act. '17te aamo er.onamio coot6tions 111at maka it
nntlkply that ati inYOSIA^c' will buy qtd rohabtHtatc s sabwmdstd G7sreimd. psopecty haw
led to a record number of tareololtvbt ln Clsudend, trlth ►an,iers who putche nat
tnowe;age.heeked ucutitim witlt lirne on howneu in Cleroland filinR sgainat twmeowners

Y[A

"CQJ 3101.OSfj)
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wtw tuve Aefeulted on tlnir ffwnpgcL The lettdms bop Qrat dte fomeleswres wiU cnd
with MtyEtt tdduis [tie ptapetties Y. Sheeif ► s0a. llaworer, beewta tLc lced'ttt6 indwny
so otten n+ade loutc iu catqs oi ttta vstaa of bmneq in Cievelaoq iaedots ottaa Cmd thot
vsaaat pfnpeRin p to safe witlroat snymu; making ft minimnm pid. iT A 1enda tAea
ootXludm thet the peoperty bw nu sigeifioeni valao, it tnty dir®sa ttte foreclowun
setloe, tesvlag dte City`s kNpettots to puaw oppas wha tbqught dtst dw iender hrd
"tWen brek" ft hooce. Un iUt fK,a. tlds may sxao liko a nejWive wtoomo. ElOwavet,
this Coutt bw ltsd sotne ruwta fitrdog soltt6one for soch botmewnKS who mry be able
to otKaia ft rolteaa of thafir tacrtgW so fpst t4cy can 1tYep rnd repsFr thtir pavp:rty or
dsed ttta pnoput.y to n nan-ptofrt nattttwxity davaloPment ca:pmtian who will wack to
tdirbitiut¢ the lquwa trtd tt>nsfet it to s bmetiict.t nwner.

lf r lmda caaoindes tbg a pmpetty Iw mtue vahre, qte Imdnt ms.y tslrc titla eQ
ft peopetty .t ft .ttwiPf's sdt:, intsnding to mukct it for stiea In woh casac, if tha
POpO[ty 18 tI6R^It fOti01e bat ftnd< ne bYyCY. ft lOndof mi<y rOtp it Witll et}W.C-7Uqllit

pmpptias md seil ske ,¢vap of ptope;[ta to Ddettdsnt. Dmfendam. in tutn, ulls tbe
poup af pan(ntdra withoat aWdcie; eny nquus. Dafottddtt dtw rcBavae tLe land9r of
uoy ansoing ubligseion to xnprtir the proposty. allan3og tlw lepder to cuA met an
imptovldwt iaon for Qattnloa an the dollsr. ikforttfntt's bulk ptttdtae denies the
homoownez my chawe to keep titk to ttte prapetty mt negaiw ft the rel[>NOe of tbo
l►at md axoroo Rnt the Imdeir will eo2:all iadividuai pcopettin at a dixottqt to atxnal
hmnaoYrnm who mittAt live in drom.

At eac6 phert of tlds cycle. the lerMbe, tFw "conduit" ptrcbutx ot subealomt
l+uik ptuWAtrr fhRs ta onlm ttpairs tnd usuaily seek,t to ensoee tiw tho ptopaty wllL
bKamear mumin vscmtc, even to ft ptuoc of avicxing muote or sormet ownars, Making
of leaving the ptttpecties vseant only nsku tthe situatlmn rvecac. The city of CkveLiad
hu long moegWud that rspnt bmret srs vumfe, rre a pobWic Auistnco end oontsibtac to
nelghbocNood deoline. C.C.O. 13103.09. '1M City't texpsyen bear the eott of the City's
baxtliag mnd re.LCerding thap propetities to keqr tftpm: secttro from eaary. in4 an
am.qoadcoa for polliee oBicers tmd 6roflgineta who mnwt reapand to ctitn+nnl activity oa
fire et tl^ ptvpenia. Vsaa hwsea stto cause ri}doiog propasty ownas to suFfor
decaessed ptoprsty vsioes, to far for tMft own ssfety, tad to fsce the paseible Ion of
tlteit haeionrnaa inwottce. 'fLe longwihe hoase sits vacsot, tb,a mota pkely it is t4rt it
will be brokan ina md s4ipped uf cuplxr pipe snd otltOt valwbla, snaHHm,g it evan less
lilxly tbu sztyane witl evmr invest in rrJuMBtsting it.

Defatdent'c tqpppn is stwminb in its tctsssel to tsias any mpoadbillty far
Dsfewdku's fatluac to mslco roQtdcs requkod umder Cbveinad's laws. C7avetsnd's 6uwa
mquit6qt psepetty owlters w m.ka xppm to .ubc4me.td propmty sre wot opdond. 'fie
Cod;6ad drd'inrrses of ft CSty or Clevalate do nat patnit Dofendsat Deaiay VeMacs.
LLC, ar sny oltxr entity, ta own pmpaftim In Clorvlaad, howo.a tvF611y, wid,cat ttddng
ection to [t:psir thon. Nor is it;oad peblic paiicy to be teolant with owaan wlw anor
in "liippiug," qaid3y buying aed selling tubstnrdnd pioper8a► wNroot rapa:ring them.
Dofcndtit ukt aetbr entitiae like it ve only iusteaiog and iataei[ying dm.decliee of



--,-Mar.10. 2008- 2:43PM--

fAON
(WEB)fEB 6 2008 13:25/5T.13:18/Nut1o.51381359P, 12

Gicretsod's uNobosdocds: 1TaCu1lst will iwt etld9ccn or condqqen DefOttdtstt't b>:rmnett
pltn whm it ii ctorrdy couhary to City ord[Ywwes sdd lg8idst tha pudiic's intacH.

The Coua is rnt persusded thtt it will luvn a ne*ve oFtect on the Irousitog
macimt if the Cast holds `Su+estauovrnen." who buy nnd d>Cn setl pmpeety, to ft semc
ataade4* yut appl,r to LndlOSds Imd OWroerOc,cupsnq, nfia buy nn.d se4in ptopaty. To
iho- wntrary, holdins sll tsvnexs to ft smtp tasndnid: produces sn eqv.itsblo tpelt, aod
anrouragss tapoMbk p=opetty owntnship. [lta CotAt hopea tbst dro anmovae af this
pea win give puro to uroauprlcoapropaty -ulvestaKS" who tam intent upan cxpladting
Clevetfnd's enighborboodR, ssaaring drolr pro¢ts ec ftpiPicatR cnst to W& C1ty naidatts
wi taspctmibla invastva.

Pioally. DaSaAsat nrpns thn ft eealomico in this case is "disptrpaednnap to thn
faeta ." The ofi'ensn of srlrich tEn deFcndant wsr convicad is a tlnt-A^ misdswsnacu
oKmpt:, ptadsha6de by i500Q.00 per dsy faa ach day thn ptopeity aa iwRd to bn aot of
eda++plisnoe with the City cods, 'A'M pcxparisf penWq in th9s em was t260,0011 (SS00Q x
96 dtys)s Utn Cow fined DalaMmlt only S140,000AU, onn hntr of ft pomatid sentence
it oouid havn hnpoeed: H hu long peas th4p Coott's policy to m+Eoarsge pvantuai
canspGance by ipsea3ni ils aancancsn aganst deQbndsnte who do ultimately ooepttly with
rity aodns. 8ot DdeKbftt DetdRy Vnewaet. id.C adnrtis thN it did not rnpdr tha
6ereGot hom+a id issua in ft oue and that it enutenely buys and aok homos vrithnut
MPaMnS ftm. AVAWftWy. Sk CoWt wifl not VAPMd Wmy Rmlt of its SHO.tNlD
^c. UsFeodent's motion is Asn[sd.

AaDY oF tnis jad^ment aa7 ea ^e tq^1n end! on J_..J to da [olluw}^

P1niCC411h1t amm"r A== bak9mam
Ntielldfe QN1Lr. Clpef AeelitnwINroesor aFTSw MkMd A Ypkr
60t[ow" AWUN 24lSOCkAvdmR4^6.$tuIc210
CL-ee`nd.OlioMilb WYbusklry tU1h. QH 44W1-P163
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CI.EVEI.AND MUNT,'CIPAL COURT
HOUSING DTVISION

CUY.fsFiOGACOUI`PI'Y, OHIO
^

CITY OF CI„EVELA.ND
^t

l'1A'I'E: January 2 2o08
riamnnts^ ^ ^

-V3- CASE NO.: o7-CILB-42411

DESTINY VENTURFS,
Defendant(s) JUDGSMENT ENTRX

This case is before the Court on the City's criminal complaimt alleging violations,
of the City's Building Code, regarding the property located at 3677 East i17,h St.,
Cleveland, Ohio The notice of violation was issued by Inspector Brownlee on August 6,
20-07. A review of the record reveals that the complaint was served upon the defendant.
The case initially was set for hearing on December 6, 2007; however the def'endant
faile'd to aplsear at tb.at lxearing; and since that time, has not appeared in Court to
answer the charges against it.

When an organization, served with notice of the criminal charges, fails to appear
to answerfhe charges, the Clerk of Court is requizedto enter a plea of "not guilty" on the.
cotporation's beha•if. R.C.- 2941.47. Accordingly, the prosecution may try its case
agairist the defetrdant ih absentia. If the Court concludes that the defendant is guilty,
the Couft may enter such a fznding, and proceed to sentencing and execution,. Id.

In this cx.se, the defendant has been served, and has failed to appear and plead.
Therefore, the Clerk is required to enter a not guilty plea on the defendant's behalf.

This case is set for trial on January 14, 2008, at 1:oo p.m. on the i3ih floor.
A representative of the Clerk of Court shall be present on that date: Should the
defendant fail to appear, the Clerk shall enter a not guilty plea on behalf of the
deferttlant, and this case shall proceed to trial immediately. Should the defendant
appear and plead not guilty, the Court will either proceed to trial on that date, or, in the
altezriative, conduct an immEdiate pretrial,

JUDGE RAYMOND L. PIANKA
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