
IN THE SUPREME COURT OF THE STATE OF OHIO

STATE EX REL. KENNETH GANLEY, et al.

Relators,

vs.

NINTH DISTRICT COURT OF APPEALS, et al.

Respondents.

CASE NO. 08-1755

ORIGINAL ACTION
IN MANDAMUS

RELATORS' MOTION FOR RECONSIDERATION

Relators Kenneth Ganley, Paul Rambasek, and Brunswick Nissan, Inc., dba Brunswick Subaru, by

and through undersigned counsel and pursuant to S. Ct. Prac. R. XI, respectfully submit their Motion for

Reconsideration from the Court's December 3, 2008, Entry dismissing their Mandamus Amended Complaint.

(See Exhibit "1"). There exists a clear legal right to the relief requested and no plain and adequate remedy

at law exists. The legal and factual basis for this Motion for Reconsideration is set forth in the attached

Memorandum, which is incorporated herein by reference.

Respectfully submitted,
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MEMORANDUM IN SUPPORT OF RECONSIDERATION

1. INTRODUCTION

Relators urge this Honorable Court to reconsider its granting of Respondents' Motion to Dismiss the

Amended Complaint for Writ of Mandamus. This matter provides the Supreme Court with a significant

opportunity to enforce Ohio's public policy and civil rules requiring appellate tribunals to (1) address all

assignments of error in writing and (2) resolve internal conflicts of law through an en banc hearing. Relators'

Mandamus Amended Complaint sets forth clear legal rights for all litigants and all attorneys engaged in the

appellate process in Ohio. Furthermore, no plain and adequate remedy at law exists. Relators are not asking

this Honorable Court to find and correct errors made by Respondents Ninth District Court of Appeals and two

(2) of the judges in the majority.' Rather, Relators are asking this Honorable Court, through a writ of

mandamus, to reaffirm and clearly establish Ohio's public policy and appellate rules in order to promote

confidence and protect the integrity of the justice system.

This Honorable Court has explained that Ohio's civil rules serve "as a road map for bench and bar"

and must be followed byjudges in order "to promote the efficient administration ofjustice." Baker v. McKnighf,

4 Ohio St.3d 125, 447 N.E.2d 104 (1983). Otherstates' highest courts have similarly addressed this issue and

required lower courts' strict adherence to the civil and appellate rules, in order to avoid chaos, and preserve

trust in the judicial proceedings.

The Alaskan highest court has explained as follows:

"The mechanism for protecting and maintaining the decisional integrity of ourjudicial system
is found in the statutes and rules which govern the procedures to be followed by the parties,
attorneys and judges. The purposeful or reckless disregard of those procedural safeguards
which results in the deprivation of substantive rights constitutes an impermissible corruption
of court process."

' The one dissenting appellate judge, in the two-to-one (2-1) decision at issue, is not a
Respondent and specifically identified an internal conflict of law in her dissenting opinion.
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Mallonee v. Growe, 502 P.2d 432, 439 (1972). Recently, Maryland's highest court held that the civil and

appellate rules are "precise rubrics 'established to promote the orderly and efficient administration of justice

and [that they] are to be read and followed"' by both the bench and bar. King v. State, 400 Md. 419, 929 A.2d

169 (2007). See also, Kansas Supreme Court: "Cases must be conducted in court according to the rules of

civil procedure established ... or chaos would reign in the administration of justice." Citizens'Building & Loan

Ass'n of Emporia v. Spencer, 141 Kan. 849, 44 P.2d 901 (1935).

In this matter, the Ohio Constitution has vested the Supreme Court with the authority to promulgate

and enforce rules of civil procedure for trial and appellate courts. Section 5(8), Article IV of the Ohio

Constitution. This Honorable Court should reconsider and issue a writ of mandamus, in order to fulfill its duty

and ensure all lower courts follow the civil and appellate rules established by the Ohio Supreme Court.

Furthermore, this Honorable Court's decision to dismiss Relators' Amended Complaint was not a

unanimous one. Justice O'Donnell dissented from the majority's opinion and would have granted "an

alternative writ". (See Exhibit 1 ")? Thus, at least two (2) reasonable jurists3 would allow this matter to be

determined on the merits and not summarily dismissed without any discovery. "Courts should always make

every effort to administer justice but disregard for the rules established for orderly procedure leads to chaos

more often than to justice." Slack v. Nease, 255 Iowa 958, 124 N.W.2d 538 (1963).

Relators respectfully submitthatthe negative impactthatthis matterwill have upon Ohio's public policy

and appellate procedures warrants an in depth reconsideration of this matter and ultimately an order vacating

the dismissal of this matter. The harm is not solely on the Relators, but would be a harm upon society to allow

appellate tribunals (1) to ignore enumerated assignments of error and (2) to refuse to hold an en banc hearing

2 Additionally, due to a conflict of interest, Justice O'Connor should have recused herself from this
matter, as she has done in the past.

3 Dissenting and Presiding Judge Donna Carr and Justice O'Donnell.
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after a dissenting judge identifies an internal conflict of law. Two writs of mandamus should be issued because

clear legal duties exist and no other plain and adequate remedy at law exists. To hold otherwise would make

the appellate district courts, who disregard the appellate rules, the de facto Supreme Court in Ohio.

II. LAW AND ARGUMENT

Supreme Court Practice Rule XI affords Relators the opportunity to seek this Honorable Court's

reconsideration of its decision to dismiss the within matter. Specifically, S. Ct. Prac. R. XI(A)(3) states that a

motion for reconsideration may be filed with respect to the granting of a motion to dismiss. The rule also states

that motions for reconsideration shall be confined strictly to the grounds urged for reconsideration and shall

not constitute a reargument of the case. With that in mind, Relators respectfully submit the above and the

following law and argument for reconsideration. The following is not a reiteration of the case law and

arguments set forth in Relators' Memorandum in Opposition to Respondents' Motion to Dismiss. Rather, the

law and argument is respecffully submitted in support of Relators' contention that this matter provides this

Honorable Court with a very meaningful opportunity to reaffirm and clarify Ohio public policy and appellate

procedures as they relate (1) to an appellate court's duty to rule upon, in writing with reasons stated, all

assignments of error presented for review and (2) to hold an en banc hearing to resolve intra district conflicts

identified by a dissenting appellate judge. Thus, two writs of mandamus should be issued.

A. Thismattershouldnothavebeendismissedbecauseitprovidesanopportunityforthis
Honorable Court to reaffirm and clearly establish that Ohio's public policy, as well as
the rules of appellate procedure, require appellate courts to hold an en banc hearing
to resolve recognized intra district conflicts of authority.

This matter originated from the Medina County Common Pleas Court's sua sponte granting of Subaru

of America's Motion for Summary Judgment on the complaint filed against them by Relators. Relators

appealed the trial court's sua sponte granting of summary judgment to the Ninth District Court of Appeals,

arguing, interatia, that the granting of summaryjudgment on all of Relators' claims against Subaru of America

was improper because Subaru of America had only moved for summary judgment on Relators' claim for
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injunctive relief.

The Ninth District Court of Appeals, in a 2-1 decision, held that the trial court did not err in its sua

sponte granting of summary judgment on all of Relators' claims against Subaru of America. Respondent

Judge Slaby and Respondent Judge Moore were in the majority, while Presiding Judge Carr dissented, In her

dissenting opinion, Presiding Judge Carr explained that she "would hold that the trial court improperly granted

summary judgment to SOA and would sustain Dealers first three assignments of error and reverse the

judgment of the trial court." Moreover, Presiding Judge Carr recognized that the majorities' affirmation of the

trial court's sua sponte granting of summary judgment on all of Relators' causes of action, when only partial

summary judgment was sought on the remedy of injunctive relief, is in direct conflict with the Urda v.

Buckingham, DoolitHe & Burroughs, L.L.P., Ninth Dist. No. 22547, 2005-Ohio-5949, at ¶ 14 and Flood Co. v.

St. Paul Fire & Marine Ins. Co., Ninth Dist. Nos. 21679 and 21683, 2004-Ohio-1599, at 112 cases which held

that a court cannot, sua sponte, grant summary judgment on causes of action for which summary judgment

was not sought. Thus, Judge Carr's dissenting opinion clearly identified an intra district conflict of authority.

In light of the intra district conflict recognized by Presiding Judge Carr, Relators requested that the

Ninth District hold an en banc hearing to address the intra district conflict as well as the merits of Relators'

appeal. The Ninth District denied Relators' request for an en banc hearing. However, Respondents Slaby and

Moore were the only two judges who heard and denied Relators' request for an en banc hearing. Again,

Respondents Slaby and Moore were the two judges in the majority who originally affirmed the trial court's sua

sponte dismissal.

This Honorable Court has held that all district courts of appeals should hold a hearing en banc to

resolve conflicts within the appellate districts. In Re: J.J., 111 Ohio St.3d 205, 2006-Ohio-5484 at ¶ 18

["Appellate courts are duty bound to resolve conflicts within the district through en banc proceedings."]. The

duty of appellate courts to hold a hearing en banc to resolve intra district conflicts was recently reaffirmed by
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this Honorable Court in McFadden v. Cleveland State Univ., 120 Ohio St.3d 54, 2008-Ohio-4914. "If the

judges of a court of appeals determine that two or more decisions of the court on which they sit are in conflict,

they must convene en banc to resolve the conflict." (Emphasis added). Id. at Syllabus 12.

In McFadden, this Honorable Court recognized that currently there is no clear procedure in place for

appellate courts to follow when it comes to considering motions for hearing en banc, see McFadden, supra.

Relators respectfully submit that its is highly doubtful that when the procedure is promulgated, that it will allow

for the two judges who issued the majority opinion (in a two-to-one (2-1) opinion) to be the same judges to

determine if a conflict exists within the appellate district. In fact, the above quoted language from this

Honorable Court's opinion in McFadden not only mandates that appellate courts convene en banc to resolve

intra district conflicts, but it also suggests that the initial determination of whether or not an intra district conflict

exists should be made by all the judges of the district.

Requiring all the judges of an appellate district to determine if an intra district conflict exists is in line

with Ohio's public policy consideration that all litigants receive a fair and meaningful appeal. This is especially

true when, as in this matter, one judge on a panel recognizes that an intra district conflict exists. If Presiding

Judge Carr is incorrect in her determination that the Respondents' opinion is in conflict with Urda, then Ohio's

public policy of fair and meaningful appeals can only be met if all the judges of the Ninth District reach that

same conclusion, not simply the two judges who disagreed in the first place.

As such, Relators urge this Honorable Court to reconsider its dismissal of this matter and to grant an

alternative writ, as Justice O'Donnell would have done. This is not a matter of simple error correction. Rather,

the unique circumstances of this case provide this Honorable Court with a significant opportunity to enforce

Ohio's public policy and procedural rules requiring appellate tribunals to resolve internal conflicts of law,

through an en banc hearing, when at least one appellatejudge dissents and identifies the internal conflict. To

hold otherwise would circumvent the Supreme Court's mandate for appellate district courts to review and
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determine internal conflicts identified through an en banc proceeding. A writ of mandamus should be issued

to protect this clear legal duty/right and because no plain and adequate remedy at law exists.

B. This mattershould not have been dismissed because it provides an opportunityforthis
Honorable Court to reaffirm and clearly establish that Ohio's public policy, as well as
the Rules of Appellate Procedure, require that appellate courts address and rule upon
each enumerated assignment of error in writing.

Appellate Rules 12(A)(1)(b) and (c) require that every district court of appeals must "determine the

appeal on its merits on the assignments of error set forth in the briefs" and "decide each assignment of error

and give reasons in writing for its decision." In this matter, Relators properly raised five (5) assignments of

error (and ten (10) corresponding issues presented for review) for a legal determination before the

Respondents Ninth District Court, Slaby, and Moore. Respondents failed to fully determine the appeal on the

merits and decide each assignment of error (and issues presented for review) with reasons in writing as

required by Appellate Rule 12(A). Specifically, Respondents failed to determine (and failed to issue their

reasons for not doing so) Relators' Assignment of Error I (and its four corresponding issues presented for

review); Assignment of Error I I(and its corresponding issue presented for review); Assignment of Error II I(and

its two corresponding issues presented for review); and Assignment of Error V (and its corresponding issue

presented for review).

In Lumbermens Underwrifing Alliance v. American Excelsior Corp. (1973), 33 Ohio St.2d 37, 294

N.E.2d 224, this Honorable Court dealt with a court of appeals' failure to pass upon all assignments of error

as required by Appellate Rule 12(A). Citing Rothfuss v, Hamilton Masonic Temple Co. (1971), 27 Ohio St.2d

131, 271 N.E.2d 801, the Lumbermens court held:

Failure by the Court of Appeals to state its reasons for not passing upon all the assignments
of error presented to it precludes this court from determining whether there was any merit to
the claims of prejudicial error presented to the Court of Appeals by the assignments of error
as a predicate to the appeal presented here.

Lumbermens at 40.

7



In Respondents' motion to dismiss at p. 5, they admit that they did not determine and issue written

reasons fortheir decision on each of Relators' assignments of error (and issues presented for review). Instead,

they lumped Assignments of Error I, II, and III together and failed to determine each of those separate

assignments of error (and issues presented for review) on their individual merits and to state their reasons in

writing for overruling them. By not providing a determination on each assignment of error and stating the

reasons why they were overruled, Respondents have constructively precluded Relators from pursuing an

appeal with any sort of meaningful basis. Lumbermens, supra. Relators have violated the intended purpose

of qppellate Rule 12(A) and denied any plain and adequate remedy at law for an appeal. Criss v. Springfield

Tp. (1989), 43 Ohio St.3d 83, 84, 538 N.E.2d 406 ["holding that the [appellate] court had to comply with the

rule [App. R. 12(A)] and state reasons for its decision so that the parties would not have to speculate

on legal and other obstacles to be overcome on appeal to this court [Supreme]." (Emphasis added.)]

The public policy concerns and the intended purpose of App. R. 12(A) are clear. To wit, litigants in

this state at the appellate level are entitled to have all assignments of error ruled upon by the appellate court

in order to ensure that the appeal was determined on its merits and in order to ensure that a subsequent

appeal to this Honorable Court is a meaningful one. Thus, this matter provides this Honorable Court with an

opportunity to reinforce and affirm clearly established public policy a procedural concerns that were

unfortunately overlooked by Respondents.

Therefore, in order for this Honorable Court to further its goal of ensuring that Ohio's public policy

concerns and the mandates of the appellate rules of procedure are followed by lower courts, this Honorable

Court should reconsider its dismissal of the within matter and grant the writs sought by Relators. Furthermore,

vacating the dismissal and granting the writs sought by Relators provides this Honorable Court with the

opportunity to bestow confidence in all litigants and attorneys, at the appellate level, that their appeals will be

decided on the merits and that they will receive an opinion from which a meaningful appeal to this Court may
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be pursued. Otherwise, the appellate district courts, which ignore their clear legal duty, have effectively

become the court of last resort and usurped the Ohio Supreme Court's function.

Ill. CONCLUSION

In light of the fact that this matter concerns issues of public policy and procedural rules enforcement

that impact all litigants at the appellate level, Relators respectfully request this Honorable Court to reconsider

the dismissal of this matter entered on December 3, 2008. Relators respectfully submit that when the public

policy concerns of this matter are reconsidered, this Honorable Court will conclude that the dismissal should

be vacated and the two (2) writs sought by Relators should be granted, or at the very least, the matter should

be docketed for further briefing. Alternatively, if this Honorable Court affirms its dismissal of Relators'

mandamus action, then jurisdiction of the discretionary appeal, Gantey, et a!. v. Subaru ofAmerica, et al., Ohio

Supreme Court Case No. 2008-1756, now pending before this Honorable Court should be accepted to ensure

that the public policy concerns that were diminished by Respondents do not go unenforced.

Respectfully submitted,

^^^^^ ^bll,76!^
Christopher M. DeVito (00 14 17
Counsel of Record
Alexander J. Kipp (0081655)
BriarrJ. Seitz (0076634)
Morganstern, MacAdams & DeVito Co., L.P.A.
623 West Saint Clair Avenue
Cleveland, OH 44113
(216) 687-1212 or 621-4244
(216) 621-2951 - Facsimile

Atforneys for Relators
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PROOF OF SERVICE

A copy of the foregoing Relators' Motion for Reconsideration was sent via U.S. mail this 11" day

of December, 2008, to the following:

Corina Staehle Gaffney
Assistant Prosecuting Attorney
53 University Avenue, 6`h Floor
Akron, 0H 44308

Attorney for All Respondents
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Cffta&td`pher M. DeVito (0047118)
Counsel of Record
Alexander J. Kipp (0081655)
Brian J. Seitz (0076634)
Morganstern, MacAdams & DeVito Co., L.P.A.

Attorneys for Relators

C,ILAYNPIeadinglGanley,Ken.SubarulSupreme CourtlGanley v. 9th Dist.C0A.200 8-1 7551Motion for Reconsideration.wpd
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[State of Ohio ex rel.] Kernieth Ganley, Case No. 2008-1755
Paul Rambasek and Biunswick Nissan, Inc.
d.b.a. Brunswick Subaru IN MANDAMUS

v. ENTRY

Ninth District Court of Appeals, Judge
Lynn Slaby and Judge Carla Moore

This cause originated in this Couil on the filing of a complaint for a writ of
mandamus. Upon consideration of respondents' motion to dismiss the amended
coinplaint,

It is ordered by the Court that the motion to dismiss is granted. Accordingly, this
cause is dismissed.

OMAS J. MOY>^R
Chief Justice
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CASE ANNOUNCEMENTS

December 3, 2008

[Cite as 12/03/2008 Case Announcements, 2008-Ohio-6166.]

MERIT DECISIONS WITH OPINIONS

2007-1901. State ex rel. Jordan v. Indus. Comm., Slip Opinion No. 2008-Ohio-
6137.
Franklin App. No. 06AP-908, 2007-Ohio-5157. Judgment affirmed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-0760 and 2008-0763. Cleveland Bar Assn. v. Smith, Slip Opinion No.
2008-Ohio-6138.
On Certified Report by the Board of Commissioners on Grievances and Discipline,
Nos. 07-051 and 07-083. Rene' Darlene Smith, Attorney Registration No.
0061284, is indefinitely suspended from the practice of law in Ohio in 2008-0760
and is suspended for two years, with one year stayed on conditions, in 2008-0763,
with the sanctions to be served concurrently.

Pfeifer, O'Donnell, Lanzinger, and Cupp, JJ., concur.
Moyer, C.J., and Lundberg Stratton and O'Connor, JJ., concur in the

sanctions but would require that they be served consecutively.

2008-0771. Cuyahoga Cty. Bar Assn. v. Drain, Slip Opinion No. 2008-Ohio-
6141.
On Certified Report by the Board of Commissioners on Grievances and Discipline,
No. 07-052. John Michael Drain Jr., Attorney Registration No. 0003656, is
suspended from the practice of law in Ohio for six months, stayed on conditions.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.



In Mandamus. On motion to dismiss. Motion to dismiss granted. Cause
dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-1755. [State ex rel.] Ganley v. Court of Appeals, Ninth Appellate Dist.
In Mandamus. On motion to disniiss. Motion to dismiss granted. Cause
dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, Lanzinger, and
Cupp, JJ., concur.

O'Donnell, J., dissents and would grant an alternative writ.

2008-1810. [State ex rel.] Fooce v. Ohio State Univ.
In Mandamus. On motion to dismiss. Motion to dismiss granted. Cause
dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-1815. [State ex rel.] Swain v. Holmes.
In Mandamus and Prohibition. On complaint in mandamus and prohibition of
Joseph L. Swain. On S.Ct.Prac.R. X(5) deterrrnvnation, cause dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-1825. [State ex rel.] Cline v. Court of Appeals, Second Appellate Dist.
In Mandamus. On motion to dismiss. Motion to dismiss granted. Cause
dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-1858. [State ex rel.] Grundstein v. Mason.
In Mandamus and Prohibition. On motion to dismiss. Motion to dismiss granted.
Cause dismissed.

Moyer, C.J., and Pfeifer, Lundberg Stratton, O'Connor, O'Donnell,
Lanzinger, and Cupp, JJ., concur.

2008-1896. Abbe v. Wilson.
In Habeas Corpus. On petition for writ of habeas corpus of Amos Abbe and
motion for injunction and/or temporary restraining order. Motion denied as moot.
Sua sponte, cause dismissed.

] 2-03-08
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