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I. INTRODUCTION

In a recent eight-month period, the Public Utilities Commission of Ohio ("Commission"

or "PUCO") was faced with rate increase requests from all four of the major natural gas utilities

in the state of Ohio.' The case below ("Duke Rate Case") represented the first of the four cases

that the PUCO decided. In the Duke Rate Case, and all three of the subsequent natural gas rate

cases, the lone issue the parties litigated was the issue of rate design. The rate design issue

involved the Commission's objective, through the approved rate design, of ensuring that Duke

has sufficient revenues to cover its fixed costs at a time when residential consumer usage is

allegedly declining. While Ohio law provides utilities with the opportunity to file applications to

increase rates to address declining revenues, the Commission identified two rate design

alternatives that accomplish this objective: (1) a straight fixed variable ("SFV") rate design; and

(2) a decoupling mechanism.

An SFV rate design provides the utility with revenue stability by dramatically increasing

the fixed monthly customer charge (and correspondingly reducing the volumetric charge). The

utility collects its revenues without any reconciliation of any over-recovery or under-recovery

From customers. On the other hand, a decoupling mechanism addresses revenue stability and

declining customer usage in a way that is more gradual in its application and with protection for

I In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Gas Rates, Case

No. 07-589-GA-AIR, et al., Pre-Filing Notice (June 18, 2007) (Supp. 000184); In the Matter of

the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for Authority to
Amend Filed Tariffs to Increase the Rates and Charges for Gas Distribution Service, Case No.

07-829-GA-AIR, et al., Pre-Filing Notice (July 20, 2007) (Supp. 000354); In the Matter of the
Application of Vectren Energy Delivery of Ohio, Inc. for Authority to Amend Filed Tariffs to
Increase the Rates and Charges for Gas Distribution Service, Case No. 07-1080-GA-AIR, et al.,

Pre-Filing Notice (September 28, 2007) (Supp. 000355); and In the Matter of the Application of
Columbia Gas of Ohio, Inc. for Authority to Amend Filed Tariffs to Increase the Rates and
Charges for Gas Distribution Service, Case No. 08-72-GA-AIR, et al., Pre-Filing Notice

(February 1, 2008) (Supp. 000356).
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customers of a reconciliation of any over-recovery or under-recovery. Decoupling continues the

volumetric rate design so that those who use the most natural gas pay the most. Under

decoupling, the company is essentially guaranteed the level of revenues approved by the

Commission after certain appropriate adjustments. This occurs because at the end of the year,

the Company's revenues received are compared with the revenues authorized resulting in a

reconciliation adjustment that is either credited or debited to customers through a rider.

In this case, Duke proposed a decoupling mechanism and not SFV for collecting revenues

from customers. It was the Commission who imposed the SFV rate design on customers. The

Office of the Ohio Consumers' Counsel ("OCC") and other consumer groupsz have consistently

opposed the SFV rate design in all four natural gas rate cases. In the Duke Rate Case, the OCC

opposed the Commission's action because the SFV rate design was approved despite the fact the

Company failed to provide its customers with notice required by Ohio law. Furthermore, the

PUCO's Order approved the SFV rate design which unreasonably violated prior Commission rate

design precedent and the regulatory policy of gradualism, and the Commission's Order is against the

manifest weight of the evidence.

The SFV rate design violates Ohio law pertaining to the promotion of energy efficiency

and conservation because customers will pay the same amount for distribution service

irrespective of their usage. The alternative rate design, decoupling, provides the appropriate

price signals for customers who conserve since customers continue to be charged based upon the

volume of natural gas consumed; and does not penalize consumers who have invested in energy

efficiency with extended payback periods as does the SFV rate design. In fact, decoupling

2 In this case, Ohio Partners for Affordable Energy ("OPAE") (a provider of weatherization and
essential infrastructure services to the low income residential consumers within DE-Ohio's
service territory) has also opposed the SFV rate design.
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rewards conservation by providing customers with a needed tool - - especially in these hard

economic times - - to reduce their consumption and hence their gas bills. SFV reduces those

tools and renders conservation irrelevant for purposes of distribution service.

Decoupling encourages energy efficiency; SFV removes disincentives for the utility to

promote conservation but discourages conservation by customers. Decoupling allows for gradual

price increases; SFV results in large rate increases contrary to the concept of gradualism.

Decoupling requires an annual true-up -- a little extra work for regulators and the OCC, but work

that is merited and rightly expected by the public; SFV requires utility consumers to accept higher

rates and expect little protection or concem from their government because there is no opportunity

to refund to customers any overpayments. Decoupling sends the appropriate price signals: SFV

disregards that concept. Decoupling allows low use customers to pay less; SFV socializes

distribution costs so that low-use customers subsidize high-use customers.

This Court should reverse and remand the Commission's Order which failed to encourage

conservation and protect vulnerable Ohioans by the implementation of the straight fixed variable rate

design.

II. STANDARD OF REVIEW

This Court uses a de novo standard of review to decide all matters of law such as those

raised in this case.' The Court should reverse the PUCO's unreasonable and unlawful effort to

impose a rate design that violates prior rate design precedent and the regulatory principle of

gradualism, and is against the manifest weight of the evidence.

' Grafton v. Ohio Edison (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241; Cleveland Electric

Illuminating Co. v. Public Util. Comm. (1996), 76 Ohio St.3d 521, 523, 668 N.E.2d 889;
Industrial Energy Consumers of Ohio Power Co. v. Public Util. Comm. (1994), 68 Ohio St.3d

559, 563; 629 N.E.2d 423, 427.
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The Court's review of this case is important because the Commission ignored provisions

of R.C. Chapters 4909 and 4929. These chapters contain key rate-setting provisions for natural

gas distribution service. This Cotnt has repeatedly stated that the PUCO is a creature of statute,

and as such does not have the authority to act beyond the authority provided under Ohio statutes.°

The SFV rate design discourages Duke's customers' conservation efforts in violation of Ohio law.

III. STATEMENT OF FACTS

A. Duke's Application Did Not Request The SFV Rate Design.

As required by statute, on June 18, 2007, Duke filed at the PUCO and served on mayors

and legislative authorities of each municipality in Duke's service territory a Pre-Filing Notice

("PFN") of its intent to increase rates for the natural gas distribution service that is provided

through its gas pipelines. On July 18, 2007, Duke Energy Ohio, Inc. ("Duke" or "Company")

filed its application ("Application"), to increase the rates that customers pay. However, in its

Pre-Filing Notice Duke stated,

it was proposing a new rate structure for delivery service that is not based upon
the volume of gas delivered. Rather than allowing our annual delivery revenues
to fluctuate with volumes flowed, we will compare our sales each year to a
benchmark, which is the weather normalized level of sales approved by the Public
Utilities Commission of Ohio in our most recent general gas rate case, adjusted
for new customers added since that time. We will then compare our actual sales
to this baseline, and provide customers a credit or charge to account for the
difference. Pre-Filing Notice at 8-2 (Supp. 000188)

In the Pre-Filing Notice Duke described for customers in Duke's service territory a rate design

that incorporated a decoupling mechanism--and not an SFV rate design. But the SFV is

ultimately what the PUCO approved in its Order in this case.

° See, e.g., Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1, 5,

647 N.E.2d 136.
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B. The Stipulation and Recommendation Excluded The Rate Design Issue
Which Was Carved Out For Litigation.

On February 28, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") Joint Ex. No. 1(Supp. 000001) that settled all issues except for

the rate design issue involving the fixed monthly customer charge. Under the Stipulation, OCC

and Ohio Partners for Affordable Energy ("OPAE") reserved their right to litigate the rate design

issue, and on March 5-6, 2008, an evidentiary hearing on the rate design issue was held. The

PUCO Staff and Duke (which had not proposed SFV during the initial six months its application

was pending) proposed the SFV rate design. The SFV represents a radical departure from

decades of PUCO regulation of natural gas Local Distribution Companies ("LDCs") in Ohio and

from the traditional rate design which the Commission historically has approved consisting of a

low customer charge and a volumetric charge applicable to a customer's usage.

C. The PUCO's Approval Of The SFV Rate Design Was Unreasonable.

The Commission issued its Opinion and Order ("Order") (Appx. 000014) on May 28,

2008, in which the Commission imposed on customers the modified SFV rate design. OCC filed

an Application for Rehearing (Appx. 000056) advocating for the Commission to reconsider its

decision to approve an SFV rate design and reject the unprecedented quadrupling of the monthly

customer charge from $6.00 to as much as $25.33 and all but ended the long-standing practice of

billing customers per cubic foot of the gas they use as the most significant part of the customer's

distribution cost determined in a base rate proceeding. OCC Application for Rehearing at 7

(Appx. 000067). On July 23, 2008, the PUCO issued its Entry on Rehearing ("Entry on

Rehearing") (Appx. 000007) and denied OCC's Application for Rehearing. OCC's Notice of

Appeal was filed with this Court on September 16, 2008. (Appx. 000001).
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IV. ARGUMENT

Proposition of Law 1.

A Rate Increase Authorized By The PUCO Is Unreasonable and Unlawful
When The Notice Requirements Mandated By R.C. 4909.18, R.C. 4909.19
And R.C. 4909.43 Are Not Enforced.

Ohio Law requires that customers be provided actual notice of the utility's filing of a

distribution rate increase. A decision whether or not to enforce the notice requirement is not

within the Commission's discretion. In its Order, the PUCO unreasonably and unlawfully

approved the SFV rate design despite the fact that sufficient notice of the impact on customers'

bills resulting from such a rate design had not been provided to customers as required by Ohio

law. The notice requirements for a public utility's application to begin a traditional rate case and

for an alternative rate case are found under R.C. 4909.18 (Appx. 000048), 4909.19 (Appx.

000051) and 4909.43 (Appx. 000053). In this case, the Commission failed to enforce the notice

requirements, thus denying consumers adequate notice with sufficient detail of the residential

rate design ultimately approved by the Commission.

Duke's notice provided customers with information that the percentage increase for its

customers would be a 5.8 percent increase from current rates for a total bill comprised of

delivery charges and commodity charges. As demonstrated by the chart below, under the SFV

rate design, the anticipated increase depends on a customer's usage and deviates significantly

from the notice that Duke provided. In fact at the lower usage level (72 Mcf per year) the

customer would see a 7.9 percent increase, whereas a higher usage customer (600 Mcf per year)

would experience a 9.1 percent decrease. The comparison is even more dramatic when

considering a bill comprised of the delivery charges only. In that comparison, the low use

customer would experience a 24.7 percent increase over current delivery charges, and the higher

use customer would experience a 42.3 percent decrease. Had Duke's notice provided its low-use
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customers with accurate information and sufficient detail regarding the extent of the impact of

the rate design that was ultimately approved, these customers may have responded differently to

the rate increase to protect their interests.

Total Bill 72 McfUsage 240 Mcf Usage 600 Mcf Usage
Annually) Annually) Annually)

At Current Annual Ratess $984.19 $2,934.96 $7,115.19

At Approved Annual Rates $1,061.66 $2,756.78 $6,470.42
2009 6

Increase/(Decrease) of
Commission Approved June $77.47 ($178.18) ($644.77)
2009 Rates over Current
Rates hicluding Gas Costs

Percent Change (7.9%_ (6.1%) (9.1%)

Total Delivery Charges 72 Mcf Usage 240 Mcf Usage 600 Mcf Usage
Only Annually) Annually) Annually)
At Current Rates' $313.34 $698.79 $1,524.76

At Approved Annual Rates 3$ 90.81 $520.61 $879.99
20098

Increase/(Decrease) of ($77.47) ($178.18) ($644.77)
Commission Approved June
2009 Rates over Current
Rates Excluding Gas Costs

Percent Change 24.7% (25.5%) (42.3%)

5 Standard Filing Requirement Schedule. E-4.1. (Supp. 000193A) (Supporting calculations at
Supp. 000193I.).

G Commission Approved Duke Energy Ohio Tariff (Supp. 000193B-000193H.) (Supporting
calculations at Supp. 000193I).
' Standard Filing Requirement Schedule. E-4.1. (Supp.000193A.) (Supporting calculations at
Supp. 000193J).

8 Commission Approved Duke Energy Ohio Tariff (Supp. 000193B-000193H.) (Supporting
calculations at Supp. 000193J).
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R.C. 4909.18 requires that, unless otherwise ordered by the Commission, the public

utility must file, along with its application to the Commission, "[a] proposed notice for

newspaper publication fully disclosing the substance of the application." And, irrespective of

whether the utility is required to file such notice with the Commission, R.C. 4909.19 provides

that the utility must publish once a week for three consecutive weeks in newspapers of general

circulation throughout the affected areas the substance and prayer of its application. Duke

provided the following notice to the mayors and legislative authorities of each municipality

pursuant to R.C. 4909.43:

Finally, DE-Ohio also proposes a new rate structure for delivery service
that is not based upon the volume of gas delivered. Rather than allowing
our annual delivery revenues to fluctuate with volumes flowed, we will
compare our sales each year to a benchmark, which is the weather
normalized level of sales approved by the Public Utilities Connnission of
Ohio in our most recent general gas rate case, adjusted for new customers
added since that time. We will then compare our actual sales to this
baseline, and provide customers a credit or charge to account for the
difference. Pre-Filing Notice at 8-2 (Supp. 000188).

This notice describes a rate design that features a decoupling mechanism with annual

true-ups. This rate design, which is substantially different than the SFV rate design that the

Commission approved in its Order for Duke's residential customers was not contained within the

notice Duke provided its customers; therefore, the notice failed to provide sufficient detail as

contemplated under R.C. 4909.43. Order at 25 (Appx. 000038).

Furthermore, the notice does not describe the impact that a change to the rate design

would have on the customer charge. The Company's proposal established the fixed customer

increasing from its current $6.00 to $15.00 per month. Pre-Filing Notice Exhibit 3 at Sheet No.

30.14 and Sheet No.30.13 (Supp. 000185-000186). Moreover, the Commission approved a rate

design that initially implements a $15.00 fixed customer charge (through September 30, 2008)

8



Order at 20 (Appx. 000033), increases to $20.25 per month (for the balance of the first year,) and

then to $25.33 per month thereafter. Order at 20 (Appx. 000033), citing Joint Ex. No. 1

(Stipulation) at Exhibit 2 (Supp. 0000027). These dramatic increases to the monthly fixed

charge are not mentioned let alone explained to consumers anywhere in the notices the Company

provided. Therefore, the substance of the notice did not sufficiently explain to consumers the

rate design that Duke proposed and that the Commission approved, in violation of Ohio law.

This situation is analogous to the facts of Committee Against MRT, et. al. v. Public

Utilities Commission, in which Cincinnati Bell Telephone through a rate proceeding under R.C.

4909.18 sought to change the existing rate design for its residential and business customers. 9 In

an accompanying exhibit filed with the Connnission, Cincinnati Bell described the nature and

effect of this new method of charging customers, whereby rates would be based on a minimum

fee plus a usage charge. Id.10 However, except for a general reference to the exhibits which did

contain information on the proposed new service, no mention of the service was made in the

notices themselves."

The Court stated:

From reading the notice published in their local newspapers, subscribers
opposed to usage rates would not have known of the innovative plan being
introduced by the utility, would not have had any reason to view the
exhibits on file with the commission, nor would they have had any interest
in participating in the hearings held before the commission. Thus, because
of the insufficient notice, appellants were not only denied an opportunity
to present evidence at the hearings before the commission opposing the

') Committee Against MRT, et. al. v. Public Util. Comm. (1977), 52 Ohio St.2d 231, 231, 371
N.E.2d 547.
10 Id. at 231. (In the Duke Rate Case, Duke's residential rate design is changing from a low
customer charge with high volumetric charge to a high customer charge with a low volumetric
charge; whereas, in Committee Against MRT, Cincinnati Bell was changing its rate design from a
higher flat fixed charge and no volumetric charge to a low fixed charge and a volumetric charge.)

" Id. at 231.
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selection of the experimental area for measured rate service, but also were
denied the opportunity to challenge the new rate service itself.

We therefore conclude that Cincinnati Bell, in order to insure an
opportunity for its subscribers to be heard, was required under R.C.
4909.19 to specifically mention its proposed measured rate service in its
published notice regarding rate increases.'Z

The Commission failed to find that Duke's notice in this case was likewise insufficient, despite

evidence and OCC's arguments to the contrary.

The notice requirement is not an unreasonable one. It requires only that the notice state

the reasonable substance of the proposal so that consumers can determine whether to inquire

further as to the proposal or to voice their concerns in other ways such as through letters to the

Commission or testimony in the local public hearings. The Court should hold that the legal

notice required by R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43 was not given to customers, in

as much as the rate design approved by the PUCO was significantly different from the rate

design proposed by Duke in its Application and noticed to its customers. Therefore, the PUCO's

Order is unreasonable and unlawful and should be reversed and remanded." .

The Commission's ruling in this case contradicts the Commission's more recent

November 5, 2008 Finding and Order in a Pike Natural Gas Company/Eastern Natural Gas

Company ("Pike/Eastern") case in which the Commission stated:

In particular, the Commission is concerned that the applicants are
requesting waivers of its public notice requirements, especially in light of
the impact these applications would have on individual ratepayers.
Furthermore, we believe that it is essential that the applications contain
sufficient information such that will [sic] be able to consider the merits of
the request. Without the necessary notice to customers and the requisite

1Z Id. at 234.

" Ohio Ass'n of Realtors v. Pub. Util. Comm., (1979), 60 Ohio St.2d 172, 176, 398 N.E.2d 784.
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information, the Commission is unable to appropriately review these
applications. (Emphasis added.) "

In the Pike/Eastern cases, the Commission rejected the waiver request because of the

need for sufficient customer notice of the proposed rate changes and the impact that the proposed

rate changes would have on individual customers. Yet in this case that was separated in time by

only months from the Pike/Eastem decision, the Commission approved the change in rate des gn

despite the fact that customers received notice of a different rate design as proposed in Duke's

Application. In this case customers thus never received the necessary statutorily-required

customer notice of the rate design the Commission ultimately approved.

The Commission was never confronted with a waiver request from Duke regarding the

notice requirements in this case. The distinction between the PUCO's treatment of Duke and

Pike/Eastern's customers appears to be that Duke never asked the Commission for authority to

waive its notice requirements. The Commission instead chose to disregard the statutory

requirements that pertain to Duke (and its customers) but not disregard those requirements as

they pertain to Pike/Eastern. Regulation involving legal requirements, such as notice, cannot

operate under the premise that it is better to ask forgiveness than permission. The legal

requirements mandated by R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43 can neither be waived

nor ignored by the Commission. The PUCO's failure to enforce the statutory notice

requirements, regarding proposed changes to Duke's rate design, results in an unreasonable and

unlawful Order that should be reversed and remanded by this Court.

14 In the Matter of the Application of Eastern Natural Gas Company for Approval of an
Alternative Rate Plan Proposing a Revenue Decoupling Mechanism, Case No. 08-940-GA-ALT,
and In the Mater of the Application of Pike Natural Gas Company for Approval of an Alternative
Rate Plan Proposing a Revenue Decoupling Mechanism, Case No. 08-941-GA-ALT, Finding
and Order (November 5, 2008) at 3-4. (Supp. 000196-000197).
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Proposition of Law 2.

The PUCO Should Respect Its Own Precedents Unless The Need To Change
Its Position Is Clear And It Is Shown That Its Prior Decisions Are In Error.

The case law recognizes the PUCO's authority to change its position; however, it cannot

be done without appropriate considerations. In Office of Consumers' Counsel v. Public Utilities

Commission, the Court stated:

* * * Although the Commission should be willing to change its position
when the need therefore is clear and it is shown that prior decisions are in
error, it should also respect its own precedents in its decisions to assure
predictability which is essential in all areas of the law, including
administrative law. (Emphasis added.)15

The Commission neither demonstrated clear need to change its position in its Order or that its

prior decisions were in error. By imposing the SFV rate design on Duke's residential customers,

the Connnission turned its back on thirty years of cases supporting a rate design comprised of a

low customer charge with a volumetric charge associated with usage, and thirty years of

adhering to the regulatory principle of gradualism. This Court should find that the PUCO's

disregard for prior precedents resulted in rates that were unjust and unreasonable and the

PUCO's Order should be reversed and remanded.

15 Office of Consumers' Counsel v. Pub. Util. Comm., (1984) 10 Ohio St.3d 49, 50, 461 N.E.2d
303, quoting Cleveland Electric Illuminating Co. v. Pub. Util. Comm., (1975) 42 Ohio St.2d.
431, 330 N.E.2d 1. See also State, ex rel. Auto Machine Co. v. Brown (1929), 121 Ohio St. 73,
166 N.E. 903. See also Atchison v. Witchita Bd. of Trade, 412 US 800, 806, 93 S.Ct. 2367 (In
1973 the U.S. Supreme Court set a limit on the power of federal agencies to change prior
established policies stating that, while an agency may flatly repudiate its norms, "whatever the
ground for the departure [whether it is completely disregarding a policy or simply narrowing its
applicability] *** it must be clearly set forth so that the reviewing court may understand the
basis of the agency's action and so may judge the consistency of that action with the agency's
mandate."); Williams Gas Processing v. FERC, 475 F.3d 319, 326 (D.C. Cir. 2006) (The Court
further added that, although not bound by precedent, a demonstration of "reasoned decision-
making necessarily requires consideration of relevant precedent.").
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A. The PUCO's Order approving the SFV rate design violates thirty years of
PUCO precedent.

The Commission's Order approved a rate design for Duke's residential customers that

features a fixed monthly customer charge of $15.00 through September 30, 2008 (approximately

four-months), $20.25 for the balance of year one (approximately eight-months) and $25.33 in

year two and beyond. Order at 20 (Appx. 000033), citing Joint Ex. No. 1(Stipulation) at Exhibit

2 (Supp. 000027). Thus, after one year, customers will see their fixed customer charge more

than quadruple.

Given that the current customer charge is $6.00 per month, the approved increases in the

PUCO's Order cannot be deemed gradual increases. Rather these increases to the fixed portion

of the customer charge represent enormous and unprecedented increases in the customer charge

that violate the principle of gradualism. Commissioner Centolella voiced his concem for the

PUCO's pace to implement an SFV rate design by stating:

In my view, the pace of the transition in this case is more rapid than
should be selected given the consumer expectations created by long-
standing rate design practices ***. Order at Opinion of Commission
Paul A. Centolella Concurring in Part and Dissenting in Part, page 2 of 4.
(Appx. 000044).'b

The Commission has consistently identified gradualism as one of the regulatory

principles that it has incorporated as part of its decision-making process. Staff Report of

Investigation at 23-24 (Supp. 000183B-000183C.). Yet in this case, the Commissiori ignored

that very regulatory principle. The Commission's failure to be guided by its own regulatory

principles absent a clear need or a showing that the prior decisions are in error is unreasonable

16 Further Commissioner Centolella's stated position that: * * * over the long-term, moving in
the direction of a SFV rate design is preferable to keeping a modest customer charge and relying
entirely on a decoupling adjustment. Order at Opinion of Commissioner Paul A. Centolella
Concurring in Part and Dissenting in Part at 1 (Appx. 000043).
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and this Court should reverse the Commission's Order and remand Duke's Rate Case back to the

PUCO.

In the instant case, the PUCO identified the need for this drastic change to rate design to

address an alleged decrease in the average annual use per customer. However, of the Company's

$34.1 million rate increase request, only $6 million, or less than eighteen percent of the

Company's requested increase was attributable to the alleged decrease in average use per

customer. Order at 13 (Appx. 000026). Given the six-year period of time between Duke's

natural gas rate cases" -- over which this revenue erosion allegedly occurred -- the small portion

of the rate increase associated with the alleged decrease in average use per customer fails to

represent clear need for the Commission's disregard for the regulatory principle of gradualism

and thirty years of precedent. Moreover, less drastic approaches existed to address this alleged

problem.

The PUCO has described the SFV as a levelized rate design. The PUCO found support for

its Order approving such a rate design in the fact that virtually all the distribution costs are fixed,

and the cost to serve a residential customer is largely the same, regardless of the specific

customer's usage. Order at 14 (Appx. 000027). The traditional rate design, consisting of a low

fixed monthly customer charge and a volumetric rate for a residential natural gas customer, has

been in place for thirty years. Tr. Vol. I at 204 (Supp. 000051). The PUCO stated an artificially

low customer charge minimally compensates the Company for its fixed costs of providing service.

Order at 14 (Appx. 000027). Nonetheless, the low customer charge in conjunction with the

volumetric charge was designed to fully compensate the Company for its costs of providing

17 In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in
its Gas Rates in its Service Territory, Case No. 01-1228-GA-AIR, Pre-Filing Notice (June 28,
2001) (Supp. 000290) (Cincinnati Gas & Electric Company was the predecessor of Duke Energy
Ohio, Inc. that filed the Application in this case on June 18, 2007) (Supp. 000184).
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distribution service. The Court should reverse the PUCO's Order because the PUCO failed to find

that the traditional rate design was in error, and therefore, should not have abandoned gradualism

or the traditional rate design.

The Commission precedent in this area is long-standing and consistent in its adherence to

the principle of gradualism. Unfortunately, in this case, the PUCO was all too willing to cast it

aside as "one of many important regulatory principles" to be considered. Entry on Rehearing at 3

(Appx. 000009). By disregarding its prior precedent, the Commission approved a rate design that

incorporated rates for the customer charge that quadrupled from the current customer charge and

minimized the positive effect the volumetric charge traditionally has had on energy conservation

efforts. This was an unjust and unreasonable result. Therefore, this Court should reverse and

remand the PUCO's Order in this case.

The Commission's precedent regarding its adherence to the regulatory principle of

gradualism is extensive. In Columbia Gas, Case No. 88-716-GA-AIR, the Commission noted that

the Staff recommended a Customer Charge of $6.00, which was lower than the calculated charge of

$7.79, based on principles of gradualism and stability.'B As part of its decision, the Commission

concluded:

While it is true that the customer charge proposed by the staff might not
recover all customer-related costs, it is important to note that costs,
while very important, are not the only factor to consider in
establishing the charge. The Commission must also consider the
customers' expectations, acceptance, and understanding in setting
rates and balance these factors accordingly with the determined
costs."

18 In the Matter of the Applications of Columbia Gas of Ohio, Inc., to Establish a Uniform Rate
for Natural Gas Service Within the Company's Lake Erie Region, Northwest Region, Central

Region, Eastern Region, and Southeastern Region, Case No. 88-716-GA-AIR et. al, ("1988
Columbia Gas"), Opinion and Order (October 17, 1989) at 87 (Supp. 000362).

19 Id. at 89 (emphasis added). (Supp. 000364).
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In accepting the PUCO Staff's position in the 1988 Columbia Gas case, the Commission

noted that "[t]he Staffs application of the accepted ratemaking principles of gradualism and

stability is reasonable."2D Both the Staff Report and the Opinion and Order in another Columbia

Gas, Case No. 89-616-GA-AIR,21 echoed the same belief in and reliance on gradualism.

The Commission noted that:

Staff contends that its proposed customer charge of $6.25 is reasonable,
since the customer charge is meant to provide a utility only with a partial
recovery of its fixed costs and since the charge it proposes is in keeping
with the accepted ratemaking principles of gradualism and stability.22

The Commission further elaborated on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding the
detrimental impact that an increase in the customer charge would have on
low income customers (See, Cincinnati Tr. 29-30, 54, 61, 93). We believe
that it is appropriate in this case to keep the customer charge at its
current level in order to minimize rate shock that would otherwise be
experienced by residential customers.'-'

The Staff s view of gradualism, as noted throughout the many Staff Reports, has been in

the context of Company-proposed customer charge increases of only $2.00 to $4.00. OCC Ex.

No. 18 (Gonzalez Rebuttal Testimony) at Exhibit WG-2 (Supp. 000080). In most cases, the

Staff Report notes that in making its recommendation, the Staff recognized and prescribed to

21 In the Matter of the Applications of Columbia Gas of Ohio, Inc., to Establish a Uniform Rate
for Natural Gas Service Within the Company s Northwestern Region, Lake Erie Region, Central
Region, Eastern Region, and Southeastern Region, Case No. 89-616-GA-AIR et. al. ("1989
Columbia Gas"), Opinion and Order (April 5, 1990) at 80-82 (Supp. 000371-000373).

22 1989 Columbia Gas at 80 (Supp. 000371).

23 In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in
Its Rates for Gas Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion
and Order (December 12, 1996) at 46 (Supp. 000353). (Emphasis added).
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ratemaking principles of gradualism within the revenue distributions.24 This same language also

appeared in Northeast Ohio, Case No. 03-2170-GA-AIR where the Staff Report stated, "[i]n

recommending customer charges, Staff recognizes and prescribes to the established ratemaking

principle of gradualism within the revenue distribution."z5

Staff Witness Puican explained the Staff's shift away from the prior application of

gradualism by noting that "the concept of gradualism makes sense when prices are relatively

stable. There was simply no compelling need to make large changes in it." Tr. Vol. I at 205-206

(Supp. 000052-000053). Despite this justification, which had no foundation in any prior Opinion

and Order where the Commission relied on gradualism, the Staff offered no evidence to support

this claim. The PUCO Staff provided no support because its reasoning is flawed. Rather than

needing gradualism when prices are relatively stable, gradualism is most needed and valued as a

regulatory policy during a time of higher prices and greater price volatility. Gradualism in the

24 In the Matter of the Complaint and Appeal of Oxford Natural Gas Company from Ordinance
No. 2896, Passed by the Council of the City of Oxford on February 7, 2006, Case No. 06-350-
GA-CMR, Staff Report (September 19, 2007) at 26 (Supp. 000090).

25 In the Matter of the Application of Northeast Ohio Natural Gas Corp. for an Increase in its
Rates and Charges for Natural Gas Service, Case No. 03-2170-GA-AIR, Staff Report (August
29, 2004) at 44 (Supp. 000097). See also In the Matter of the Application of the Cincinnati Gas
& Electric Company for an Increase in its Gas Rates in its Service Territory, Case No. 01-1228-
GA-AIR, Staff Report (January 1, 2002) at 57 (Supp. 000100.); In the Matter of the Application
of the Cincinnati Gas & Electric Company to File an Application for an Increase in Gas Rates in
its Service Area, Case No. 92-1463-GA-AIR, Staff Report (March 17, 1993) at 29 (Supp.
000118); In the Matter of the Application of Columbia Gas of Ohio, Inc., to Increase Gas Sales
and Certain Transportation Rates Within its Service Area, Case No. 91-195-GA-AIR, Staff
Report (August 25, 1991) at 58 (Supp. 121); In the Matter of the Application of the Dayton
Power and Light Company for Authority to Amend its Filed Tariffs to Increase the Rates and
precedents Charges for Gas Service, Case No. 91-415-GA-AIR, Staff Report, (November 13,
1991) at 45 (Supp. 000123); and In the Matter of the River Gas Company for Authority to Amend
its Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 90-395-GA-AIR,
Staff Report (October 29, 1990) at 31 (Supp. 000127).
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form of mitigating a customer charge increase from $6.77 to $6.0026 or from $5.23 to $5.00z' or

even keeping it at $5.7028 at a time when commodity prices are at a lower level is less important

or necessary compared to when a $6.00 customer charge may increase to $15.00, $20.25 or even

$25.33, and when the commodity prices are over $8.00/Mcf. OPAE Ex. No. 1(Natural Gas

Graph) (Supp. 000183), Tr. Vol. I at 160 (Supp. 000047). The need for gradualism grows as

consumers face greater costs; the need does not decline.

This Court should find that the PUCO's Order represents an abandonment of PUCO

precedent pertaining to the regulatory principle of gradualism absent clear need or a showing that

the prior precedent was in error. The fact that the proposed SFV rate design will be

accomplished through three large incremental increases over a two year period rather than

through many smaller incremental increases over a long-term period is not supported by this

record. The SFV rate design has resulted in the implementation of rates that are unjust and

unreasonable. Therefore, the Court should reverse and remand this case so that if the

Commission is determined to implement an SFV rate design, it should be implemented in a more

gradual manner with small incremental increases in the fixed customer charge over a longer-term

period of time and with the opportunity to evaluate its impact on customer conservation and

affordability during the transition.

26 In the Matter of the Application of the Cincinnati Gas & Electric Company to File an
Application for an Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR, Staff

Report (March 17, 1993) at 29 (Supp. 000118).

27 In the Matter of the Application of the Dayton Power and Light Company for Authority to
Amend its Filed Tariffs to Increase the Rates and precedents Charges for Gas Service, Case No.

91-415-GA-AIR, Staff Report, (November 13, 1991) at 45. (Supp. 000123).

28 In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in

Its Rates for Gas Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion
and Order (December 12, 1996) at 45-46 (Supp.000352-000353).
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B. The PUCO's approval of an Order implementing the SFV rate design is an
unprecedented change in policy violating its principles of gradualism.

The Commission's Order neither explains its rationale for ignoring the principle of

gradualism nor justifies disregarding thirty years of Commission rate design precedent. In his

rebuttal testimony, OCC witness Gonzalez explained the regulatory principle of gradualism as

being one in which a regulator attempts to minimize the impact of rate changes on the industry

and customers. OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 14 (Supp. 000075). In this

case, the principle of gradualism takes on an even more important role because of the radical

nature of the change in price the Commission has unreasonably approved in its Order and also

because of the unprecedented sheer magnitude of the fixed monthly residential customer charge

increase. Both of these factors are exemplified by the fact that prior to the filing of this case, no

Ohio LDC had ever requested a customer charge as large as the $15.00 customer charge initially

approved through September 30, 2008, Order at 20 (Appx.000033), let alone the $20.25 or

$25.33 customer charges ultimately approved in this case based solely on the StafPs

recommendation.

Not only did OCC witness Gonzalez testify to the concept of gradualism as being one in

which a regulator attempts to minimize the impact of rate changes on customers, the PUCO Staff

also identified gradualism as a rate design principle. OCC Ex. No. 18 (Gonzalez Rebuttal

Testimony) at 14 (Supp. 000075), See also, Staff Ex. No. 3 (Puican Direct Testimony) at 3-4

(Supp.000179-000180), and Tr. Vol. I at 205 (Supp. 000052). Although Staff witness Puican

testified that Staff had followed the same rate design methodology to calculate the customer

charge since 1978, Tr. Vol. I at 204 (Supp. 000051), and that Staff had previously put a "lot of

emphasis on the concept of gradualism," Tr. Vol. I at 205 (Supp. 000052), the only application

of the principle of gradualism in this case was that instead of a move to a complete SFV rate
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design (e.g. $30.00 per month), the move was to a modified form of SFV that was to be phased

in over a two-year period. Tr. Vol. I at 209 (Supp.000056).

In practical terms this meant that instead of an increase from the current $6.00 monthly

customer chargeZ` to a $30 monthly customer charge, Tr. Vol. I at 147 (Supp. 000046) (400

percent increase), the increase would result in a customer charge of $15.00 (a 150 percent

increase) through September 30, 2008, a customer charge of $20.25 (a 238 percent increase) for

the balance of year one, and a customer charge of $25.33 (a 322 percent increase) in year two.

Thus, by the Commission's convoluted logic, it applied gradualism in its Order by "limit[ing]"

the increase in the customer charge in this case to only $9.00 or 150 percent through September

30, 2008, $14.25 or 238 percent for the balance of year one, and $19.33 or 322 percent in year

two. Tr. Vol. I at 171 (Supp.000048)30

In previous rate cases, the largest difference between the current customer charge and the

Staff recommended customer charge was $4.34" The magnitudes of the difference between the

current customer charge ($6.00) and the Commission approved customer charges in this case

($15.00, $20.25 and $25.33) are more than two times larger than the largest previous

differential.3z

29 Although Duke Witness Smith attempted to characterize the current Accelerated Main
Replacement Program ("AMRP") charge of $5.77 as part of the customer charge, he ultimately
acknowledged that the current customer charge does not include the AMRP charge and was only
$6.00. Tr. Vol. I at 171 (Supp. 000048).

30 Any ensuing AMRP charge would be added to this customer charge for an even larger fixed
charge.

31 In the Matter of the Application of Eastern Natural Gas Company to Increase Rates for Its
Natural Gas Service Area and Related Matters, Case No. 89-1714-GA-AIR, Staff Report, (June

14, 1990) at 22 (Supp. 000132).

32 Id.
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The residential rate design in this case constitutes a fundamental change from a position

held for the previous 30 years, Tr. Vol. I at 204 (Supp. 000051), in which the Staff recommended

a relatively small fixed charge and a larger variable charge to make up the total distribution

charge to the customer. " The customer charge increases for Columbia Gas of Ohio, Inc.

("COH") have totaled only $2.95 over a 26-year period, for DEO have totaled only $1.70 over

the same 26-year period and for Vectren Energy Delivery of Ohio ("Vectren"), have totaled

$2.85 over a 25-year period.'^ The result is that the Commission's Order approved a rate design

for Duke that has more than doubled, tripled and even quadrupled what other Ohio gas utilities

and their customers have experienced over the past twenty-five or so years. This Court should

find the unprecedented increase to the customer charge in the SFV rate design to be an unjust

and unreasonable result.

More importantly, prior customer charges reconnnended by the PUCO staff have

consistently been within $2.50 of the then-current customer charge, with only one instance --

Eastern Natural Gas, Case No. 89-1714-GA-AIR -- where it was greater. This illustrates the

magnitude of the radical departure the Commission has taken in this case when compared to the

33 Mr. Puican referenced a 1978 case. In the Matter of the Application of Columbia Gas of Ohio,
Inc., for an Increase in the Rates to be Charged and Collected for Gas Service in the Village of
Mt. Sterling, Ohio, Case No. 77-1309-GA-AIR, In the Matter of the Application of Columbia
Gas of Ohio, Inc., for an Increase in the Rates to be Charged and Collected for Gas Service in
the City ofMartins Ferry, Ohio, Case No. 77-1428-GA-AIR, Opinion and Order (May 24, 1979)
at 12-13 (Supp. 000375-000376). Where the Commission noted that "In these proceedings,
applicant proposes to replace this rate with a rate structure incorporating a fixed monthly
customer charge reflecting costs which do not vary with usage and a uniform rate per Mcf for
gas consumed." at 12. The Commission further concluded that, "The Commission has approved

this type of rate schedule in the belief that it is cost-justified and with the interests of
conservation firmly in view" (emphasis added) at 13. Thus the Commission recognized a
customer charge comprised of a low customer charge and a volumetric rate better served
conservation.

34 OCC Ex. No. 5 (Gonzalez Direct Testimony) at 9-10, and Attachment WG-1 (Supp. 000168-
000169).
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past thirty years of rate design precedent. Moreover, given the volatility of natural gas prices and

the fact that customers have had to absorb significant increases ranging from 200 to 300 percent,

gradualism in distribution charges is a welcomed tool in the arsenal to keep gas service

affordable for Duke residential customers.

The PUCO should respect its own precedent to assure predictability in the law. The

PUCO's Order has abandoned thirty years of precedent without good cause. The Court should

determine that by failing to adhere to its own precedent, without establishing clear need or that

its prior precedent was in error, the PUCO's Order resulted in the Commission approving unjust

and unreasonable rates. The Order should therefore be reversed and remanded with instructions

that, if the Connnission is determined to implement an SFV rate design, it should approve a more

gradual move to an SFV rate design over a longer-term period of time or consider other less

drastic rate designs that will serve its objectives of assuring that the Company has the

opportunity to earn sufficient revenues.15

Proposition of Law 3.

The PUCO Violated R.C. 4929.02 and R.C. 4905.70 When It Approved The
SFV Rate Design Which Fails to Promote Energy Efficiency and Discourages
Conservation.

The Commission contravened provisions of R.C. Chapters 4905 and 4929 in adopting the

SFV rate design. These Code chapters contain key rate-setting provisions for natural gas

distribution in terms of requirements that the Commission approve rates that promote energy

efficiency and encourage conservation in accordance with Ohio law and policy. This Court has

repeatedly stated that the PUCO is a creature of statute, and as such does not have the authority to

's Bluefeld Water Works & Improvement Company v. Pub. Serv. Comm. of West Virginia, 43S,
Ct. 675, 692, 262 U.S. 679 (June 11, 1923) ("A public utility is entitled to such rates as will
permit it to earn a return on the value of the property which it employs for the convenience of the
public * * *; but it has no constitutional right to profits such as are realized or anticipated in
highly profitable enterprises or speculative ventures.").
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act beyond the authority provided under Ohio statutes. See, e.g., Canton Storage and Transfer Co.

v. Public Util. Comm. (1995), 72 Ohio St.3d 1, 647 N.E.2d 136. This Court should find that the

Commission has exceeded its authority in this case.

The Commission has a statutory duty to initiate programs that promote conservation.

R.C. 4905.70 (Appx. 000047) states:

The public utilities commission shall initiate programs that will promote
and encourage conservation of energy and a reduction in the growth rate
of energy consumption, promote economic efficiencies, and take into
account long-run incremental costs.

The SFV rate design serves the Company's limited cost recovery interests, but fails to promote

conservation for the reasons discussed below. State law and policy direct the Connnission to act

such that the rate design influence has a positive effect on energy conservation.

The General Assembly recognized the importance that rate design plays in carrying out

the energy conservation initiatives. R.C. 4905.70 further states:

* * * the commission shall examine and issue written findings on the
declining block rate structure, lifeline rates, long-run incremental pricing,
peak load and off-peak pricing, time of day and seasonal pricing,
interruptible load pricing, and single rate pricing where rates do not vary
because of classification of customers or amount of usage.

Similar to a declining block rate structure, lifeline rates, etc., the SFV rate design has an impact

on consumers' conservation efforts. However, the impact is undesirable, as noted below,

because the SFV rate design sends consumers the wrong price signal and extends the payback

period for those customers who invest in energy efficiency. Everywhere customers turn, they

hear about the merits of conserving energy and resources. Yet instead of continuing a rate

design that would reward customers for so doing, the Commission has chosen to implement a

rate design that penalizes customers who conserve. They are penalized two ways. First the

payback for any energy efficiency investments under SFV are extended and second the cost per
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unit of consumption has increased, resulting in the efficient customer subsidizing the less

efficient customer. Therefore, the SFV rate design does not encourage conservation and violates

R.C.4905.70.

The SFV rate design does not promote customer efforts to engage in conservation of

natural gas, and instead would encourage increased usage of natural gas. Such a rate design is

contrary to Ohio policy which states:

(A) It is the policy of this state to, throughout this state:

**x:

(4) Encourage innovation and market access for cost-effective
supply-and demand-side natural gas services and goods; R.C.
4929.02 (Appx. 000054).

This Court has found that violations of statutes containing state policy warrant a reversal of the

Commission's Order and remand to remedy the statutory violation.J6 In this case, the SFV rate

design fails to promote energy efficiency and encourage conservation which is contrary to state

policy and is in violation of R.C. 4929.02(4). For example, the SFV rate design sends consumers

the wrong price signal; will harm consumers who have invested in energy efficiency by

extending the payback period; and will take away control that consumers have over their utility

bills. The PUCO's implementation of the SFV rate design which violates R.C. 4929.02 and the

mandated state policy to encourage conservation should result in this Court reversing and

remanding this case to the Conunission.

The Commission did uphold statutory requirements pertaining to energy efficiency policy

mandates in a recent FirstEnergy case. The Commission stated:

36 Elyria Foundry Company v. Pub. Util. Comm., (2007) 114 Ohio St.3d 305, 317, 871 N.E.2d
1176. (In the Elyria Foundry Case, a violation of R.C. 4928.02 (G) a statute mandating state
policy against anticompetitive subsidy relative to competitive retail electric service was found to
have been violated).
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Likewise, the Commission finds that FirstEnergy's application for an
MRO cannot be approved in the absence of a proposal by the Companies
for compliance with the energy efficiency and peak demand reduction
requirements of Section 4928.66, Revised Code. The Commission further
notes that SB 221 amended the policies of the state, codified in Section
4928.02, Revised Code, to specifically enumerate DSM, time
differentiated pricing, and implementation of AMI as policies which
should be promoted by the Commission. These provisions were all
enacted as part of SB 221, and it is clear that the General Assembly
intended for the Commission to consider an electric utility's plan for
compliance with the energy efficiency and peak demand reduction
requirements in conjunction with the consideration of its application for an
MRO."

Although the above case involves a Commission Order in an electric case, the intent of the

legislation and policy mandates for energy efficiency and conservation promotion are similar.3e

The Commission rejected the FirstEnergy application because of the Company's failure, inter

alia, to comply with energy efficiency statutory requirements. The Commission's Order in this

case cannot be reconciled with the Commission's decision in the FirstEnergy Case, and should

be reversed and remanded.

Moreover, under SB 221, a new provision was added in Section 4929.02 (Appx. 000054)

of the Ohio Revised Code stating that it is the policy of this State to:

(12) Promote an alignment of natural gas company interests with consumer
interest in energy efficiency and energy conservation. (Appx. 000055.).

Clearly, the adoptionof SFV is in violation of this policy, since SFV does not promote such an

alignment, but in fact inhibits such objectives. The Connnission's Order should be reversed

because it fails to comply with new law.

37 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Illuminating
Company, and the Toledo Edison Company for Approval of a Market Rate Offer to Conduct a
Competitive Bidding Process for Standard Service Offer Electric Generation Supply, Accounting
Modifications Associated with Reconciliation Mechanism, and Tariffs for Generation Service
("FirstEnergy Case') Case No. 08-936-EL-SSO, Opinion and Order at 29 (November 25, 2008).
(Supp. 000254).

'S R.C. 4928.02 (Appx. 000053A).
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A. The PUCO's approval of the SFV rate design violates R.C. 4905.70 and R.C.
4929.02 because it because it fails to promote and encourage the conservation
of energy.

The Commission's approval of the SFV rate design was unjust and unreasonable because

it fails to promote and encourage the conservation of energy by sending the wrong price signal to

consumers who should be receiving an incentive to conserve usage through the rates they pay.

The Commission's Order improperly states that a "levelized rate design sends better price signals

to customers." Order at 19 (Appx. 000032). It is widely accepted that high natural gas prices

generally send a signal to consumers that encourages conservation. Tr. Vol. I. at 160 (Supp.

000047). The SFV rate design contradicts that basic message because it decreases the

volumetric rate while significantly increasing the fixed portion. Commission Centolella echoed

this consideration by stating:

Experience shows that there is a significant price response to increases in
volumetric charges, as evidenced by the recent steep reductions in average
per customer consumption as gas cost increased. Given that customer
charges are paid to provide access to gas service, it is reasonable to expect
comparatively less price response with respect to increases in the customer
charge. Order at Opinion of Commission Paul A. Centolella Concurring
in Part and Dissenting in Part page 2 of 4 (Appx. 000044)."

At a time when Duke's marginal costs for natural gas and energy prices generally are

increasing, the SFV rate design sends the wrong price signal to customers, OCC Ex. No. 5

39 See also In the Matter of the Application of Columbia Gas of Ohio, Inc., for an Increase in the
Rates to be Charged and Collected for Gas Service in the Village ofMt. Sterling, Ohio, Case No.

77-1309-GA-AIR, In the Matter of the Application of Columbia Gas of Ohio, Inc., for an
Increase in the Rates to be Charged and Collected for Gas Service in the City ofMartins Ferry,
Ohio, Case No. 77-1428-GA-AIR, Opinion and Order (May 24, 1979) at 12-13 (Supp. 000375-
000376). Where the Commission noted that "In these proceedings, applicant proposes to replace
this rate with a rate structure incorporating a fixed monthly customer charge reflecting costs
which do not vary with usage and a uniform rate per Mcf for gas consumed." at 12. The
Commission further concluded that, "The Commission has approved this type of rate
schedule in the belief that it is cost-justified and with the interests of conservation firmly in
view" (emphasis added) at 13. Thus the Commission recognized a customer charge comprised
of a low customer charge and a volumetric rate better served conservation
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(Gonzalez Direct Testimony) at 14 (Supp.000157), because as consumers use more natural gas

the per unit price decreases under the SFV design. Tr. Vol. I at 50 (Supp. 000041); See also

OCC Exhibit No. 5 (Gonzalez Direct Testimony) at 15 (Supp. 000158). In fact, the highest

usage customers (the top 35 percent), OCC Ex. No. 5 (Gonzalez Direct Testimony) at WG-2

(Supp. 000170), will see a 6 percent to 21 percent decrease in their total bills from their current

bills. OCC Ex. No. 5 (Gonzalez Direct Testimony) at 17 (Supp. 000160). This is absolutely the

wrong price signal to send consumers making consumption decisions regarding a precious

natural resource.

The residential rate design plays an important role in the promotion of the energy

efficiency programs in Duke's service territory. On cross-examination, Duke Witness Storck

agreed that a rate design with a lower fixed customer charge and a higher volumetric rate would

be the optimum rate design for the customer to achieve savings from its energy efficiency

investments.

Q• The most optimum opportunity for consumers to realize true
savings from their energy efficiency investments would be a rate
design in which the customer charge is set as low as possible and
the company recovers more base revenues through a volumetric
rate?

A. That would probably be most for the customer, would be most
benefit for the customer but not for the company ***. Tr. Vol. I
at 30 (Supp. 000038).

As Duke admitted, the customer who would reap more savings from an investment in a high

efficiency furnace would be the customer under the rate design that was structured with a lower

fixed customer charge, such as $6.00, and a higher volumetric charge as compared to the rate

design with a higher fixed customer charge, such as $15.00, $20.25, or $25.33 and a lower

volumetric rate. Tr. Vol. I at 48 (Supp. 000040). The Commission unreasonably ignored this

evidence when approving the rate design in this case.
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The SFV rate design fails to send the proper price signal to encourage conservation. The

only conclusion that the Commission should have reached from the weight of the evidence

presented in this case is that the since the per-unit price decreases as consumption increases the

price signal from the SFV rate design is improper. Therefore, the Court should reverse the

PUCO's Order approving the SFV rate design because the resulting rates contravene the law.

B. The PUCO's approval of the SFV rate design removes the customers'
incentive to invest in energy efficiency because the payback period for such
investments made by consumers is extended.

The Commission's approval of the SFV rate design was unjust and unreasonable because

the SFV rate design fails to provide consumers the incentive to invest in energy efficiency or

conserve usage. The Commission in its approval of the residential rate design puts undue

emphasis on the conservation issue solely from the Company's perspective by stating, "that a

rate design that prevents a company from embracing energy conservation efforts is not in the

public interest." Order at 18 (Appx. 000031). The PUCO failed to acknowledge that in order for

demand-side management programs to work, consumers must participate. That necessitates that

customers be provided incentives too. However, the PUCO has taken a giant step backwards by

admitting, in its Order, that the SFV rate design "will modest[ly] increase the payback period for

customer-initiated energy conservation measures." Order at 19 (Appx.000032).

The Commission's decision to approve an SFV rate design is internally inconsistent with

the following statement:

What we are attempting to do today is to provide appropriate incentives,
through a rational pricing scheme, to encourage a reduction in the
consumption of natural gas. By `rational,' I mean a balanced approach that
penalizes neither those whom have already squeezed the last cubic foot of
natural gas from their budget, nor those whom might be inclined to `over-
conserve'. Order at Concurring Opinion of Chairman Alan R. Schriber
page 1 of 3 (Appx.000040).
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It is uncontroverted in the record that those customers who have invested in additional home

insulation and purchased more efficient furnaces and water heaters as a rational response to

increasing gas costs (and in response to Ohio policy) will see their investment returns diminished

and payback periods lengthened as a result of the SFV rate design. OCC Ex. No. 5 (Gonzalez

Direct Testimony) at 18 (Supp. 000161). The SFV rate design discourages customer

conservation. This Court should find that the SFV rate design approved by the Commission will

materially alter customer economies when contemplating an energy efficiency investment. Id at

Exhibit WG-3 (Supp. 000172-000174).

Therefore, the residential rate design as approved by the Commission, in this case, is

unjust and unreasonable because it is harmful to consumers and violates state law and should;

therefore, be reversed by this Court.

C. The PUCO's approval of the SFV rate design was an unnecessary incentive
to encourage Duke to promote conservation because Duke already had a
demand-side management program in place.

The Commission's Order approving the SFV rate design relies on a disingenuous

argument that the SFV rate design encourages Duke's participation in energy conservation

efforts. hi a prior proceeding, the Commission approved a sizeable amount of energy efficiency

programs for Duke which are currently in place.40 In this case, the Commission relied on an

argument that lacks merit as a means to support its decision to move to an SFV rate design. The

Commission stated:

40 In the Matter of the Application for Recovery of Costs, Lost Margin and Performance
Incentives Associated with Implementation of Natural Gas Demand-Side Management Programs
by the Cincinnati Gas and Electric Company, Case No. 06-93-GA-UNC, Amended Application,
(August 16, 2006). See also OCC Ex. No. 5 (Gonzalez Direct Testimony) at 12-13. (Duke's
DSM Program is designed to reduce the level of usage by, at a minimum, .75 percent to two
percent of verified annual energy reductions as a result of implementing the Company's
comprehensive energy efficiency programs) (Supp. 000155-000156).
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In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage sensitive
rates might flow through to fixed costs as consumption grows, much to the
utility's advantage. Under the SFV, the fixed costs are covered and the
company makes no money on the gas commodity. Therefore, the
company might actually promote conservation more aggressively. Order
at Concurring Opinion of Chairman Alan R. Schriber page 2 of 3 (Appx.
000041).

Therefore, the Commission's argument that the SFV rate design reduces the Company's

disincentive to promote energy conservation is also without merit in this case because Duke

already has a three-year demand-side management pilot program in place. Further, the

decoupling mechanism as originally proposed by Duke in its Application would have

accomplished the same objective. SFV is the invention of the Commission, not the utilities.

The demand-side management pilot program was approved by the Commission prior to

Duke's filing its Application in this case, and thus was done prior to and without the necessity of

an SFV rate design. In addition, Duke has been spending $2 million annually on low-income

weatherization, and through this case has agreed to spend another $1 million. Joint Ex. No. 1

(Stipulation) at 12, ¶12 (Supp. 000012). With the cost recovery opportunities Duke has from the

demand-side management programs, the Company's incentive to promote energy efficiency was

already in place.41 In fact, the Commission should not have implemented a rate design with an

"energy efficiency incentive" that exceeded the incentive the Company itself proposed in its

Application. There was absolutely no need for the Commission to increase the fixed customer

charge by an additiona168.9 percent.^Z

It was duplicative to approve a rate design that removed the Company's disincentive to

encourage conservation when that disincentive had been previously addressed. It is important

41 Id. Order at 3 (July 11, 2007) (Supp. 000262). (Duke has authority to recover program costs,
lost margins, and shared savings associated with the implementation of a set of DSM programs
for residential smalUmedium size business consumers.).

41 $25.33-$15.00 = $10.33, $10.33/$15.00 x 100 = 68.9 percent.
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that as part of the compact to make energy efficiency a success, the Commission consider not

only company incentives and revenues but also customer incentives to participate in programs.

If the price signal encourages consumption or if customers invest in energy efficiency only to see

their payback periods extended, this can have a chilling effect on continued investments in

energy efficiency. Such an outcome is anathema to the intent of the law. Therefore, the

residential rate design as approved by the Commission was unlawful and in violation of Ohio

policy due to its failure to promote energy efficiency and encourage conservation and should,

therefore, be reversed and remanded by this Court.

D. The PUCO disregarded an alternative rate design that would not have
violated R.C. 4929.02 or R.C. 4905.70.

The Commission was faced with a decision between two alternative rate design methods:

1) an SFV rate design which is a levelized rate design, which recovers most fixed costs up front

in a flat monthly fee, or 2) a decoupling rider, which maintains a lower customer charge and

allows the company to offset lower sales through an adjustable rider. The Company and

Commission's Staff supported the SFV approach. The Appellants advocated for the adjustable

rider approach that incorporated a decoupling mechanism. The Commission offered the

following unreasonable explanation for its preference for the levelized method:

On balance, the Commission finds the levelized rate design advocated by
Duke and Staff to be preferable to a decoupling rider. Both methods
would address revenue and earnings stability issues in that the fixed costs
of delivering gas to the home will be recovered regardless of consumption.
Each would also remove any disincentive by the company to promote
conservation and energy efficiency. The levelized rate design, however,
has the added benefit of producing more stable customer bills throughout
all seasons because fixed costs will be recovered evenly throughout the
year. In contrast, with a decoupling rider, as favored by OCC, customers
would still pay a higher portion of their fixed costs during the heating
season when their bills are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-
than-expected sales.
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A levelized rate design also has the advantage of being easier for
customers to understand. Customers will transparently see most of the
costs that do not vary with usage recovered through a flat monthly fee.
Customers are accustomed to fixed monthly bills for numerous other
services, such as telephone, water, trash, internet, and cable services. A
decoupling rider, on the other hand, is much more complicated and harder
to explain to customers. It is difficult for customers to understand why
they have to pay more through a decoupling rider if they worked hard to
reduce their usage; the appearance is that the company is penalizing them
for their conservation efforts. Order at 18-19 (Appx. 000031-000032).

The Commission readily admits that both altemative rate design methods address the

revenue and earnings stability issue and remove the disincentive for the utility to engage in

energy efficiency and conservation. However, the reasons for the Company's acceptance of the

SFV rate design was its singular focus on revenue stability. Duke's concern with the present rate

design (consisting of a lower customer charge and a higher volumetric rate) had more to do with

its ability to collect a fixed amount of revenue, regardless of consumers' usage level, and less to

do with the desire for customers to conserve. It must be noted that rates are set by the

Commission in order to permit the Company an "opportunity" to collect a fair rate of return --

rates are not designed to "guarantee" the utility anything.43 The Commission had the opportunity

to balance Duke's revenue stability concerns with consumer energy conservation interests by the

implementation of an alternative rate design which incorporates a decoupling mechanism with

appropriate consumer safeguards instead of the SFV rate design.

In sharp contrast to these problems encountered with an SFV rate design is a decoupling

mechanism which is accountable, transparent and fair. The utility collects its Commission-

authorized revenues, but unlike the SFV rate design, customers have a mechanism that ensures

43 Bluefield Water Works & Improvement Company v. Pub. Serv. Comm. of West Virginia, 43S,
Ct. 675, 692, 262 U.S. 679 (June 11, 1923) ("A public utility is entitled to such rates as will
permit it to carn a return on the value of the property which it employs for the convenience of the
public ***; but it has no constitutional right to profits such as are realized or anticipated in
highly profitable enterprises or speculative ventures.").

32



fairness by providing a credit if the utility over-collects from them. Furthermore, a decoupling

mechanism sends more accurate and appropriate price signals to customers encouraging less use

and more conservation. Decoupling provides customers the tools to lower their consumption.

Decoupling also benefits society by motivating individual customers to engage in energy

efficiency. According to a study by the American Council for an Energy-Efficient Economy

("ACEEE"), if consumption can be reduced by 1 percent per year every year for five years, then

the price of natural gas can be reduced by 13 percent due to reduced demand.^"

The Commission also admits that the both methods remove any disincentive for the

Company to promote energy efficiency and conservation. As argued by OCC, "[t]he SFV rate

design does not maintain the customer incentive to conserve and further mutes the price signal to

the customer." OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 2 (Supp.000063). Therefore,

a decoupling mechanism provides more of a "proper balance" between the Company and the

consumer, rather than an SFV rate design which only addresses the Company's need for revenue

stabilization.

The Commission found more favorably for the SFV rate design because of its levelizing

effect on customer billings. Order at 18 (Appx. 000031). However, the record does not support

the assumption that customers are interested in the levelizing effect that the SFV rate design

offers them. hi fact, the argmnent that a larger fixed charge will levelize customer bills is

irrelevant and without merit. Neither the Company nor the Staff, Tr. Vol. I. at 240 (Supp.

000059) offered any valid studies to support the belief that consumers are interested in a forced

44 American Council for an Energy-Efficient Economy, Report No. U051, Examining the
Potential for Energy Efficiency To Help Address the Natural Gas Crisis in the Midwest, (January

2005) at 5.

33



levelized fixed charge. On cross-examination Duke witness Smith offered what was apparently

the only study that was performed:

Q. My question is, Mr. Smith, did you look at any studies, opinion
studies, where customers evidence a preference for fixed prices,
yes or no?

A. Yes.
Q. Okay. And what was that study?
A. My own personal family use. I prefer cell phones with fixed

minutes, fixed charge, fixed internet service.
Q. And you are, of course, representative of all residential customers?
A. I am certainly a residential customer, yes. Tr. Vol. I at 188 and

196 (Supp. 000049 and 000050).

A "study" with one data point, regarding a service where usage has no seasonality, is not a

statistically significant study. This is a preference expressed by one individual, not a study and

Duke failed to maintain its burden of proof.

Unfortunately, the Commission was all too willing to accept the Company's argument in

support of its position. The Commission stated: "Customers are accustomed to fixed monthly

bills for numerous other services, such as telephone, water, trash, intemet and cable." Order at

18 (Appx. 000031). These services that the Commission relies upon for fixed charge billing

examples do not involve the consumption of a precious natural resource with the exception of

water, and Ohio water utilities still rely upon a rate design that incorporates a large volumetric

based charge. In the recent Ohio American Water case, the PUCO Staff refused to support the

increase to the customer charge requested by the Company.45 In fact, instead of an increase, the

PUCO Staff proposed the current customer charge be decreased by 23.4 percent."b

45 In the Matter of the Application of Ohio-American Water Company to Increase Its Rates For
Water and Sewer Service Provided to Its Entire Service Area, Case No. 07-1112-W S-AIR, Staff
Report at 32 (May 28, 2008). (The Company's current customer charge was $9.41 and the
Company proposed $10.59) (Supp. 000269-000273).

46 Id. at 35. The PUCO Staff proposed a $7.21 customer charge, or a 23.4 percent reduction
($9.41 - $7.21/$9.41) (Supp. 000273).
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In essence, the Commission, recognizing that both rate designs provide revenue stability

for the utility and removed disincentives to engage in energy efficiency, placed a premium on

rate stability over energy efficiency. While there are statutes that require the Commission to

consider energy efficiency, the Commission cited no statutes that support rate stability as a

policy.

The Commission Order further misses the mark regarding budget billing. Chairman

Schriber stated

Finally, those who argue that inadequate price signals are the biggest issue
need only look at the impact of budget billing. What signal is being sent
when the bill each month is the same regardless of consumption? Yet, is
anyone recommending the elimination of budget billing? Order at
Concurring Opinion of Chairman Alan R. Schriber page 2 of 3 (Appx.
000041).

What is missing in this analysis is that in the budget billing scenario, unfettered consumption will

be remedied through the true-up mechanism. The SFV rate design does not include a true-up

mechanism. Therefore, the concem that a customer is getting the wrong price signal when being

sent the same bill each month, regardless of consumption, is legitimate for the SFV rate design.

It should further be pointed out that currently only approximately 20 percent of Duke's

natural gas residential customers have chosen to participate in Duke's budget billing program.

Tr. Vol. I at 38 (Supp.000039). The evidence was uncontroverted and suggests that Duke's

customers do not initiate budget billing because the natural leveling effect of their total energy

bills, the gas and electric, form sort of a natural budget billing plan in itself. Tr. Vol. I at 38

(Supp. 000039) The fact that the vast majority (80 percent) of Duke's natural gas customers

have not chosen the budget billing option is a revealed preference and, should be significant

evidence to support the fact that they are not particularly interested in a levelized bill. Moreover,

budget billing is an option that customers can choose. SFV as approved by the Commission, is
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not. The Commission should not force customers who have rejected budget billing to accept it in

the form of a SFV rate design and then be told that this form of a levelized billing is a benefit,

contrary to their own preferences.

It is unreasonable for the PUCO to rely on the mere stabilizing effect that the SFV rate

design offers to Duke's customers in an effort to support its implementation of the levelized rate

design. Absent any independent studies to demonstrate consumer preference, the PUCO has

merely speculated as to what it is that consumers want. The manifest weight of the evidence

supports the fact that Duke's residential customers have not voluntarily participated in budget

billing an alternative means for consumers to levelize their natural gas bills.

Finally, the Commission found in favor of the SFV rate design because it would allegedly

be easier for customers to understand. Order at 19 (Appx. 000032). However, as has been seen

so often throughout the Order in this case, the Commission's statement is made without a

scintilla of record evidence in support.47 There were no studies conducted or consumer surveys

taken to establish such a fact. It is just stated as if it must be so.

The Connnission was faced with a decision to either implement a rate design that has a

negative impact on a customer's energy conservation efforts, or a rate design that positively

impacts on those efforts. The Commission approved the former. The Commission's Order does

not adhere to the state policy in R.C. 4929.02 and R.C. 4905.70, because it failed to approve the

rate design that included a smaller customer charge ($6.00), a higher volumetric rate, and a

decoupling mechanism with appropriate consumer safeguards that would have positively

impacted consumers' energy conservation efforts. Therefore, the Commission's Order should be

reversed and remanded.

47 Tr. Vol. I at 196 (Supp. 000050); See also Tr. Vol. I. at 240 (Supp. 000059).
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Proposition of Law 4.

A Finding Of The Public Utilities Commission Which Is Manifestly Against
The Weight Of The Evidence Is Unreasonable And Unlawful.48

The PUCO has implemented the SFV rate design against the manifest weight of the

evidence. The Commission's rush to implement the SFV rate design without taking the

necessary time to study its impacts on Duke's residential customers supports the argument that

the Commission should not have implemented the SFV. The Commission also relied on

arguments that low-income customers benefited by the rate design supported by the PUCO's

Order. The PUCO's Order is manifestly against the weight of the evidence and is unreasonable

and unlawful. This Court should reverse and remand the PUCO's Order with instructions to

perform the independent study necessary to allow the Commission to thoroughly evaluate the

SFV rate design's impacts before approving a more permanent implementation of this radically

different rate des gn•

A. The PUCO's Implementation Of An SFV Rate Design Is Against The
Manifest Weight Of The Evidence.

Decisions such as General Motors v. Pub. Util. Comm., (1976) 47 Ohio St.2d 58

articulate the standard an appellant faces with regard to challenging a PUCO Order on the

evidence:

It is well understood that the Supreme Court will not substitute its
judgment for that of the Public Utilities Commission on questions of fact
unless it appears from the record that the evidence and order are
manifestly against the weight of the evidence, or are so clearly
unsupported by it as to show misapprehension, mistake or willful
disregard of duty.

As will be explained in detail below, the Commission's approval of the SFV rate design was

done with a blatant disregard for the fact that critical and fundamental information (e.g. the SFV

48 City of Cleveland v. Pub. Util. Comm. ( 1965), 3 Ohio St.2d 82, 209 N.E.2d 424.
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rate design impact on low-income customers and impact on customers' conservation efforts) was

not available from the record evidence in this case. Therefore, the Order should be found to be

manifestly against the weight of the evidence.

Prior to rendering its Order in this case, the PUCO Commissioners, in an April 23, 2008

open session, discussed the rate design issue in rather great detail. There were repeated

references by the Commissioners to a lack of record necessary to answer their questions

predominantly surrounding the impact of the SFV rate design on Duke's residential customers.

There are two important points to be made from the Commissioners' discussion. First, the

record could not have been supplemented between the April 23, 2008 (the date of the

Commission meeting) and its Order rendered on May 28, 2008; therefore it must be presumed

that thesa questions remain unanswered today. Second, the Commissioners questions addressed

such fundamental issues regarding the implementation of the SFV rate design that absent such

information, it was unjust and unreasonable for the PUCO to have approved the implementation

of the SFV rate design without first ordering an impact study to ascertain the affect the SFV rate

design would have on Duke's residential consumers.

In its Application for Rehearing, OCC inserted numerous quotes from the April 23, 2008

Commission meeting, and cited to an electronic file of the meeting. OCC Application for

Rehearing at 28-33 (Appx. 000088-000093). The Commission in its Entry On Rehearing struck

from the record the electronic webcast file, but did not strike or contend that OCC's quotes were

inaccurate or misleading. The Commission stated:

Finally, the Commission observes that, in addition to electronically filing
its application for rehearing, OCC also uploaded an electronic video file of
the webcast of the April 23, 2008, Commission meeting, where these
matters were discussed at length by the Commissioners. Wliile
Commission webcasts may be instructional on the views of the individual
members, it is well settled that the Commission speaks through its
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published opinions and orders, as provided by Section 4903.09, Revised
Code. Murray v. Ohio Bell Tel Co., 54 Ohio Op. 82,117 N.E.2d 495
(1954). * * * Moreover, the minutes of the Commission meetings are not
considered to be a part of the record in the cases discussed. Accordingly,
the Commission will, on its own motion, strike this file from the record in
these proceedings. Entry on Rehearing at 6-7 (Appx. 000012-000013).

While OCC does not disagree with the Commission's premise that it speaks through its Orders,

given the extent of the Commission's public meeting discussion about the lack of record, it is

OCC's contention that the Commission's Order must be against the manifest weight of the

evidence and thus considered to be unjust and unreasonable.

Directly from its Order, the Commission has admitted that the impacts of the dramatic

change in residential rate design on conservation and low-income consumers were unknown.

Chairman Schriber stated:

All told it is important that we arrive at a decision as expeditiously as
possible. I believe that over the years the lesson to be learned is that we
can never know with absolute certainty all of the facts and all of the
possible outcomes. Order at Concurring Opinion of Chairman Alan R.
Schriber page 3 of 3 (Appx. 000042).

Commission Schriber's statement offers some insight into the willingness of the Commission to

render decisions without having before it "all of the facts and all the possible outcomes."

However, in this case, the facts and possible outcomes that are missing are so fundamental such

that rendering an opinion without sufficient record evidence must be found to be against the

manifest weight of the evidence.

At the April 23, 2008 PUCO meeting, several Commissioners expressed concern about

the lack of evidence in the record regarding the effects of an SFV rate design on low-income

users and conservation. Worried about "some customers who will inevitably be impacted quite

negatively and potentially see substantial, double digit rate increases[,]" Commissioner

Centolella stated:
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I think it would be certainly helpful to the Commission for the
Company to file in this case data showing for different deciles ***
what the sales figures actually are for residential customers, so that
we can take a look at what those bill impacts are going to be, both for
residential customers as a whole and also for some breakdown of low
income customers, either by PIPP or HEAP or some combination thereof,
depending on what the Company has the data for, so that we can actually
see what those impacts are and can look at what alternatives -- what
alternative approaches might have in terms of those impacts, because
there's certainly going to be some customers who may be on fixed
incomes for whom that impact could be substantial. Application for
Rehearing at 29 (Appx. 000089).

Echoing Commissioner Centolella's concern over a lack of evidence in the record

regarding the effects of SFV, Commissioner Roberto stated:

I do not disagree with Commissioner Centolella in the least, that
externalities are incredibly important. We do not have good evidence in
this record, and I would urge in future cases that we should have some
degree of information in front of us so that we can try to account for those
extemalities. Those extemalities, I am honestly not sure that we get a
better result by going to decoupling or straight fixed variable, but in
this case, I don't have the information in front of me to make a
judgment on that. Id. (Appx. 000089).

***

A downside of straight fixed variable is certainly rate shock, and I am
concerned with that. And I would concur with Commissioner
Centolella that we do not have in our record information that would
allow me to assess the impacts of the required rate distribution- -
redistribution on that volume of those low volume users in the lowest
percentile of usage. And I would really like to have that kind of
information in front of us as we weigh this. Id. (Appx. 000089).

***

While philosophically, the straight fixed variable is appropriate, from my
perspective, that is with the caution that we need to be sensitive to the rate
impact and the rate shock. And we do not have in front of us adequate
information to make that judgment right now. And I do urge that we
need to be able to understand, on the record, with the record before
us, the actual impacts for high end users and low end users ***. Id.
at 29-30 (Appx. 000089-000090).

***

Specifically regarding the lack of evidence in the record about the effects of SFV on

conservation, Commissioner Roberto stated:
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* * * As a policy matter, I would stand strongly behind a conservation
program -- any way that we can structure rates to lead to conservation and
efficient use of energy. Some might suggest that having the high volume
users subsidize low volume users would lead to that. I would disagree,
because the information that we have in front of us does not link high
volume usage to inefficient usage. We simply don't know. When we
look at our PIPP users, for instance, we see overall increased usage. That
does not suggest to me that our PIPP customers are making poor choices. It
suggests possibly to me that our housing stock for our PIPP customers is not
affording them the ability to make energy conservation choices.

Now, I don't have evidence in front of me that would support either of
those conclusions, that our PIPP customers make bad choices or that they
have poor housing stock. That is not in the record. I can't make that
judgment. With that in front of me, I'm going to try to find a system that
has the closest allocation of costs as best we have them in front of us. Id. at
30 (Appx. 000090) (emphasis added).

Commission Chairman Alan Schriber also admitted that the Commission was uncertain

of the impacts of SFV, stating:

If you want to start making a list of externalities, you will never get to the
end, okay? And we don't even know, we can't even imagine, the
externalities that are going to occur. And when it comes to internalizing
the externalities, we can't even imagine who is going to be internalizing
them or how. I mean, that's up for grabs and its down the road and it will
never -- that's a process that's never going to end as you can imagine.
Externalities will always be there - you improve one - [and] pick up one
somewhere else, that's just the nature of general equilibrium; it keeps going
on and on and on. So, externalities -- it's a problem, but you know, we have
to begin somewhere, and I think straight fixed variable is a rational place to
begin.

However, we have to think of the income effects, and we've all agreed,
we are not quite sure of the income impacts of straight fixed variable.
Id. at 30-31 (Appx. 000090-000091).

The reality of this is that the record in this case with regard to the impact the SFV rate

design will have on Duke's residential customers is not clear. With so many fundamental

questions surrounding customer impacts resulting from implementation of the SFV rate design

and such a dearth of information on the record, it was against the manifest weight of the evidence

for the Commission to approve the implementation of the SFV rate design. and this Court should

41



reverse and remand this case for the Commission to place specific reporting requirements placed

upon Duke to assure all Commission inquiries and customer impacts are adequately evaluated

including due process protections that provide an opportunity for interested parties to present

evidence at hearing to challenge the proposed rate design before implementation of the SFV rate

design is approved.

In Columbia Gas Of Ohio, Inc's most recent rate case, the Commission approved an

independent study of the impacts of the SFV rate design on Columbia's residential customers. The

Commission's Order stated,

As part of the stipulation, Columbia will fund and manage a
comprehensive DSM/Conservation Program Evaluation Study. The
scope of study will be cooperatively developed by Columbia, staff,
OCC, OPAE, and other interested parties and will include, but not be
limited to, the effects of a levelized rate design on: consumption
decisions, conservation efforts, and uncollectible account balances at
all levels of income and usage levels; low-use/low-income customers
consumption patterns; PIPP enrollments and arrearages; and
consumers' energy efficiency investment decisions. * * * All of the
Parties agree that this Joint Stipulation and Recommendation would
not preclude the filing of an action or complaint based on the
DSM/Conservation Program Evaluation study * * *.49

The manifest weight of the evidence does not support the PUCO's approval of the implementation of

the SFV rate design in this case. Therefore, this Court should reverse and remand this case to the

Commission for further deliberation consistent with the evidence presented and the policies of the

state of Ohio.

The Commission did approve a low-income program as a pilot in an attempt to mitigate the

harm the SFV rate design would cause Duke's non-Percentage of Income Payment Plan low-income

customers. The Order stated, "This new program will provide a four-dollar, monthly discount to

"' In the Matter of the Application of Columbia Gas of Ohio, Inc. for Authority to Amend Filed
Tariffs to Increase the Rates and Charges for Gas Distribution Service, Case No. 08-72-GA-
AIR, et al., Opinion and Order at 21 (December 3, 2008). (Supp. 000218).
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cushion much of the impact on qualifying customers. To ensure that this discount is available to as

many customers as possible, we direct that Duke expand this pilot program to include up to 10,000

customers, instead of the 5,000 customers specified in the Stipulation. * * * Following the end of

the pilot program, the Commission will evaluate the program for its effectiveness in addressing our

concerns relative to the impact on low-use, low-income customers." Order at 19-20 (Appx. 000032-

000033).

While a study is important, the Commission implemented the pilot in a manner that only

addresses one of many concerns that have been raised against the SFV rate design, its impact as to

low-income customers. However, the approved pilot program was done with no evaluation on the

extent of the low-income customers' need (e.g. whether allowing 10,000 customers to participate is

sufficient, or whether the $4.00 per month credit was adequate). A more expansive study of all

impacts to residential customers should have been considered through a more exhaustive study of the

overall impacts resulting from the implementation of the SFV rate design. It should be noted that no

such program exists where rates have traditionally been based on the volume of natural gas

consumption. If the Commission had been so sure that its favored rate design would do no harm,

this pilot would have been unnecessary in the first place.

Although the PUCO is given significant discretion in the determination of rate structures,

the PUCO in this case abused that discretion by failing to implement the SFV rate design without

requiring sufficient evaluation of customer impacts from the approved rate design.50 There are

examples of more deliberate and more openly debated policy changes that the Commission has

undertaken but as pilot programs. One example is the manner in which residential customers have

been afforded the opportunity to switch to a competitive retail natural gas service provider under

50 General Motors Corp. v. Pub. Util. Comm., (1976) 47 Ohio St.2d 58, 65, 351 N.E.2d 183.
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R.C. Chapter 4929 ("Choice Programs") which were first implemented as pilot programs. Even

now, over 10 years after the first programs were put in place,s' the Choice Programs are still

governed with the understanding that the Commission can make any changes or modifications as

needed.5z The Choice Programs were developed over a period of years with all Stakeholders being

able to participate in an open process. Moreover, each LDC individually addressed Customer

Choice, and any one company plan was not forced on all others. The Staff and the Commission

recognized the magnitude of the changes being proposed in the Choice Programs and dealt with

the issue accordingly.

Another example is the implementation of a Wholesale Auction. Despite the fact that

virtually all stakeholders have declared the wholesale auction for Dominion East Ohio ("DEO") to

be a success, the Staff has been hesitant to impose a similar wholesale auction on other large Ohio

LDCs.s' The Wholesale Auction process for DEO was considered a significant policy change in

51 In the Matter of the Commission's Investigation of the Customer Choice Program of Columbia
Gas of Ohio, Inc., Case No. 98-593-GA-COI; In the Matter of the Commission's Investigation of
the Energy Choice Program of the East Ohio Gas Company, Case No. 98-594-GA-COI (Supp.

000292); In the Matter of the Commission's Investigation of the Customer Choice Program of
the Cincinnati Gas & Electric Company, Case No. 98-595-GA-COI (Supp. 000292); In the
Matter of the Application of Columbia Gas of Ohio, Inc., for Statewide Expansion of the
Columbia Customer Choice Program, Case No. 98-549-GA-ATA (Supp. 000292); In the Matter
of the Application of the East Ohio Gas Company for Authority to Implement Two New
Transportation Services, for Approval of a New Pooling Agreement, and for Approval of a
Revised Transportation Migration Rider, Case No. 96-1019-GA-ATA, Finding and Order (June
19, 1991) (Supp. 000292).

52 Order at Concurring Opinion of Chairman Alan R. Schriber at 3 ("All told, it is important that
we arrive at a decision as expeditiously as possible. I believe that over the years the lesson to be
learned is that we can never know with one hundred percent certainty all of the facts and all of
the possible outcomes. This is precisely why the law has provided this Commission with the
ability to react to adverse outcomes should they arise. This is the ultimate consumer
protection.").

S' In the Matter of the Application of the East Ohio Gas Company d/b/a Dominion East Ohio for
Approval of a Plan to Restructure its Commodity Service Function, Case No. 05-474-GA-ATA,
Post-Auction Report of Dominion East Ohio Phase 1 Supply Auction, (August 29, 2006) at 4-5
(Supp. 000284-000285).
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how LDCs purchase gas for sales customers. The DEO Wholesale Auction process took well over

13 months and was open to all Stakeholders.s"

In sharp contrast with the current proceeding, the Choice Program and Wholesale Auction

were both the product of long deliberate processes that included participation by all Stakeholders

before any decision was made. The deliberate nature of this review and implementation are

magnified in this case as the PUCO did not merely impose the Customer Choice Program or the

Wholesale Auction on Duke. Instead, in this case, the Commission agreed to merely establish a

process to discuss the Wholesale Auction issue. Order at 11. (Appx. 000024.). This begs the question

of why the PUCO would be so deliberate with the Choice Program and Wholesale Auction --

programs that have resulted in quantifiable benefits for consumers -- and yet is so fast to act on the

SFV rate design -- a change that produces quantifiable benefits only for the Company and high-use

residential customers but results in detriments for low-use low income customers. Note also that in

the examples cited; it was done with full participation of the parties, culminating in a consensus.ss

There is no such consensus here. In fact, the only support for the Commission's position can be

found with the utilities. No consumer representative supports the Connnission on the SFV.

54 Id. Opinion and Order (May 26, 2006) (Supp. 000280).

" Id. at 000285; See also In the Matter of the Commission 's Investigation of the Customer Choice
Program of Columbia Gas of Ohio, Inc., Case No. 98-593-GA-COI; In the Matter of the
Commission's Investigation of the Energy Choice Program of the East Ohio Gas Company, Case

No. 98-594-GA-COI (Supp. 000292); In the Matter of the Commission's Investigation of the
Customer Choice Program of the Cincinnati Gas & Electric Company, Case No. 98-595-GA-

COI (Supp. 000292); In the Matter of the Application of Columbia Gas of Ohio, Inc., for
Statewide Expansion of the Columbia Customer Choice Program, Case No. 98-549-GA-ATA

(Supp. 000292); In the Matter of the Application of the East Ohio Gas Company for Authority to
Implement Two New Transportation Services, for Approval of a New Pooling Agreement, and
for Approval of a Revised Transportation Migration Rider, Case No. 96-1019-GA-ATA, Finding
and Order (June 19, 1991) (Supp. 000295) (All interested parties were allowed to participate in a
collaborative setting.).
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The PUCO's deliberation leading up to its Order which included discussions regarding

critical and fundamental record evidence that was not available, as well as the Order itself

demonstrate that the Order is manifestly against the weight of the evidence. The record was

incomplete and did not support the action taken by the PUCO. Therefore, this Court should

reverse and remand this case to the Commission with instructions to requiring the Duke to

conduct an independent study that will provide the Commission with data necessary to assess the

impact that the SFV rate design has on Duke's residential customers who are being charged for

natural gas delivery service under this rate design.

B. The PUCO's determination that the SFV rate design benefits low-income
customers is against the manifest weight of the evidence.

The fact that there is an adverse affect on low-use customers as a result of

implementation of the SFV rate design in this case is without question. While the record is clear

as to the impact that the SFV rate design has on low-use customers, the actual impact that an

SFV rate design will have upon Duke's low-income customers is unknown and debatable. The

Commission acknowledged that:

with this change in rate design, as with any change, there will be some
customers who will be better off and some customers who will be worse
off, as compared with the existing rate design. Order at 19 (Appx.
000032).

The record in this case does not answer the question of how the SFV rate design impacts the low-

income low-usage customer. It would seem axiomatic that such a fundamental question would

need to be fully explored and analyzed prior to approving such a dramatic change in policy. The

SFV rate design approved by the Connnission is bad news for a majority of Duke's low-use

customers, some of whom are low-income customers, who will now be forced to subsidize

Duke's larger-use customers. The SFV rate design has the effect of making "the distribution cost

per Ccf that a customer faces * * * higher at lower consumption levels than at higher
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consumption levels." OCC Ex. No. 5 (Gonzalez Direct Testimony) at 14 (Supp. 000157), See

also Staff Ex. No. 3 (Puican Direct Testimony) at 5 (Supp. 000181). Such a rate design is

inherently unfair to low-usage, low-income customers, who because of their limited means,

likely live in smaller dwellings, such as apartments, and use less natural gas than wealthy

homeowners with large homes. The SFV rate design is not only unfair to these customers with

small incomes, it is extremely insensitive in its timing; coming on the heels of several years of

belt-tightening by America's working poor, amidst a nationwide mortgage foreclosure crisis and

with the country in a recession.

Rather than recognizing SFV as injurious to Duke's low-income customers, Duke and the

Staff witness assert that an SFV rate design is beneficial. Staff Ex. No. 3 (Puican Direct

Testimony) at 5-6 (Supp. 000181-000182).56 The Commission accepts in its Order Duke and the

Staff's argument based upon the erroneous assumption that Duke's Percentage of Income

Payment Plan customers, many of whom are high energy users, are representative of all of

Duke's low-income customers. Order at 15 (Appx.000028). However, the record reflects that

Percentage of Income Payment Plan customers constitute only 23 percent of the low-income

households in Hamilton County, Duke's largest county served, and only about 10 percent of the

total low-income customers purchasing gas from Duke. OCC Ex. No. 18 (Gonzalez Rebuttal

Testimony) at 4-6 (Supp. 000065-000067) Tr. Vol. I at 221-222 (Supp. 000057-000058).57 The

parties agree that Percentage of Income Payment Plan customers have demonstrated higher use

of energy than non-Percentage of Income Payment Plan customers, and also that low-income

56 Staff witness Puican stated, "Because high-usage customers will benefit from the SFV rate
design, and low-income customers are more likely to be high usage customers, it is reasonable to
conclude that low-income customers are more likely to actually benefit from SFV."

57 There are 66,0001ow-income Duke customers in Hamilton County and over 100,000 low-
income customers in Duke's service territory.
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customers are more likely to rent than own their homes, but the consensus ends there. OCC Ex.

No. 18 (Gonzalez Rebuttal Testimony) at 5-7 (Supp. 000066-000068.); Staff Ex. No. 3 (Puican

Direct Testimony) at 5 (Supp. 000181).

The Commission erroneously stated that: "OCC and OPAE insist that the levelized rates

will harm low-income customers and that the Percentage of Income Payment Plan customer data is

not indicative of other Duke low-income customers, but offered no data to support this contention

(OCC Br. at 46-53; OPAE Br. at 4,8)." Order at 15 (Appx. 000028). In actuality, OCC offered

into evidence the latest Impact Evaluation by the Ohio Department of Development's Home

Weatherization Assistance Program ("HWAP"), which found that PIPP weatherization participants

"used 20 percent more energy than non PIPP [low- income] participants." OCC Ex. No. 18

(Gonzalez Rebuttal Testimony) at 6 (Supp. 000067). In fact, it was the Company and Staff who

offered no evidence to support their assertion that Percentage of Income Payment Plan customers

were an appropriate proxy for low-income customers.

Duke chose Percentage of Income Payment Plan customers as a proxy for low-income

customers with little regard for the accuracy of such a choice. Duke examined only ten houses, via

the Hamilton County Auditor's website, as the basis for the Company's assertions regarding the

characteristics of Percentage of Income Payment Plan customer housing. Tr. Vol. I at 82-83

(Supp. 000044-000045). With ten thousand households participating in Percentage of Income

Payment Plan in Duke service territory, the Company offers no explanation regarding how it can

reasonably hold out the "top ten" Percentage of Income Payment Plan customers' homes as being a

fair representation of the thousands of Percentage of Income Payment Plan customers' housing

stock. The Company's witness acknowledged that there was no characteristic analysis performed

on the housing stock of the larger, low-income population. Tr. Vol. I at 83 (Supp. 000045).
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Therefore, it is unknown to the Company whether or not the inadequate sample used to evaluate

Percentage of Income Payment Plan participant housing is at all indicative or similar to the

housing characteristics of the low-income population in general.

In addition, Duke witness Smith stated that he has no idea what percentage of the total low-

income customer base is represented by Percentage of Income Payment Plan customers. Tr. Vol. I

at 81 (Supp. 000043). Without knowing the percentage of total low-income customer base

represented by Percentage of Income Payment Plan participants, the Commission cannot

reasonably proffer this group of customers as being representative of a customer group of

unknown size. Further, it is highly likely that those who are low-income/low energy users may be

eligible for one or more assistance programs, including Percentage of Income Payment Plan, but

choose not to participate in them due to the fact that their usage is low enough to be affordable

under the former rate design. This reveals yet another new issue or problem - given this new rate

design, will there be an increase in the Percentage of Income Payment Plan enrollments which are

subsidized by all other customers. This is yet another impact that the Commission did not consider

and on which there is little, if any, record.

The manifest weight of the evidence demonstrates that low-income customers, who are not

on the Percentage of Income Payment Plan program, are harmed from the SFV rate design. Because

the Commission's Order relies upon the opposite and unreasonable conclusion to support its Order

adopting the SFV rate design, the Order is against the manifest weight of the evidence and thereby

unreasonable and unlawful. Therefore, this Court should reverse and remand this case to the

Commission.

V. CONCLUSION

As demonstrated above, the Commission erred by approving a Straight Fixed Variable rate

design for several reasons. First, the PUCO's Order is unlawful because the residential SFV rate
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design was approved without the Commission requiring Duke to comply with the notice

requirements pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43. Second, it was

unreasonable for the Commission to approve the extraordinarily large increase in the monthly

customer charge produced by the SFV rate design, in violation of the Commission's prior rate

design precedent and regulatory policy of gradualism. Third, the Commission's Order is unlawful

because approving the SFV rate design discourages conservation in violation of R.C. 4929.02 and

R.C. 4905.70. The SFV rate design sends the wrong price signals to Duke's consumers, extends

the pay back period of consumer investments in energy efficiency, and thereby, does not remove

customer disincentives to invest in energy efficiency. In addition, because Duke has an existing

Demand-Side Management program, SFV provides no additional incentive to Duke to participate

in energy conservation programs. Fourth, the PUCO's Order is against the manifest weight of the

evidence and is therefore unreasonable and unlawful. The record does not support the

Commission's conclusions that low-income customers benefit from an SFV rate design, that

budget billing supports an SFV rate design, or that SFV should be implemented. This Court

should therefore reverse and remand the PUCO's Order.
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NOTICE OF APPEAL

Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11 and

4903.13, and S. Ct. Prac. R. Il (3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Opinion and Order entered in its Journal on May 28, 2008; and its

Entry on Rehearing entered in its Joumal on July 23, 2008 in the above-captioned cases.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of Duke Energy Ohio, Inc. ("Duke Energy" or "Company'), Appellant was a party of

record in the above-captioned PUCO cases.

On June 27, 2008, Appellant timely filed an Application for Rehearing from the May 28,

2008 Opiruion and Order pursuant to R.C. 4903.10. Appellant's Application for Rehearing was

denied with respect to the issues raised in this appeal by an Entry on Rehearing entered in

Appellce's Journal on July 23, 2008.

Appellant files this Notice of Appeal complaining and alleging that Appellee's May 28,

2008 Opinion and Order, and the July 23, 2008 Entry on Rehearing are unlawful and

unreasonable, and the Appellee erred as a matter of law, in the following respects that were

raised in Appellant's Application for Rehearing:

A. The Commission erred by approving a rate design that is unreasonable and
violates prior Commission precedent and policy and is against the manifest
weight of the evidence.

B. The Commission erred by approving a rate design that includes an increase
to the monthly residential customer charge without providing consumers
adequate notice of the Straight Fixed Variable rate design pursuant to
R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.

C. The Commission erred by approving a Straigbt Fixed Variable rate design
that discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.
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D. The Commission erred when it failed to comply with the requirements of
R.C. 4903.09, and provide specific findings of fact and written opinions
that were supported by record evidence.

WHEREFORE, Appellant respectfully submits that the Appellee's May 28, 2008 Opinion

and Order and July 23, 2008 Entry on Rehearing are unreasonable and unlawful, and should be

revezsed, vacated, or modified. These cases should be remanded to Appellee with instructions to

correct the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
(0002310)
OHIO CONSUMERS' COUNSEL

By:
Lan"_ Sjaufir, (0039223) Counsel of Record
Joseph P. Serio (0036959)
Michael E. Idzkowski (0062839)
Assistant Consumers' Counsel

The Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
sauera occ.state.oh.us
seriona,occ.state.oh.us
idzkowskiCoZocc. state.oh.us

Attorneys for Appellant
Office of the Ohio Consumers' Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal of the Office of the Ohio

Consumers' Counsel was served upon the Chairman of the Public Utilities Commission of Ohio

by leaving a copy at the office of the Chairman in Columbus and upon all parties of record by

hand-delivery or regular U.S. Mail this 16th day of September 2008.

n
Attor'ney for Appellant
Office of the Ohio Consumers' Counsel

COMMISSION REPRESENTATIVES
AND PARTIES OF RECORD

Alan R. Schriber, Chairman
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, OH 43215-3793

Duane W. L.uckey, Section Chief,
William Wright, Asst. Attorney General
Public Utilities Commission of Ohio
180 East Broad Street
Columbus, OH 43215-3793

Paul A. Colbert
Associate General Counsel
Duke Energy Ohio
139 Fourth Street, Room 25 ATII
Cincinnati, Ohio 45201

David F. Boehm
Michael L. Kurtz
Kurt J. Boehm
Boelun, Kutz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati. Ohio 45202-4454

Thomas Lindgren
William Wright
Sarah Parrot
AttorneyGeneral'.s Office
Public Utilities Section
180 East Broad Street, 9`h Floor
Columbus. Ohio 43215

David Rinebolt
Ohio Partners for Affordable Energy
231 West Lime Street
P.O. Box 1793
Findlay, Ohio 45839-1793
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John M. Dosker
General Counsel
Stand Energy Corporation
1077 Celestial Street, Suite 110
Cincinnati, Ohio 45202-1629

Jobn W. Bentine
Mark S. Yurick
Chester, Willcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, Ohio 43215-4213

Howard Petricoff
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
Columbus Ohio 43215

John M. Dosker
Stand Energy Corporation
1077 Celestial Street Suite 110
Cincinnati Ohio 45202-1629

Sally W. Bloomfleld
Thomas J. O'Brien
Bricker & Eckler LLP
100 South Third Street
Columbus, Ohio 43 2 1 5-421 9

Mary W. Christensen
Christensen Christensen Donchatz Kettlewell&
Owens, LLC
100 East Campus View Blvd. Suite 360
Columbus Ohio 43235

W. Jonathan Airey
Gregory D. Russell
Vorys Sater Seymour and Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008

Todd M. Smith
Schwarzwald & McNair LLP
616 Penton Media Building
1300 East Ninth Street
Cleveland, Ohio 44114
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CERTIFICATE OF FILING

I certify that this Notice of Appeal has been filed with the docketing division of the

Public Utilities Conunission of Ohio in accordance with sections 4901-1-02(A) and 4901-1-36 of

the Ohio Administrative Code.

; Counsel of Record
CounAel for Appellant
The Office of the Ohio Consumers' Counsel
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I
BEFORB

THE PZJSL.IC ]7TILITXES COMMLSSION OF OHIO

In the Matter of the Applicatfon of Duke )
Bnergy Ohio, Iru. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke )
l3nergy ONo, Inc for Approval of an ) Cave No. 07•590-GA-ALT
Alternative Rate Plan for Gas Distribution )
Service. )

)In the Matter of the Appiication of Duke
Hnergy Ohio, Inc. for Approval to Change ) Case No. 07a91-GA.-AAM
Accounting Methods. )

HNTRY ON

(1)

The Comrni®sion finds:

On July 18, 2007, Duke Energy of Ohio, lnc, (Duke) filed
appfications to increase its gas distribution rates, for authority
to impiement an alternative rate plan for its gas diatrfbution
services, and for approval to change accounting methods. On
Pebruary 28, 2008, the part#es fiieti a Joint Stipulation and
Recoaymendation (Stipulation) resolving all the Issues raised in
the application except the iasue of resiclential rate desigrL By
Opinion and Order fssued May 28, 2008, the Commission
approved the Stipulation and, based on the record presented,
adopted a"ievelized" residential rate design to decouple
Duke's revenue recovery from the anwunt of gas actually
consuuied.

(2) Section 4903.10, Revised Code, states that any party who has
entened an appearance In a Commission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by f9ling an applfcation within 30 days after the
entry of the order upon the journal of the Comm9saion.

(3) On June 27, 2008, the Office of the Ohio Consumers' Couneel
(OCC) and Ohio !'artners for Affordable Energy (OPAS) filed
appllcations for rehearing. Both appltcations assert that the
May 28,2008 Order is unreasonable, unlawful and/or an abuse
of the Conunission's diacretion on the following graunds:

Thie is to oertify that the images appeariug are en
aaWrate and conplate sepro8uotioa of a case file
document deliverd in the regular course of s ess.
Tectiniaian- l,^t ,._ aate Processed, 000007



07-589-CA-AIR,et al. -2-

(a) The Comraission erred by approving a rate
design that unreasonably violates prior
Cammission precedent and poIicy, and does not
produce just and reasonable rates in violation of
Sections 4905.22 and 4909.18, Revised Code.

(b) The Commfssion erred by approving a rate
design that discourages customer conservation
efforts in violation of Sections 4929.05 and
4905.70, Revised Code.

(c) The Commission erred when It failed to comply
with the requirements of Section 4903.09, Revised
Code, and provide specific findings of fact and
written opinions that were supported by record
eviclence.

In addition to the foregoing common three arguments, OCC
adds a fourth ground for rehearing: that the Commission erred
by approving a rate design which increases the monthly
residential customer charge without providfng consunners
adequate notice of the new rate design p,+*n+•ant to Sections
4909.18,4909.19 and 4909.43, Revised Code.

(4) On July 7, 2008, Duke filed a mernorandum in opposition to the
appiicatfons for rehearing.

(5) Before addressing these arguments, we would note that the
opinion contains a clerlcal error which we now correct, nunc pro
tunc. In the summary of the stipulation on page 6, the Opfnfon
incorrectly states that Duke's revenue fncrease of $18,217,566 is
based on an 8.15 percent rate of rreturn. The stipu]ated revenue
increase was based upon a rate of return of 8.45 percent.

(6) With respect to the applfcations for reheariag, we 13rst observe
that neither OCC nor OPAB rafsm any fssues which were not
fully considered and rejected in the Opinim at pages 12-15 and
17-20, As noted therein, the only unstipulated issue left to the
Commission in this proceeding is the adoption of a new
residential gas dfstrlbutfon rate design which would reduce or
eiintinate the i9nk between natural gas sales volumes and the
utility's revenue requirement in order to mare dosely match
costs and revenues such that customers pay their fair share of
distribution costs, to reduce or eliminate any disincentive for
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07-589-GA-AIR, et al.

(7)

the utility to promote conservation programs, and to afford the
utility a reasoaable opportunity to recover fixed costs. Our
choice was between the two approaclies deemed most
appropriate to accomplish this decoupling: (1) a modified
"straight fixed-variable (8FV)" or "levellzed" rate design
which recovera most fixed costs in a flat monthly fee; or (2) a
decoupliutg rider, which maintains a lower customer charge
and allows the company to offset lower sales through an
annually adjusted rider, For the reasons set forth in the record
and our Opinion, we believe the levelized rate design best
balances the intereate of cuetomets and the utiitty.

The first ground for rehearing listed by both OCC and OPAB is
that our adoption of a levelized rate design violatee prior
Cflnunission precedent, as we11 as the regulatory princip]es of
gradualisrn and rate continuity, thereby producing unjust and
unreasonable rates in violation of Sectiona 4905.22 and 4909.18,
Revised Code. In examining these claims, we first observe that
this Commission Is not bound by any statutory requirement
relating to the regulatory principle of gradualisni, which is oniy
one of many important regulatory principles. However,
consistent with the principle of gradualism, the Commission
noted at page 19 of our Opinion that the new levelized rate
design best corrects the traditional rate design inequities while
mittgating the impact of the new rates on residential customers
by maintaining a volumetric component to tbe rabes, by
phasing in the Increase over a two-year period, and by not
reflecting the full extent of Duke's fixed msts in the proposed
fixel charge. We a]so noted that the Pilot Low lncome
Program, aimed at helping low ineome, low-use custorners pay
their bills, was crucial to our decision. Furthermare, OCC and
OPAS continue to compare the new flat monthly fee with the
customer charge under the previous distribudon rate structvre.
Such com,parisoru are misleading and distort the Impact on
customers, slnce any analysfs of the impact of the new Ievelived
rate structure shoutd consider the total customer distribution
charges, including the current Rider AMRP and the volumetric
chaxge. We note that, in associatioa with the adoption of the
levelized rate design, the volumetricc charge reflected on the
bllls of residentfai cusMmers will be reduced as the customer
charge is phased-in to reflect the eHmination of the majority of
the company's fixed costs from the volumetric charge.
Moreover, as noted in our Op3nion, at page 18, the new rate
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07-589-GA AIR, et al.

design also achieves the important regulatory principle of
matching costs and revenues to ensure that customeia pay their
fair share of distriibution costs. Accordingly, the Commission
finds that QCC`s and OPAE's requests for rehearing on such
basis should be denied.

(8) With respect to the second common ground for rehearing, both
OCC and l7PAE assert that the Cotnmission erred by
approving a rate desiga that dlscaurages customer
conservation efforts in violation of Sections 4929.05 and
4905.70, Revised Code. This argument was fully consideaed
and rejected in the Qpinion at pages 14-15 and 18-19. '17tere is
no dispute that both the modified straight f3xed-varSable rate
design and the decoupling rider reduce or elimumte any
disincentive for utility sponsored or promoted conservation
programs. There is also no diepute that, ander both of the rate
designe, a customer who niakes conservation efforts to reduce
gas consumption will equally enjoy the fuIl benefit of those
efforts for the commodity portion of their gas bill which
typfcally represents 75 to 80 percent of their total gas bill.
While under the leveliaed rate design, a lower-use customer
who conserves may not reduce his distributlon charges as
much as such cheuges would otherwise be reduced under the
decoupling rider methad, it is also true that all potential
customer savings are not guaranteed under the decoupling
rider method due to the attendant uncertainty caused by
periodic reviews and adjuetments necessary with the
decoupling rider. Moreover, any greater reduction in
distribution charges a.chieved through a decoupling rider
would have the effect of preserving the inequities within the
existing rate design that have caused higher use customers to
subsidize the fixed costs of lower use custoaners. Aa diacuased
in the Commission's opinion at page 19, the Commission opted
to move closely match costs and revenues such that customers
pay their fair share of distribution costs. FinaUy, this argument
for rehearing disregards the fact that a fundantenlal reason for
our adoption of the new rate design is to foster conservation
efforts In accordance with Sections 4929.02 and 4905.7D,
Revised Code. The only question at issue in these proceedings
Is whether a levelized rate design or a decoupl9ng rJder better
achieves all competing public pollcy goqls. As discussed at
length in our opfnfon, we believe the levetized rate design is
the better choice. This ground for rehearing is denied.

-4.
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07-589-GA-A1R, et al.

(9) The third common assignmeat of erroi is that the Commission
erred when it failed to comply with the requirements of Section
4903.09, Revised Code, by failing to provide specific findiags of
fact and written opinions that were supporbed by record
evidence. We find this assertion to be without merit The
evidence of record and arguments of the partle5 were fAy
considered as reflected in the Opinion at pages 12-15 and 17-20,
in accordance with Section 4903,09, Revised Code. The
undisputed evidence of record Is that the new levelized rates
will more closely match fixed costs with fixed revenues,
thereby ensuring that residential distribution customers pay
their fair share of the costs incurred to serve them. Our
adoption of this new rate design was conditioned upon this
consideration and upon other impmtant factors, including the
gradual phase-in of these new rates and the compm}{s new
low-income assistance plan

(10) OCC also identifies a fourth basis for rehearing in arguing that
our approval of the new levelized rate design violates Sections
4909.18, 4909.19 and 4909.43, Revised Code, by increasing the
monthly residentfai cuettomer charge without providing
consmers adequate notice.

We find tl-ds argument to be without merit. Sections 4909.18,
4909.19, and 4909.43, Revised Code, direct the utility to notify
customers, mayors and legislative authorities in the company's
service area of the application and the rates proposed there4n.
Duke served upon mayors and legislative authorities and
publiWied in newspapers throughout its affected service area
notices that met the requirements of Section 4909.18, 4909.19,
and 4909.93, Revised Code, as approved by the Conunission
The notice specifically aet forth the rates and pereentage
increase, by rate schedule, proposed by Duke in the
application, Including a reference to and explanation of the
proposed sales decoupling rider.

OCC relies on Cammittee Against A?RT v. Pub. Utll, Comm.
(1977), 52 Ohio St2d 231, to argue that the notice failed to
inform custamers of the levelized rate design adopted by the
Comrnission. In the Cornrnittae Against MJ{T case, Cinciumati
BeII Telephone Company (CBT) fited an application with tY ►e
Com.miesion requesting appioval to introduce a new rate plan
for basic local exchange service throughout its service area.

-5-
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07-589-CA-AIR, et al.

The nofice submitted by CBT did not include a description of
measured rate service but did include a general referen.ce to the
exlubits filed in the case. The exlubits filed in the case and
referenced 3n the notice included an explanation of the
proposed measured rate service. In Comrnittee Agarnat MRT,
the Coanmission approved and CBT issued the proposed
notice. Subsequently, the Commission approved a stipulation
filed by the parties to the case, recommending that the
Commission authorize CBT to provide non-optionnl measured
rate service on an experimental basis in one exchange. The
court held that the notice isaued by CBT failed to sufticiently
describe the company's proposai to implemet►t measured rate
service. The court reasoned that the notice failed to disc7ose the
essential nature or quality of the proposat; that is, to implement
usage-based rates. The Commissian finds this case to be
distinguishable from Commtttee Against MRT. in Commtttee
Against MBT, the court found that the notice faUed to di9ctose
the essential nature of the rates proposed by CHT. The notice In
this case clearly dieclosed the nature of the rates, including the
implementation of a decoupUng mechanism, as such was
proposed by Duke. Although the Commission did not adopt
the decoupling mechanism proposed by Duke, the notice was
sufficient to inform customers of such proposai and to allow
custorneirs to register an objection to a decoupling mechanism
and the increase in rates. In addition, the notice atated that
"[r]ecomnnendations which differ from the filed application ...
may be adopted by the Commission." Accordingly, OCCs
request for rehesring on dvis basis is denied.

(11) Finaily, the Couunission observea that, In addition to
electronically fiUmg its application for rehearing, OCC also
uploaded an electronic videa fiLe of the webcast of the Apri123,
2008, Commieaion meating, where these matters were
discussed at length by the Commissioners. WhiEe Commission
webcasts may be instruc8onai on the views of the individual
members, it is weu settled that the Commission speaks through
its pub[ished opinions and orders, as provided by 6ection
4903.01, Revised Code. Murray v. Ohio Be11 Tel. Co., 54 Ohio Op.
82, 117 N.E.2d 495 (1954). We note that C+CC has argued
exactly this point in a prior rmmmmaaton proceeding. In
Cincinttate Be1! Telepkoae Company, Case No. D4-720-'I'P-ALT, et
al., OCC cited Supreme Court of Ohio decisions for the
proposition that casnmissions, such as this one, only speak

®®004L2



07-589-GA-AIR, et al.

through their publLshed orders (See, OCC's August 9, 2004,
reply memorandum at 3, in Case No. 04-720-TP-ALT, et al).
Moreover, the minutes of the Commission meetings are riot
considered to be a part of the record in the casee discuased.
Accordingly, the Comsnission will, on its own motion, strike
this file from the record in these proceedings.

It is, therefore,

-7-

ORDERED, That the applications for rehearing filed by OCC and OPAR on June 27,
20(!8, are denied. It is, furtlter,

ORDERED, That the video file of the Apri1 23, 2l)a8, Coma►ission webcast, which
was elertronically f"ded by OCC with its application for rehearing, is hereby atricken front
the record in these proceedings. It is, further,

ORDERED, That a copy of th3s order be served upon all interested persons of
record.

Alan R. Sctiriber. Chaixman

Paul A. Centolella

Valerie A. Lammie

RIviBJGNS/vrm
Entered in the Jo

^I$

Rened J. jenkina
Secretary

Cheryl L. Roberto
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33
BEFORE

THE PUBLIC LJTILPIIES CO1v1hII9SION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Inctease in Rates. ) Csse No. 07-584-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for Gas LKstribution
Service.

In the Matter of the App3ication of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

•4i • sR ti .r-;

i The C.onuntasion, considering the applications, testimony, the applicable law,
proposed Stipuiation, and other evidence of record, and being otherwise fu11y advised,
hereby issues its opiunion and order.

APPCB3.

John J. Firuugan, Jr., Paul A. Colbert, and F.lizabeth Watts, 139 East Fourth Street,
Room 25, AT CI, Cincinnati, Ohio 45201-09G0, on behalf of Dake Energy phio, Inc.

Janfne Migden-Ostrander, The Office of Ohfo Consumers' Counsel, by Iarry Sauer,
Joseph Serio, and Ivfichael idzkoweki, Aasistant ConsumeW Counsel, 10 West Broad
Street, 18th Floor, Columbus, Ohio 432153485, on behalf of the iesidential consumers of
Duke Energy Ohio, Inc.

David C. Rfnebolt and Co1leen Moonep, 231 West Linia Streek, Findlay, Ohio 45840-
3033, on behalf of Ohio Partners for Affordable Hnergy.

Brieker & F.ckler LLP, by Thomae J. (YBrien, 100 Sauth Third Street, Columbns,
Ohio 43215-4236, on behaif of the city of CincinnatL

Boehm, Kurtz ds Lowzy, by David F. Boehm and Michael L. Ktu^tz, 36 Bast 6eventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State 9treet, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, Inc.

rhir ir to aertllx that ttu insg•s ap0a•riaQ au+ °^►
eoaurat* and aawl•t• IDV*du°rio* o! s caes file
,40oam•nt d•livared in bho rgqal+Ir oourao ot buaing••

Caatmiaiaa Date ?zooallrad -A -6rr°
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07-589-GA-AIR, et al. -2-

Vorys, Sater, Seymour and Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 Gay State 5ttreet, P.O. Box 1008, Columbus, Ohio 43215, ozt behaif of Dlrect
Energy Services, LLC and Integrya Iinergy Services, Inc.

Chriatenseq, Chxisbensen, Donchatz, ICettiewell & Oweas, LLC, by Mary W.
Christenaen and Jason Wei7a, 100 East Campua View Blvd., Suite 360, Coiumbus, Ohio
43235, on behalf of PeopJe Working Cooperatively, W.

John M. Doaker, 1077 K',eleattal Stxieet, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Thomas R. Winters, First Assistant Attorney Generai, by Duane W. Luckey, Section
Chief, and Wiliiam L. Wright and Thomas Lindgren, Asoiatant Attorneys General, Public
Uti1'ities Section,180 Baet Broad Street, 9'b Floor, Columbus, Ohio 43215, on behalf of the
Staff of the Public Utiiities Comavasion of Ohio.

OPLNION

I. PitOCf3DURAL BACKGROUIVD

Duke Snergy Ohio, Inc. (Duke, company) is a public utility, engaged in the
diatribution and sale of natural gas to approximately 424,000 customers in Adams, Bsown,
Buder, Clermont, Clintorx, Hamilton, Highland, Montgomery, and Warren counties, Ohhio.
As a public utility and a natural gas company within the definition of Sections 4905.02 and
4905,03(A)(6), Revised Code, Duke is suubject to the furladicdon of this Commission In
accordance with 9ections 4905.04, 4905.05 and 4905.06, Revised Code.

On June 18, 2007, Duke filed notioe of its inbent to BJe an application to increase its
rates. The Commission issued an entry on July 11, 2007, establishing a test period of
)anuarp 1, 2007 through December 31, 2007 for the proposed rate incxease and a date
certain of March 31, 2007, as weJi as granting certain waivers requested by Duke.

Duke ffled the application in Case No. 07a89.GA-AIIi, seeldng to increase its gas
rates on July 18, 2007. Duke also filed separate appiications for approval of an aiternative
rate plan (Case No. 07-590-GA-ALT) and for approval to ctwnge accounting methods
(Case No. 07-591-GA-AAM). As originaJly filed, Duke's rate Increase appiicaiion sought
approval for a 5.71 percent annnal rate increase, an addidonal $34 rnillim over current
toraJ adjusted operating revenuea As part of the alternative rate plan applicatiotw; Duke
pxoposes to: (a) extend the term of the Accelerated Main Replacernent Program (AMRP)
and the associated rider (Rider ANIItP) through the year 2019, (b) establish a process to
recover ita future investment in Duke's Utility of the Future initiative through a new rider
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(Rider AU), and (c) create a new sales decoupling rider (Rider 5D) to remove any
disincentive for energy conservation initiatives. In the ap:ounting applicatiort, Duke seeks
approval to defer certain costs to be recovered later as a part of the AMRP expenditures
and to capitaliDe the cost incurred for certain property relocations and leplacements.

By entry issued September 5, 2007, the Commission found that Duke's application
in Case No. 07-589-GA A1R complied with the requirements of Section 4909.18, Revised
Code, and Rule 4901:1-19-05, Ohio Administrative Code (O.A.C.) and accepted the
application for fillng as of July 18, 2007. The entry also granted Duke's waiver requests as
to certain standard filing requirements and directed Duke to pubiish notice of the
application in newspapers of general circulation in the eompany's service territory. Duke
filed proof of such publication on February 25,2007. To provide interested parNes with an
opportunGty to make inquiries about the Duke applications, a technical conference was
hosted by the Coarmission's staff on August 20, 2007.

Motions to intervene in these cases were granted ta the Ohio Energy Group (OEG),
the Kroger Company (Ifxoger), Interstate Cas Supply, Lnc. (Interstate), the city of
Cincinnati, the office of the Ohio Consumers' Counsel (OCC.'), People Working
Cooperatively, Inc. (PWC), Integrys Energy Services, ine. (btegrys), Direet Energy
5ervices, LLC (Direct), Stand Brrergy CorporaHon (3tand^ and the Ohio Parhners for
Affordable Energy (OPAB).

Investigations of Duke's applications were conducted and reports filed by the
Coa+mission staff and Blue Ridge Consulting Services, inc. (Blue Ridge), an independent
auditing firm. Both the report filed by staff (Staff Report, Staff Ec.1) and financial audit
report filed by Blue Ridge (financial audit n:port, Staff Ex. 4) were filed on December 20,
2007. Objections to the Staff Report and/or financial audit report were filed by PWC,
OBG, Duke, OPAB, OC'C, and, Jointly, by latagrys and Oinect. Motions to strike certain
abjections were filed by buke and OCC. Memoranda contra the motians to strike
ob}ectionsrvere filed by Duke, lnterstate, OPAR, and, Jointly, by integrys and Direct.

On January 25, 2008, a prehearing conference was held, as required by Section
4909.19, Revised Code. In accordance with Section 4903,083, Revised Code, local public
hearings were held on February 25, 2008, In Cinc9nnati, Ohio, and on March 11, 2008, in
Mason, Ohio.

A total of 27 witnessea testified at the two local hearings in Cinchmati, whiie four
people took the stand at the Mason hearing, Two wittresees testlfied in favor of the rate
increase, particularly as to the accelerated main replacement (AMRP) and riser
replaacement programs. Another wftnes® testified that, although he was not opposed to the
rate increase if Duke required additional money to maintain the gas lines, he was opposed
to the extent that the increase is incorporated into the monthly customer charge as
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opposed to the volunwtric charge. The wittuais claimed that applying the increase in such
a manner diacourages energy efFiciency and adversely affects residential custamere with
small homes (Cincinnati Pubiic Hearing L p. 20-21). The remaining wttnesses at the local
publlc hearings were opposed to the increase, asserting that their utility bills are already
expenefve, particularly for individuals on fixed incomee and for low income individuals
and families; while others argued that increasing the eqatomer charge, as proposed, would
discourage conservation.

The evidentiary hearing was called on Bebruary 26, 2008, and continued, to allaw
the parties additional time to negotiate a settlement of the issues in these proceedfngs. On
Nebruary 28, 2008, the parties filed a]oint 3Ripulation and Recom== ►dation (9tipuLation,
)oint Ex. 1) resolving aU the issues except the adoption of a new residentiel rate design.
'Phe evidentiary hearing was.reconvened on March 5 and March 6, 200S. Duke and staf'f
filed the testimony of Paul G. Smith (Duke Ex. 29) and of J. Edward Hess (Staff Fsx. 2), in
support of the Stipulation. With respect to the unresolved issue of residential rate design,
Duke presented witrtesses James A. Riddle (Duke Exa. 10 and 25), Paul G. Smith (Duke
Exs.11 and 19), Donald L. Stork (Duke Exs.13, 20, and 22), and James B. ziokowski (Duke
Ex. 16); OCC caIIed Wilson Gonzalez (OCC Exs. 5 and 18) and Anthony J. Yankel (OCC Ex,
6 and 17); and Staff presented the testimony of Stephen E. Puican (Staff Ex. 3).

Initial briefs, in support of their respective positions, were f31ed by Duke, OPAE,
OCC, and staff on March 17, 2008. Reply briefs were ftied on March 24, 200B.

A. b e's Motion for Protective Order

On February 21, 2008, Duke fiied a motion for protective order for information
attached to the direct testimony of Matthew G. Smith (Duke Ex. 27) and marked as
Attachn'tient MGS-1. Duke contends that Atteahment MGS-1 contains proprietary pricing
9nformation fram vendors for equipment neceseary for Duke's Utility of the Future
program The company states that the 3nformation for which Duke seeks confidential
tYeatment is nat known outetde of Duke and its vendors. F+nthetrnore, Duke states that,
within the company, such information is oniy d9sseminated to employees who have a
legitimate businesa need to know and act upon such information. Accordingly, Duke
considers the information to be proprietary, confidential, and trade secret, as defined in
Section 1333.61, Revised Code, and requests that the information be treated as confidential
in accordance with the provisions of Sections 1333.61 and 4901.16, Revised Code. No
parly opposefl Duke's request for protective tneatment of Attacbment MGS-1.

The Cominission recognizes ftt Ohio's publlc records law Is Intended to be
Hberatly oonstrued to ensure that governmental records are open and made available to
the pubHc, subject to only a few very ]lmitefl and naaow excep8ons. State ex rel. Witlrams
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v. Cleuefand (1992), 64 Ohio St.3d 544, 549. However, one of the excepiions is for trade
secrela Section 1333.G1(D), Revised Code, definea trade secret as:

[]]nformation, including the whole or any portion or phase of
any scientific or teehaical informatim design, procese,
procedure, formula, pattern, compiiatioRy program, device,
method, technique, or improve,rnent, or arry business
information or plaris, fmanciel infoanatioa, or listing of names,
addresses, or telephone numbeis, that sa#isfies both of the
following:

(1) It derives independent economic value, actual or
potential, from not being generally known to, and
not being read3ly ascertainable by proper means
by, other persoris who can obtain econou►io value
from its disciosure or use.

(2) It is the subject of efforts that are reasonable
under the circulistances to maintain its secrecy.

The Commission finds that Attachment MGS-1 is financial information that derives
independent economic value from not being generaIly known to or readily ascertainable
by proper meam by othere who can obtain economic value from its use and that it is
subject to reasonable efforts to maintairt its secrecy. Therefon;, we find that it contains
trade secret informaiion, as defined under Section 1333.61(D), Revised Code, and,
ttuerefore, that it should be granted protecNve treahnent in accorclance with Rule 4901 1-
24, O.A.C., Auke's request for a protective order Is granted and the infoamation filed
under seal, as Attachment MGS-1, shell be afforded protective treatment for 18 nurattis
fmm the date this order is issued. Any request to extend prnbectfve treatment aha12 be
made in aecordance with Rule 4901-1-21(F), O.A.C.

B. Duke`s Motio_n_ for Waiver and I.eaYe to PRe !'levosftions

On February 25, 21Q9, Duke flled a motion for waiver of a Comanieedon Riing
requirement and leave to file deposiHons instarifer. Duke states that depositiams were
conducted on Febrnaxy 21, 2008. Oa Friday, February 2Z 2008, Duke filed rotice that it
would be ffling the deposition tnmtscripts of five wibtesses and commenced electronic
transmissinn of the depositions, However, Duke states that it subsequently learned that
only one of the five depos9tions was received by the Conunission's bockel3ng Diviaion
before the end of the busiress day on Pebruery 22. 2008. Accordingly, the remaining four
depositions were alectronically transmitted on Monday, February 25, 2008. Duke requests
that the Canunission waive the-requicement of Rule 4901-1-21(N), O.A.C., that depositions
be filed with the Commiasion at least tfiree days prior to the cmmmmu=ent of the
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hearing. In this instance, the Comrnfssion finds Duke's request to waive the requirement
that deposition transcripts be filed at least three days prlor to the commmwement of the
hearing to be reasonable. Aecordingly, the request for waiver should be granted.

II. SUMMARY OF THE EVIDENCE

A. Summaiv of the Pronoaed 5tiaulatton

The only issue not resolved by the Stipulation is the proposed residential rate
design whicf ► was litigated and fs expressIy reserved for our debermination. A new design
is recommended by the Commisaion's staff and Duke, but opposed by OCC and OPAB.
The city of Cincinaati, PWC, and the commercial and industrial intervenm take no
position with respect to this issue (It. Ex. I at 5). Pursuant to the Stipulation, the parties
agree, among other things, that:

(1) Duke wi11 receive a revenue inaease of $1B,217,566, wlhich
nepresentB a percentage increase of 3.05 percent and is based on
a 8.15 percent rate of return. Duke will not be required to fiie
the 60-day update filing of actual finaiicial data for the k-st year
()t. Ex. 1, at 5 and 9tipu]ation Bx.1).

(2) Duke's revenue distribution, billing determinants, and rates to
be adopted are shown on Bxhibit 2 of the Stipulation, and
aesume the adoptiam of the new residential rate design. The
rates also reflect the shift of $6,000,000 to the residential claw
phased-in over two years, based upon the agreed revenue
requfreanent and Duke's updated cost of service study (Id. at 5;
Stipuiation Ex. 2).1

(3) Duke will amortize deferred rate case expenses mquested for
recovery in its filing in these cases as recommended in the Staff
Report (Id at 6).

(4) Duke will implement nesnr depreciation rates that reflect the
mid-point between Duke's proposed depreciation rates and the
rates proposed in the Staff Repoit as shown on Stipulation
Exhibit 5 (Id.).

(5) aAocation of common plant related to the provisiThe' on of gas
distribution service wi1l be based on an updated allocation

t OCC and OPAH object to the charaderization of this cost rea!lacadon ae a°sabsidyJexcew" used in the
Stipulatton (id. at 5, footnote 6).
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factor of 18.29 percent that exciudee the generatioit plant assets
contributed to Duke by Duke Hnergy North Ame.tica, LLC (Id.).

(6) Duke will #ile actual data to support a Rider AMRl' adjustment
for the last n9ne months of 2007. The Rider AMRP revenue
requiuement wAl be modified to include deferred curb-to-meter
expense and riser expense, net of nudntenance savings, for
calendar year 2007. Such net deferred expenee shall be
capitaiized with carrying charges at an annual rate of 5.87
percent, representing the compan}'s longrterm debt rate, and
recovered through Rider AMRP, begiimictg in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the recovery does not exceed the Rider
AMRP cumalative residential rate caps. ]f this deferred
expense causes Duke to exceed the Rider AMRP earnulative
rate cap In any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap In a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. The new Rider AMRP t@sidential ratee are limited an a
cumulative basis as shown an Stiputation Exhibit 4, at 3, and
recoverable puxsuant to the Rider AhiRF revenue aAocation
deacribed in paragraph 9 of the Sifpulation. Duke may
implement theee rates, effective with the beginning of the fust
billing cycle fiollowing issuance of the Cou►rrdssion's order,
adjusted as neceesary to permit the company full recovery of
the revenue increase through May 1, 2009, subject to refund,
upon Commission approval (Id. at 6-7).

(7) Following the implen►entation of new Rider AMRP rates, Duke
will file a pre-filtng notice and application annually to
Implement subsequent adjustments to IFtider AMRP, beginning
in 1Vovember 2008? The annual filing will support the
adjustment to Duke's revenue requirement for any increase to
Rider AMRp. Duke ehali continue to make its Rider ANIRp
annual filing until the effective date of the Coamnission's order
in Duke's next base rate case (lit at 8-9).

2 Allhough the 9tipulat7or direcb Dake to make ib anaual flllnge in Caee No. 07-589,GA-AiR, each
annuel review shotild be Eiled 'ue a new saae tv ecrommodate ehe upaetloml efflctenciei of the
Comminion's Docketlng Infonnation Sys6em. T6eee annual review caees will be Ifrdced to the matant
pRaceedinge, and Duke should serve all parttes to these proceedingt wirth each preAling notice and
annual AMRP appltcaNon.
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(8)

(9)

Duke's revenue requirement calculation and Rider AMRP
application filed with the Commission shall include the post-
March 31, 2007 (date certain) original cost and accumulated
reserve for depreciation of property assadatetl with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of servioe as such property is associated
with the AMRP and riser replacement programs, including
capital expenditures for new plant (including but not limited to
new mains, services and risers), adjustments for the retirement
of existing assets, calculated Post Fn-Service Carryying Clwges
("P1.9CC") on net plant additions and retated deferred taxes
until included in rates for cdlection in Rider AMBP, a proper
annuai ciepreciation expense, and any sums of money or
property that Duke may receive to defra.y the cost of property
assaciated with the AMRP capital expenditvm, The return
assigned to the recovery of all such net capital expenditures
shall be at a pre•tax weighted average cost of capital of 11.7
percent (Id. at 9-11).3

Duke will substantiaIly complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012. Duke will file an application with the Commission for
approval to extend the AMRP pragram if not substantially
contpleted by the end of 2019 (Id. at 12).

Duke shaII niau ►tain its altma►ative regulation commitments
wnttl the effective date of the Comadssion's order in the
company's next base rate case, except that the incremental
$1,o00,000 in funding for weathesization ahatl be funded
through base rates? If, for any reason, Duke does not expend
the $3,000,Otl0 gas weatherization fanding amount in any year,
the amount not expended will be carried over to the foAowing
year and added to the annual $3,00D,OOU funding to be availnble
for distribution to weatherizatiaai projects during that year. If a
weatherization 8er+rice provider does not txteet its caaitzact
reyuirements, including its failure to meet deadlinea, foUowing
consultation with the Duke Energy Cossummity Partnerehip
(Collaborative), Duke will reprogram the rernaining funding to

-8-

3 M rate ofretarn is bused on a 10.4 peroant retprn an aqulty.
4 OCC egrees with Duke'a incremarttal $1 miUion weatherization funding; however, OOC does

not esree that this out-of•teat pewiod expmiditure should be collected through baee rates, and
asoerts that ttils emount should inetead be coilected thmugh a rider.
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a different projeci and/or assign it to another weatheri9ation
service provider so that the funding dollars can be spent
expeditiously and productively (1d, at 12-14). 5

(11) The residential rate caps on Stipulation Exhibit 4 apply to Rider
AMRP. Duke may establish deferrals for the expenses of the
riser replacement program if these expeuses cause Duke to
exceed the cnmulative rate cap, ineluding a carrying cost of
5.87 percent. The rate caps shall be cumuIatIve rather than
annual caps such tl►at if the rate siurease is below the annual
cap in a given year, the unused partion of the cap may be
carried forward to future years but can never exceed the
cumulative cap. If the deferred curirto-meter expense or the
deferrnd riser replacement program expense causes Duke tn
exceed the cumulative rate cap in any year, then Duke may
rocover that portion of the deferred expense that exceeds the
cua+ulative rate cap in a subsequent year as long as the
recovery does not exceed the cumulative rate cap (Id. at 17).

(12) The partEes agree that Duke shall take over ownersldp of the
curlrto-meter servicg, including the riser, whenever a new
service line or riser is installed or wltenever an existing curb-to-
meter service or rlser is replaed. Duke shall file its tariffs in
these cases such that Duke wiII be responsible for the cost of
initial insta]lation, repair, replacement and maintenance of all
curb-to-meter services, iacluding risers, except that consumers
shall pay the initial installation costs related to the portion of
srrvice lines in excess of 250 feet. In 2008, Duke will. begin
capitaliang rather than expensing the cosks currently described
as "Cuatoaer Owned Service Line Hxpense." For this purpose,
Duke will submit proposed tariff changes to Staff for review
and approval, with a copy to partiee, prior to flling the revised
sheets with the Commission. Such capitalized costs shall be
recoverab.le tlhrough Rider AMRP (Id. at 1214).6

(13) Duke will f11e, within 60 days of the Coaraveslon's final order
in this proceeding, a deployment plan for the ccanpany'a Utility
of the Future Program for 2008-2009 (14t at 15-16).

5 The members of the Collabonkive h-c]ude Duke personnel and represenratives of Hie QCC„ Staft the
Hamltton Covnty CYnannatiCammwiity Acbop Ageury, City of Cincteeatl, and PWC.

6 Neither Direcl, Intsesh+W nor Inbegiys endorse this provlalon of the etlpulation.
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(14) Duke's base rates do not include any amount for gas storage
carrying costs. On a going forward basis, Duke will recover its
actual gas storage carrying costs through its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges associated with the
actual monthly balances of Current Gas in Storage shaA be
accrued at a 10 percent annuai rate as shown on Stipulation
Exhibit S. Purther, the parties agree that the Commission
should: (a) approve the methodotogy for the calctilation of the
storage carrying caats for inclusion in the GCR rate, as
demonstrated in 9tipvlation Sxhibit 3; (b) find that such an
adjustment to Duke's rates is not an inerease in base rates; and
(c) approve recovesy of such costs in Duke's next GCR Ming
following the Commission's order In this proceeding (Id. at 16-
17).

(15) Duke shalI conduct an internal audit of its method and process
for ailocating service company charges to Duke by no later than
2009, and shall provide the audit report to Staff and the pCC
(Id. at 18).

(16) Duke shall continue to use the "Participants Test" as one of the
methods for evaluating its Demand Side Management/Bnergy
Efficiency programs as approprlate; however, Duke s2iall
continue to use other cost/benefit tests as the CoIlaborative
deems appropriate (!d at 19).

(17) Duke will implement a pilot program available to the first 5,000
eiigibie customera. The intent of the pilot program wlll be to
provide incentives for low-income customers to conserve and
to avoid penalizis►g low-income customers who wish to stay off
of programs such as the Percentage of Income Paymw ►t Plan
(PIPP). Sligibie cnstrnners shall be non-PIPP low usage
customers verlfied at or below 175 percent of the poverty level.
Duke will design a tariff that adjusts the fixed monttJy charge
for eligible customers as shown cat Stipulation Sxhibit 2 These
rates may be adjusted if the Commisaton does not approve the
fixed customer charge as shown in Stipufation Exhibit 2. Duke
will develop the detaits for this program in coneuitaHon with
Staff and the parHee. Duke shatl evaluate the program after the
first winter heating season to deternnine, following consultation
with staff and the parties, whetiur the program should be
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continued to all eligibfe low-income castonters, 1ncluding
consideratlons of program demand and cost (Id. at M.

(18) Duke will convene a working group or collaborative' process,
open to intereated stakeholders, within 60 days af6er approval
of the Stiputatfon, to explore implementing an auction to
supply the standard service offer. Duke wiil report to tlte
Commission with3n one year after approval of this 5liptilation,
the findings of the working grnup or collaborative including
the facts and arguments which support and or oppose
implementat9on of an auction proceft The working group or
collaborative process shaA also review whether the present
allocation of 80 percent of the net revenues from Dulce's asset
management agreement should ooatinue to flow to GCR
customers only, or should be changed to flow to GCR.
customers and shoiee customers (Id. at 21-22).

(19) Duke shall revise Its GCR teriff to implement a sharing
merhanism for sharing of net revenues from off-system
transactions.7 Such shering mechanfsm ehafl be ef6ertfve if
Duke does not have an asset management agreement
transferring managemant responsibility for its gas commodity,
storage and transportation contracts to a third party, and shall
provide for sharmg of the net revenues from off-system
transactions to be allocated 8D percent to GCR and choice
castomers and 20 percent to Duke sltarehofders. The revenue
sharing percentage proposed by implementation of the aharing
mechanism In i3iis Stipulation is expnesefy limited to gas-
related sales transactions, and shafi not have precedential value
in establishing the sharing percentages for sfmilar electric sales
transactions by lluke. This sharing mechanism, but not the So
percent/20 percent reventie allocation, ahall be subject to
review in future GCR casea (frL at 21-22) $

(20) Duke shall meet with Staff and other interesbei parti,ea to
discuss eliminating cttstomer deposits for PIPP customers and
shall eliminate such deposits if Staff agrees (Id. at 18).

7 Off-syelem hansactions ero defa,ed to 'vnciude but are not timtted to OffSystem 9e1ed Trsnaacttons,
Capacity Release Transac(iona, Park Transactions, Loan TruuRCtlons, tlxOheage TransactEaw, and any
other elmQar, but yet unnamed teursae8ona

8 This parngmph daee not diange the aRoretion conte►ned in the carrent shadng atechantem t^or revemtea
received under i]nke's aeaet ntanegement agreement
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(21)

(23)

S.

Duke shaII raview and fully consider the merits of adopting
any new payment plans submitted by any party and, if Duke
elects not to implement such new payment plan, Duke shall
respond to the stakeholder in writing to state the reason for its
decision (Id. at 18).

Duke shaA review its use of payday le.nders as authorized
payment stations and will use Its best efforts to eliminate the
use of payday lenders as authorixed payment stattoais if other
suitable locations for tYue payment stations are available in the
same geographic area. Duke shall provtde a list ol all payday
lenders utilized as authorized payment stations to Staff and
other interested parties annually. The armual payday lenders
list is to be provided initialIy on May 1, 2UQ8, and on May 1,
each year thereafter (Id. at 18-19).

Duke shaIl communicate with its customers to educate them
about the differenoe between authoriaed and non-authorized
payment stations. Duke shall work with members of the
Collaborative to develop the educational materials and
communication strategy (Id. at 19).

%±mmaa of the Reside.Itii al Rate DM ue .

-12

This case marks a sea ehange in the recommen.dation of the Comuiiasior ►'s Staff
with respect to the method of determining a gas utility's restdentisi distribution rate
design. Traditionally, natural gas distribution rates In Ohio have been set by allocating a
relatively small proportion of the fixed costs to the "customer" charge, with the reniainaig
fixed casta recovered tlimugh a volumetric component. However, volatile and sustainad
Increases In the price of natural gas, along with heightened interest In energy conservation,
have called Into question long-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoption of a modified Stniight Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monthly
flat fee with the remaining fixed costs recovered through a variable or volumetric
component Under tlus proposed new "levelized" rate design, Duke's cnrrent $6.0D
residentfal customer charge would be eliminated. Instead, residential customers would
pay a flat monthly fee of around $20 to $28, but with a corresponding lower usage
component to recover the remaining fixed distribution costs (Staff Bx. 1, at 30-33, 46A8;
Stipulation Ex. 2; Duke Ex. 29 at 6; Tr. I at 87-88,147-148,159).

In its iaitial fifings, I)u&e's proposed residential rate design inciuded a $15.00
customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declining average use per customer. The Staff Report noted this
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bistorieal trend, but rejected a sales decoupling rider mechanism in favor of a phased-in
SFV rate design. Staffs position was subsequently joined by Duke and the new design
was used for calculations in the Stipu.lation exhibits, but adoption of the proposed rate
design was expressly reserved for consideration by the Commission (Staff 13x. 1, at 30-33,
46-49; Jt. Ex.1, at 1, 8,19-20).

The leveiized rate design is opposed by OOC and OPAE, both of whom advocate
keeping the current low residential customer cliarge and high volumetric rates. In the
alternative, they argue that, if a decoupliag mechanism is to be adopted, the appropriate
design is a decoupling rider rather than the flat rates recommended by Duke and Staff.
The other parNes to these proceedings eitluer have no interest in msidential rate design or
chose not to take a position om. this issue.

OCC and OPAE first cite the prvjected overall growth in Duke's resldentiat gas
revenues for 2008-2012 in contending that Duke has no revenue erosion probiem because
any revenue loss from declining sales on a per-customer basis will be more than offset by
fature increases in Duke's residential customer base (OCC Br. at 53; OCC Ex. 6, at 5-6;
OCC Ex.12). OCC and OPAE then argus that, in the event the Commissian determines
there is a revenue eroslon problem, the CommiWon should adopt a saies decoapling rider
to unlink revenue recovery from sales, simitar to that stipulated to by Vectren Energy
Delivery of Ohio ("'Vectren"). Sae, In the Matter of the Applicatton of Vectren Energy De"
of Diuo, Inc. for Approval, Pursuant to Section 4929,1t Revised Code, of a Tariff to Aeroner

Conseroation Expenses and Decoupling Revenues pureuant to Automafic Adfrtstment Mechwtisms
and Jbr Such Accnunteng Authority as May be Required to Defer Such irxpenses and Revenues far

Future Reewery through Such Adjustnunt Mechanisnuy Case No. Of;i-1444GA-UNC,
Supplemental Opinion and Order Qune 27, 20D7).

Staff maintains that the evidence of record clearly iadicates that Duke's revenue
erosion pioblem is real and that the levelized rate design is the better way to balarxe the
utility's desire for recovery of its authorized return with promotion of energy efficiency as
a customer and sodetal benefit through control of energy bills. Staff notes that nearly six
miIIion dollars of the total $34.1 mfflfon revenue deficiency idenHfied by Duke in this case
is attributable to decliivng customer usage and cites the decline in per-eustomer,
residential natural gas consumptfon, which has been accele.rating sinee the marked price
lncreases in the winter of 2000/2001. Staff asserks that, as Iong as the bulk of a utility's
distribution costs are recovered through the volumehic component of base rates, thLs
decline in per-castomer usage threatens the utliity's recovery of its fixed coste of providing
service. Staff contends that the levelized rate design best addreeses this issue while
simultaneously removing the disincentivea to utitity-sponsored energy efficienry
programs that exist with the traditional rate design (Duke Bx.11, at 3-6,11; Staff Ex. 3, at 3-
5; Tr, I at 214-216; Staff 8r. at 6-7).
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Staff points out that the proposed new levelized rate design is a form of decoupling
that breaks strict linkage between utility earnings and customer consumption by
recog iz: .n that virtually all the costs of gas distribution service are fixed, and the cost to
serve a residential customer is largely the same, regardless of the specific customer's
usage. Duke and Staff contend that it is neither fair nor accurate to characberixe this fixed
component as a customer charge because, under Duke's current rate desigry the customer
charge is set at an artificially low level that only minimally coanpeneates the company for
its fixed costs of providing gm s8rvice (Duke Bx. 29, at 6; Tr. I at 159; Staff Br. at 6-8; ).

Staff and Duke argue that, eiace the costs of providlng gas d4stributlon service are
alrnost exclusively fixed, the proposed rate design will more closely match eosts and
revenues, thereby giving customers more accurate mtd timely pricing signals. They also
contend that spreading the recovery of fixed coats more evenly over the entire year will
help to reduce winter beating bills. Staff and Duke allege that customer incentives to
conserve energy will remain strong because 75 to 80 percent of each custamef s total bill is
the cost of the gas itself (Staff Bz. 3, at 38; Tr. I at 159,214-216; Tr. II at 91-93).

FlnaIly, Staff and Duke suggest that a strict mabching of fixed rates with fixed costs
would resutt In a$3(1.00 fixed residential distrtbution charge. However, because the
proposed rate clesign is a signtficant departore from current rates, the Stipulation proposes
to phase-in the new design over two years, ue3ng a lower flxed charge of $2(.25 la year
one, and $25.33 in year two. In additian, the remainfng variable base rate component
contains two usage tiers in an effort ib minlrnize impacts on low-use resldential cpsiamers,
since average and larger usage residentiol customers will either bemfit or be unaffected by
the levelized rate design proposa! (Jt Bx.1, at Ex. 2; Tr. I at 55, 87-86,147-148).

OCC and OPAE counter that the stipulated rate design proposal amounts to a huge
jnmp in the fixed monthly customer charge and violates a 30-year rate-making prirxiple of
gradualism. Mar+eover, they allege, it would violate the state policy to promote energy
efficiency under Section 4929.Q2, Revised Code, be¢ause the proposed rate design sends an
anti-conservation price signal to consumers, penalize.s customers who have invested in
energy effFcierecy by extending the payback perlod, and takes away the consumerd ability
to control their energy bills. In addition, they assert that the levelized rate design is
regressive towards low-use custorners, and tranefers wealth from low-income customers
to high-use custosners who are pndominantly high-lncome customers (DCC Br. at 17-35,
46-55, 75-76).

Staff and Dake contend that under the proposed new rate design, high-use
customers will benefit retattve to low-use cuatonters, and eite an aztalysis of PIPP
cvatomers to support the proposttion that most low-fncome custouroers wilf actualiy beMefit
fxom this change. According to Duke witnesa Paul G. Smith, the PIPP customer data
indicated that the average PIPP customer consumes approwdmately 1,000 ccF per year, or
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approximately 25 percent more then the average non-PIPP custonter and, therefore,
levelized rates will actually reduce the annual cost for the average PTPP custorner, and the
cost of the PIPP program (Duke Ex. 29, at 11-12). Duke and Staff argue that if PIPP
custouner usage Is represe.ntative of a3f of Duke's low-Income custoniers, then most of
Duke's low-income ratepayers wi1l actually benefit from this policy change. In additium,
they note any adverse impact of the levelized rate design witi be mitigated by the new
low income/low-use pilot program included in the Stipulation. This program provides a
credit to offset the higher fixed montUly charge far the fLtgt 5,001) non-PIP'P, Iow•ase
cuatomers verified at or below 175 percent of the federal poverly level. (Duke Br. at 17-35,
46-55, 75-75).

OCC and OPAE Insist that the levelized rates will harm low-income customers and
that the PII'P customer data is not indicative of other Duke low-income customers, but
offered no data to support this contention (OCC Br. at 45,53; OPAB Sr: at 9, 8).

III. DISCUSSION AND =CLUSION

A. Cons;deration of the Sfipulation

Rule 4901-1-30, O.A.C., authorizes parties to Conunis,lon proceedtngs to enter into
a stipulation. Although not binding on the Commiasion, the term of such an agreement
are accorded substantial weight. See Consumers' Counsel v. Pub. tltEt. Comm., 64 Ohio St.3d
123, at 125 (1992), cttir+g Aiaron v. Pub, titil. Comm., 55 Ohio St.2d 155 (1978). This concept Is
particularly valid where the stipulation is unopposed by ariy Party and resolves a11 or
most of the issues presented in the proceeding in which it is offered.

In considering the reasonableness of a stipulation, the Conuntssion has used the
followiag criteria:

(a) Is the settlement a product of serâous bargaining among
capable,lmowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers and the
publfc interest?

(c) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Suprame Court lias endorsed the Coaun9asioes analysis using t]aese
criteria to resolve Issues in a manner esonomical to ratepayers and public utdiEes. fndus.
f;rrergy Consumers of OF:do Pow Co. v, Fub LiU Comm., 68 Ohio St.3d 559 (1994) (etting
Conaumera' Counsel, supm, at 126). The court stated in tliat case that the Commission may
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place substantial weight on the tsrms of a stipulation, even though the stipulation does not
bind the Comunission (Id.).

The Commission finds that the Stipulation fiied in these cases appears to be the
product of serious bargairdng among capabie, knowledgeable parkieg. The sigpatory
parties represeitt a wide diversity of interests including the utility, residential consumers,
iow-income res4dentiai consumers, oommerciai and industriai consumers, and Staff.
Purther, we note that the signatory parties routineiy parlicipate in complex Commissfon
proceedings and that counsel for the signatory parties have extensive experience
practicingbefore the Commission in utility autters.

The Stipulation also meets the second criberion. As a package, the ftulation
advances the public interest by resolving aU. issues ralsed, except as to reaidentfai revenu:e
design, thereby avoiding extensive lltigation. YVhiie the Stipufation frtdudea a generad rate
increase of approximately three percent across ati customer ciasses, that increase will allow
the company an oppostunity to recover its expenses. As for the new AMRP, which now
includes riser repla.cetnent and corapany ownership of certain castomer serviee lines, the
Stipulation continues the mechanism established for the parties and the Comuofssion to
evaluate the reasonableness of the expenses incwrred on a consistent, regular basis during
the program until enother base rate appiication Is filed by Duke. We conclude that the
continuance of the main replacement program, the initiation of the riser replaeement
program and Duke's owne.rship of custoaner servtce lines advances the public 3r ►tsrest and
safety. As with the previous program, the rnew AM1tP and riser rep)acen ►eat program
doea not sanction cost recovery of any or afi yet-to-be-incurred costs and does inatitate
caps on future recovery. The Btiputation also continues the process under w1Uch each
year's AMRP and riser repiacement expenses can be evaluated for the next AMRP rider,
while also addressing questions reiated to over-recovery and treatment of cost savings.
We note that the accounting provisions adoptecl`to facilitate the ztew AMRI' program and
the riser repiacement program cease at the completion of each program The Commission
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot pragram for low income customerg.

Regarding company ownerahip of certain customer service lines, Duke should,
upon the request of the customer, work with the customer as to location, relocation, and,
manner of installation of the service line, to the extent feasible under the gas pipeSine
safety regulations, Duke's tariff, and Duke's procedures.

Finally, the Sdpulation meets the third criterfon because it does not violate any
important regulatory principie or practice. Indeed, the Stipulation provides a resaiution
for Duke to ecoatomlcaIIy continue the AMRP and to initiate the r3ser replacement
program facilftating gas system safety and rellabiiity improvements.

®®®®a9
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On March 14, 2008, Duke moved for waiver of the requirement to file an update of
the partially forecasted income statement and any varlances for the test year, pureuant to
Rule 49M-7-01, Appendix A, Chapter 11(A)(5)(d), O.A.C. Duke notes that, ae part of the
Stipuiation, the parties negottated a revenue increase and further agreed to recommend
that Duke be allowed to forgo the requirement of filing actual financial data for the test
year (7t. t=x.1, at 5, footnote 5).

The Commission finds that the Stipulation filed in these matters is in the public
interest and represents a reasonable disposition of all but one of the fssues raised in these
proceedings. We will, therefore, adopt the Stipuiatton in its entirety and grant Duke's
motion for a waiver of the requirement to flle an updated incrome statement in accordance
with Rule 4901-7-01, Appendix A, Chapter 1I(A)(5)(d), O.A.C.

B. rr,nnidoratirm of thP-Residentis_1 Rate laesign

The Convnission first notes tliat there is no disagreement in this case that Duke's
residentiai rates need to go up in order to cover Duke's pruaently lncurred costs to
provide service. There is also no dispute in this case as to the amount of the Increase in
revenues needed to allow Duke to earn a fair rate of retum on its investment. In addition
to an overaA increase in revenue of 3.1 percent, the settlentent before us provides for the
aseignation of $6 million in costs frum comrneiraal and industrial customers to the
residential class. This reaflncation reduces a pre-exieting subsidy of residential customers
by commercial and industriai customers. Thus, the parties have aUeady agreed tbat
residential castomers, as a ciass, will pay an Increase of 11.9 percent during the first year
and 14.1 percent in the second year for the distribution portion of each zesidential
customer's bill.

The oniy issue left to the Commission ie the design af the rates Duke ahould bill
residential customers to coIIect the revenues agreed to in the settlement, We agree with
Staff that the time has come to re-think traditionai natural gas rate design. Conditions in
the natural gas industry have changed markedly in the past severai years. The natural gas
marlcet is now characterized by volatile and sustairted price increases, causing custoaners
to increase their efforts to conaerve gas. The evidence of record clearly documents the
declining sales-per-customer trend over the decades. In fact, more than 15 percent of
Duke's revenue deficiency in this rate case is attn'butable to deciining custoox ►er usage, a
trend which is not just continuing, but is also accelerating (Duke Ex.11, at 3-6,11; Staff Ex.
3, at 3-5; Tr. I at 214.216; Staff Br. at 7), Under traditional rate design, the ability of a
eompany to recovex its fixed costs of providing service hingee in iarge part on its acnuiI
sales, even though the company's costs remain fairly constant regardless of how much gas
is soid, Thus, a negative trend in sales has a coixesponding negative effect on the utility's
ongoing financiat stability, its abdlity to attract new capitai to invest in its network, and its
incantive to encourage energy efHciency and conservation.

®o®®3®
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The Comnlission, therefore, concludes tkwt a rate design which separates or
"decouples" a gas company's recovesy of its cost of deliveriAg the gas from the amount of
gas customers actuaily consume is necessary to align the new rnarket realities with
important regulatory objectives. We believe it is in the interest of all customers that Duke
has adequate and stable revenues to pay for the costs of iis operations and capital and to
ensure the continued provision of safe and reliable servtce. We further believe that there is
a societal benefit to removing from rate design tltie current built-in incentive to ii ►crease gas
sales. A rate design that prevents a company from embraciz ►g energy conservation efforts
is not in the public interest Dn&e's covsnni.tment to provide $3 miliion for weatiu:nization
projects under the Stipulation is crftical to our decision in this case (Jt. Ex. 1, at 12-14).
lndeed, the Commission notft that a coimmitment to cunservation irdtiatives wili be an
important factor In any future decision to adopt a decoupling rnechanism. The
Commission enconrages Duke to review and further enhanee its weatherization and
conservatlon program offexinga. As one part of this review, Duke should adopt the
objective to make cost-effective weetherization and conservation programs available to all
low-income consumers and to ramp up such prograim as rapidly as reasonably
practicable.

Having determined that a riew decoupliog rate design is appropriate, we must
decide the better choice of two methods: a levelized rate desig ►t, which reaovers most fixed
costs up front in a flat monthly fee, or a decoupting rider, which mair ►tains a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Cornmfssion finds the levelfaed rate design advocated by Duke and
Staff to be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues 3n that the fixed costs of delivering gas to the home will be
recovered regardless of consumption Each would also remove any disincentive by the
company to promobe conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer biila thronghout all
seasons because fbced costs wi3l be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, customers would still pay a higher portion of
their fixed costs during the heati.ng season when theix bills are aiready the highest, and the
rates would be less predictable since they could be adjusted each year to malce up for
lower-than-expected sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. Customers are accustomed to fixed monthly
bllls for numerous other services, such as telephone, water, trash, internet; and cable
serviees. A decoupling rider, on the other hand,ls much more complicated and herder to
explain to customers. it is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their ueage; the
appearance is that the company is penalizing them for their conservation efforis.

The Conunission also believes that a leve]ized rate design sends better price signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bill. The largest porlion of the bill, the other 75 to 80 percent; is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a customer's bill. Therefore, gas usage wIll atill have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers wiil atSII receive the benefits of any conservation efforts in which
they engage. Whiie we acknowledge that there w3lt be a modest increase in the payback
period for customer-Initiated energy convervation measures with a levelized rate design,
this result is counterbalanced by the fact that the difference in the payback period is a
direct result of Inequities within the existing rate design that cause higher use custom.ers to
pay more of their fair share of the fixed costs than low-use customers.

The levelized rate design also pronvotes the regulatory ob}ecHve of providing a
more equitable cost allocation among custaaiers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Cusiomers who use more energy for reasons beyond
their control, such as abnormal weather, large number of pereons shasing a household, or
older housing stock, will no longer have to pay their own fair share plus someone else's
fair share of the costs.

We recognize ftt, with this change to rate design, as with any change, there wt1] be
some customeis who wi11 be better off and saoze customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entuety of their fixed costs under the
existing rate design. I3fgher use castomers who have been overpaying their fixed costs
will actually experience a rate reduction. Average users w1li see only the impact of the
Increase agreed to by the parties; they will see no additional impact as a result of the
Commission chooeing the levelized rate design.

The Commission is sensitive to the impsct of any sate increase o¢► cuatamea
especially during these tough economic times. We believe that the new levelized rate
design best corrects the iradiflonat design inequities while mitigafing the impact of the
new rates on residential customers by maintaining a volumetric caaxiponent to the rates, by
phasing in the increase over a two-year period, and by not reflecting the full extent of
Duke's fixed costs In the proposed fixed charge. Still, we are conoerned with the impact
on low-irdeotte, low-use customers. Thus, crucial to our decision to adopt Duke and Staffs
proposed rate design is the ] ilot Low Income Program aimed at helping low-income, low-
use customers pay their bifls. This new program will provide a four-dollar, monthly
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discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 customers, instead of the 5,000 costomere specified
in the Stipulation. Pursuant to the terms of the stipulat3on, Duke, in consultation wit'h staff
and the parties, shail establish eligibility quaTificafions for tflia program by first
determiafng and setting the maximum low usage volume projected to reault in the
inclusion of 10,000 low-income customers who have previously been defined by the
stipnlation to be those at or below 175 percent of the poverty IeveL The Cammission
expects that Duke wiIl promote this program such that to the fuIlest extent practicable the
program is fuIIy enrolled with 10,000 customers. Following the end of the pilot progrenb
the Commission wili evaluate the ptogram for its effectiveness in addressing our concems
relative to the Impact on low-use, low-income customers.

We are also eoncerned about the immediate impact of implementing the levelized
rate design during the summer months when overal] consumption is lowest. For the
average customer, the new rate desigrn will result ip lower bills In the winta, but higher
bUls In the summer. Our concern is that the fixed charge increase may not be anticipated
by cust.omers who have budgeted for the traditional lower fixed charge during the low
usage summer months. To miHgate this impact, we are direcHag that, frbm the initial biIIa
resulting from this order through bIIls covering the period ending 5eptetnber 30, 2008, the
fixed charge be set at $15.00, consistent with Duke's original proposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates will be as
proposed in the Stipulation. We believe this additionai phase-in af the new residentiai
rate structure will give custoratPxs a further opporlunity to adapt to this change, including
the benefits of the budget billing option.

C. Rat9 Letermina!+OM

1. Rate Hase

The value of Duke's property used and useful in the rendition of natural ges
services as of the December 31, 2007, ia not less tlian $649,9b4,874, as stipulated by the
partles (It. Sx.1, at 9chedule A-1).

The Cornmission finds the rate basa of $649,964,$74, as provided in the Stiputation,
to be reasonable and propex based on the evidence presented in these matters.
Accordingly, the CommisWon adopts the valuation of $649,964,874 as the rate base for
purposes of this proceeding.
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2. Op_ep_ting IncoW

In accordance with the proposed StipuTation, the parties agree that Duke's
operating revenue is $597,573,805 and that the net operating incame is $45,274,872 for the
12 nwnths ended DecembFx 31, 2007 (Jt. Ex. 1, at Schedule A-1). The Commission finds the
operating revenue and net operating income, as provided in the Stipulation, to be
reasonable and proper based on the evidence presented in these m.atters. The Conmmission
will, therefone, adopt Ntese figures for purposes of these pxoeeedings.

3. Rate of Return and Authorized Incrrase:

As stipulated by the signatory parCies, under its present rates, Dulce's net operating
income is $43,274,872. Applying this asnount to the rate base of $649,964,874 results in a
rate of return of 6.66 percent. S9uch a rate of return is insufficient to provide Duke with
reasonable compensation for the gas service it mnders to cuetomere. Accordingly, the
signatory parties have agmed that Duke shouid be authorized to increase its revenues by
$18,217,56G, an increase of approximately 3.05 percent above current annual revenues.
This would resuIt in an overaH rate of return of 8.45 percent, which the Comrnfasion finds
to be reasonable.

4. Rates and Tariffs:

Duke Is directed to file a proposed custasner notice. Duke is further authorized to
cancel and withdraw its present tarJffs governing service to custamers affected by these
applications and to file tarlffs conaistent in all respects with the discussfon and findings set
forth herein for the Comnlission's consideratroa. The approved tariffs wi1l be effective for
a11 services rendered after the effective date of the tariffs,

PIIyDIUGS OP FACT:

(1) On June 18, 2007, Duke filed notice of ita intent to fiie an
application to increase its ratas. In that notice, the company
also requested a test year beginnirtig January 1, 2007, and
ending December 31, 2007, with a date rertain of M=h 31,
2007.

(2) By entry issued July 11, 2007, the Commieston approved
Duke's request to establlsh the test period af January 1, 2007,
through December 31, 2007, for the rate increase proposal and a
date certain of March 31, 2007.

(3) Duke flied its rate increase application an July 18, 2007. On
July 18, 2007, Duke also separately filed reqtxesis for approval
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of an alternative rate pian, docketed at Case No. 07-590-GA-
ALT, and for approval of changes in accounting methods,
docketed at Case No. 07-591-G'A-AAM.

(4) sy entry dated September 5, 2007, the comrnission found that
Dtdce`s rate increase and alternative rate plan applications
complied with the requirements of Seetion 4909.18, Revised
Code, and Rule 4901:1-19-05, O.A.C.

(5) The Commission accepted Duke's rate incxease application for
filing as of July 18, 200'7.

(6) OEG, Kroger, Interstatey the city of C3ncinnat#, OCC; PWC,
Integrys, Dixect, Stand and OPAE each reqaested, and wae
granted, intervention In these proceedings.

(7) Objections to the staff report were filed by Duke, PWC, OBG,
OPAB, OCC, and, jointly, by integrys and Direct.

(8) Duke published notice of its applications and the hearings and
filed the required proofs of publication on February 11,
February 25, and March 12, 2008.

(9) The staff of the Coremission and the ftnancial auditor filed their
respective reports of investigation on December 20,2007.

(10) On January 25, 2008 a prehearing conference was held, as
required by Section 4909.19, Revised Code.

(11) Two local public hearings were held in Cincinnati, Ohio, on
February 25, 2008, and anottxr local publlc hearing was held in
Mason, Ohio, on Manch 11, 2008, in aecordance with Section
4903.083, Revised Code. At the Cincixuiatt hearings a total of 27
witnesses gave 6estiaiony and four witnesses gave testimony at
the Mason hur3ng.

(12) On February 28, 2008, a Stipulation was filed by a3I the parties
to thts proceeding resolving aU the issues presented in these
matters, except rate design

(13) The evidentiary heating commenced as scheduled on February
26, 2b08, was continued until February 28, 2008, and
reconvened on March 5, 2008. At the evidentiary hearing,
Duke and staff each presented one witness in support of the
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Stipulation. In rega.rd to the one litigated issue, rate deaign,
Duke presented four witnesses, OCC presented two witnessee
and staff presented one witrtess.

(14) The Stipuiation Is the product of serioua bargainirtg between
knowledgeable parties, benefits ratepayers, advaacee the public
interest, and does not violate any important regulatory
principles or practices.

(15) The value of all of the company's juAsdictionai property used
and useful for the rendition of natural gas service to customers
affected by this appiica8on, determined In accordance with
Section 4909.15, Revised Code, is not ]ess than $649,964,874.

(16) Under its existing ratee, Dukes net operating revenue Is
$43,274,872, under its existing rates. This net annual revenue of
$48,274,872, when applied to a rate base of $649,964,874, results
in a rate of returtt of 6.66 percent.

(17) A rate of retum of 6.66 pencent is insufficient to provide Duke
reaeonable compeosation for the service it provides.

(18) A rate of return of 8.45 peroent is fair and reasonabl% under the
circuaistances presented tn these casee, and is safficient to
provide the company }ust campensation and return on the
value of its property used and usefui in fumishing natural gas
service to Its customers.

(19) A rate of retarn of 8.45 percent applied to the rate baee of
$649,964,874 wiil result in allowable net operating uuome of
$54,922,Ofi2

(20) The allowable groas annual revenue to which the company is
entitJed for purposes of this proceeding is $615,791,371.

CONiCLUS[ONS dF LM

(1) Duke's application foQ a rate increase waa filed pursuant to,
and tiva Comu-dssion has jnrisdiciion of the application
pursuant to, the provisions of Secdons 4909.17, 4909.18, and
4909.19, Revised Code. The application complies with the
requirements of these statutes.
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(2) Staff and Blue Ridge c.onducted invesdgadons of the
application, filed their respective reports, and eerved copies of
the Staff Report on interested persons in accordance with the
requirements of Section 4909.19, Revised Code.

(3) The hearings, and notice thereaf, complied with the
requirements of Secttons 4909.19 aixi 4903.083, Revi®ed Code.

(4) The 5tlpulation is the product of serious bargaining betvveen
knowledgeable parties, benefits ratepayers, advances the public
interest, and does not violate any important regutatory
pxinciples or practices. The Stipuiation submitted by the
patties is reaeonabte and shall be adopted in its entirety.

(5) Duke's existing rates and charges for gas service are
insufflcient to provide Duke with adequate net amual
compeneation and return on its properly used and use.fqE in the
provision of natural gas service.

(6) A rate of return of 8.45 percent is fair and reasomable uroder the
cinamstances of ebis case and is suffieient to provide Duke just
coa7►peneation and return on its property used and usettil in the
provision of gas service ta its customers.

('7) Duke should be authorized to cancel and withdraw its present
taliffs gOYetYting 80rvlce to cliStOmers affected by the50
appitcations and to f}Ie tarlffs consistennt in all respects with the
discuseion and findings set £orth herein.

(B) The level[zed rate design, as modt4ied herein, is a reasonable
resolution to address Duke's declining saiea volumes per
customer, aliow Duke the opportunity to coUect the revenue
requirement established in this rate case proeeeding and
encourage Duke's partlcipation in customer energy
oonservation programs.

"R^

It is, therefore,

ORDBR$D, That Duke's request for a protective order in regards to Attachment
MGS-1 is granted for 18 months from the date tbis order is issued. It Is, further,
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ORDERED, That Duke's request for leave to file depositions less than three days
prior tn the commencement of the evident'iary hearing is granted. It is, Iurther,

ORDHRED, That the Stipulation filed an February 28, 2008 is approved in its
entirety. It is, farther,

ORDBRBD, That Duke's request for a waiver of the requirement to HIe an updated
income statement, pursuant to Rule 4901-7-01, Appexxtuc A. Cxiapter II(A)(S)(d), O.A.C., is
granted. It Is, further,

ORi38IM, That Duke tmplement the teve3lzed rate design for its residential
customers as discussed in this order. It is, further,

ORD$RED, That Duke's appiicaifons to increase Its rates and charges for gas
service, to implement an alternative rate plan and to modify accounting methods are
granted to the extent provided in this opinton and order. It is, further,

ORDERED, T'hat Duke is authorized to cancel and withdraw its present tariffs
governing gas service to customers affected by these applfcations and to file new tariffs
consistent with the discussion and findings as set forth in thfs ordei: Upon receipt of four
complete copies of tariffs conforming to this opinlon and order, the Commi®sion wiA
review and consider approval of the proposed teriHs by entry. It is, further,
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ORDERBD, That a copy of this order be served upon all intarested persons of
record.
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RerueA J. Jenkins
Secretary
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BEFORE

'fH8 P'UBLiC UTILTI EpS CONDAIS9tON OP OI•IIO

1n the Matter of the Application of pnke )
Energy Ohio, Ina for an Inerease in Rates. ) Case No. 07-599-GA-AIR

In the Iufatter of the Appkcation of Duke )
Energy Ohio, Inc. for Approval of an ) Case No. 09-590-GA-ALT
Alternetive Rate Plan forGae bistrfbution )
Service.

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval to Change ) Case No. 07-691-GA AAM
AccountingMethode. )

CONCURRING OP'lNION OP
CFIAIiiMAN ALAN K. SCHMM

The straight fixed variable {3FV) option proposed by the PUCO Staff and adopted
here today appropriately speaks to two aign4ficant issues. One Is the potential Impact on
jow income cugtomere and the other is the desiired effect that the Order shall have upon
corseevation.

The latter consideration is paramount. As we acknowledge that there ara serioua
energy Issues, we strive to promote and adopt advanced and xenewable energy sourcea.
While these are necessary and lmportant pun3uitB, I believe tbat conservatinn, ia the most
important meastu+e of all. Nothing te less costly or more effective than simply redwctng
consumption. As time goes by, I eruat that we will expend many reaourm adopting
conservation measures on "both sidea of the meter".

What we are attempting to do today is to provide appropriate incentivea, through a
rational pricing scheme, to etuburage a reduction in the consumption of natural gas. By
°rationaf", I mean a balanced approach that penalizes neither those whom have already
squeezed the last cubic foot of natural gas from their budget, nor those whom might be
inclined to "over-ooneerve".

The proposed SFV option achieves the optimum balanoe because it segregatea fixed
costs from tho®e costa that are wtthin the control of.the consumer. In contrast, the carrent
pricing sclwme asaigns all costs- fixed and ve,riable - to the level of usage. The inhesea
danger with the current eystem is that consumers mtght be led to believe that the more they
cut bacdc, the more they save. This ia trae to a point. The point happena to be that of
diminishing retums; over eonservatfon takes place when the fixed coata of providing the
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service are no longer covered with revenue. I'lvs inevitably leada to a rate case and higher
rates. ln other words, if usa"ensitive rates are assigned to fixed costs, and if usage falts
below a cerEain point, then fixed costs do not get covered. It is then tune for a Fate case;
what hds the conswner saved?

If the solution is appropriate price eignals, then prioes must be assodated with the
volume of gas alone. In contrast, under the current pricing scheme, the gas company has no
incentive to encourage conservation because those same usage aeneitive rates might flow
through to fixed costs as consumptlon grows, much to the utility's advantage. Under the
SFV, the fixed costs are covernd and the company makea no money on the gas commodity.
Therefore, the company might actwlly promote conservation more aggresaively.

One alternative to the old conventional method ie a deaoupling rider mechanism. In
this case, Homeowner A who has already squeeaed the last cubic foot of un-needed gas
from his home vis cvnservation oriented expenditures is discriminated against. This results
from the make-whole provision that accrues to the utiaity when Homeowner B begins to
pare down conswnptfon. In other words, as B's meter begins to spin alower, so ttw do the
company's revenuea. Homeowner A will be compelled to make up some share of the
shortfall, notwit.hstanding the fact that Homeowner A can cmt back consumption no further.

Finally, those who argue that inadequate price signals are the biggest issue need only
look at the impact of budget billing. What signal is being sent when the bi11 each month is
the same regardless of consumption? Yet, is anyone reoommending the eliminatiozi of
budgetbili9ng?

The other issue in play is that of the inoome effeat of the SPV methodology. One pn
conclude that consumers of greater amounts of gas wili see their bills fall while those at the
low end will see theirs rise. TlMs does not mean that the burdea will fall dispropoxtionately
on low-income conaumers. There is record teetbnony that snggests that ).ow4noome
consumers, i.e., PIPP customexe consume more on average per year than others. Clearly,
PIPT' customers are protected. Purthermore, while one can play freely with percentages, the
nominal dollar increases due to the rate restruchaing is quite small. As a precaution,
however, the Commission Is modifying the stipulation to provide a four dollar credit to ten
thousand non-PIPp customers as opposed to five thausand provided for in the stipulation.
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All told, it is important that we arrive at a decision as expeditiously as possible. I
believe that nver the years the lesson to be learned i® that we can never know with one
hundred percent aertainty all of the facts and aiI of the possible outcomea This Is preeisely
why the law has provided thie Comaniasion with the ability to react to adverse outcomes
ehould they atise. This Is the ultimate consumer protettilon.
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BEFORE

THE PUBLIC U'i'iLITIBS COMMI9STON OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Rates. Case No. 1D7-584-GA-A1R

In the Matter of the Application of Duke
Bnergy Ohio, Inc. for Approval of an
Altemative Rate Plan for Gas Distribution
Servtce.

Case No. 07a90-GA-ALT

In the Matter of the Application of Duke )
Finergy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods.

OEINION OF COMMMONER PALiI.A,9iNTOLULLA
CONCIJRRING IIN PART AND AlSSHNTJNG IN PART

The majority coneludes that the current residential rate design has a negative
impact on the ability of Duke Energy Ohio (heseafter "Duke", "the Company", or "the
utility") to maintain financial stabiiity, attract new capital, and on its incentive to
encourage energy efficiency and conseivation. And, the majority determines that it Is
neaes9ary to decouple the utility's recovery of fixed costs frexn its volumetric sales. I
concur with the majority in these conclusiams and on issues other than residentlal rate
design. I dissent from the majority regarding how to transition toward a residential rate
design whfeh decouples the n3covery of fixed costs from volutnetric ratea

Having determined that a new decoupling rate design is appropriate, the
Commission must decide two questions. First, we must decide the better choice between
two decoupling methods: a straight fixed variable (SFV) rate design, which recovers fixed
costs In a flat monthly customer charge, or a decoupling adjustment which aIlows the
company to recover the same fized cost revenue requiremettt with a lower customer
charge by adjusting subsequent year rates bu true up revenues received front volumetric
charges. Second, in the event the Comxnission finds the SFV rate design preferable, the
CommiseLon should consider how to transition to a rate design which is signiflcantly
different from the rate struciures that have formed the basis of consumer expectations,

Over the Iong-term, moving in the direction of a SFV rate design is preferable to
keeping a modest customer charge and relying entirely an a decoupling adjustment. Both
mettwds wiII address revenue and earnings stability issues in ehat the fixed costs of
delivering gas to the home wi11 be recovered Irrespective of consumption. When fully
impiemented, each wi11 remove any disincentive by the Company to promote conservation
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and energy efficiency. And, both methods can be implemenUed in a straight forward
maruier " if appropriately designed, easily expiaiaed to consumers as a deliberate or
more gradual transition toward recovering fixed costs thraugh a customer charge.
Iioweveq as the nitimate objective, significant movetnent toward a fixed variable rate
design is consistent with developing a more efficient rate strucHUe. Efficient rate design
seeks to align price elastic rate element4 more cioseiy to marginal costs, while recovering a
larger portion of any residual revenue requirements through comparatively price inelastic
diarges. Txperienae shows that there is a significant price response to increasm in
volumetric r.harges, as evidenced by the recent steep reductions in average per customer
consumption as gas costs increased. Given that customer charges are paid to provide
access to gas service, It is reasonabie to expect comparatively less price response with
respect to incxeases in the customer charge. Over the long-term, this supports significant
movement toward a SFV rate design in which a larger portion of the company's fixed cost
revenue requirements is recovered through the customer charge.

AdditioaaIIy, the 5FV rate design will neciuoe the m,onth-to-month variation in
oustomer bills as fixed costs wlll be recovered evenly throu,ghout the year, making it easier
for customers to deal with high winter heating bills. Whiie decoupling adjustments are
not difficult to implernent, a 5FV rate design, when fully implemented, wll! remove the
need for any additional administrative proceedings to review decoupling adjustntents.

Consumers have made investment dedsions based on expectations regarding
natural gas pricsstg and fairness compels us'to move at a measured pace when making
fundemental changes in rate design. For this reason, the Commission shouid carefuily
consider the appropriate transidon path.

On the question of how to transition to a fixed charge rate design, Duke and the
Staff have proposed a modified SPV rate design in which the customer charge would be
set at $2025 per bill tn year one and $25.33 per bM in year two. Fully implementing a STrV
rate design would require a customer charge in excess of $30 per residential consumer bfil.
Uuke and the Staff also proposed and the Comtnisaiom has expanded a "Pilot Low Income
Program" that would provide sorne low income consumers a diWDunt to cushion the
impact of the change in rate design.

In my view, the pace of the transition in this case is more rapid than should be
selected given the consumer expectations created by iong.standing rate design practices
and the recovery of fixed casts should be fuIly decoupled from sales volumes during the
transdtion.

The pace of the transition proposed in the stipulation could send the wrong
message to consurners with respect to energy conservation. Consumers who have made
ef.ficiency investments and reduced their consumption could see a signif•ecant Increase in
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the regulated portion of their bills, wbile their nefghbors who 3iave Implemented no
energy efficiency measures and are high use cnstomets will see the regulated portion of
their gas bills decline by similar amounts. Given risirtg gas commodity costs, increasing
dependence on foreign sources of gas supply, and the l"y adoption of limits on
greenhouse gas emissioms from the burning of fossil fuels, encouraging the adoption of
cost effft3,ve energy efficiency measures shouid be among our hfghest priorities. A more
gradual transition ta a SFV rate design would minimize near term biA increases for low
use consumers reoognizing the investments that many of these consumers have made to
reduce their gas usage, allow consumers to capture a greater portion of the expected
benefits of such investrnents, and avoid the appearance that the Conuninion ts rewarding
high use by lowering the gas biDs of high use customers.

Second, during the period covered by this qrder, the modified SPV approach will
not fully decouple recovery of the Company's fixed eosts from sales voluanea A modest
tlwee percent reduction in sales during the first year wouid represextt a loss to Duke of the
opportunity to recover more than a million dollars of its fixed costs.

To address these concerns, I would reach ttie foIlowing resuit.

Phst, the recommendation of the Staff and Company should be modified to reduce
the year one customer charge for atl residential consumers to $16.25 per residential bill and
estaf+ltsh the base ievel of the year two customer charge for all residentfaf consamers at
$21.33.

9econd, consisient with the majority opinion, the Company should reniew and
furtker enhance its weatherizatlon and conservation program offet3ngs. As one part of
this review, Ditke should adopt the objeodve of maldng cost-effective weatherization and
conservation programs available to aIl low income consumers and to ramp up programs to
facilitate implesnentation of al1 such measures as rapidly es reesonably pracficable. Low
income consumers often face difficnlt choices between paying theix energy biils and
meeting other essential needs, yet may be among the last to be able to take advantage of
cost-effective energy efficiency investme.nta. Consumers who struggle to make ends meet
often find it difficult to pay for the init9ai cost of efficienry me®suxes. And, many low
income consumere live in rental housing with landlords who have little incentive to instaA
effiriency measures that would reduce their tenants` utility bitls.

Third, in conjunetion with filing a proposal for approval of significantiy expanded
energy efftciency programs and nocovery of the costs of such programs, I would 9nvite the
Company to propose an interim decoupling adjashmnt. This adjustment should be
etructared to adjust the second and subsequent year base customer charge of $21.33 for the
difference, on a per customer bill basis, between the portion of the Company's fUced cost
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residential revenue requirement tlat is aAocated to volumetric rates and the revenues
recovered for such fixed costa through vohimetric rates at weather normalized sales levels.

To meet the energy challengas of the 21a Centary, Ohio wlll need to greatly
improve the efficiency with which we use afI forms of enexgy incfuding natural gas,.
Efficient price signals will be an important, but tnot sufficient, eleznent in this
transformation. Our increasing k,nowledge of behavioral economics and experience with
utili.ty energy efficiency programs has shown that uti]ity efftciency progtams can pxxmduce
significant net econotnic benefits. The Comsnission needs to eneourage the cost-effective
expansion of such prograzns. And, we shouid not wait through the completion of a niulti-
year traneitflon to a Sf;V rate design before doing so in fnli measure.

ul^a A. Centnlella,^Commissiormŵ
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4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and

encourage conservation of energy and a reduction in the growth rate of
energy consumption, promote economic efficiencies, and take into account

long-run incremental costs. Notwithstanding sections 4905.31, 4905.33,
4905.35, and 4909.151 of the Revised Code, the commission shall examine

and issue written findings on the declining block rate structure, lifeline rates,

long-run incremental pricing, peak load and off-peak pricing, time of day and
seasonal pricing, interruptible load pricing, and single rate pricing where
rates do not vary because of classification of customers or amount of usage.
The commission, by a rule adopted no later than October 1, 1977, and
effective and applicable no later than November 1, 1977, shall require each
electric light company to offer to such of their residential customers whose
residences are primarily heated by electricity the option of their usage being

metered by a demand or load meter. Under the rule, a customer who selects

such option may be required by the company, where no such meter is

already installed, to pay for such meter and its installation. The rule shall

require each company to bill such of its customers who select such option for
those kilowatt hours in excess of a prescribed number of kilowatt hours per

kilowatt of billing demand, at a rate per kilowatt hour that reflects the lower
cost of providing service during off-peak periods.

Effective Date: 01-01-2001
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4909.18 Application to establish or change
rate.

Any public utility desiring to establish any rate, joint rate, toll, classification,
charge, or rental, or to modify, amend, change, increase, or reduce any
existing rate, joint rate, toll, classification, charge, or rental, or any
regulation or practice affecting the same, shall file a written application with

the public utilities commission. Except for actions under section 4909.16 of
the Revised Code, no public utility may issue the notice of intent to file an
application pursuant to division (B) of section 4909.43 of the Revised Code
to increase any existing rate, joint rate, toll, classification, charge, or rental,

until a final order under this section has been issued by the commission on
any pending prior application to increase the same rate, joint rate, toll,
classification, charge, or rental or until two hundred seventy-five days after
filing such application, whichever is sooner. Such application shall be verified
by the president or a vice-president and the secretary or treasurer of the
applicant. Such application shall contain a schedule of the existing rate, joint
rate, toll, classification, charge, or rental, or regulation or practice affecting
the same, a schedule of the modification amendment, change, increase, or
reduction sought to be established, and a statement of the facts and
grounds upon which such application is based. If such application proposes a
new service or the use of new equipment, or proposes the establishment or
amendment of a regulation, the application shall fully describe the new
service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs
from services or equipment presently offered or in use, or how the
regulation proposed to be established or amended differs from regulations
presently in effect. The application shall provide such additional information
as the commission may require in its discretion. If the commission

determines that such application is not for an increase in any rate, joint rate,

toll, classification, charge, or rental, the commission may permit the filing of
the schedule proposed in the application and fix the time when such
schedule shall take effect. If it appears to the commission that the proposals
in the application may be unjust or unreasonable, the commission shall set

the matter for hearing and shall give notice of such hearing by sending
000048
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written notice of the date set for the hearing to the pubiic utility and
publishing notice of the hearing one time in a newspaper of general
circulation in each county in the service area affected by the application. At
such hearing, the burden of proof to show that the proposals in the
application are just and reasonable shall be upon the public utility. After
such hearing, the commission shall, where practicable, issue an appropriate
order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any
rate, joint rate, toll, classification, charge, or rental there shall also, unless
otherwise ordered by the commission, be filed with the application in

duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred
to in such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail
all its receipts, revenues, and incomes from all sources, all of its operating
costs and other expenditures, and any analysis such public utility deems
applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application
filed;

(D) A statement of financial condition summarizing assets, liabilities, and net

worth;

(E) A proposed notice for newspaper publication fully disclosing the
substance of the application. The notice shall prominently state that any
person, firm, corporation, or association may file, pursuant to section
4909.19 of the Revised Code, an objection to such increase which may
allege that such application contains proposals that are unjust and
discriminatory or unreasonable. The notice shall further include the average
percentage increase in rate that a representative industrial, commercial, and
residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

0000119
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Effective Date: 01-11-1983
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4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section
4909.18 of the Revised Code the public utility shall forthwith publish the
substance and prayer of such application, in a form approved by the public
utilities commission, once a week for three consecutive weeks in a
newspaper published and in general circulation throughout the territory in
which such public utility operates and affected by the matters referred to in
said application, and the commission shall at once cause an investigation to
be made of the facts set forth in said application and the exhibits attached
thereto, and of the matters connected therewith. Within a reasonable time
as determined by the commission after the filing of such application, a
written report shall be made and filed with the commission, a copy of which
shall be sent by certified mail to the applicant, the mayor of any municipal
corporation affected by the application, and to such other persons as the
commission deems interested. If no objection to such report is made by any
party interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearing
upon said application, giving notice thereof to all parties interested. At such
hearing the commission shall consider the matters set forth in said
application and make such order respecting the prayer thereof as to it seems
just and reasonable.

If objections are filed with the commission, the commission shall cause a
pre-hearing conference to be held between all parties, intervenors, and the
commission staff in all cases involving more than one hundred thousand

customers.

If objections are filed with the commission within thirty days after the filing
of such report, the application shall be promptly set down for hearing of
testimony before the commission or be forthwith referred to an attorney
examiner designated by the commission to take all the testimony with
respect to the application and objections which may be offered by any
interested party. The commission shall also fix the time and place to take
testimony giving ten days' written notice of such time and place to all
parties. The taking of testimony shall commence on the date fixed in said
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notice and shall continue from day to day until completed. The attorney
examiner may, upon good cause shown, grant continuances for not more

than three days, excluding Saturdays, Sundays, and holidays. The
commission may grant continuances for a longer period than three days
upon its order for good cause shown. At any hearing involving rates or

charges sought to be increased, the burden of proof to show that the
increased rates or charges are just and reasonable shall be on the public

utility.

When the taking of testimony is completed, a full and complete record of
such testimony noting all objections made and exceptions taken by any
party or counsel, shall be made, signed by the attorney examiner, and filed
with the commission. Prior to the formal consideration of the application by
the commission and the rendition of any order respecting the prayer of the
application, a quorum of the commission shall consider the recommended
opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally.
Thereafter, the commission shall make such order respecting the prayer of
such application as seems just and reasonable to it.

In all proceedings before the commission in which the taking of testimony is
required, except when heard by the commission, attorney examiners shall
be assigned by the commission to take such testimony and fix the time and
place therefor, and such testimony shall be taken in the manner prescribed
in this section. All testimony shall be under oath or affirmation and taken

down and transcribed by a reporter and made a part of the record in the
case. The commission may hear the testimony or any part thereof in any

case without having the same referred to an attorney examiner and may
take additional testimony. Testimony shall be taken and a record made in
accordance with such general rules as the commission prescribes and
subject to such special instructions in any proceedings as it, by order,

directs.

Effective Date: 01-11-1983
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4909.43 Filing rate increase application.

(A) No public utility shall file a rate increase application covering a municipal
corporation pursuant to section 4909.18 or 4909.35 of the Revised Code at
any time prior to six months before the expiration of an ordinance of that
municipal corporation enacted for the purpose of establishing the rates of
that public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to
section 4909.18 or 4909.35 of the Revised Code, a public utility shall notify,
in writing, the mayor and legislative authority of each municipality included
in such application of the intent of the public utility to file an application, and
of the proposed rates to be contained therein.

Effective Date: 01-11-1983
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient,

nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,

and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and

suppliers and by encouraging the development of distributed and small

generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and
demand-side retail electric service including, but not limited to, demand-side
management, time-differentiated pricing, and implementation of advanced
metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding
the operation of the transmission and distribution systems of electric utilities
in order to promote both effective customer choice of retail electric service

and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in
plain language;

(F) Ensure that an electric utility's transmission and distribution systems are
available to a customer-generator or owner of distributed generation, so that
the customer-generator or owner can market and deliver the electricity it

prod u ces;

(G) Recognize the continuing emergence of competitive electricity markets

through the development and implementation of flexible regulatory
treatment;
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(H) Ensure effective competition in the provision of retail electric service by
avoiding anticompetitive subsidies flowing from a noncompetitive retail

electric service to a competitive retail electric service or to a product or
service other than retail electric service, and vice versa, including by

prohibiting the recovery of any generation-related costs through distribution

or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable

sales practices, market deficiencies, and market power;

(3) Provide coherent, transparent means of giving appropriate incentives to
technologies that can adapt successfully to potential environmental

mandates;

(K) Encourage implementation of distributed generation across customer

classes through regular review and updating of administrative rules
governing critical issues such as, but not limited to, interconnection

standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when

considering the implementation of any new advanced energy or renewable

energy resource;

(M) Encourage the education of small business owners in this state regarding
the use of, and encourage the use of, energy efficiency programs and

alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply
to the costs of electric distribution infrastructure, including, but not limited

to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4929.02 Policy of state as to natural gas

services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and
reasonably priced natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet
their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving

consumers effective choices over the selection of those supplies and

suppliers;

(4) Encourage innovation and market access for cost-effective supply- and
demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information regarding
the operation of the distribution systems of natural gas companies in order
to promote effective customer choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets
through the development and implementation of flexible regulatory

treatment;

(7) Promote an expeditious transition to the provision of natural gas services
and goods in a manner that achieves effective competition and transactions
between willing buyers and willing sellers to reduce or eliminate the need for

regulation of natural gas services and goods under Chapters 4905. and

4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services
and goods by avoiding subsidies flowing to or from regulated natural gas

services and goods; 000054
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, Lawriter - ORC - 4929.02 Policy of state as to natural gas services and goods. Page 2 of 2

(9) Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential
consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with consumer
interest in energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers' counsel
shall follow the policy specified in this section in exercising their respective
authorities relative to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter
the public utilities commission's construction or application of division (A)(6)
of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Gas

Rates.

Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for its Gas Distribution
Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-59 1 -GA-AAM

APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

The Office of the Ohio Consumers' Counsel ("OCC") applies for rehearing of the

May 28, 2008 Opinion and Order ("Order") issued by the Public Utilities Commission of

Ohio ("Commission" or "PUCO'). Through this Application for Rehearing, OCC seeks

to protect approximately 380,000 residential utility customers of Duke Energy Ohio, Inc.

("Duke" or "Company') from the consequences of the straight fixed variable ("SFV")

rate design ordered by the Commission.

Pursuant to R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Order was unjust,

unreasonable and unlawfixl and the Commission abused its discretion because:

A. The Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.

B. The Commission erred by approving a rate design that includes an
increase to the monthly residential customer charge without
providing consumers adequate notice of the SFV rate design
pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.
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C. The Commission erred by approving an SFV rate design that
discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.

D. The Commission erred when it failed to comply with the
requirements of R.C. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

The reasons for granting this Application for Rehearing are set forth in the

attached Memorandum in Support. Consistentwith R.C. 4903.10 and OCC's claims of

errors, the PUCO should reverse its Order.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

/s/ Larry S. Sauer
Larry S. Sauer, Counsel of Record
Joseph P. Serio
Michael E. Idzkowski
Assistant Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)
614-466-9475 (Facsimile)
sauer@occ.state.oh.us
serio@oce.state.oh.us
idzkowski@occ.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Gas
Rates.

Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an
Alternative Rate Plan for its Gas
Distribution Service.

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval to Change
Accounting Methods.

Case No. 07-590-GA-ALT

Case No. 07-591-GA-AAM

MEMORANDUM IN SUPPORT

1. INTRODUCTION

At a time when the public rightly demands increased transparency and

accountability in government, its regulation of utilities, and the process of setting energy

prices, the PU CO has turned its back on transparency and accountability in favor of

black box regulation that is wholly unaccountable. This is not good policy in the best of

times, and it most certainly is not good policy in times like these when every dollar

counts - when utility customers testify in public hearings, as they did in this case, about

hard choices between food or heat during a long, cold winter.

In this case, the Commission is seeking to ensure that Duke has sufficient

revenues to cover its fixed costs in a time when residential consumer usage is decliining.

The Commission has identified two ways that accomplish this objective: (1) a straight

fixed variable rate design; and (2) a decoupling mechanism. A straight fixed variable

rate design provides the utility with revenues by dramatically increasing the fixed

®®®®^'iI
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monthly customer charge. The utility collects its revenues and there is no accounting for

any over-recovery. Customers can anticipate hearing from the utility at such time in the

future when those revenues are no longer sufficient, but not before. On the other hand, a

decoupling mechanism provides a solution that is more gradual in its application and that

is trued-up on an annual basis to more fairly address the problem of lost revenues

attributable to declining customer usage.

The one claimed benefit of the SFV rate design is that it gives the utility its

revenue in an easy to administer fashion, however it also comes with a cost in that it

discourages customers from making rational energy efficiency investments by increasing

the pay back period. Such anti-conservational impacts must not be ignored. Another

benefit of decoupling over the SFV rate design is that decoupling does not force small

users - - especially low and moderate income consumers with small homes - - to

subsidize larger and perhaps less efficient users by being charged the same amount

regardless of consumption. And while the Commission relied on evidence in the record

of a subset of low-income customers - - Percentage of Income Payment Plan ("PIPP")

customers, use more gas than the average consumers and thus benefit from the SFV rate

design - - the Commission ignored the fact that not all low-income customers are PIPP

customers, and evidence indicating that other low-income customers use less than the

average customers and are in fact harmed by the S FV rate design. Furthermore,

payments made by PIPP customers are not usage based but income based, so any change

in rate for PIPP customers will not affect a PIPP customer's consumption decisions while

on PIPP.
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OCC is particularly concerned about the effects of the SFV rate design on Ohio's

working poor. From a social justice standpoint, a public policy that forces a struggling

family living just above the poverty line in a small apartment with the thermostat tumed

low to pay as much as the wealthy homeowners with large homes is unconscionable. The

Company and the Commission Staff have failed to demonstrate that such subsidies are

not occurring. They have failed to provide evidence to demonstrate that all, or even a

majority of low-income customers are using more natural gas than large customers, and

they have failed to establish a public policy rationale to charging low users the same

amount as large users.

In sharp contrast to these problems encountered with an SFV rate design is a

decoupling mechanism which is accountable, transparent and fair. The utility gets its

Commission-authorized revenues, but unlike the SFV rate design, customers have a

mechanism that ensures faimess by providing a credit if the utility over-collects.

Furthermore, a decoupling mechanism sends more accurate and appropriate price signals

to customers encouraging less use and conservation. Decoupling provides customers the

tools to lower their consumption. Decoupling also benefits society by motivating

individual customers to engage in energy efficiency. According to a study by the

American Council for an Energy-Efficient Economy ("ACEEE"), if consumption can be

reduced by 1 percent per year every year for five years, then the price of natural gas can

be reduced by 13% due to reduced demand.'

OCC does not dispute that a utility is entitled to a reasonable opportunity to

recover its authorized costs and revenues for serving customers. However, OCC disputes

' American Council for an Energy-Efficient Economy, Report No. U051, Esamining the Potenlaal for
Energy Efficiency To Help Address the Nalural Gas Crisisin the Msdwest , (January 2005) at 5.
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the rate design the Commission has chosen to achieve that goal. Decoupling is a

transparent and accountable rate design; SFV is a black box, providing no transparency or

accountability. Decoupling protects customers from over-compensating the utility; SFV

simply guarantees utility cost recovery and revenue which may exceed the utility's

revenue requirements. Decoupling provides the appropriate price signals for customers

who conserve; while SFV sends contrary signals. Decoupling provides customers with

more tools to control their usage; SFV reduces those tools. Decoupling encourages

energy efficiency; SFV removes disincentives for the utility to promote conservation but

discourages conservation by certain customers. Decoupling allows for gradual price

increases; SFV results in large rate increases contrary to the concept of gradualism.

Decoupling does not create social justice concerns of small users subsidizing large users;

SFV ignores those social justice concerns. Decoupling requires an annual true-up --a

little extra work, but work that is merited and rightly expected by the public; SFV

requires utility consumers to accept higher rates and expect little protection or concern

from their government.

The Commission is strongly and respectfully urged to encourage conservation and

protect vulnerable Ohioans by rejecting the straight fixed variable rate design and

returning to the current rate design or adopting a decoupling mechanism with appropriate

consumer safeguards.

II. PROCEDURAL HISTORY

On June 18, 2008, Duke filed a Pre-Filing Notice of its intent to increase rates for

the natural gas distribution service that is provided through its gas pipelines. Duke also

requested the continuation of its accelerated main replacement program ("AMRP") for

' 0000G4



charging customers for the replacement of the pipelines in its service area. On July 18,

2007, Duke filed its application ("Application") in these cases ("Rate Case'), to increase

the rates that customers pay.

Motions to Intervene were filed by the Office of the OCC,a Stand Energy

Corporation ("Stand'),' Ohio Partners for Affordable Energy ("OPAE"),° Ohio Energy

Group (SOEG"),5 Kroger Co. ("Kroger'),6 Interstate Gas Supply, Inc. ("IGS'),' City of

Cincinnati ("City"),8 People Working Cooperatively ("PWC"),' Integrys Energy Services,

Inc. ("Integrys"),1° and Direct Energy Services, LLC. ("Direct")."

On August 1, 2007, the Company filed the direct testimony of sixteen Company

witnesses and outside experts. On December 20, 2007, the PUCO Staff filed its Staff

Report of Investigation ("Staff Report') and the Report of Conclusions and

Recommendations on the Financial Audit by Blue Ridge Consulting Services, Inc. ("Blue

Ridge Report").

Between January 18, 2008 and January 22, 2008, OCC, Duke, OPAE, OEG, IGS,

Direct, Integrys and PWC filed objections to the Staff Report, and Summaries of Major

Z OCC Motion to Intervene (July 12, 2007).

Stand Motion to Intervene (July 18, 2007).

° OPAE Motion to Intervene (July 26, 2007).

OEG Motion to Intervene (August 1, 2007).

6 Kroger Motion to Intervene August 14, 2007).

IGS Motion to Intervene August 17, 2007).

e City Motion to Intervene (August 24, 2007).

PWC Motion to Intervene January 16, 2008).

10 Integrys Motion to Intervene (January 18, 2008).

Direct Motion to Intervene (January 18, 2008).
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Issues.'a On January 29, 2008, pursuant to a PUCO Entry," OCC filed testimony of six

witnesses," and Duke filed the Supplemental Testimony of five witnesses.15 On February

22, 2008, Duke filed Second Supplemental Testimony for seven witnesses 1fi

On February 28, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") that settled all issues except for the rate design issue

involving the fixed monthly customer charge. The major issues that OCC and the other

parties settled include inter alia a fair and reasonable revenue requirement, a fair

compromise to the tariff subsidy issue, a continuation of the AMRP with reasonable price

caps, and

establishment of a program to address the safety concerns and replacement of risers in a

reasonable time period." Under the Stipulation, OCC and OPAE reserved their right to

litigate the rate design issue, and the City did not take a position on this issue. The

PUCO Staff and Duke proposals for rate design represent a radical departure from

decades of PUCO regulation of natural gas Local Distribution Companies ("LDCs") in

Ohio.

'a OCC, Duke, and OPAE were the only parties who filed objections that specifically addressed the rate
design issue that was the subject of litigation in the evidentiary hearing.

13 Duke Rate Case, Entry (Jznuary 7, 2008) Granting OCC's Motion for Extension to file testimony.

" OCC Ex. No. 1(Adams Direct Testimony), OCC Ex. No. 2 (Hagans Direct Testimony), OCC Ex. No. 3
(Hayes Direct Testimony), OCC Ex. No. 4(Hines Direct Testimony), OCC Ex. No. 5(Gonznlez Direct
Testimony), and OCC Ex. No. 6(Yankel Direct Testimony).

15 Duke Ex. No. 17; (Rebbeler Supplemental Testimonyk Duke Ex. No. 18 (Morin Supplemental
Testimony); Duke Ex. No. 19 (P. Smith Supplemental Testimony); Duke Ex. No. 20 (Stork Supplemental
Testimony); Duke Ex. No. 21 (Wathen Supplemental Testimony).

16 Duke Ex. No. 22 (Storck Second Supplemental Testimony); Ex. No. 23 (Morin Second Supplemental
Testimony); Ex. No. 24 (Hebbeler Second Supplemental Testimony); Ex. No. 25 (Riddle Second

Supplemental Testimony); Ex. No. 26 (Wathen Second Supplemental Testimony); Duke Ex. No. 27 (M.
Smith Direct Testimony); Duke Ex. No. 28 (O'Connor Direct Testimony).

17 Staff Ex. No. 2(Hess- Direct Testimony) at 4-5.
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The Commission held local public hearings in Cincinnati on February 25, 2008

and in Mason on March 11, 2008, and the evidentiary hearings were conducted on

March, 5-6, 2008. On March 6, 2008, the OCC filed rebuttal testimony.'$ The Attorney

Examiners established a briefing schedule with initial briefs due on March 17, 2008, and

reply briefs due on March 24, 2008.

The Commission issued its Opinion and Order ("Order") on May 28, 2008, in

which the Commission approved the modified SFV rate design. On June 3, 2008, OPAE

filed a Motion to Stay Implementation of the May 28, 2008 Opinion and Order and

Issuance of the Entry Approving the Tariffs ("Motion to Stay"), On June 4, 2008, OCC

filed a letter in support of OPAE's Motion to Stay. Later that same day, the PUCO

issued an Entry denying OPAE's Motion to Stay and approving Duke's tarift's. OCC

advocates for the Commission to reconsider its decision to approve a modified SFV rate

design and rej ect the unprecedented quadrupling of the monthly customer charge from

$6.00 to as much as $25.33 and all but end the time-honored practice of billing customers

per cubic foot of the gas they use as the most significant part of the customer distribution

cost determined in a base rate proceeding.

III. STANDARD OF REVIEW

Applications for Rehearing are governed by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty (30) days after issuance of an order

from the Commission, "any party who has entered an appearance in person or by counsel

in the proceeding may apply for rehearing in respect to any matters determined in the

t$ OCC Ex. No. 17 (Yankel Rebuttnl Testimony); and OCC Ex. No. 18 (Gonzalez Rebuttal Testimony).
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proceeding." Furthermore, the application for rehearing must be "in writing and shall set

forth specifically the ground or grounds on which the applicant considers the order to be

u.nreasonable or u.nlawful.i19

In considering an application for rehearing, Ohio law provides that the

Commission `4nay grant and hold such rehearing on the matter specified in such

application, if in its judgment sufficient reason therefore is made to appear.'40

Furthennore, if the Commission grants a rehearing and detennines that "the original

order or any part thereof is in any respect unjust or unwarranted, or should be changed,

the Commission may abrogate or modify the same ***."21

OCC meets the statutflry conditions applicable to an applicant for rehearing

pursuant to R.C. 4903.10. Accordingly, OCC respectfully requests that the Commission

grant rehearing on the matters specified below.

IV. ARGUMENT

The Commission's Entry was unjust, unreasonable and unlawful in the following

particulars:

A. The Commission Erred By Approving A Rate Design That
Unreasonably Violates Prior Commission Precedent And Policy.

1. The Commission's Order violates PUCO precedent.

The Commission's Order approved a rate, for Duke's residential customers,

design that features a fixed monthly customer charge of $15.00 through September 30,
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2008 (approximately four-months),ZZ $20.25 for the balance ofyear one (approximately

eight-months) and $25.33 in year two and beyond.Z' Thus, after one-year, customers will

see their customer charge more than quadruple. Criven that the current customer charge is

$6.00 per month, these increases are not gradual increases. Rather these increases to the

fixed portion of the customer charge represent enormous and unprecedented increases in

the customer charge and they violate the principle of gradualism. Commissioner

Centolella voiced his concern for the PUCO's pace to implement an SFV rate design by

stating:

In my view, the pace of the transition in this case is more rapid
than should be selected given the consumer expectations created
by long-standing rate design practices * * *aa

The Commission has consistently identified gradualism as one of the regulatory

principles that it has incorporated as part of its decision-making process. Yet in these

cases, the Commission ignored over thirty-years ofprecedont regarding the application of

gradualism to the customer charge. The Commission's failure to be guided by its own

regulatory principles in these cases is a reasonable basis or granting rehearing.

In a Columbia Gas, Case No. 88-716-GA-AIR, the Commission noted that the

Staffrecommended a Customer Charge of $6.00, which was lower than the calculated

charge of $7.79, based on principles of gradualism and stability as As part ofits decision,

the Commission concluded:

a2 Order at 20.
23 Order at 20, citing Joint Ex. No. 1(Stipulation) at Exhibit 2.

24 Order at Opinion of Commission Paul A. Centolella Canoorring in Part and Dissenting in Part page 2 of 4.

as In the Matter ofthe Applications of Columbia Gas of Ohio, Inc., to Establish a Unifonn Rate for Natural
Gas Service Within the Company's Lake Eiie Region, Northwest Region, Central Region, Eastern Region,

and Southeastern Region, Case No. 88-716-GA-AIR et. al, ("1988 Columbia Gas"), Opinion and Order

(October 17, 1989) at 87.
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While it is trae that the customer charge proposed by the staff
might not recover all customer-related costs, it is important to note
that costs, while very important, are not the only factor to consider
in establishing the charge. The Commission must also consider
the customers' expectations, acceptance, and understanding in
setting rates and balance these factors accordingly with the
determined costs a6

In accepting the Staff position in the Columbia Gas case, the Commission noted

that "[t]he Sta.ff's application ofthe accepted ratemaking principles of gradualism and

stability is reasonable.'n' Both the Staff Report and the Opinion and Order in another

Columbia Gas, Case No. 89-616-GA-AIRZ$ echoed the same belief in and reliance on

gradualism.

The Commission noted that:

Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to provide a utility
only with a partial recovery of its fixed costs and since the charge
it proposes is in keeping with the accepted ratemaking principles of
gradualism and stability."

The Commission farther elaborated on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding
the detrimental impact that an increase in the customer charge
would have on low income customers (See, Cincinnati Tr. 29-30,
54, 61, 93). We believe that it is appropriate in this case to keep
the customer charge at its current level in orrler to minimize rate
shock that would otherwise be experienced by residential
customers'o

16Id. at 89. Emphasis added.

27 Id.

a$ In the Matter ofthe Applications of Columbia Gas of Ohio, Inc., to Establish a Uniform Rate for Natural
Gas Service Within the Company'sNorthwestern Region, Lake Erie Region, Central Region, Eastem.

Region, and Southeastern Region, Case No. 89-616-GA-AIR et. al. ("1989 Columbia Gas"), Opinion and
Order (Apri15, 1990) at 80-82.

29 1989 Columbia Gas at 80.

3s Emphasis added. In the Matter ofthe Application ofthe Cincinnati Gas & Electric Company for an
Increase in Its Ratesfor Gas Serrice to All Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion
and Order (December 12, 1996) at 46.
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The Staff view of gradualism, as noted throughout the many Staff Reports has

been in the context of Company-proposed customer charge increases of only $2.00 to

$4.00'1 In most cases, the Staff Report notes that in making its recommendation, the

Staff recognized and prescribed to ratemaking principles of gradualism within the

revenue distributions3z This same language also appeared in Northeast Ohio, Case No.

03-2170-GA-AIR where the Staff Report stated, "[i]n recommending customer charges,

Staff recognizes and prescribes to the established ratemaking principle of gradualism

within the revenue distribution.""

The same or similar statement appears in the Cincinnati Gas & Electric, Case No.

01-1228-GA-AIR, Staff Report," in the Cincinnati Gas & Electric, Case No. 92-1463-

GA-AIR Staff Report," Columbia Gas of Ohio, Case No. 91-195-GA-AIR Staff Report,36

Dayton Power & Light Company, Case No. 91-415-GA-AIR StaffReporf," and the

River Gas Company, Case No. 90-395-GA-AIR Staff Report.'$

31 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at Exhibit WG-2.

31 In the Matter of the Complaintand Appeal ofOzford Natural Gas Company from Ordinance No. 2896,

Passed by the Council ofthe City ofOsforl on February 7, 2006, Case No. 06-350-GA-CMR, Staff Report
(September 19, 2007) at 26.

33 In the Matter ofthe Application ofNortheast Ohio Natural GasCorp. for an Increase in its Rates and

Charges forNatural Gas Service, Case No. 03-2170-GA-AIR, Staff Report (August 29, 2004) at 44.

34 In the Matter oftheApplication of the Cincinnati Gas & Electric Company for an Increase in its Gas

Rates in its Service Territory, Case No. 01-1228-GA-AIR, Staff Report (January 1,2002) at 57.

3s In the Matter ofthe Application ofthe Cincinnati Gas & Electric Company to File anAppllcakon for an
Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR, Staff Report (March 17, 1993) at 29.

36 In the Matter ofthe Application of Columbia Gas afOhio, Inc., to Increase Gas Sales and Certain
Transportation Rates Within its Service Area, Case No. 91-195-GA-AIR, StaffReport (August 25, 1991) at

58.

37 In the Matter oftheApplication ofthe Dayton Power and Light Company forAuthority to Amend its

Filed Tard,ffs to Increase the Rates and precedents Charges for Gas Service, Case No. 91-415-GA-AIR,

Stnff Report, (November 13, 1991) at 45.

38 In tke Matter of the River Gas Company for Authority to Amend its Filed Tariffs to Increase the Rates

andCha7gesforGasService, Case No. 90-395-GA-AIR, Staff Report (October29, 1990) zt 31.
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Staff Witness Puican explained the Staff's shift away from the prior application of

gradualism by noting that "the concept of gradualism makes sense when prices are

relatively stable. There was simply no compelling need to make large changes in it.""

Despite this justification, Staff offered no evidence to support this claim. Staffprovided

no support because this reasoning is flawed. Rather than needing gradualism when prices

are relatively stable, gradualism is most needed and valued as a regulatory policy during

a time ofhigher prices and greater price volatility. Gradualism in the form of mitigating

a customer charge increase from $6.77 to $6.0040 or from $5.23 to $5.0041 or even

keeping it at $5.7042 at a time when commodity prices are at a lower level is less

important or necessary compared to when a $6.00 customer charge may increase to

$15.00, $20.25 or even $25.33, and when the commodity prices are over $8.00/Mef.1'

The need for gradualism grows as consumers face greater costs; the need does not

decline.

The Commission stated in its Opinion and Order that Staffheld, "the evidence of

record clearly indicates that Duke's revenue erosion problem is real and that the levelized

rate design is the better way to balance the utility's desire for recovery of its authorized

return with promotion of energy efficiency as a customer and societal benefit through

39 Tr. V ol I at 205-206.

40 In theMatter oftke Application oftke Cincinnati Gas & Electric Company to File an Application for an
Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR, Staff Report (March 17, 1993) at 29.

41 In the Matter ofthe Application of the Dayton Power and Light Company forAuthorlty to Amend its
Filed Tari,ffs to Increase the Rates andprecedentsChargesfor GasService, Case No. 91-415-GA-AIR,
Staff Report, (November 13, 1991) at 45.

°a In theMatter ofthe Application oftke Cincinnati Gas & Electric Company for an Increase in Its Rates
for Gas Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion and Order (December
12, 1996) at 45-46.

43 OPAE Ex. No. 1 (Natural Gas Graph), Tr. Vol. I at 160.
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control of energy bills." The Commission's reasoning ignored the fact that, if there was

a revenue erosion problem with Duke (wMch OCC and OPAE contended that there is not

), the Company still has the option of filing an Application To Increase Rates On An

Emergency Temporary Basis (AEM) which is defined on the Commission website as an

application by a public utility to temporarily alter its rate structure to prevent injury to the

business or public. (R.C. 4909.16). With this in mind, the alternative decoupling

mechanism proposed by OCC could be adopted and Duke would still have a rate making

option to fall back on, other than a fiull-blown rate case, if revenue erosion were to

become too severe.

However, if the Commission is determined to move towards a SFV rate design,

(which OCC argues it should not), the minimum the PUCO should consider on rehearing

a more gradual approach to the ultimate goal of an SFV rate design. This would be

consistent with Commissioner Centolella's stated position that:

over the long-term, moving in the direction of a SFV rate design is
preferable to keeping a modest customer charge and relying
entirely on a decoupling adjustment."43

The problem with the Commission's Order is that it is not a long-term move to the SFV

rate design. Should such a shift occur, it should be gradual with small incremental

increases in the fixed customer charge and with the opportunity to evaluate its impact on

customer conservation and affordability.

44 Otxler at 13.

45 Order at Opinion of Commissioner Paul A. Centollella Concurring in Par[ and Dissenting in Pmt at 1.
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2. The Commission's Order unreasonably approved an SFV rate
design that is an unprecedented change in policy and
magnitude.

The Commission's Order neither explains its rationale for ignoring the principle

of gradualism nor justifies disregarding thirty-years of Commission rate design

precedent. In his rebuttal testimony OCC witness Gonzalez explained the regulatory

principle of gradualism as being one in which a regulator attempts to minimize the impact

of rate changes on the industry and customers.' In this case, the principle of gradualism

takes on an important role because of the radical nature of the change in price the

Commission has unreasonably approved and also because of the unprecedented sheer

magnitude of the fixed monthly residential customer charge increase. Both of these

factors are exemplified by the fact that prior to the filing of this case, no Ohio LDC had

ever requested a customer charge as large as the $15.00 customer charge initially

approved through September 30, 2008,°' let alone the $20.25 or $25.33 customer charges

ultimately approved in these cases based solely on the Sta.ff's recommendation.

Not only did OCC witness Gonzalez testify to the concept of gradualism as being

one in which a regulator attempts to minimize the impact of rate changes on customers,

the PUCO Staff also identified gradualism as a rate design principle."$ Although Staff

witness Puican testified that Staff had followed the same rate design methodology to

calculate the customer charge since 1978,49 and that Staff had previously put a "lot of

46 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 14.

47 Order at 20.

96 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 14, See also, StaffEx. No. 3 (Puican Direct
Testimony) at 3-4, and Tr. V ol. I at 205.

49 Tr. Vol. I at 204.
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emphasis on the concept of gradualism,'n0 the only gradualism applied in this case was

that instead of a move to a complete SFV rate design, the move was to a modified form

of SFV that was to be phased in over a two-year period 51

In practical terms this meant that instead of an increase from the current $6.00

monthly customer chargesa to a $30 monthly customer charges' (400 percent increase), the

increase would be limited to an increase of $9.00 (150 percent increase) through

September 30, 2008, and $14.25 to a total customer charge of $20.25 for the balance of

year one (238 percent increase), and an increase of $19.33 to a total customer charge of

$25.33 in year two (322 percent increase). Thus, the Commission applied gradualism in

order to "limit" the increase in the customer charge in this case to only $9.00 or 150

percent through September 30, 2008 and $14.25, or 238 percent for the balance of year

one, and $19.33 or 322 percent in year two."

In previous cases, the largest difference between the current customer charge and

the Staff recommended customer charge was $4.3455 The magnitude of the difference

between the current customer charge ($6.00) and the Commission approved customer

charges in this case ($9.00, $20.25 and $25.33) are more than two times larger than the

largest previous differentialS6

so Tr. V ol. I at 205.

51 Tr. Vol. I at 209.

SZ Although Duke Witness Smith attempted to characterize the current AMRP charge of $5.77 as part of the
customer charge, he ultimately acknowledged that the current customer charge does not include the AMRP

charge and was only $6.00. Tr. V ol. I at 171.

" Tr. Vol. I at 147.

54Tr. Vol. I at 171 (Any ensuing AMRP charge would be added to this customer charge for an even larger

fuced charge).

s5 In the Matter ofthe Application ofEastern Natural Gas Company to Increase Ratesfor Its Natural Gas
Serviae Area and Related Matter4 Case No. 89-1714-GA-AIR, Staff Report, (June 14, 1990) at 22.

56 Id.
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The Commission's approved residential rate design in these cases constitutes a

fnndamental change from a position held for the previous 30 years" in which the Staff

recommended a relatively small fixed charge and a larger variable charge to make up the

total customer charge. The customer charge increases for Columbia Gas of Ohio, Inc.

("COH") have totaled only $2.95 over a 26-year period, for DEO have been only $1.70

over the same 26-year period and for Vectren Energy Delivery of Ohio ("Vectren"), they

have totaled $2.85 over a 25-year period.58 The result is that the Commission's approved

rate design in these cases has more than double, triple or even quadruple what other Ohio

gas utilities and their customers have experienced over the past quarter century.

More importantly, the PUCO Staff Recommended Customer Charge has

consistently been within $2.50 of the then-current customer charge, with only one

instance -- Eastern Natural Gas, Case No. 89-1714-GA-AIR -- where it was greater. This

illustrates the radical departure the Commission has taken in these cases when compared

to the past thirty years of rate design precedents. Moreover, given the volatility of natural

gas prices attd the fact that customers have had to absorb significant increases ranging

from 200 to 300 percent, gradualism in distribution charges is a welcomed tool in the

arsenal to keep gas service affordable for Duke residential customers.

" See Tr. Vol. I at 204, where Mr. Puican referenced a 1978 ca.se. In the Matter oftheAppllcafaon of
Columbia Gas of Ohio, Inc., for an Increase in the Rates to be Charged and Collected for Gas Service in
the Village ofMt. SYerling, Ohio, Case No. 77-1309-GA-AIIt, ba the Matter ofthe Applicatdon ofColumbia
Gas of Ohio, Inc., for an Increase in the Rates to be Charged and Collected for Gas Service in the City of
Martins Ferry, Ohio, Case No. 77-1428-GA-AIR, Opinion and Order (Mml 24, 1979) at 12-13. Where the
Commission noted that "In tliese pmceedings, applicant proposes to replace this rate with arate structure
incorporating af'viced monthly customer charge reflecting costs which do not vary with usage and aunifova
rate per Mcfforgas consumed." at 12. The Commission further concluded thet, "The Commission has
appro ved this type of rate schedule in the belief that it is cost-lustified and with the interests of
conservation firmly in vaew" (emphasis added) at 13. Thus the Commission recognized a customer charge
comprised of a low customer charge and avolumetric rate better served conservation.

38 OCC Ex. No. 5(Gonzalez Direct Testimony) at 9-10, mdAttachment WG-1.
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The Commission should adhere to its own precedent and reverse its Order on

rehearing and approve a more gradual move to an SFV rate design over a longer-term

period of time.

B. The Commission Erred By Approving A Rate Design That Includes
An Increase To The Monthly Residential Customer Charge Without
Providing Consumers Adequate Notice Of The SFV Rate Design
Pursuant To RC. 4909.18, R.C. 4909.19 And R.C. 4909.43.

The Commission's Order unreasonably and unlawfully approved the SFV rate

design despite the fact that the impact on customers' bills resulting from such rate design

had not been sufficiently noticed pursuant to Ohio law. The notice requirements for an

application for a traditional rate case and for an alternative rate case can be found under

R.C. 4909.18, 4909.19 and 4909.43. ht this case, the Company failed to provide

consumers notice with sufficient detail of the residential rate design as approved by the

Commission.

R.C. 4909.18 provides that, unless otherwise ordered by the commission, the

public utility must file, along with its application to the commission, "[a] proposed notice

for newspaper publication fully disclosing the substance of the application." And,

irrespective of whether the utility is required to file such notice with the commission,

R.C. 4909.19 provides that the utility must publish once a week for three consecutive

weeks in newspapers of general circulation throughout the affected areas the substance

and prayer of its application." Duke provided the following notice to the mayors and

legislative authorities of each municipality pursuant to R.C. 4909.43:

" R.C. 4909.19 (emphasis added).
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Finally, DE-Ohio also proposes a new rate stracture for delivery
service that is not based upon the volume of gas delivered. Rather
than allowing our annual delivery revenues to fluctuate with
volumes flowed, we will compare our sales each year to a
benchmark, which is the weather normalized level of sales
approved by the Public Utilities Commission of Ohio in our most
recent general gas rate case, adjusted for new customers added
since that time. We will then compare our actual sales to this
baseline, and provide customers a credit or charge to account for
the difference.6o

This notice describes a rate design that features a decoupling mechanism with annual

true-ups which is substantially different than the residential SFV rate design that the

Commission approved in its Order.b`

Furthermore, the notice does not describe the impact that a change to the rate

design would have on the customer charge. Under the Company's proposal the fixed

customer charge was proposed to increase to $15.00b' from its current $6.0063 per month.

The Commission approved a rate design that initially implements a $15.00 fixed

customer charge (through September 30, 2008)," increases it to $20.25 per month (for the

balance of the first year, and then increases the customer charge to $25.33 per month

thereafter.65 These dramatic increases to the monthly fixed charge are not explained to

consumers anywhere in the notices the Company provided. Therefore, the substance of

the notice did not sufficiently explain to consumers Duke's rate design that the

Commission approved.

bo PFN (June 18, 2007) at 8-2.

61 Order at 25.

6Z PFN Exhibit 3 (June 18, 2007) at Sheet No. 30.14.

PFN Exhibit 3 (June 18, 2007) at Sheet No. 30.13.

64 Order at 20.

61 Order at 20 citing Joint Ex. No. 1(Stipuletion) at Exhibit 2.
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This is analogous to the Committee Against MRT, etal. v. Fublic Uiil. Comm.

Case in which Cincinnati Bell Telephone through an R.C. 4909.18 rate proceeding

sought to change the existing rate design for its residential and business customers. In an

accompanying exhibit filed with the Commission, Cincinnati Bell described the nature

and effect of this new method of charging customers, whereby rates would be based on a

minimum fee plus a usage charge 68 However, except for a general reference to the

exhibits which did contain information on the proposed new service, no mention of the

service was made in the notices themselves 69 The Court stated:

From reading the notice published in their local newspapers,
subscribers opposed to usage rates would not have known of the
innovative plan being introduced by the utility, would not have had
any reason to view the exhibits on file with the commission, nor
would they have had any interest in participating in the hearings
held before the commission. Thus, because of the insufficient
notice, appellants were not only denied an opportunity to present
evidence at the hearings before the commission opposing the
selection of the experimental area for measured rate service, but
also were denied the opportunity to challenge the new rate service
itself.

We therefore conclude that Cincinnati Bell, in order to insure an
opportunity for its subscribers to be heard, was required under R.C.
4909.19 to specifically mention its proposed measured rate service
in its published notice regarding rate increases.

Duke's notice in this case was likewise insufficient, and the Commission should reverse

its Order.

66 Committee AgainstMRT, et.al. v. Public Util. Comm. (1977), 52 Ohio St. 2d 231. (In this Case, Duke's
residential rate design is changing from a low customer charge with high volumetiic charge to a high
customer charge with alowvolumetric charge; whereas, in ComniitteeAgainstMRT, Cincinnati Bell was
changing its rate design from a high or flat fixed charge and no volumetric chwge to a low fixed charge and
a volumetric charge.

67 Id.
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The Commission stated in its Order that, "27 witnesses testified at two local

hearings in Cincinnati while four people took the stand at the Mason hearing."$ It must

be noted that even all of this opposition and outcry was based on the original Company

proposed customer charge increase from $6.00 to $15.00.69 The Commission did not

provide the public, as required under R.C. 4903.083, with public notice regarding the fact

that the Commission might approve future customer charges of $20.25 and $25.33.70

The Ohio Supreme Court has stated that the purpose of R.C. 4909.18(E) is "to

provide any person, firm, corporation, or association, an opportunity to file an objection

to the increase underR.C. 4909.19."' Without notice of the specific nature and dramatic

increases to the customer charge incorporated in Duke's residential rate design, the public

does not have the statutory opportunity to participate in the proceedings.

C. The Commission Erred By Approving An SFV Rate Design That
Discourages Customer Conservation Efforts In Violation Of R.C.
4929.05 And R.C. 4905.70.

The Commission's approval of an SFV rate design is contrary to Ohio policy.

The SFV rate design does not promote customer efforts to engage in conservation of

natural gas, and instead would encourage increased usage of natural gas. Such a rate

design is contrary to the State policy which states:

(A) It is the policy of this state to, throughout this state:

***

ba Order at 3.

69 Duke Prefiling Notice at Cuirent Tariff Sheet No. 30.13 (Customer Charge per month - $6.00), and Duke
Prefiling Notice at Proposed Teriff Sheet No. 30.14 (Customer Charge per month - $15.00).

70 Joint Ex. No. 1(Stipulation) at Exhibit 2.

71 Convntttee AgainstMRT, et.al. v. Public Util. Comm. (1977), 52 Ohio St. 2d 231, 234. (Emphasis
added.)
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(4) Encourage innovation and market access for cost-
effective supply-and demand-side natural gas services and
goods;7z

For a number of reasons, approval of an SFV rate design by the Commission impedes the

development of DSM innovation in Ohio. For example, the SFV rate design: sends

consumers the wrong price signal; will harm consumers who have invested in energy

efficiency by extending the payback period; and will take away control that consumers

have over their utility bills.

The Commission has a statutory duty to initiate programs that promote

conservation. R.C. 4905.70 states:

The public utilities commission shall initiate programs that will
promote and encourage conservation of energy and a reduction in
the growth rate of energy consumption, promote economic
efficiencies, and take into account long-run incremental costs.

The SFV rate design serves the Company's limited cost recovery interests, but fails to

promote conservation for the reasons discussed below. State Policy and statutory

mandates direct the Commission to act such that the rate design influence has a positive

effect on energy conservation.

The Commission has the responsibility to approve rates that are just and

reasonable." An SFV rate design does not meet the State policy of promoting energy

efficiency'^ and violates the legislative mandate to the Commission to initiate programs to

promote and encourage conservation.75 In fact, the Commission has approved a sizeable

amount of energy efficiency programs for Duke which are currently in place. It is

^Z R.C. 4929.02.

73 R.C. 4909.18 andR.C. 4909.19.

74 R. C. 4929.02(A)(4).

R. C. 4905.70.
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important that as part of the compact to make energy efficiency a success, that the

Commission consider not only company incentives and revenues but also customer

incentives to participate in programs. If customers invest in energy efficiency only to see

their payback periods extended, this may have a chilling effect on continued investments

in energy efficiency. Such an outcome is anathema to the intent of the law. Therefore,

the SFV rate design results in the implementation of rates that are unjust and

unreasonable, and the Commission should reverse its Order on rehearing.

1. The SFV rate design sends the wrong price signal to
consumers.

The Commission's Order improperly states that a"levelized rate design sends

better price signals to customers.'°fi It is widely accepted that high natural gas prices

generally send a signal to consumers that encourages conservation." The SFV rate

design contradicts that basic message because it decreases the volumetric rate while

significantly increasing the fixed portion. Commission Centolella echoed this

consideration by stating:

Experience shows that there is a significant price response to
increases in volumetric charges, as evidenced by the recent steep
reductions in average per customer consumption as gas cost
increased. Given that customer charges are paid to provide access
to gas service, it is reasonable to expect comparatively less price
response with respect to increases in the customer charge'8

" Order at 19.

" Tr. VoI.I. at 160.

7$ Order at Opinion of Commission Paul A. Centolella Concurring in Part and Dissenting in Part page 2 of
4.
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At a time when Duke's marginal costs for natural gas and energy prices generally are

increasing, the SFV rate design sends the wrong price signal to customers," because as

consumers use more natural gas the per unit price decreases under the SFV design 80 In

fact, the highest usage customers (the top 35 percent),$' will see a 6 percent to 21 percent

decrease in their total bills from their current bills $a This is absolutely the wrong price

signal to send consumers making decisions on the consumption of a precious nataral

resource.

The residential rate design plays an important role in the promotion of the energy

efficiency programs in Duke's service territory. On cross-examination, Duke Witness

Storck agreed that a rate design with a lower fixed customer charge and a higher

volumetric rate would be the optimum rate design for the customer to achieve savings

from its energy efficiency investments.

Q. The most optimum opportunity for consumers to realize
true savings from their energy efficiency investments
would be a rate design in which the customer charge is set
as low as possible and the company recovers more base
revenues through a volumetric rate?

A. That would probably be most for the customer, would be
most benefit for the customer but not for the company * *
y 83

As Duke admitted, the customer who would reap more savings from an investment in a

high efficiency furnace would be the customer under the rate design that was structured

with a lower fixed customer charge, such as $6.00, and a higher volumettic charge as

79 OCC Ex. No. 5 (Gonzalez Direct Testimony) at 14.

80 Tr. V ol. I at 50; See also OCC Exhibit No. 5 (Gonzalez Direct Testimony) at 15.

$^ OCC Ex. No. 5 ( Gonzalez Direct Testimony) at WG-2.

$a OCC Ex. No. 5(Gonzalez Direct Testimony) at 17.

83 Tr. V ol. I at 30.
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compared to the rate design with a higher fixed customer charge, such as $15.00, $20.25,

or $25.33 and a lower volumetric rate.$" The Commission unreasonably ignored this

analysis when approving the rate design in this case.

The SFV rate design fails to send the proper price signal to encourage

conservation. The reasons for the Company's ooncern with the present rate design

(consisting of a lower customer charge and a higher volumetric rate) has to do with

collecting a fixed amount of revenue, no matter what the weather conditions and not the

desire for the customers to conserve. It must be noted that rates are set by the

Commission in order to permit the Company an "opportunity" to collect a fair rate of

return -- rates are not designed to "guarantee" the utility anything 85 However, the

opportunity to develop a more stable revenue stream can be addressed by the

implementation of decoupling mechanism with appropriate safeguards.

The ortly conclusion that the Commission should have reached in these cases is

that the price signal from the SFV rate design is improper. Therefore, the Commission

should reverse its Order approving the SFV rate design on rehearing because the resulting

rates are unjust and unreasonable.

2. SFV rate design does not remove the customers' disincentive to
invest in energy efficiency because the SFV rate design extends
the pay back period for energy efficiency investments made by
consumers.

The Commission in its approval of the residential rate design improperly looked

at the conservation issue solely from the Company's perspective by stating, "that a rate

84 Tr. VoL I at 48.

as Bluefield Water Works & Improvement Camcerny v. Pub. Serv. Comm of West Virginia, 43S, Ct. 675,

692 (June 11, 1923) ("A public utility is entitled to such rates as will permit it to eam aretum on the value
of the property which it employs forthe convenience of the public ***; but it has no constitutional right to

profits such a5 are realized or anticipated in highly profitable enterpcises or speculative ventures.").
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design that prevents a company from embracing energy conservation efforts is not in the

public interest.i86 The PUCO failed to acknowledge that in order for DSM programs to

work, the Company needs the consumers to participate. That means that customers need

incentives too. However, the PUCO has taken a giant step backwards by admitting, in its

Order, that the SFV rate design "will modest[ly] increase the payback period for

customer-initiated energy conservation measures.'$T

The Commission's decision to approve an SFV rate design is internally

inconsistent with the following statement:

What we are attempting to do today is to provide appropriate
incentives, through a rational pricing scheme, to encourage a
reduction in the consumption of natural gas. By "rational", I mean
a balanced approach that penalizes neither those whom have
already squeezed the last cubic foot of natural gas from their
budget, nor those whom might be inclined to "over-conserve" $$

It is uncontroverted in the record, that those customers who have invested in additional

home insulation and purchased more efficient fumaces and water heaters as a rational

response to increasing gas costs (and in response to Ohio State policy) will see their

investment returns diminished and payback periods lengthened as a result of an SFV rate

design.89 The SFV rate design discourages customer conservation. OCC argued that the

SFV rate design approved by the Commission is sufficiently different to materially alter

customer economies when contemplating an energy efficiency investment 90

s6 Order at 18.

87 Order at 19.

88 Order at Concwring Opinion of Chairman Alan R. Schriber page 1 of 3.

89 OCC Ex. No. 5 (Gonzalez Direct Testimony) Ed 18.

90 at Exhibit WG-3.
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As argued by OCC, "[t]he SFV rate design does not maintain the customer

incentive to conserve and firrther mutes the price signal to the customer."' Therefore, a

decoupling mechanism provides more ofa "proper balance" between the Company and

the consumer, rather than an SFV rate design which only addresses the Company's need

for revenue stabilization. The decoupling mechanism addresses the Company's need for

revenue stabilization and also rewards consumers who invest in energy efficiency. If the

Commission believes that Duke is under-earning and has a disincentive to promote

energy efficiency, then the PUCO should approve a rate design which incorporates an

appropriate decoupling mechanism. That approach would benefit both customers and the

Company. Therefore, it was unreasonable for the PUCO to adopt the more extreme SFV

rate design, which only benefits the Company.

3. The Commission's contention that the SFV rate design

encourages Company participation in energy conservation
efforts disregarded the fact that Duke has an existing DSM
program.

In these cases, the Commission relies on an argument that lacks merit as a means

to support its decision to move to an SFV rate design. The Commission stated:

In contrast, under the current pricing scheme, the gas company has
no incentive to encourage conservation because those same usage
sensitive rates might flow through to fixed costs as consumption
grows, much to the utility's advantage. Under the S FV, the fixed
costs are covered and the company makes no money on the gas
commodity. Therefore, the company might actually promote
conservation more aggressively."

The Commission's argument that the SFV rate design reduces the Company's

disincentive to promote energy conservation is also without merit in these cases because

91 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 2.

92 Order at Concmring Opinion of Chairman Alan R. Schriber page 2 of 3.
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Duke already has a three-year DS M pilot program in place" The DS M pilot program

was approved by the Commission prior to Duke's filing its Application in this case, and

thus was done prior to and without the necessity of an SFV rate design. In addition,

Duke has been spending $2 million annually on low-income weatherization, and through

these cases has agreed to spend another $1 million." Therefore, the Company has no

disincentive to promote energy efficiency that needs to be reduced. In fact, if the

Company deemed that it needed an "energy efficiency incentive" through an SFV rate

design that incentive was set by the Company itself with its proposed $15 fixed customer

charge in its Application. There was absolutely no need for the Commission to increase

the fixed customer charge by an additional 66.6%.

Unfortunately, the S FV rate design approved by the Commission fails to offer

customers the necessary incentives to invest in energy efficiency and in fact constitutes a

disincentive. The cost per unit under the SFV rate design declines as consumption grows

which sends the wrong price signal, and the customers who invest in energy efficiency

investments face longer payback periods.95 The Commission was faced with a decision to

implement a rate design that has a negative impact on a customer's payback analysis, or a

rate design that positively impacts the payback analysis. The Commission's Order does

not adhere to the state policy in R.C. 4929.02 and R.C. 4905.70, because it failed to

approve the rate design that included a smaller customer charge ($6.00), a higher

93In the Matter ofthe Application for Recovery of Costs, Lost Margin and Performance Incentives
Assoctated with Implementation ofNatural Gas Demand-Side Management Programs by the Cincinnati
Gasand Slectr(c Campany, Case No. 06-93-GA-UNC, Amended Application, (August 16, 2006), See also
OCC Ex. No. 5 ( Gonzalez Direct Testimony) at 12-13. (Duke's DSM Program is designed to reduce the
level of usage by, at a minimum, . 75 percent to twu percent of verified annual energy reductions as a result
of implementing the Company's comprehensive energy efficiency programs.).

94 Joint Ex. No. 1(Stipulation) at 12, ¶12.

95 Tr. VoL I at 50, 58.
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volumetric rate, and a decoupling mechanism with appropriate safeguards. Therefore, the

residential rate design as approved by the Commission, in these cases, is unjust and

unreasonable because it is harmfnl to consumers and violates state law and should;

therefore, be reversed by the Commission on rehearing.

D. The Commission Erred When It Failed To Comply With The
Requirements Of RC. 4903.09, And Provide Specific Findings Of
Fact And Written Opinions That Were Supported By Record
Evidence.'

1. The record supports implementation of an SFV rate design as
a pilot.

The Commission has admitted that the impacts of the dramatic change in

residential rate design on conservation and low income consumers were unknown.

Chairman Schriber stated:

All told it is important that we arrive at a decision as expeditiously
as possible. I believe that over the years the lesson to be learned is
that we can never know with absolute certainty all of the facts and
all of the possible outcomes 97

It is unclear with such an admission by the Chairman, why the Commission did not first

implement a pilot program before undertaking such a drastic policy change..

At the Apri123, 2008 PUCO meeting, several Commissioners expressed

concem about the lack of evidence in the record regarding the effects of an SFV rate

design on low income users and conservation. Worried about "some customers who will

inevitably be impacted quite negatively and potentially see substantial, double digit rate

increases[,]" Commissioner Centolella stated:

96 Tongren v. Pub. Udil. Comm., (1999) 85 Ohio St. 3d 87.

97 Order at Concureing Opinion of Chninnan Alan R. Schriber page 3 of 3.
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I think it would be certainly helpful to the Commission for the
Company to file in this case data showing for different deciles "
"' what the sales figures actually are for residential customers,
so that we can take a look at what those bill impacts are going
to be, both for residential customers as a whole and also for
some breakdown of low income customers, either by PIPP or
HEAP or some combination thereof, depending on what the

Company has the data for, so that we can actually see what those
impacts are and can look at what altematives -- what alternative
approaches might have in terms of those impacts, because there's

certainly going to be some customers who may be on fixed

incomes for whom that impact could be substantial 98

Echoing Commissioner Centolella's concern over a lack of evidence in the record

regarding the effects of SFV, Commissioner Roberto stated:

I do not disagree with Commissioner Centolella in the least, that

extern.alities are incredibly important. We do not have good

evidence in this record, and I would urge in future cases that we
should have some degree of information in front of us so that we
can try to account for those externalities. Those externalities, I am

honestly not sure that we get a better result by going to
decoupling or straight fixed variable, but in this case, I don't
have the information in front of me to make a judgment on
that.""***

A downside of straight fixed variable is cerlainly rate shock, and I

am conoerned with that. And I would concur with
Commissioner Centolella that we do not have in our record

information that would allow me to assess the impacts of the
required rate distribution- - redistribution on that volume of
those low volume users in the lowest percentile of usage. And I
would really like to have that kind of information in front of us

as we weigh this.'m

* * *

While philosophically, the straight fixed variable is appropriate,
from my perspective, that is with the caution that we need to be
sensitive to the rate impact and the rate shock. And we do not
have in front of us adequate information to make that
judgment right now. And I do urge that we need to be able to

98 Attachment, Real Player Video of April 23, 2008 PUCO Meeting at 11 minutes 20 seconds. (Emphasis
added).

99Id. at 29 minutes 25 seconds. (Emphasis added).

ioo Id. at 32 minutes 15 seconds. (Emphasis added).
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understand, on the record, with the record before us, the
actual impacts for high end users and low end users ***.1°'

* * *

Specifically regarding the lack of evidence in the record about the effects of SFV

on conservation, Commissioner Roberto stated:

* * * As a policy matter, I would stand strongly behind a
conservation program -- any way that we can structure rates to lead
to conservation and efficient use of energy. Some might suggest
that having the high volume users subsidize low volume users
would lead to that. I would disagree, because the information
that we have in front of us does not link high volume usage to
inefficient usage. We simply don't know. When we look at our
PIPP users, for instance, we see overall increased usage. That does
not suggest to me that our PIPP customers are making poor
choices. It suggests possibly to me that our housing stock for our
PIPP customers is not affording them the ability to make energy
conservation choices.

Now, I don't have evidence in front of me that would support
either of those conclusions, that our PIPP customers make bad
choices or that they have poor housing stock. That is not in the
record. I can't make that judgment. With that in front ofine,
I'm going to try to find a system that has the closest allocation of
costs as best we have them in front of us.i10a

* * *

Commission Chairman Alan Schriber also admitted that the Commission was

uncertain of the impacts of SFV, stating:

If you want to start making a list of externalities, you will never get
to the end, okay? And we don't even know, we can't even
imagine, the externalities that are going to occur. And when it
comes to internalizing the externalities, we can't even imagine who
is going to be internalizing them or how. I mean, that's up for
grabs and its down the road and it will never -- that's a process
that's never going to end as you can imagine. Externalities will
always be there - you improve one - [and] pick up one somewhere
else, that's just the nature of general equilibrium; it keeps going on
and on and on. So, externalities -- it's a problem, but you know,

101 Id. at 58 minutes 18 seconds. (Emphasis added).

02 Id at 30 minutes 21 seconds. (Emphasis added).

30 000090



we have to begin somewhere, and I think straight fixed variable is
a rational place to begin.

However, we have to think of the income effects, and we've all
agreed, we are not quite sure of the income impacts of straight
fixed variable.103

There are examples of a more deliberate and more openly debated policy changes

that the Commission undertook as pilot. One example is the manner in which residential

Choice Programs have been implemented. Even now, over 10 years after the first

programs were put in place as pilots,104 the Choice Programs are still governed by the

ultimate consumer protection, that the Commission could make any changes or

modifications as needed.103 The Choice Programs were developed over a period of years

with all Stakeholders being able to participate in an open process. Moreover, each LDC

individually addressed Customer Choice, and any one company plan was not forced on

all others. The Staff and the Commission recognized the magnitude of the changes being

proposed in the Choice Programs and dealt with the issue accordingly.

Another example is the implementation of a Wholesale Auction. Despite the fact

that virtually all stakeholders have declared the wholesale auction for Dominion East

Ohio ("DEO") to be a success, the Staff has been hesitant to impose a similar wholesale

103 Id. at 47 minutes 11 seconds. (Emphasis added.).

104 In the Matter ofthe Commission's Investigation ofthe Customer Choice Program ofColumbia Gas of
Ohio, Inc., Case No. 98-593-GA-COI; In the Matter ofthe Commission's Investigation ofthe Energy
Choice Program ofthe East Ohio Gas Company, Case No. 98-594-GA-COI; In the Matter ofthe

Commission's Inveskgation ofthe Customer Choice Program ofthe Cincinnati Gas & Electric Company,
Case No. 98-595-GA-COI; In the Matter of tke Application ofColumbia Gas of Ohio, Inc., for Statewide
Expansion ofthe Columbia Customer Choice Program, Case No. 98-549-GA-ATA; In the Matter ofthe
Applicntion of the East Ohio Gas Com,oany forAuthorlty to Iinplement Two New Transportation Services,
for Approval of a New Pooling Agreement, andforApproval of a Revised Transportation Mg ration Rider,

Case No. 96-1019-GA-ATA, Finding and Order (June 19, 1991).

103 Id. See also Order at Concumng Opinion of Chairman Alan R. Schriber at 3("All told, it is important
that we mrive at a decision as expeditiously as possible. I believe that over the years the lesson to be
lemned is that we can never know with one hundred percent certainty all of the facts and all of the possible
outcomes. This is precisely why the law has provided this Commission with the ability to react to adverse
outcomes should they arise.'Ihis is the ultimate consumerprotection:').
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auction on other large Ohio LDCs.106 The Wholesale Auction process for DEO was

considered a significant policy change in how LDCs purchase gas for sales customers.

The DEO Wholesale Auction process took well over 13 months and was open to all

Stakeholders.107

In sharp contrast with the current proceeding, the Choice Program and Wholesale

Auction were both the product of long deliberate processes that included participation by

all Stakeholders before any decision was made. The deliberate nature of this review and

implementation is magnified in this case as the PUCO did not merely impose the

Customer Choice Program or the Wholesale Auction on Duke. Instead, in this case,

Commission agreed to merely establish a process to discuss the Wholesale Auction issue.

This begs the question of why the PUCO would be so deliberate with the Choice Program

and Wholesale Auction -- programs that have resulted in quantifiable benefits for

consumers -- and yet is so fast to act on the SFV rate design -- a change that produces no

quantifiable benefits only for the Company and results in detriments for low-use low

income customers.

Without an adequate record in this case, the Company could not and did not meet

its statutory burden of proof and therefore, the SFV rate design should not have been

approved. The more reasonable and prudent course of action for the Commission - - if it

is insistent on adopting the SFV rate design - - would be to implement the SFV rate

design as a pilot program with specific reporting requirement placed upon Duke to assure

i°° Lz the Matter ofthe Application ofthe East Ohio Gas Company d/b/a Doniinion EastOhio forApproval

ofa Plan to Restructure its Commodity Service Function, Case No. 05-474-GA-ATA, Post-Auction Report
of Dominion East Ohio Phase 1 Supply Auction, (August 29, 2006) at 4-5.

107 Id. Opinion and Order (May 26, 2006).
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all Commission inquiries and customer impacts are adequately evaluated before fully

accepting the SFV rate design.

2. The record fails to support the Order that low-income
customers benefit from an SFV rate design

The fact that there is an adverse affect on low-use customers as a result of

implementation of the SFV rate design in these cases is without question. The

Commission in its Order stated:

We recognize that, with this change to rate design, as with any
change, there will be some customers who will be better off and
some customers who will be worse off, as compared with the
existing rate design. The levelized rate design will impact low
usage customers more, since they have not been paying the
entirety of their fixed costs under the existing rate design. Higher
use customers who have been overpaying their fixed costs will
actually experience a rate reduction.108

What is troublesome is that that the Commission in spite of the recognition of this

adverse impact on low-use customers, has failed to explain why as a policy matter it is

just and reasonable to have low volume users subsidize high volume users. The goal of

rate design should be to eliminate inter-class subsidies to the maximum extent possible

not create them, but if a subsidy is unavoidable, as a policy matter the rate design should

be structured such that the high users be asked to subsidize low users.

While the record is clear as to the impact that the SFV rate design has on low-use

customers; however, the actual impact that an SFV rate design will have upon Duke's

low-income customers is unknown and debatable. The Commission acknowledged that:

108 Orderat 19.
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with this change in rate design, as with any change, there will be
some customers who will be better off and some customers who
will be worse off, as compared with the existing rate design.109

The record in this case, does not answer the question of how the SFV rate design impacts

the low-income customer. It would seem axiomatic that such a fundamental question

would be fully explored and analyzed prior to approving such a dramatic change in

policy. The SFV rate design approved by the Commission is bad news for Duke's low-

use low-income customers who will now be forced to subsidize Duke's larger use

customers. The SFV rate design has the effect of making "the distribution cost per Ccf

that a customer faces * * * higher at lower consumption levels than at higher

consumption levels.i10 Such a rate design is inherently unfair to low-usage low-income

customers, who because of their limited means, likely live in smaller dwellings, such as

aparhnents, and use less natural gas than wealthy homeowners with large homes. The

SFV rate design is not only unfair to these customers with small incomes, it is extremely

insensitive in its timing; coming on the heels of several years of belt-tightening by

America's working poor, amidst a nationwide mortgage foreclosure crisis and with the

country facing a looming recession.

Rather than recognizing SFV as injurious to Duke's low-income customers, Duke

and the Staff witness assert that an SFV rate design is beneficial."' The Commission

accepts in its Order Duke and the Staff s argument based upon the erroneous assumption

109 Order at 19.

10 OCC Ex. No. 5(Gonzalez Direct Testimony) at 14, See also Staff Ex. No. 3 (Puican Direct Testimony)
at 5.

"' Staff Ex. No. 3(Puicm Direct Testimony) at 5-6. (Staffwitness Puican stated, "Because high-usage
customers will benefit from the SFV rate design, and low-income customers are more likely to be high
usage customers, it is reasonable to conclude that low-income customers are more likely to actually benefit
from SFV.")
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that Duke's PIPP customers, many of whom are high energy users, are representative of

all of Duke's low-income customers."' However, the record reflects that PIPP customers

constitute only 23 percent of the low-income households in Hamilton County, Duke's

largest county served, and only about 10 percent of the total low income customers

purchasing gas from Duke.'" The parties agree that PIPP customers have demonstrated

higher use of energy than non-PIPP customers, and also that low-income customers are

more likely to rent than own their homes, but the consensus ends there.14

The Commission erroneously stated that: "OCC and OPAE insist that the

levelized rates will harm low-income customers and that the PIPP customer data is

not indicative of other Duke low-income customen;, but offered no data to support

this contention (OCC Br. at 46-53; OPAE Br. at 4,8)."t 15 In actuality, OCC offered into

evidence the latest Impact Evaluation by the Ohio Department of Development's Home

Weatherization Assistance Program ("HWAP'D, which found that PIPP weatherization

participants "used 20 percent more energy than non PIPP [low- income] participants.i116

In fact, it was the Company and Staffwho offered no evidence to support their assertion

that PIPP customers were an appropriate proxy for low-income usage.

Duke chose PIPP customers as a proxy for low income customers with little

regard for the accuracy of such a choice. Duke examined only ten houses, via the

Hamilton County Auditor's website, as the basis for the Company's assertions regarding

..a Order at 15.

113 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 4-6. There are 66,000 low income Duke customers
in Harnilton County and over 100,000 low income customers in Duke's service territory. Tr. Vol. I at 221-
222.

114 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 5-7; Staff Ex. No. 3 (Puican Direct Testimony) at 5.

115 Order at 15.

116 OCC Ex. No. 18 (Gonzalez Rebuttal Testimony) at 6.
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the characteristics of PIPP customer housing."' With ten thousand households

participating in PIPP in Duke service territory, the Company offers no explanation

regarding how it can reasonably hold out the "top ten" PIPP customers' homes as being a

fair representation of the thousands of PIPP customers' housing stock. The Company

witness acknowledged that there was no characteristic analysis performed on the housing

stock of the larger, low-income population."$ Therefore, it is unknown to the Company

whether or not the inadequate sample used to evaluate PIPP participant housing is at all

indicative or similar to the housing characteristics of the low-income population in

general.

In addition, Duke witness Smith stated that he has no idea what percentage of the

total low-income customer base is represented by PIPP customers."' Without knowing

the percentage of total low-income customer base represented by PIPP participants, the

Commission cannot reasonably proffer this group of customers as being representative of

a customer group of unknown size. Further, it is highly likely that those who are low

income/low energy users may be eligible for one or more assistance programs, including

PIPP, but choose not to participate in them due to the fact that their usage is low enough

to be affordable under the former rate design.

The facts in evidence show that PIPP customers' usage is not a good proxy for

low-income customers' usage; therefore, an SFV rate design is harmful to low-use and

low-income customers who in actuality will subsidize Duke's larger use customers.

Therefore, the Commission should reverse its Order on rehearing.

"' Tr. Vol. I at 82-83.

118 Tr. Vnl. I at 83.

119Tr.Vol.Iat81.
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3. The record does not support reliance on budget billing to
support adopting an SFV rate design.

The Commission unreasonably approved the SFV rate design because of its

stabilizing effect on customer billings. The Commission stated:

The levelized rate design however, has the added benefit of
producing more stable customer bills throughout all seasons
because fixed costs will be recovered evenly throughout the year.

However, the record does not support the assumption that customers are interested in the

stabilizing effect that the S FV rate design offers them. In fact, the argument that a larger

fixed charge will levelize customer bills is irrelevant and without merit. Neither the

Company nor the StafP'0 offered any valid studies to support the belief that consumers

are interested in a forced levelized fixed charge. On cross-examination Duke witness

Smith offered what was apparently the only study that was performed:

My question is, Mr. Smith, did you look at any studies,
opinion studies, where customers evidence a preference for
fixed prices, yes or no?

A. Yes.

Q. Okay. And what was that study?

A. My own personal family use. I prefer cell phones with
fixed minutes, fixed charge, fixed internet service.

And you are, of course, representative of all residential

customers?

A. I am certainly a residential customer, yes'Z`

120 Tr. Vol. I. at 240.

.a. Tr. Vol. I at 188, and 196.

37 0Q^03- 7



A "study" with one data point, regarding a service where usage has no seasonality, is not

a statistically significant study. This is a preference, not a study and Duke failed to

maintain its burden of proof.

Unfortunately, the Commission was all too willing to accept the Company's

argument in support of its position. The Commission stated: "Customers are accustomed

to fixed monthly bills for numerous other services, such as telephone, water, trash,

internet and cable.i122 These services that the Commission relies upon for fixed charge

billing examples do not involve the consumption of a precious natural resource except

water, and Ohio water utilities still rely upon a rate design that incorporates a large

volumetric based charge. In the recent Ohio American Water case, the PUCO Staff

refused to support the increase to the customer charge requested by the Company."' In

fact, instead of an increase, the PUCO Staff has proposed the current customer charge be

decreased by 23.4 percent.'a"

The Commission Order further misses the mark regarding budget billing.

Chairman Schriber stated:

Finally, those who argue that inadequate price signals are the
biggest issue need only look at the impact of budget billing. What
signal is being sent when the bill each month is the same regardless
of consumption? Yet, is anyone recommending the elimination of
budget billing?`a'

12z Order at 18.
^a3 In the Matter oftheApplzcatzon ofOhioAmerican Water Company to Increase Rs Rates For Water and

Sewr Service Provided to Its Entire Sen+zce Area, Case No. 07-1112-WS-AIR, Staff Report at 32 (May 28,

2008). (The Company's current customer charge was $9.41 and the Company proposed $10.59).

124 Id. at 35. The PUCO StefYhas proposed a $7.21 customer charge, or a 23.4 percent reduction ($9.41 -

$7.2139.41)..

'a' Order at Concurring Opinion of Chairman Alan R. Schriber page 2 of 3.
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What is missing in the Chairman's analysis is that in the budget billing scenario,

unfettered consumption will be remedied through the true-up mechanism. The S FV rate

design does not include a true-up mechanism. Therefore, the concem that a customer is

getting the wrong price signal when being sent the same bill each month, regardless of

consumption, is legitimate for the SFV rate design.

It should fnrther be pointed out that currently only approximately 20 percent of

Duke's natural gas residential customers have chosen to participate in Duke's budget

billing program.'ab The evidence was uncontroverted and suggests that Duke's customers

do not initiate budget billing because the natural leveling effect of their total energy bills,

the gas and electric, form sort of a natural budget billing plan in itself.'a' The fact that the

vast majority (80 percent) of Duke's natural gas customers have not chosen the budget

billing option is a revealed preference and, should be significant evidence to support the

fact that they are not particularly interested in a levelized bill. The Commission should

not force customers who have rejected budget billing to be forced to accept it in the form

of a SFV rate design and then be told that this form of a levelized billing is a benefit,

contrary to their own preferences.

V. CONCLUSION

As demonstrated above, the Commission erred by approving a Straight Fixed

Variable rate design for several reasons. First, the extraordinarily large increase in the

customer monthly charge produced by the SFV rate design unreasonably violates the

Commission's prior precedent and policy of gradualism. Second, the Commission's

"6 Tr. Vol. I at 38.

"7 Tr. Vol. I at 38.
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Order erred by unreasonably and unlawfully authorizing a residential rate design with

customer charge increases that exceed the notice provided consumers pursuant to R.C.

4903.083, R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43. Third, the Commission erred

by approving an SFV rate design that discourages conservation in violation of R.C.

4929.02 and R.C. 4905.70. SFV sends the wrong price signals to Duke's consumers,

extends the pay back period of consumer investments in energy efficiency, and thereby,

does not remove customer disincentives to invest in energy efficiency. In addition,

because Duke has an existing Demand Side Management program, SFV provides no

additional incentive to Duke to participate in energy conservation programs. Fourth, the

Commission erred when, in violation of R.C. 4903.09, it failed to provide findings of fact

and written opinions supported by the evidence in the record. The record does not

support the Commission's conclusions that low-income customers benefit from an SFV

rate design, that budget billing supports an S FV rate design, or that SFV should be

implemented, if at all, in any way other than a pilot program. For these reasons, the

Commission should grant OCC's Application for Rehearing.
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