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STATEMENT OF THE CASE

Defendant-appellant, Richard E. Joseph ("defendant"), appeals from the judgment

of sentence entered against him in the Allen County Court of Common Pleas in June of

2007, as a result of defendant having been convicted in 1991 of aggravated murder.

Procedurally, this case spans over a decade and a half. In 1990, defendant and

another man, Jose Bulerin, were jointly indicted for the aggravated murder of Ryan

Young. The indictment also contained a death penalty specification based upon R.C.

2929.04(A)(7).

Defendant's case was tried to a jury in January of 1991, and the jury returned

verdicts finding defendant guilty of aggravated murder and the death penalty

specification. Following the penalty phase of the trial, the jury recommended a sentence

of death. The trial court adopted the jury's reconunendation and ordered that defendant

be sentenced to death.

On December 23, 1993, defendant's conviction and sentence of death were

affirmed on direct appeal in State v. Joseph, 3d Dist. No. 1-91-11, 1993 Ohio App.

LEXIS 6396. On August 30, 1995, defendant's conviction and sentence were affirmed

by this court in State v. Joseph (1995), 73 Ohio St.3d 450. On March 18, 1996, the

Supreme Court of the United States denied defendant's petition for a writ of certiorari in

Joseph v. Ohio (1996), 116 S.Ct. 1277.

Defendant subsequently filed a petition for a writ of habeas corpus in federal

district court. The district court granted a writ of habeas corpus relating to the death

penalty, as the court found there were fundamental errors in the case concerning the

capital specification. The district court issued the following order:
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[T]his Court issues a writ of habeas corpus ordering that Mr. Joseph's
death sentence be set aside and that he be re-sentenced according to
the statutory guidelines for aggravated murder in the absence of a
capital specification, as set forth in O.R.C. 2929.03(A), which
mandates a sentence of life imprisonment with parole eligibility after
serving twenty years of imprisonment. Unless Mr. Joseph is
resentenced within 180- days from the effective date of this Order, the
respondent shall release him from custody. On this Court's own
motion, execution of this Order and hence, its effective date, is stayed
pending appeal by the parties.

Defendant next filed an appeal in the United States Court of Appeals for the Sixth

Circuit, seeking review of the district court's denial of claims relating to defendant's

conviction. The state cross-appealed the district court's issuance of the writ of habeas

corpus.

On November 9, 2006, the Sixth Circuit issued a decision in the case. The federal

court of appeals affirmed the district court's issuance of the writ, but denied all other

claims raised by defendant. Joseph v. Coyle (6`h Cir. 2006), 469 F.3d 441.

On March 19, 2007, the United States Supreme Court declined to review the

matter. Houk v. Joseph (2007), 127 S.Ct. 1827.

On April 20, 2007, the trial court held a pretrial and scheduling conference with

the parties. Another conference was held on May 31, 2007. On June 6, 2007, a

sentencing hearing was held. Pursuant to the writ of habeas corpus issued by the federal

court, the trial court resentenced defendant to life in prison with parole eligibility after

twenty years. On June 14, 2007, the trial court filed its judgment entry of sentencing in

the case.

Defendant thereafter filed an appeal of his sentence. On March 17, 2008, in State

v. Joseph, 3rd Dist. No. 1-07-50, 2008 Ohio 1138, the court of appeals affirmed the

judgment of sentence entered in the trial court.
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On April 22, 2008, the court of appeals granted defendant's motion to certify the

case as in conflict with State v. Peacock, 11`h Dist. No. 2002-L-115, 2003-Ohio-6772;

State v. Smoot, 10th Dist. No. 05AP-104, 2005-Ohio-5326; and State v. Triplett, 8° Dist.

No. 87788, 2007-Ohio-75.

On July 9, 2008, this Court detennined that a conflict exists on the following

question:

May a trial court impose court costs pursuant to R.C. 2947.23 in its
sentencing entry, when it did not impose those costs in open court at
the sentencing hearing?

This appeal now follows.
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ARGUMENT

Proposition of Law No. I

WHEN A TRIAL COURT FAILS TO IMPOSE COURT COSTS
DURING A DEFENDANT'S SENTENCING HEARING, THE
TRIAL COURT MAY NOT ORDER THE IMPOSITION OF SUCH
COSTS IN THE DEFENDANT'S SENTENCING ENTRY.

In his sole proposition of law, defendant asserts that the trial court erred in

including an order that defendant pay court costs in the judgment entry of sentencing

when the trial court did not make that same order in open court at the sentencing hearing.

Pursuant to R.C. 2947.23, it is mandatory that court costs be imposed upon the

defendant as part of any criminal sentence. See, also, State v. Clevenger (2007), 114 Ohio

St.3d 258.

In his brief, defendant correctly notes that several appellate courts in Ohio have

held that it is an error for a court to impose court costs in a judgment entry of sentencing

without having ordered such costs in defendant's presence at the sentencing hearing.

See, e.g., State v. Peacock, 11`h Dist. No. 2002-L-115, 2003-Ohio-6772; State v. Smoot,

10th Dist. No. 05AP-104, 2005-Ohio-5326; and State v. Triplett, 8` Dist. No. 87788,

2007-Ohio-75.

In the cases which so hold, the courts based their decisions on Crim.R. 43(A).

Crim.R. 43(A) provides in relevant part that " * * * the defendant must be physically

present at every stage of the criminal proceeding and trial, including the * * * imposition

of sentence." Those courts determined that because Crim.R. 43(A) provides that a

defendant must be present for all stages of the proceedings against him, a sentence must

be reversed and the case remanded for resentencing where the judgment entry of
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sentencing ordered the payment of costs by defendant but the trial court failed to make

such an order in open court when the defendant was present.

Contrary to those decisions, the court of appeals determined in this case that that a

trial court is not required to orally inform a defendant at a sentencing hearing that court

costs must be imposed against the defendant. State v. Joseph, 3`d Dist. No. 1-07-50, 2008

Ohio 1138. The court of appeals noted that at least one other appellate district has

reached the same conclusion, citing State v. Powell, 2"d Dist. No. 20857, 2006 Ohio 263.

One potential resolution of the conflict in authority would be for this court to

determine that Crim.R. 43(A) requires that court costs must be imposed in the

defendant's presence in open court. A strict and literal reading of Crim.R. 43(A)

certainly supports such a conclusion.

A second potential resolution would be for this court to determine that substantial

enough compliance with Crim.R. 43(A) has occurred if a defendant is present at the

sentencing hearing, even if the matter of court costs are not specifically addressed at that

time, given that court costs are mandatory in any event.

A third potential resolution would be for this court to determine that while

Crim.R. 43(A) requires court costs to be imposed in a defendant's presence in open court,

failure to do so is harmless error. A harmless error determination is supported by the fact

that court costs are a fairly de minimis aspect of a criminal sentence, and by the fact that

court costs are mandatory under Ohio law.

Moreover, there is ample legal support for the position that a violation of a

defendant's right to present at all stages of the criminal proceeding may be harmless

error. As this court set forth in State v. Frazier (2007), 115 Ohio St.3d 139, at 160:
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An accused has a fundamental right to be present at all critical stages
of his criminal trial. Section 10, Article I, Ohio Constitution; Crim.R.
43(A). An accused's absence, however, does not necessarily result in
prejudicial or constitutional error. "[T]he presence of a defendant is
a condition of due process to the extent that a fair and just hearing
would be thwarted by his absence, and to that extent only." Snyder v.
Massachusetts (1934), 291 U.S. 97, 107-108, 54 S.Ct. 330, 78 L.Ed. 674.

Pursuant to such standards, it could certainly be determined that the defendant

suffered no prejudice in this case by the trial court's failure to order court costs in the

defendant's presence.

Upon a consideration of all the factors relevant to the issue certified in this case,

the State of Ohio respectfully submits that the most legally appropriate resolution would

be a determination that any error committed by the trial court in ordering court costs

imposed against the defendant was harmless beyond a reasonable doubt.

The State of Ohio, appellee herein, therefore requests that the certified question be

resolved in the manner set forth, and that the judgment of the court of appeals be

affnmed.
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CONCLUSION

For all of the reasons stated above, the State of Ohio submits that the proposition

of law should be overruled, and requests that the judgment of the court of appeals be

affirmed.

Respectfully submitted,

JAN E. EMERICK #0 59550
Assi nt Prosecuting Attomey
Allen County, Ohio
Court of Appeals Bldg., Suite 302
204 North Main Street
Lima, Ohio 45801
(419) 222-2462
Fax: (419) 227-1072

PROOF OF SERVICE

I hereby certify that a copy of the foregoing was served upon Katherine A. Szudy
and Randall L. Porter, Attorneys for Appellant, 8 East Long Street - 11th Floor,
Columbus, Ohio 43215 on this 16th day of December, 2008, by regular United States
mail delivery.

AW)
JAN4 E. EMERICK #0059550
Assigant Prosecuting Attorney
Allen County, Ohio
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2929.04 Death penalty or imprisonment - aggravating and

mitigating factors.

(A) Imposition of the death penalty for aggravated murder is precluded unless one or more of the following
specified in the indictment or count in the indictment pursuant to section 2941.14 of the Revised Code and prove

beyond a reasonable doubt:

(1) The offense was the assassination of the president of the United States or a person in line of succession to th
presidency, the governor or lieutenant governor of this state, the president-elect or vice president-elect of th
United States, the governor-elect or lieutenant governor-elect of this state, or a candidate for any of the office
described in this division. For purposes of this division, a person is a candidate if the person has been nominate
for election according to law, if the person has filed a petitlon or petitions according to law to have the person'
name placed on the ballot in a primary or general election, or if the person campaigns as a write-in candidate in

primary or general election.

(2) The offense was committed for hire.

(3) The offense was committed for the purpose of escaping detection, apprehension, trial, or punishment fc

another offense committed by the offender.

(4) The offense was committed while the offender was under detention or while the offender was at large afte
having broken detention. As used in division (A)(4) of this section, "detention" has the same meaning as in sectio
2921.01 of the Revised Code, except that detention does not Include hospitalization, institutionalization, c
confinement in a mental health facility or mental retardation and developmentally disabled facility unless at th
time of the commission of the offense either of the following circumstances apply:

(a) The offender was in the facility as a result of being charged with a violation of a section of the Revised Code,

(b) The offender was under detention as a result of being convicted of or pleading guilty to a violation of a sectloi

of the Revised Code.

(5) Prior to the offense at bar, the offender was convicted of an offense an essential element of which was thi

purposeful killing of or attempt to kill another, or the offense at bar was part of a course of conduct involving thi
purposeful killing of or attempt to kill two or more persons by the offender.

(6) The victim of the offense was a law enforcement officer, as defined in section 2911.01 of the Revised Code
whom the offender had reasonable cause to know or knew to be a law enforcement officer as so defined, and eithe
the victim, at the time of the commission of the offense, was engaged in the victim's duties, or it was the offender',
specific purpose to kill a law enforcement officer as so defined.

(7) The offense was committed while the offender was committing, attempting to commit, or fleeing immediatel,

after commltting or attempting to commlt kidnapping, rape, aggravated arson, aggravated robbery, or aggravate(
burglary, and either the offender was the principal offender in the commission of the aggravated murder or, if no
the principal offender, committed the aggravated murder with prior calculation and design.

(8) The victim of the aggravated murder was a witness to an offense who was purposely killed to prevent thi

http://codes.ohio.gov/orc/2929.04 12/15/20C
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2947.23 Costs and jury fees - community service to pay
judgment.

(A)(1) In all criminal cases, including violations of ordinances, the judge or magistrate shall include in the sentenc
the costs of prosecution, including any costs under section 2947.231 of the Revised Code, and render a judgmer
against the defendant for such costs. At the time the judge or magistrate imposes sentence, the judge
magistrate shall notify the defendant of both of the following:

(a) If the defendant fails to pay that judgment or fails to timely make payments towards that judgment under
payment schedule approved by the court, the court may order the defendant to perform community service in a
amount of not more than forty hours per month until the judgment is paid or until the court is satisfied that th
defendant is in compliance with the approved payment schedule.

(b) If the court orders the defendant to perform the community service, the defendant will receive credit upon th
judgment at the specified hourly credit rate per hour of community service performed, and each hour of communit
service performed will reduce the judgment by that amount.

(2) The following shall apply in all criminal cases:

(a) If a jury has been sworn at the trial of a case, the fees of the jurors shall be included in the costs, which sha
be paid to the public treasury from which the jurors were paid.

(b) If a jury has not been sworn at the trial of a case because of a defendant's failure to appear without gooi
cause, the costs Incurred in summoning jurors for that particular trial may be included in the costs of prosecution
If the costs incurred in summoning jurors are assessed against the defendant, those costs shall be paid to thi
public treasury from which the jurors were paid.

(B) If a judge or magistrate has reason to believe that a defendant has failed to pay the judgment described ir
dlvision (A) of this section or has failed to timely make payments towards that judgment under a payment scheduia
approved by the judge or magistrate, the judge or magistrate shall hold a hearing to determine whether to orde^
the offender to perform community service for that failure. The judge or magistrate shall notify both the defendan
and the prosecuting attorney of the place, time, and date of the hearing and shall give each an opportunity tc
present evidence. If, after the hearing, the judge or magistrate determines that the defendant has failed to pay the
judgment or to timely make payments under the payment schedule and that Imposition of community service foi
the failure is appropriate, the judge or magistrate may order the offender to perform community service in ar
amount of not more than forty hours per month until the judgment is paid or until the judge or magistrate i:
satisfied that the offender Is In compliance with the approved payment schedule. If the judge or magistrate order:
the defendant to perform community service under this division, the defendant shall receive credit upon the
judgment at the specified hourly credit rate per hour of community service performed, and each hour of community
service performed shall reduce the judgment by that amount. Except for the credit and reduction provided in this

division, ordering an offender to perform community service under this division does not lessen the amount of the
judgment and does not preclude the state from taking any other action to execute the judgment.

(C) As used In this section, "specified hourly credit rate" means the wage rate that is specified in 26 U.S.C.A. 206
(a)(1) under the federal Falr Labor Standards Act of 1938, that then is in effect, and that an employer subject tc

that provision must pay per hour to each of the employer's employees who is subject to that provision.

http://codes.ohio.gov/orc/2947.23 12/15/200'
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Effective Date: 03-24-2003; 05-18-2005; 2008 HB283 09-12-2008

http://codes.ohio.gov/orc/2947.23 12/15/20C



RULE 43. Presence of the defendant

(A) Defendant's presence.

(1) Except as provided in Rule 10 of these rules and division (A)(2) of this rule, the
defendant must be physically present at every stage of the criminal proceeding and trial,
including the impaneling of the jury, the return of the verdict, and the imposition of sentence,
except as otherwise provided by these rules. In all prosecutions, the defendant's voluntary
absence after the trial has been commenced in the defendant's presence shall not prevent
continuing the trial to and including the verdict. A corporation may appear by counsel for all
purposes.

(2) Notwithstanding the provisions of division (A)(1) of this rule, in misdemeanor cases
or in felony cases where a waiver has been obtained in accordance with division (A)(3) of this
rule, the court may permit the presence and participation of a defendant by remote
contemporaneous video for any proceeding if all of the following apply:

(a) The court gives appropriate notice to all the parties;

(b) The video arrangements allow the defendant to hear and see the
proceeding;

(c) The video arrangements allow the defendant to speak, and to be seen and
heard by the court and all parties;

(d) The court makes provision to allow for private communication between the
defendant and counsel. The court shall inform the defendant on the record how to, at any
time, communicate privately with counsel. Counsel shall be afforded the opportunity to
speak to defendant privately and in person. Counsel shall be permitted to appear
with defendant at the remote location if requested.

(e) The proceeding may involve sworn testimony that is subject to cross
examination, if counsel is present, participates and consents.

(3) The defendant may waive, in writing or on the record, the defendant's right to be
physically present under these rules with leave of court.

(B) Defendant excluded because of disruptive conduct. Where a defendant's conduct
in the courtroom is so disruptive that the hearing or trial cannot reasonably be conducted with
the defendant's continued physical presence, the hearing or trial may proceed in the defendant's
absence or by remote contemporaneous video, and judgment and sentence may be pronounced as
if the defendant were present. Where the court determines that it may be essential to the
preservation of the constitutional rights of the defendant, it may take such steps as are required
for the communication of the courtroom proceedings to the defendant.

[Effective: July 1, 1973; amended effective July 1, 2008.]



Staff Note (July 1, 2008 amendments)

Rule 43 is amended so that in misdemeanor cases and in felony cases where the
defendant has waived the right to be present, the "presence" requirement can be
satisfied either by physical presence or presence by video teleconferencing. Advances
in video teleconferencing technology have enabled courts to save considerable expense
by conducting proceedings by video teleconferencing while still preserving the rights of
the defendant.

In order to ensure that the defendant's rights are protected, any proceeding
conducted through video teleconferencing must meet certain requirements: the
defendant must be able to see and hear the judge, the judge must be able to see and
hear the defendant, and the defendant must have the ability to communicate
confidentially with his or her attorney. Furthermore, presence by video teleconferencing
is permitted under limited circumstances involving sworn testimony. Counsel must be
present and must consent to the use of video teleconferencing. Contemplated in this
type of hearing is a miscellaneous criminal proceeding such as probation revocation,
protection order hearing or bond motion.
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