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RONALD I. SMOLOW, INDIVIDUALLY AND ON BEHALF OF ALLPERSONS AND ENTITIES SIMILARLY
SITUATED, Appellant v. BARBARA HAFER, TREASUREROF THE COMMONWEALTH OF PENNSYLVANIA
AND TREASURY DEPARTMENT OF COMMONWEALTH OFPENNSYLVANIA, Appelleces
No. 32 MAP 20065

SUPREME COURT OF PENNSYLVANIA

959 A.2d 298; 2008 Pa. LEXIS 2049

March 5, 2008, Argued
November 19, 2008, Decided

PRIOR HISTORY: [*1]
Appea! from the Order of the Commonwealth Court
entered on February 9, 2005 at Nao. 208 MD 2004. 867
A.2d 767,

Smolow v. Hafer, 867 4.2d 767, 2005 Pa. Commw.
LEXIS 56 (Pa. Commw. Cr., 2005)

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant property ownex
filed a class action against appellees, the state agency and
its administrator, in the Commonwealth Cour. of
Pennsylvania, to challenge the constitutionality of
Pennsylvania's Disposition of Abandoned and Unclaimed
Property Act of 1982 (DAUPA), 72 Pa. Stat. Ann. §§
13011 - 1301.29, and to recover damages and attorney
fees under 42 U.S.C.S § /983, The court dismissed the
complaint. The owner appealed.

OVERVIEW: The state agency 100k possession of shares
of common stock in a company as abandoned and/or
unclaimed property, pursuant to the DAUPA, 72 Pa
Stat. dnn. §1301.6 (amended 2002). The agency later
sold this stock, under authority provided in 72 Pa Star.
Amn § 130117, and appropriated the money, earned
interest, and other appreciation for public purposes
pursuant to 72 Pa. Srat. Ann. § 1301.18. The owner filed
a claim with the agency asserting ownership of the stock
and seeking recovery of its proceeds. The claim was
granted. The owner asserted that the state agency
committed a taking without just compensation, under Pa.
Const, art. I, § 10, when it denied the owner's request for
interest eamed during the time the Commonwealth of
Pennsylvania held the owner's property pursuant to the
DAUPA. On appeal, the court found that the owner had
no claim to the interest eamed while the zbandoned
property was held in perpetual temporary custody of the
Commonwealth  of Pennsylvania. The DAUPA
procedures resulted not from a taking by overt act of the

Commonwealth, but were triggered by the neglect of the
OWner.

OUTCOME: The dismissal of the compliant was
affirmed.

JUDGES: MR, JUSTICE BAER. CASTILLE, CJ,
SAYLOR, EAKIN, BAER, TODD, McCAFFERY, IJ.
Mr. Chief Justice Castille, Mr. Justice Eakin, Madame
Justice Todd and Mr. Justice McCaffery join the opinion.
Mr. Justice Saylor files a dissenting opinion.

OPINION BY: BAER

OPINION

MR. JUSTICE BAER nl

n} This case was reassigned to this author.

Appellant, Ronald J. Smolow, challenges the
Commonwealth Court's decision 1¢ dismiss his class
action complaint against the State Treasurer and the
Treasury Department (collectively, the "Department”),
which asserted, inter alia, a challenge 1w the
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constitutionatity of Pennsylvania's Disposition of
Abandoned and Unclaimed Property Act, Act of
December 9, 1982, P.L. 1057 § 5 (as amended 72 P.5. §§
13011 - 1301.29) ("DAUPA™), and a claim for damages
and attomey fees pursuant to 42 USC § 1983 n2
Smolow asserted that the Department committed a taking
without just compensation when it denied his request for
interest earned during the time the Commonwealth held
his property pursuant to DAUPA. After review, we
affimn  the Commonwealth Court's dismissal of
Appellant’s claims.

n2 Section 1983 [*2]"creates a remedy for violations
of federal rights committed by persons acting under
color of state law." Howlerr v. Rose, 496 U.S. 355,
338, 110 8. Cr. 2430, 110 L. Ed 24 332 (1990). The
rationale for bringing Section 7983 actions in state
court was set forth by the United States Supreme
Court in Howlett: "Federal law is enforceable in state
courts ... because the Constitution and laws passed
pursuant to it are as much laws in the States as laws
passed by the state legislature.” [d ar 367,

The facts as pled in Smolow's amended complaint are
as follows: In August 2002, the Department took
possession of 300 shares of common stock in Parker
Drilling Company as abandoned and/or unclaimed
property, pursuant to DAUPA, See 72 P.S. §13016
(prescribing thar certificates of stock are “presumed
abandoned or unclaimed” if the owner has not claimed
such property or comesponded in writing with the
business association within five years of the prescribed
date of deljvery), n3 72 P.5. §130].13 (establishing the
mechanism by which unclaimed property is transferred to
the Treasurer). The Department later sold this stock
under authority provided in the statute, see 72 P.S.
§1301.17, for 5586.47, and appropriated the money,
earmed interest, [*3)and other appreciation for public
purposes, see 72 P.§. §1301.18. nd

n3 The statute was amended, effective July 1, 2002,
to provide that property is presumed abandoned after
five years, rather than the previous period of seven
years.

nd DAUPA's mechanics are discussed at greater
length in the Commonwealth Court's opinion. See
Smolow v. Hafer, §67 A.2d 767, 768-69 & n.2 (Pa.
Cmwith. 2003},

After discovering this in August 2003, Smolow filed a
claim with the Department asserting ownership of the
stock and seeking recovery of its proceeds, which was
granted; however, pursuant to its interpretation of the
governing statute and the Department’s policies and
procedures, the Department paid no interest on the claim.
Accord 72 P.S. $§1301.17(d) ("The State Treasurer shal}
be responsible to an owner only for the amount actually
received by the State Treasurer upon the sale of amy
property ..."). In January 2004, Smolow filed a claim
requesting interest, estimated at $30, which the
Departraent denied.

Smolow then filed his seven-count, class action civil-
rights complaint, invoking the Commonwealth Court's
jurisdiction under Secrion 1307.21 of DAUPA, which
provides:

Any person aggrieved by a decision of [*4]the State
Treasurer or as to whose claim the State Treasurer has
failed to act within ninety (90} days after the filing of the
claim, may commence an actioh in the Commonwealth
Court to estsblish his claim. The proceeding shall be
brought within thirty (30) days after the decision of the

" State Treasurer or within one hundred twenty (120) days

from the filing of the claim if the State Treasurer fails to
act. The action shall be tried de novo withour a jury.

72 P.5. §1301.21. Smolow defined the class as "[a)ll
persons and entities whose property was delivered to the
defendants as unclaimed or abandoned property pursuant
1o the DAUPA, converted 1o cash, and returned to the
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owner without just compensation” within a six-year
period prior w the filing of the class action lawsuit.
Amended Cormoplaint P22.

In the complaint, Smolow asserted that the Department
was obliged to pay class members eamed interest under
Secrion 130115 of DAUPA, which provides, "When
property is paid or delivered 1o the State Treasurer under
this article, the owner is entitled 10 receive income or
other increments actually received by the State
Treasurex." 72 P.S. §7301.15. Altematively, Smolow
contended that, fo the [*S]extent that DAUPA does not
require the payment of interest, the statute s
unconstititional under Article I, Section J0 of the
Pennsylvania Constitution, 15 as it fails 10 provide just
compensation for the taking and use of private property
for public purposes. né Smolow also asserted claims
under the United States Constitution, bt solely for
purposes of preserving them for adjudication in a parallel
action, which he commenced in federal court. See
Smolow v. Hafer, 353 F. Supp. 24 561 (E.D. Pa. 2005).

nS Arricle I Section 10 represents Pennsylvania's
analogue to the federal Takings Clause, reposited in
the Fifth Amendment 10 the United Stares
Constitufion. 1t provides, inter alia, that "private
property [shall not] be taken or applied 10 public use,
without authority of Jaw and without just
compensarion being first made or secured.”

né This Cowrt has applied the federal constiturional
takings jurisprudence embodied in the decisions of
the United States Supreme Court when considering
takings issues under the Pennsylvania Constitution.
See Machipengo land emd Coal Co., Inc. v
Commonwealth of Pennsylvania, Dep't of Educ., 569
Po. 3 799 A2d 751, 763 n7 (Pa. 2002). Further,
Smolow offers no arguments [*6]to distinguish
between the Fifth Amendment's Takings Clause and
the takings provision of Article [ Section 10. See
generally Commonweaith v. Edmunds, 526 Pa. 374,
586 A.2d 887, 893 (Pa. 1991) (delineating the
oblization of litigants seeking an amalysis of the
Pennsylvania Constitution independent of federal
constirutional doctrine to offer a textual, historical,

multi-jurisdictional, and policy-based presentation
which would support state departure from federal
constitutional jurisprudence).

n7 The federal litigatien was initizlly stayed, see id.;
the stay was ultimately lifted, Smolow v, Hafer
No, 04-941, slip op., 2005 U.S. Dist. LEXIS 11]39,
2003 WL 1377849 (E.D. Pa June 8 2003); summary
judgment was granted against Smolow individually
based on the conclusion that he suffered no nert loss,
see Smolow v. Hafer, 513 F, Supp. 2d 418, 437
(E.D. Pa. 2007); see also, infra at 10 n.11; leave was
granted to substitute new class representatives, see
Smolow , 313 F. Supp. 2d at 438; and summary
judgment was entered against the class, see Simon v
Wiessman, No. 04-941, 2007 U.S. Dist. LEXIS
63417, 2007 WL 2461707, e *8 (E.D. Pa Aug. 27,
2007} (*[T)he Court conclude[d] that, whether or not
the interest earned on plaintiffs' property exceeded
the costs of handling [*7]the property and processing
their claims, plaintiffs have not suffered a taking
without just compensation.").

R L R R R End Foomotes-« v mweenn- —--

Initially, the Department offered to pay Smolow's claim
to resolve it. After this was refused, the Department filed
preliminary objections, asserting that the class action
complaint was  exroneously  brought in  the
Commonwealth Court's original jurisdiction when, in
fact, it represented an appeal from the Deparument's
denial of his claim for interest; the putative class action
members failed to exhaust their administrative remedies,
interposing &  jurisdictional  impediment;  the
Commonwealth Court lacked jurisdiction over the class
in light of the subject matter of the litigation; and
Smolow's claims fajled as a marter of law by virmue of his
failure to allege any taking of "pet eamings”' as a
requisite element of a takings claim. The Department
separately filed a suggestion of mootness, which was
rejected via single-judge order.

In its published opinion supporting the granting of the
preliminary objections and dismissal of the class action
complaint with prejudice, the Commonwealth Court first
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agreed with Smolow's position that his action resided
within the court’s original, as [*§Jopposed to appellate,
jurisdiction. Smelow v. Hafer, 867 4.2d 767, 772 (Pa.
Crmowith, 2005). In this regard, the court relied primarily
on DAUPA's prescription that judicial review is to be
pursiied via the filing of “an action in the Commenwealth
Court," which is to be tried de novo withour a jury. See
id. (citing 72 P.S. §1301.2]). The court also observed
that this procedure is consistent with jts mandate to hear
claims against the Commonwealth within its original
jurisdiction. $ee id. Thus, while noting thar Smolow's
pleading should have been styled as a petition for review
under Chapter 15 of the Rules of Appellate Procedure,
the court found no basis for dismissa) relating to the form
of the action. See id.

The Comumonwezith Court then held that Smolow's
cause of action should be dismissed as a mater of law.
See id ar 774-76. In this respect, the court indicated that
Smolow had been neglectful in abandening his property,
thus foreclosing the conclusion that the Commonwealth
had engaged in any "taking” for purposes of Article I,
Section 10. See id at 775. The court explained that its
holding was consistent with federal constitutional law
cases opining that the State is not required [*3]"to
compensate the owner for the consequences of his own
neglect.” Texaco v. Short, 454 U.S. 516, ]02 S. Ct 781,
70 L. Ed 2d 738 (1982). The court also observed that
other states have come to similar conclusions under their
abandoned property statutes: "It has been held that no
unconstitutional taking occurs where a state exercises its
right to take custody and control of abandoned property,
as opposed to taking absolute title. See In re Folding
Carton Antitrust Litigation, 744 F.2d 1252, 1255 (7th
Cir. 1984) (custodial escheat under federal statute raises
no unconstitutional taking); [slee also Fong v. Westly,
117 Cal. App. 4th 841, 12 Cal Rptr. 3d 76 (2004)."
Smolow, 867 A.2d ar 774-75. Additionally, the court
determined that the Deparument’s decision not to pay
interest was consistent with DAUPA. See id ar 773-76
(citing 72 P.§ §1301.17(d)). n8

n8 The Commonwealth Court alse agreed with the
Department that class certification would be
inappropriate, because putative class members failed
to comply with DAUPA’s requirement of submitting
claims to the Department. See Smolow, §67 A.2d ar
773-74 (explaining that "the mechanism for an
aggrieved person 1o challenge an action of the
Treasurer under the Unclaimed Property [*10]Law is
carefully set forth by the Legislature” [and] "may not

be transferred to others by way of a class action.”).
Smolow did preserve this issue for review before this
Court. Nevertheless, as noted in the body of this
opinion, we find if wnnecessary o discuss the class
certification issue. The Commonwealth Cowrt
additionally rejected Smolow's contention  that
Section 130115 of DAUPA requires payment of
interest on property while in the Deparments
custody and control. See Smolow, 867 A.2d ar 775-
76. In this appeal, Smolow does not challenge the
Commenweaith Court's conclusion in this regard,

Smolow filed an appeal as of right with this Court
pursuant o 42 PaCS. § 723 and PaRAFP. 110
granting direct zppellate rights in matters commenced in
the Commonwezlth Court's original jurisdiction. Smolow
challenges the dismissal of his individual claims as wel]
as the denial of class cerification. We will not address
the class certification issues given our conclusion that his
individual ¢laims, upon which the class claims are based,
Jack merit.

Turning 1o his individual claims, Smolow contends that
the concept of just compensation under Article I, Section
10 requires not only the retumn [*I1]of the principal
property, but also interest, earnings, or other accruals on
the property while held in the state's custody subject to
utilization for public purposes. n9 Smolow, therefore,
claims that the withholding of the interest constitutes a
taking requixing just compensation.

n% We acknowledge that the Commonwealth Court
incorrectly framed Smolow's argument as contending
that the Commonwealth committed a compensable
taking upon initia) receipt of Smolow's stock.
Smolow notes that no compensable taking could
occur ar the time the Department received the
principal because at that point the Department was
not claiming ownership but was wmerely holding the
principal in perpetuity uatil claimed by the owner.
Instead, Smolow maintains thai a compensable taking
occumred when the Department gave the principal
back but retained the interest. Accordingly, the

el 10 LUWO VT Jodlll TdWUS VLA
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moment when the Department returned the principal
(over which it never claimed ownership) but retained
the interest (thus asserting ownership) is the only time
Appellant asserts that a compensable taking occurred.

Smolow asserts his individual claim relying on the
maxim that interest follows principal, averring that, by
analogy, an owner [*12]holds title to both the abandoned
property and the interest eamed. Smolow relies upon the
federal constitutional decisions exempiified by Webb's
Fabulous Pharmacies, Inc. v. Beckwith, 449 US. 1335,
162, 101 8 Cr. 446, 66 L. Ed. 24 358 (1950 (holding
that interpleader finds deposited with a court clerk are
subject to the "interest follows principal” rule), Phillips
v, Washington Legal Foundation, 524 U.S. 136, 171, 118
5. Cr 1925 141 L Ed 2d 174 (71998) (same for ¢lient
funds deposited with arorneys in small amounts and/or
for short periods pursuant to Interest on Lawyer's Trust
Account programs), and Brown v. Legal Foundation of
Washingtorn, 538 U8, 216, 233, 123 §. Cr. 1406, 155 L.
Ed 2d 376 (2003) (same). nl0 According to Smolow,
several courts in other states addressing the “taking”
issue in the context of unclaimed property laws similar o
DAUPA have recognized that a taking occurs when the
state retains interest on abandoned property upon return
of that properTy to its owners. See Brief for Appeliant at
28-29 (citing Canel v. Topinka, 212 Il 2d 311, 818
N.E2d 311, 288 Il Dec. 623 (lil. 2004), and Arthur v,
Districs of Columbia, 857 A.2d 473 (D.C. App. 2004)).
He distinguishes his case from the United States Supreme
Court's decision in Texaco based on his observations that
the state in Texaco never claimed [*13]ownership of any
of the property, because ownership was merely
transferred from the subsurface owner, who abandoned
the property, to the surface owner. In contrast, he argues
that under DAUPA the owner retains ownership interests
over the property while it is merely in the temporary
custody of the state.

nl0 Brown, however, also stands for =z second
proposition that is argnably fatzl to Smolow's claim,
"that the 'just compensation’ required by the Fifth
Amendment is measured by the property owner's loss

rather than the govemment's gain." Brown, 338 US.
ar 235-236. As discussed infra, at 10 n.11 and 11
n.12, there are substantial questions whether Smolow
can assert any net loss in this case.

The Department's brief follows the Commonwealth
Cowrts reasoning, emphasizing the High Court's
admeonition in Texaco that, where the owper's failure to
make any use of the property, and not the actions of the
state, causes the lapse of a property right, there Is no
taking. See Texaco, 454 U.S. ar 530. The Deparument
also asserts that there is no allegation in the amended
complaint that Smolow's claimed interest exceeds the
cost incurred by the Treasurer in administering the funds
and processing his [*14]claim. According w the
Department, Smolow's claim should fail on this basis as
well.

We reject Smmolow's argument because it strains
common sense to suggest that the Commonwealth is
obligated to pay interest to a negligent owner, who has
presumably ignored his property for several years. The
conceit present in Smolow's theory is that the megligent
owner is entitled to interest despite the lack of an
indication that the interest would have beern eamned by the
negligent owner if he had possession of the property
during the relevant time. For example, if the property had
been an abandoned suitcase of cash, why should the
owner receive interest eamed through the DAUPA
systern, when that cash would not have earned any
interest sitting in the suitcase?

Indeed, Plaintiff's claim has already been rejected in
substance by the United States Supreme Court. As noted,
in Texaco, the Court concluded that an owner was not
entitled w0 compensation when he lost property rights
based upon his own negligence in failing to make use of
his property, rather than through any action of the state.
Id. ("[T]his Court has never required the {s]tate [*15]to
compensate the owner for the consequences of his own
neglect."). As noted by Smolow, however, Texaco can be
distinguished from the DAUPA situation because the
state never obtained control over the property in Texaco,
but instead merely caused the title of the property to pass
from the subsurface owner who abandoned the property,
1o the surface owner.

I wiwy w ™6
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A Louisiana appellate court, however, looked to the
holding in Texaco, premised on the owner's negligence,
and applied it to contrast eminent domain cases with
liigation under ebandoned property statutes, similar to
DAUPA. The court observed, "[t}he triggering event in
the exercise of the state's power of eminent domain is the
state’s overt act of taking private property from an
owner," Hooks v. Kennedy, 961 Sb.2d 425, 432 (La. Ct.
App. 2007) (ewphasis added). In contrast, under an
unclaimed property statmte, the triggering event is "the
owner's act of abandonment over a period of several
years." 1d. (emphasis added). Given this distinction, the
court refused 1o find that the unclaimed property statute
worked a taking requiring compensation:

We can find no bar to this statutory scheme. When the
state receives custody, it is also required [*]6]to assume,
in apparent perpetuity, the responsibility of safekeeping
the property for any owners who may wish to re-claim
their abandoned property. In return for this advantageous
longterm reclaiming service, the state is afforded the
benefit of retaining, after any deductions required by law,
the interest earned from pest-abandonment actions of the
state.

Id. The Louisiana court opined that the statutory duty to
maintain a system for safekeeping the abandoned
property "cannot logically or fairly be stretched to create
a higher fiduciaty duty 1 pay interest not eamed by any
action of an owner who abandoned not only his property
and investment opportunities, but also the responsibility
to maintain and care for the property.” Id.

Similarly, the United States District Cowrt for the
Eastern  District of Pennsylvania, in reviewing a
successor plaintiff to Smolow nll in ongoing paraliel
federal litigation, reached a similar conclusion after
reviewing in detail the decisions of Hooks and other
courts that have also declined to provide interest to the
owners of abandoned propery subject to unclaimed
property stawutes. Simton v. Wiessman, 2007 U5 Dist
LEXIS 63417, 2007 WL 2461707, 5-7 (ED Pa, Aug
27, 2007) (discussing [*17)Smyth v. Carter, 845 N.E.2d
219 (Ind. Ct. App. 2008), review denied, 860 N.E.2d 588
find 2006), cent. denied, US|, 127 8¢t 1135, 166
L.E42d 996 (2007); Clark v. Strayhorn, ]84 S.W.3d 906
(Tex. Ct. App. 2006), cert. depied, U5, |, 127 SCr.
508, 166 LEd2d 369 (2006), Segg v. Ohio Dept of
Commerce, 2007 Qhio 3219, 2007 WL 1821306 (Ohio
Ct. App. June 21, 2007)).

nil The federal district court dismissed Smolow as
the pamed-plaintiff in his paralle] federa] action after
determining that Smolow could not claim any net loss
justifying compensation, even if the ¢cowrt determined
that a taking had occwred. After considering expert
testimony presented by both sides, the federal court
concluded that the $170.48 in costs of managing
Smolow's presumptively abandoned property far
exceeded the interest earned, even taking Smolow's
interest figure, which exceeded the Commaonwealth's
interest figure. Swmolow, 513 F. Supp. 2d ar 435, see
also, supra, at4 n.7.

In contrast, a few courts have concluded that a taking
occurs when interest is retained under statutes similar o
DAUPA. See Susver v, Connell, 2007 US. Dist LEXIS
79263, 2007 WL 3010423, 7 (N.D. Cal. Oct. [2, 2007)
("Because the principal itself at all times remained
[*18]the property of private individuals and not the state,
s0 too did the interest."); Canel v. Topinka, 212 Ill. 2d
371, 818 NE2d 311, 288 Il Dec 623 (Il 2004)
{finding that dividends held under unclaimed property
laws are private property that cannot be taken without
just compensation). The reasoning in these decisions,
however, fails to account for the owner's responsibility to
maiutain his property or to analyze the question in light
of the analogous observations in Texaco.

After review, we fully agree with the decisions of our
sister courts, including the Eastem District of
Pennsylvania looking at this case, that owners of
presumptively abandoned property have no claim to the
interest earned while the abandoned property is held in
perpetual temporary custody of the state. The DAUPA
procedures result not from a taking by overt act of the
Commonwealth, but are triggered by the neglect of the
owner. See Texaco, 454 US at 330 ("It is the owner's
failure to make any use of the property - and not the
action of the State - that causes the Japse of the property
right; there is no taking' that requires compensation.”).
Accordingly, we affiim the Commonwealth Court's
dismissal of Smolow's complaint, nl2
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nl2 Moreover, even [*19]if Smolow had stated a
claim, it would have been a waste of judicial
resources 10 remand this case for development of the
record to determine if he had suffered the net loss
required to justify compensation. See Brown, 53§
U.S. at 235-236 ("[T)he Yjust compensation’ required
by the Fifth Amendment is measured by the property
owner's loss rather than the govermment's gain.").
Logic dictates that even an exmremely efficient
government unclaimed property system would have
costs per individual ¢laim that would far exceed the
approximately thirty dollars of interest in this case.
As Smolow can claim no net loss, no compensation is
Justified in this case.

As the claims of the putative class would fail for the
same reasons that Smolow's individual constitutional
takings challenge to the statute fajls, we do not reach the
questions of class certification, but instead affim the
dismissal of the class for the reasons stated above.

My, Chief Justice Castille, Mr. Justice Eakin, Madame
Justice Todd and Mr. Justice McCaffery join the opinion.

Mr. Justice Saylor files a dissenting opinion,
DISSENT BY: SAYLOR

DISSENT

DISSENTING OPINION
MR, JUSTICE SAYLOR

As the majority observes, other courts are divided on
the subject matter [*20]of this appeal, namely, whether a
state implementing a scheme of custodial escheat for
unclaimed property may appropriate interest earned on
reclaimed funds. Compare Swever v. Connell, No. C (3-
00156 RS, slip op., 2007 U.S. Dist. LEXIS 79265, 2007
WL 3010423, a *7 (N.D, Cal. Oet. 12, 2007), with
Stmon v, Wiessman, No. 04-941, 2007 U.S. Dist. LEXIS
§3417, 2007 WL 2461707, at *8 (E.D. Pa Adug 27,
2007). The majority, however, makes relatively shert
work of the question. Notably, although its analysis rests
integrally upon & concept of presumed negligence on the
part of property owners subject to the operation of the

custodial escheat statute, see Majority Opinion, slip op.
at 8-9, the majority does not pause to discuss the
justification for such a presumption or the availability (or
non-availability) of due process protections available
under the statute to those subject to its operation who are
not, in fact, negligent. Cf. Suever v. Connell, No. C 03-
00156 RS, slip op., 2007 U.S. Dist. LEXIS 79265, 2007
WL 3313954, at *] (N.D.Cal. Nov. 6, 2007) ("Having
unequivocally declared that it is holding the property on
behalf of its true owner, the state cannot thereafter
constitutionally refuse to return intersst thar is, under
long established common law principles, part of
(*21]that property, at least withow a clearly delineated
statutory scheme that, with adequate due process
protections, justifies permavem escheat of the interest."
(emphasis deleted)). nl

nl The majority’s suitcase-of-cash example can be
contrasted with a continuum of other situations in
which an owner may not have the present sbility to
monitor his or her property, such as circumstances of
medical incapacity or infieritance of unkmown assets.

Although T do nov necessarily disagree with the
majority’s decision on the merits to the extent that it is
read as rejecting only a facial (as opposed to as-applied)
constitutional attack on the statute as implemented by the
Department, left to my own devices, 1 would not reach
the merits of Appellant's arguments at this juncture.
Rather, I believe the Commeonwealth Court should have
considered the generai principle that courts will not
address debatable constitutional challenges where there is
an altemate basis for disposition. See Cownnorvealth v.
Hughes, 381 Pa. 274, 312 n.24, 865 4.2d 761, 783 n.24
(2004} (collectng cases), n2 Had it applied this
principle, the court would have deferred decision on
Smolow's constitutional claim pending consideration
[*22])of whether the Commonwealth's expenses in the
administration of his property and claim were equal to or
exceeded his interest claim. This matter has been raised
by the Department and is an issue Smolow agrees could
be dispositive. See Brief for Appellant at 33, Moreover,
it is noteworthy that the federal district court presiding
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over the federal ¢lajms asserted by Smolow considered
the net-loss question as m threshold one, rejecting
Smolow's individual claims on the basis that he suffered
no net loss prior to consideration of the constiturional
challenge maintained by substitute named plaintiffs. See
Smolow v. Hafer, 513 F. Supp, 2d 418, 437 (E.D. Fa.
2007). Indeed, the majority finds it obvious that Smolow
could not have suffered a logs, albeit as an altemnative
basis for its disposition, set forth in a closing footnote.
See Majority Opinion, slip op. at 11 n.12.

n2 It ocours to me that the consistent application of
this prudential sort of approach to the review is
particularlv preferable in cases reaching this Court
via direct appeal, as it ensures thar appeals as of right
are appropriately framed and developed for the
appellate review. Notably, in the directreview

matters, this Court [*23]does not have the ability to
pre-screen  the cases based upon suitability
considerations, as it does on the discretionary review
docket. ) :

lo summary, I believe that the most prudential
approach to this appeal would be to emforce the
application of the settled approach of screening for
grounds for resolution alternative to addressing a
debatable constitutional claim, particularly since this
would clarify whether the decision on the constitutional
question is in any way meaningful to the party in interest.
Notably, again, the majority ultimately concludes that its
own decision simply is not. See id.
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