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Why This Case Involves a Substantial Constitutional Question and is One of

Public or Great General Interest.

In a split decision, the Second District Court of Appeals has held that R.C.
2045.39 is unconstitutional. Under that statute, a common pleas court can commit to a
hospital or other treatment facility a mentally ill person whose unrelieved mental
incompetence prevents trial on a pending indictment for a violent felony, but only if the
court has found by clear and convincing evidence that the person actually committed the
crime charged and is mentally ill and subject to hospitalization by court order under
R.C. Chapter 5122. The majority of the Court found that R.C. 2945.39 violates the Equal
Protection Clause, Due Process, and various rights guaranteed to a defendant in a
criminal case. In seven concise paragraphs, the dissenting opinion demonstrated why
the majority was wrong,

And wrong in a way that will have a far-reaching effect. On December 17, 2008,
82 people were hospitalized in Ohio under an order of commitment under R.C.
2945.39(A), and 31 more were on conditional release.! Montgomery County currently
has two such cases under indictment and four individuals under an R.C. 2945.39
commitment. The Montgomery County cases include stabbings, robberies with deadly
weapons, and rapes.

To be sure, the procedures governing a commitment under R.C. 2945.38 are not
identical to those involved in an ordinary civil commitment through probate court, but
those differences are justified by the State’s legitimate interest in confining those who

are mentally ill and shown to be dangerous, and the statute is narrowly drawn to

1 According to Robert N. Baker, Ph.D, acting Chief, Office of Forensic Services and
Manager, Community Forensic Programs, Ohio Department of Mental Health.




accomplish that goal while protecting the rights of the person committed. And the
confinement of “mentally unstable individuals who present a danger to the public” is a
classic example of non-punitive detention. Kansas v. Hendricks (1996), 521 U.S. 346,
363, 117 S. Ct. 2072, 2083.

The Fifth District Court of Appeals upheld the constitutionality of R.C. 2945.39
against similar challenges in State v. Bretfz (Dec. 30, 1999), Holmes App. No. CA ¢8-
001, 1999 Ohio App. LEXIS 6443. Because the majority opinion here annulled a statute
enacted by the General Assembly and presumed to be valid, and because the decision
will have an immediate and drastic effect on the state’s ability to adequately confine
mentally ill persons who have demonstrated a propensity for violence, the State asks the
Court to accept jurisdiction and allow this appeal.

Statement of the Case

Thonex Williams, who was charged in Common Pleas Court in Montgomery
County with rape, was not competent to stand trial after a year of restorative treatment.
The court overruled his motion to dismiss the indictment and, after determining by
clear and convincing evidence that Williams had committed the rape the indictment
alleged and that he was a mentally ill person subject to hospitalization under R.C.
5122.01(B), committed him to Twin Valley Behavioral Healthcare, under the authority of
R.C. 2045.39(A)(2), (B), and (D). That commitment would end when the first of three
events occurred: he was no longer mentally ill and subject to hospitalization under
Chapter 5122; he attained competence and the court terminated the commitment for
trial on the indictment; or the maximum amount of time he could have been imprisoned

if convicted had expired. R.C. 2945.401(J)(1).




The Second District Court of Appeals, one judge dissenting, reversed, holding
that commitment under R.C. 2945.39 violated Equal Protection, Due Process, and
various rights guaranteed defendants in criminal prosecutions.

Propositions of Law

I. A commitment under R.C. 2945.39 is civil, not criminal, in
nature,

The Court of Appeals held that “although R.C. 2945.39 attempts to accomplish
some of the same goals as civil commitment, the commitment procedures of R.C.
2045.39 reflect an overriding intent to confine incompetent defendants who have been
charged with serious felonies as if they had been convicted or until they can be tried.”
C.f Y 49. And so, according to the majority, commitment under R.C. 2945.39 Is
unconstitutional because it is accomplished without affording the same procedural
safeguards given a criminal defendant in a criminal prosecution — the right to a jury
trial, the right not to be committed except upon proof beyond a reasonable doubt, the
right to a speedy trial, and the right to suppress evidence obtained in violation of the
person’s constitutional rights. Cf. 137.

But the court of appeals is wrong - the confinement of “mentally unstable
individuals who present a danger to the public” is a classic example of non-punitive
detention. Kansas v. Hendricks (1996), 521 U.S. 346, 363, 117 S. Ct. 2072, 2082, citing
United States v. Salerno (1987), 481 U.S. 739, 107 S.Ct. 2095. Like the act at issue in
Kansas v. Hendricks, R.C. 2945.39 does not implicate either of the primary objectives of
criminal punishment: retribution or deterrence. It is not retributive because it does not
affix culpability for prior criminal conduct, instead using such conduct solely for

evidentiary purposes. Id. at 361-362, 2082, Commitment cannot be meant to serve as a



deterrent, since those to whom it applies are unlikely to be deterred by the threat of
commitment. And the commitment ends if the person is no longer subject to
involuntary hospitalization.

The majority was wrong in attributing to R.C. 2945.30 an overriding intent to
punish. The statute, when read in conjunction with R.C. 2945.38, and 2945.401, proves
an overriding purpose to protect the public from dangerously mentally ill individuals,
while protecting the rights of the persons committed. The protections the majority of
the court of appeals would require are rights atforded criminal defendants in a criminal
prosecution, They have no application in the commitment procedure at issue here.

II. The involuntary commitment of a defendant under R.C,

2945.39 does not violate the defendant’s right to Equal
Protection wunder the United States and Ohio
Constitutions.

Involuntary commitment under R.C. 2945.39 is available to confine only those
whose propensity for violence has been demonstrated, who are subject to hospitalization
by court order under R.C. Chapter 5122, and whose continuing incompetence prevents
trial on a pending indictment. By contrast, under R.C. 5122.15(C) a person may be
committed civilly if a judge determines, based on clear and convincing evidence, that he
or she is a mentally ill person subject to hospitalization under R.C. 5122.01(B). In either
case, the commitment ends if the person is no longer mentally ill and subject to
hospitalization by court order. Under RC. 2945.39, the commitment will definitely end
no later than the expiration of the time the person could have been imprisoned if
convicted; under Chapter 5122, the commitment has no set end-date. Both require that

the placement take into account the persons’ treatment needs, although a commitment

under R.C. 2945.39 requires the court to consider and give preference to public safety.




In both cases, the person is entitled to periodic reviews to determine whether he or she
is still mentally ill and subject to hospitalization by court order and, if so, whether the
person’s mental status merits a change in conditions or a transfer to a different facility,
although in the case of a commitment under R.C. 2845.39, the procedures are more
restrictive and require the court to make some determinations that would be made by
the chief clinical officer in a regular civil commitment.

To be sure, there are differences between a commitment under R.C. 2045.38 and
one under R.C. Chapter 5122, but those differences are justified by the State’s legitimate
interest in confining those who are mentally ill and dangerous, and the statute is
narrowly drawn to accomplish that goal at the same time it protects the rights of the
person committed. Allowing those committed through the probate court faster initial
review hearings, the right to a placement that does not take public safety into account,
fewer restrictions on transfers, and an easier procedure for termination of the
commitment does not violate equal protection - it provides an additional layer of
protection for the public by ensuring that those individuals who are shown to be
particularly dangerous are truly no longer mentally ill persoﬁs subject to hospitalization
by court order before they are released.

There is no Equal Protection violation here.

III. The involuntary commitment of a defendant under R.C.

2045.39 does not violate the defendant’s right to Due
Process under the United States and Ohio Constitutions.

From the Court’s decision in Addington v. Texas (1978), 441 U.S. 418, 99 S.Ct.
1804 and Kansas v. Hendrick (1997), 521 U.S. 346, 117 S.Ct. 2072, we know that civil
commitment for any purpose constitutes a significant deprivation of liberty that

requires due process protections. Addington v. Texas, supra, at 425, 1809. But we also




know that the State has a legitimate interest in restraining the dangerously mentally ill.
Kansas v. Hendricks, supra, at 355-356, 2084. The Supreme Court has consistently
upheld involuntary commitment statutes that detain people who are unable to control
their behavior and thereby pose a danger to the public health and safety, provided the
confinement takes places pursuant to proper procedures and evidentiary standards.
Kansas v. Hendricks, supra at 357, 2080, citing Foucha v. Louisiana (1992), 504 U.S.
71, 80, 112 S.Ct. 1780. And the Court has consistently sustained civil commitment
statutes when they require proof of dangerousness and proof of mental illness or
“mental abnormality.” Kansas v. Hendricks, supra, at 358, 2080.

Due process requires that the confinement under civil commitment statues be
justified by clear and convincing evidence. Addington v. Texas, supra at 432, 1812,

The procedural safeguards contained in R.C. 2945.38, 2945.39 and 2945.401
ensure that the due process rights of those criminal defendants who are committed
because they cannot be restored to competence are honored. R.C. 2045.39(A)(2)
prohibits a trial court from retaining jurisdiction over a criminal defendant unless it
finds by clear and convincing evidence that the person committed the crime charged
and is mentally ill and subject to hospitalization. To designate a person as mentally ill
and subject to hospitalization, the court must necessarily find that the person poses a
danger or risk of harm to himself or others. R.C. 5122.01(B). The court must order the
least restrictive commitment consistent with public safety and welfare of the defendant,
giving preference to public safety. R.C. 2945.39(D)(1). A defendant committed under
R.C. 2945.39 is entitled to treatment while confined, and to periodic reviews of his
commitment. And a commitment under R.C. 2945.39 is not open-ended - it terminates

whenever one of three things happens: a) the person is no longer a mentally ill person



subject to hospitalization by court order; b) the maximum prison term he could have
received if convicted of the most serious crime charged has ended; or ¢) he becomes
competent and the court terminates the commitment for trial on the indictment. R.C.
2945.401(J)(1).

The State has a legitimate interest in restraining a person who, like Williams, is
mentally ill, poses a risk or danger to himself or others, and has already committed a
serious crime. R.C. 2045.38, 2945.39 and 2945.401 provide a reasonable procedure for
accomplishing that goal. The procedural safeguards contained in R.C. 2945.38, 2945.39
and 2945.401 ensure that the due process rights of those criminal defendants who are
committed because they cannot be restored to competence are honored.

Conclusion

The Court of Appeals was wrong in finding R.C. 2945.39 unconstitutional, and
the decision will have an immediate and drastic effect. The State asks the Court to
accept jurisdiction and allow the appeal so that this Court can consider the issue and
reverse.

Respectfully submitted,

MATHIAS H. HECK, JR.
PROSEC i ING ATTORNEY
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DONOVAN, J.
Thonex Williams appeals from a judgment of the Montgomery County Court of

Common Pleas, which found that Williams was incompetent to stand trial and unrestorable
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to competency within the statutory time [imits, retained jurisdiction over him under R.C.
2945.39, and ordered that Williams be committed to the Timothy B. Moritz Forensic Unit
of the Columbus Campus of Twin Valley Behavioral Healthcare (“Twin Valley”). Williams
challenges the trial court's retention of jurisdiction, arguing that R.C. 2945.30 is
unconstitutional. For the following reasons, the trial court’s judgment willbe REVERSED
and the matter REMANDED for further proceedings.

| .

On December 19, 2005, Williams was indicted for one count of possession of craék
cocaine; two counts of gross sexual imposition, one count of unlawfu! sexual conduct with
a minor, and one count of rape. Williams’ counsel promptly requested an evaluation of
Williams' current mental condition and of his mental condition at the time of the offenses.
On the same date, Williams entered a written plea of not guilty by reason of insanity.

Williams.was examined by the Forensic Psychiatry Cénter for Western Ohio, and
Williams subsequently stipulated to the contents of the psychiatric report. On March 1,
2008, the trial court found that Williams was incompetent to stand trial and that there was
a substantial probability that he could be restored to competency within the one-year
stétutory time limit set forth in R.C. 2945.38. The court committed Williams to Twin Valley
for restorative treatment, including appropriate medication. After a six month review,
Williams remained incompetent to stand trial and was found to be a mentally ill person
subject to hospitalization by court order. Because the maximum time for treatment had not
expired, the court ordered that Williams receive continued treatment at Twin Valley.

On February 15, 2007, Twin Valley submitted an evaluation summary report

indicating that Williams remained incompetent to stand trial and that, despite one year of
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efforts at restoration, Williams “is not restorable within the statute of limitations.” At a
hearing on February 26, 2007, the State requested that the trial court retain jurisdiction
~ over Williams under R.C. 2945.39. Williams orally requested and subsequently filed a
motion to dismiss the indictment, arguing that R.C. 2945.39 violated his rights to equal
- protection and due process. The trial court overruled Williams’ motion to dismiss.

In November 2007, the trial court held a hearing to determine whether to retain
jurisdiction over Williams. The state focused on the charge of rape, a first degree felony.
The court found by clear and cohvincing evidence that Wi.lliams committed the offense for
which he was indicied (rape), that Williams was a ménta!ly il person subject to
hospitalization by court order, that Williams was incompetent to stand trial, and that the
statutory time I'imit for restoration freatment had expiréd. The court ordered Williams to
remain hospitalized at Twin Valley.

Williams appeals, raising three assignments of error, each of 'which challenges the
constitutionality of R.C. 2945.,39. |

i,

We begin by reviewing the commitmeni procedures at issue in this case.

A. Retention of jurisdiction by the criminal court

The pre-frial commitment of én incompetent criminal defendant is governed by R.C.
2945.38, R.C. 2945.39, R.C. 2945.401, and R.C. 2945.4-02. This case focuses on R.C.
2945.39, which addresses the retention of jurisdiction by the trial court to commit an
incompetent defendant who is not restorable to competency within the statutory time
limitations.

R.C. 2945.39 applies only to certain felony defendants. In order to fall within the

THE COURT OF APPEALS OF OHIO
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scope of R.C. 2945.39, the defendant's most serious charge must be either: (1) aggravated
murder, mu.rder, or an offense of violence for which a sentence of death or fife
imprisonment may be imposed; (2) an offense of violence that is a felony of the first or
second degree;" or (3) a conspiracy to commit, an attempt to commit, or complicity in the
commission of one of the above-named offenses. See R.C. 2945.38(C){1). -

“Under R.C. 2945.38, a trial court may commit, for up to one year, a defendant
charged with one of these serious felony offenses who has been found to be 'ihcompetent
to stand trial, prpvided that there is a substantial probability that he will become cdmpetent
to stand trial within one year with a course of treatment, If there is no substantial
probability that the defendant will become competent to stand trial within one year, or if at
the end of one ryear of restorative treatment the defendant has not been restored to
competency, the trial cou'rt has two options. 1d. First, the court or the prosecutor may seek
civilcommitment of the defendant through the probate court. Second, the court may retain
jurisdiction over the defendant under R.C. 2945.39 if the court finds, by clear and
convincing evidence, both that (1) the defendant is a mentaily ill person subject to
hospitalization by court order oris é mentally retarded person subject to institutionalization

by court order and (2) he committed the offense with which he was charged. R.C.

'An “offense of viclence” is defined in R.C. 2801,01(A)(8). An offense of
violence that is a first or second degree felony includes violations of R.C. 2903.01
(aggravated murder); R.C. 2903.02 (murder); R.C. 2903.03 (voluntary
manslaughter); R.C. 2903.04(A) (involuntary manslaughter), R.C. 29803.11
(felonious assault), R.C. 2903.15 (permitting child abuse which results in a death);
R.C. 2905.01 (kidnapping); R.C. 2907.02 (rape); R.C. 2909.02 (aggravated arson);
R.C. 2809.24 (terrorism); R.C. 2911.01 (aggravated robbery); R.C. 28011.02(A)(1)
and (2) (robbery); R.C. 2911.11 (aggravated burglary); R.C. 2811.12(A)(1) and (2);
R.C.2921.34 (escape); R.C. 2923.161 (improperly discharging a firearm at or into
a habitation); and R.C. 29819.22(B)(1) (endangering children).

THE COURT OF APPEALS OF QHIO
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2945.39(A)2).

The phrase “mentally ill person subject to hospitalization by court order” means “a

mentally ill person who, because of the person’s iliness: |
- (1) Represents a substantial risk of physical harm to self as manifested by evidence
of threats of, or attempts at, suicide or serious self-inflicted bodily harm;

“(2) Represents a substantial risk of physical harm to others as manifested by
evidence of recent homicidal or other violent behavior, evidence of recent threats that place
another in reasonab|e fear of violent behavior and serious physical harm, or other evidence
of present dangerousness;

“(3) Represents a. substantial and immediate risk of serious physical impairment or
injury to self as manifested by evidence that the person in unable to provide for and is not
providing for the person’s basic physical needs because of the person’s mental iliness and
that appropriate provision for those needs cannot be made immediately available in the
community; or

“(4) Would benefit from treatment in a hospital for the person’s mental illness and
is in need of such treaiment as manifested by evidence of behavior that creates a grave
and imminent risk to substantial rights of others or the person.” R.C. 5122.01(B).

Because Williams was alleged to be a mentally ill person, not mentally retarded
person, we will address only the requirements for mentally ilt persons. Likewise, our
discussion of civil commitment through the probate cour, infra, will address only R.C.
Chapter 5122, which concerns the mentally ill.

If the trial court fails fo make both of the required findings under R.C. 2945.39(A)(2)

by clear and convincing evidence (or if the defendant has been charged with a
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misdemeanor or a felony that does not fall under R.C. 2945.38(C)(1)), the trial court must
dismiss the indictment, information or complaint against the defendant. R.C. 2945.39(C).
At that juncture, the defendant would be discharged uniess the prosecutor sought
commitment through the probate court under R.C. Chapter 5122 or 5123.

If the trial court determines that it will retain jurisdiction over the defendant under
R.C. 2945.39, the trial court must commit the defendant to “a hospital operated by the
department of mental health, a facility operated by the department of mental retardation
and developmental disabilities, or another medical or psychiatric facility, as appropriate.”
R.C. 2945.39(D)(1 ). In determining the place and nature of the commitment, the court
must order the least restricti\}e commitment alternative available that is consistent with
pubiib safety and the welfare of the defendant, giving preference tb protecting public safety.
R.C. 2945.39(D)(1).

All changeé to commitment, including termination of commitment, must be made by
court order. R.C. 2945.401(B).
| The hospital must report periodically to the trial court whether the defendant remains
a mentally ill person subject to hospitalization by court order and whether he remains
incompetent to stand trial. R.C. 2945.401(C). The reports must be made after six months
and every two years thereafter. Id. The court must hold a hearing on continued
commitment within 30 days of the report. |d. If more than six months have passed since
the last hearing, the defendant may request a hearing on a change in the conditions of
confinement. 1d. Hearings are open to the public. R.C. 2945.401(F), incorporating R.C.
2945.40(D).

The chief clinical officer may recommend less restrictive confinement or termination

THE COURT OF APPEALS OF OHIO
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of commitment. R.C. 2945.401(D). If less restrictive confinement is recommended, the
prosecutor is given an opportunity to request a hearing on the recommendation. R.C,
2945.401(D)(1)(a). If termination is recommended, the trial court and a local forensic
center must be notified. R.C. 2945.401(D)(1)(b). The local forensic center must also
evaluate the defendant and provide areport. Id. Ifthe local forensic center disagrees with
the recommendation, the chief clinical officer, after consideration of the forensic center's
decision, shall either withdraw, proceed with, or modify and proceed with the
recommendation. R.C. 2945401(D)(1)}bXi). The prosecutor. may also seek an
independént expert evaluation of the defendant’s mental condition. R.C.
2945.401(D)(1)(c). The trial court may either approve, disapprove or modify the chief
clinical officer's recommendation. VR.C. 2945.401(1). |

The commitment of a defendant finally terminates (1) when the courf determines he
is no ionger a mentally ill person subject to h‘ospitalization by court drder, (2) upon the
expiration of “the maximum prison term or ferm of imprisonment that {he defendant or
person could have received if the defendant or person had been convicted of the most
serious offense with which the defendant or person is charged,” or (3) the court determines
he is competent to stand trial and is no longer a mentally ill person subject to
hospitalization by court order. R.C. 2945.401(J).

If the defendant's commitment is terminated because the maximum period of
confinement based on his offense has expired, the prosecutor may then seek civil
commitment through the probate court. R.C. 2945.401(A).

B. Civil commitment through the probate court

Civil commitment of a mentally ill person through the probate court is governed by

THE COURT OF APPEALS OF OHIO
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R.C. Chapter 5122.

Under R.C. Chapter 5122; a person may be involuntarily committed if, after a full
hearing, the person is found by clear and convincing evidence to be a mentally ill person
subject to hospitalization by court order, as defined by R.C. 5122.01(B). R.C. 5122.15.
Fuil hearings under R.C. 5122.15 are closed to the public, unless requested by defendant’s
counsel.

Initially, the court may commit the individual for a period not to exceed ninety days.
Commitment shall be at (1) a hospital operated by the department of mental health if the
respondent' is committed pursuant to section 5139.08 of the Revised Code {dealing with
children in the custody of the Department of Youth Services); (2) a nonpublic hospital; (3)
the veterans' administration or other agenéy of the United States government; (4) a board
of alcohol, drug addiction, and mental health .services or agency the board designates; (5)
private psychiatric br psychological care and treatment; or (6) any other suitable facility or
person consistent with the diagnosis, prognosis, and treatment needs of the respondent,
R.C 5122.15(C). Placement should be at the least restrictive altemative available and
consistent with treatment goals. RC 5122.15(E).

Continued commitment may be sought after the initial ninety-day period. R.C.
. 5122.15(H). The probate court must hold a hearing on ,the__peti_t_i_gn_ for continued
commitﬁent and hold additional hearings at least every two years thereafter. If six months
have passedsince the last hearing, the individual held may request a hearing on continued
commitment. Id.

Before an involuntary patient may be transferred to a more restrictive setting, the

chief clinical officer must file a motion with the court requesting the court to amend its order
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of placement. R.C. 5122.20.

The chief clinical ﬁﬁicer must examine the patient at least every thirty days. R.C.
5122.21(A). If the conditions justifying involuntary commitment no longer apply, the chief
clinical officer may discharge the patient; no court approval is required. R.C. 5122.21(B).

i,

Upon review of R.C. 2945.39, the ftrial court found that R.C. 2945.39 was
constitutional. The trial court found that the statute sought "to accommodate the need of
society to be protected from criminal defendants who are deemed to be a danger to
themselves and/or society, provided that the person is subject to hospitalization by court
order or *** institutionalization by court order.” Although the court recognized that the
finding that the defendantcommitted the offense “smacks of an adjudication on the merits
of the criminal indictment," it held that the finding served two purposes: (1) to allow the
defendant to aﬁack the sufficiency of the indictrﬁent and argue defenses which exonerate
him, and (2) to pfovide a second level of review, beyond the criminal indictment, that the
defendant is in fact a danger to himself and/or sbciefy. |

The trial court rejected Williams’ arQument that the “clear and cohvincing" standard
of proof violated his constitutional rights. It concluded that the standard “is not so much
a Iesse_hing of the criminal standard, as itis a consistency with the commonly ggquft_qq;_:j_\{_il_ o
commitmeht procedure in criminal cases and in cases in whfch commitment is sought of
those not criminally charged.” The court also concluded that the maximum length of
confinement “does not so much indicate the punitive nature of the commitmenf, but rather
the extent to which the individual and society are endangered by him.” The court further

stated:

THE COURT OF APPEALS OF OHIO
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“[UJnder Revised Code §2945.401, should the court retain jurisdiction for this longer
period of time, the statute permits changes of confinement and accounts for changes in
| conditi_ons, including termination of defendant's commitment if he no longer meets the
§2945.39(A)(2)(b) criterion. The Court finds that the s-chem_e adopted in §2945.39 is less
a denigration of the constitutional rights of the criminally accused as it is a ”transfer of
authority for ordering civil commitment from the probate court to the criminal court for
purposes of determining the danger of such Defendant to himself and to the public for
purposes of civil commitment, in this case of persons charged with criminal offenses.”
-On appeal, Williams claims that the hearing by which the court retained jurisdiction
under R.C. 2945.39 was conducted in an unconstitutional manner and that R.C. 2945.39
violates his rights to equal protection and due process. We will address these issUes in
an order that facilitates our analysis.

Before tuming tothe issues raised, we note that statutes enjoy a strong presumption
of constitutionality. Stafe v. Cook, 83 Ohio St.3d 404, 409, 1998-Ohio-291, 700 N.E.2d
570. “An enactment of the General Assembly is presumed to be constitutional, and before
a court may declare it unconstitutional it must appear beyond a reasonable doubt that the

legisiation and constitutional provisions are clearly incompatible.” Id., quoting State ex rel.

Dickmar v. Defenbacher (1955), 164 Ohio St. 142,57 0.0, 134, 128 N.E.2d 59, paragraph |

one of the syliabus.
V.
We begin with Williams’ third assignment of error, which states:
"“PROCEEDINGS UNDER[R.C.}2945.39 VIOLATE BOTH APPELLANT'S EQUAL

PROTECTION AND DUE PROCESS RIGHTS.”
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In his third assignment of error, Williams claims that the trial court's proceedings
under R.C. 2945.39 were unconstitutional because he was not afforded the constitutional
protections that defendants are normally given in a criminal case. These protections
include the rights to effective assistance of counsel, proof beyond a reasonable_doubt,
speedy trial, jury trial, suppression of evidence, and protection against cruel and unusual
punishment. The State responds that R.C. 2945.39 impcses civil commitment, and the
rights afforded to criminal defendants in a criminal prosecution do not apply.

Whether a statute is criminal or civil in nature is a matter of statutory interpretation.
State v. Cook, 83 Ohio St.3d 404, 1998-Ohio-291, 700 N.E.2d 570. The Ohio Supreme
Court has adopted an intent-effects test for delineating between criminal and civil statutes.
Id. “In applying the intent-effects test, this court must first determine whether the General
Assembly, ‘in establishing the penalizing mechanism, indicated either expressly or
impliedly a preference for one label or the other' and second, where the General Assembly
‘has indicated an intention to estab'iish a civil penalty, * * * whether the statutory scheme
was so punitive either in purpose or effect as to negate that intention.™ Id. at 415, quoting
United States v. Ward (1980), 448 U.S. 242, 248-249, 100 S.Ct. 2636, 65 L.Ed.2d 742.

As noted in Cook, the United States Supreme Court applied the intent-effects test

in Kansas v. Hendricks, 521 U.S. 348, 117 S.Ct. 2072, 138 L.Ed.2d 501. In that case, the
Court reviewed whether Kansas’ Sexually Violent Predator Act constituted criminal
proceedings and whether involuntary commitment under the Act was punitive. The Act
established procedures for the civil commitment of persons who, due to a "mental
abnormaility” or a “personality disorder,” were likely to engage in "predatory acts of sexual

violence.” 1d. at 350, citing Kan. Stat. Ann. § 52-29a01 et seq. A sexually violent predator
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was defined as “any person who has been convicted of or charged with a sexually violent
offense and who suffers from a mental abnormality or personality disorder which makes
the person likely to'engege in the predatory acts of sexual violence.” Hendricks was
incarcerated for a sexually violent offense and was slated for release shortly after the Act
took effect. Hendricks argued, in parrt, that his commitment under the Act violated the
Double Jeopardy Clause and the Constitution’s ban on ex post facte laws. He asserted
that the Act established criminal proceedings and, consequently, confinement under the
Act was punitive.

In rejecting Hendricks' claim that the Kansas statute was criminal in nature, the
Supreme Court first noted that the Kansas legislature intended to create civil proceedings
as evidenced by the Aci’s placement witnin the Kansas probate code, not the criminal
code. Second, the Court found that the Act did not implicate gither of the “primary
objectives of crirninal punishment: retribution or deterrence.” The Court concluded that the
Act was not retributivebe'cause it did not “affix culpability for prior criminal conduct” and,
instead, used such conduct only for evidentiary purposes — either to demonstrate that a
“mental abnormality” existed or to support a finding of future dangerousness. The Court
further noted that the Act did not make a crimina! conviction a prerequisite for commitment
in that persons who had been absolved of criminal _ree_ppn?_ipiiiiy may_he,neth_eieis;__pe__,,,, 7
subject to confinement. Third, the Court stated that, unlike a criminal statute, no finding
of scienter was required to commit an individual who was found to be a sexually violent
predator. Nor did the Kansae_iegislature intend for the Act to act as a deterrent. The
Supreme Court rejected the contention that the potential for indefinite commitment and

lack of available treatment rendered the confinement punitive. The Court reasoned: “If
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detention for the purpose of protecting the community from harm necessarily constituted
punishment, then all involuntary civii commitments would have to be considered
punishment. We have never so held.” id. at 363 (emphasis sic.) The Court conciuded:

"W_here the State has ‘disavowed any punitive intent’; limited confinement toa small
segment of particularly dangerous individuals; providéd strict procedural safeguards;
directed that confined persons be segregated from the general prison population and
afforded the same status as others who have been civilly commited; recommended
treatment if such is possible; and permitted immediate release upon a showing that the
individuali is no longer dangerous or mentally impaired, we cannot say that it acted with
punitive intent. We therefore hold that the Act does not establish criminal proceedings and
that involuntary confinementrpursuantto the Actis not punitive.” 1d. at 368-69.

We find Hendricks to be disﬁnguishable.

The General Assembly did not articulate its intent in enacting R.C. 2045.39.
Contrast R.C. 2950.02(A), Ohio’s sex offender registrationrstatute, which makes findings
and states the legislature’s intent. Rather, we must glean the Iegislaﬁve purpose from the
néture of its provisions. Unlike the Kansas statute, R.C. 2645.39 is part of the penal code.
Although the legislature’s placement of R.C. 2945.39's commitment procedure in the
crimin‘al co_de rather than the probate code is not dispositive, see Cjo_g.k, s‘gprar(frir_l_c_i_ing that
Ohio's sexual offender registration statute, which is part of thé criminal code, is civil in
nature), the statute does not indicate that it has a civil purpose despite its placement in the
criminal code, and its tanguage reveals both criminal and civil purposes.

Through R.C. 294539, the General Assembly chose to provide a separate

commitment procedure as part of the underlying criminal action. The determination
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whether the court should retain jurisdiction, the placement of the defendant in a treatment
facility, changes to the defendant's placement, review hearings on the defendant's mental
status, and the termination of the defendant’'s commitment are all made by the triél court
as part of the ongoing criminal case. |
| To be sure, one purpose of confinement under R.C. 2945.39is to prlotect the public
from individuals who may be particularly dangerous as evidenced by the offenses with
which they were charged, a legitimate civil goal. However, the commitment procedures in
R.C. 2945.38 apply only to defendants who Iikely committed the offenses for which they
are charged yet are incompetent to stand trial and cannoi be punished through the criminal
justice system. Unlike the statutes in Hendricks and Cook, R.C. 2945.39 does not cover
mehtally ilindividuals who have been convicted of the same offenses, thus suggesting that
protecting the public from dangerous mentally ill persons is secondary to punishing those
dangerous mentally ill bersons who cannot be tried. |

Consistent with that approach, the criminal indictments against the incompetent
defendants confined under R.C. 2945.39 remain pending, unlike the indictments against
incompetent criminal defendants who are referred to the probate court for civil
commitment. Forincompetent defendants held under R.C.2945.39, periodic reviews must
2945.401((3)-, and if after a hearing the defendant is found to be competent to stand trial,
the defendant may be tried for the offenses. Thus, an incompetent defendant’s
commitment under R.C. 2945.39 is not solely to restrain and provide treatment for
dangerous mentally ill defendants, but also to confine the defendant as part of the pending

underlying criminal action in the event that the defendant regains competency to be tried.
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Finally, the criminal nature of an incompetent defendant's confinement under R.C.
2945.39 is demonstrated by linking the maximum length of detention under R.C. 2945.39
to the maximum criminal ééntence that thé.d;f:eh-dént ;;;uid have received if .convictéd of |
the most serious offense with which he was charged. Although a defendant may be
released prior to that date if the trial court determines that he is no longer a mentally ill
person subject to hospitalization by court order, the defendant’s commitment must be
terminated upon reaching thé length of the maximum sentence regardless 6f whether the
defendant remains a dangerous mentally ill person subject to hospitalization by court order.
Thus, the maximum length of confinement under R.C. 2945.39 bears little, if any,
relationship fo the purposes of civil commitment, i.e., to confine and treat mentalily ill
individuals until they are cured. Moreover, by creating a maximum length of confinement
based on the criminal penalty, a defendant’'s charged offense is not used solely as
evidence of the defendant'é dangerousness or mental ilness for purposes of determining
whether commitment is appropriate.

Tellingly, if an incompetent defendant is released due to the expiration of the
maximum commitment period under R.C. 2945.39, the prosecutor may then seek civil
commitment through the probate court. Thus, the statutory scheme strongly suggests that
the commitment procedures under R.C. Chapter 5122 are adequate to address society's
interest in confining dangerous mentally ill persons and that the prior commitment under
R.C. 2945.39 was largely punitive.

Accordingly, although R.C. 2945.39 attempis to accomplis-h some of the s.ame goals
as civil commitment, the commitment procedures of R.C. 2945.39 reflect an overriding

intent to confine incompetent defendants who have been charged with serious felonies as
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if they had been convicted or until they can be tried. Accordingly, we conclude that R.C.
2845 .39 is criminal, not civil, in nature. Because of the criminal nature of R.C. 2945.39,
Williams was entitled to the same protectioné afforded a criminal defendant during his
hearing under R.C. 2945.39.

The third assignment of error is sustained.

V.

Williams' first assignment of error states:

“THE TRIAL COURT'S DECISION AND OHIO REVISED CODE SECTION
2945.39 VIOLATED APPELLANT'S EQUAL PROTECTION RIGHTS AS AFFORDED
BY THE UNITED STATES AND THE OHIO CONSTITUTIONS.”

In his first assignment of error, Williams claims that R.C. 2945.39 denies him the
equal protection of the laws, because the commitment procedures under R.C. 2945.39
differ significantly from fhe civil commitment procedures set forth ih R.C. Chapter 5122.

The constitutional guarantee of equal protection requires that laws operate equally
upon persons who are alike in ali relevant respects. See McCrone v. Bank One Corp., 107
Ohio St.3d 272, 2005-Chio-6505, 839 N.E.2d 1 120. When suspect classes are not
involved, the equal prbtection clause permits class distinctions in legislation if the
distinctions bear some rational relationship to a legitimate government objective. Stafeex

rel. Vana v. Maple Hts. City Council (1990), 54 Ohio St.3d 91, 92, 561 N.E.2d 909, 911,

citing Clements v. Fashing (1982), 457 U.S. 957, 963, 102 S.Ct. 2836, 2843-2844, 73
L.Ed.2d 508. “Under rational basis scrutiny, legislative distinctions are invalid only if they
bear no relation to the state's goals, and no ground can be conceived to justify them.”

State v. Harding, Montgomery App. No. 20801, 2006-Ohio-481, 2006 WL 267323, {71,
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citing Fabrey v. McD.onald Village Police Department (1994), 70 Ohio St.3d 351, 353, 638
N.E.2d 31.

in this case, Williams claims that the procedures and standards under R.C. 2945.39
differ significantly from these found in the civil commitment statutes. First, he notes that
R.C. 2945.39 requires an additional threshold determination, by clear and convincing
evidence, that the incompetent person committed the offense for which he had been
accused. Second, Wiliiams states that the procedures for discharge under R.C. 2945.39
are more onerous. Williams asserts that the presence of an indictment against a mentally
ill person is inadequate to justify these different commitment procedures.

In response, the State argues that R.C. 2945.39(A)(2) has a stricter standard, not |
a more lenient one, for commitment. of a person fouhd incompetent to stand trial than the
standard civil commitment statute. The State pointé out that commitment under R.C.
2945.39 ends when the individual no longer qualifiés for hospitalization under the same
standard applied in the standard civil commitment statute and that, unlike the civil
commitment statute, which has no maximum period of confinement, commitment under
R.C.2945.39 is limited to the maximum prison term that the defendant could have received
if the defendant had been convicted of the most serious offense with which he was
charged. Although the State acknow!edges_ Williams’ argument that he cannot be
discharged by the chief clinical officer, the State asserts that he is protected in other ways,
such as by the requirements that he be placed in the least restrictive commitment
alternative consistent with public safety, that the institution report periodically to the count,
and by allowing hearings on the defendaﬁt’s competency upon request.

In support of his assertion that R.C. 2945.39 violates his right to equal protection,
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Williams relies primarily upon Jackson v. Indiana (1972), 406 U.S. 715, 92 5.Ct. 1845, 32
L.Ed.2d 435. In that case, Jackson was a mentally-defective deaf mute with the mental
level of a pre-school child and limited communication skills. The trial court had instituted
competency proceedings and determined that Jackson “lackled] comprehension sufficient
to maké his defense.” Jackson was committed to the Deparfment of Mental Health until
he “was sane.” On appeal before the United States Supreme Court, Jackson argued, inter
alia, that his commitment u_nder Indiana's statute deprived him of equal protection and
violated his right to due process. The United States Supreme Court agreed with both
contentions. |

Addressing Jackson's equal protection argument, the Court began by noting t_hat it
had previously ruled that a criminal conviction and imposition of sentence “are insufficient
to justify less procedura!. and substantive protection against indefinite commitment thah
that generally available td allothers.” Id. at 724, citing Baxstrom v. Herold (1966}, 383 U.S.
107,86 S.Ct. 760, 15 L.Ed.2d 620. Turning to Indiana’s various comrhitment statutes, the
- Court noted that the procedures were substantially similar — they all provided notice;
examination by two doctors; a full judicial hearing with the same rights to counsel, to
introduce evidence, and to cross-examine witnesses; a determination by the court alone;
and appellate review. The Suprerhe Court found significant, however, that the State had
a different, more lenient standard to commit Jackson and that the circumstances justifying
his release were substantiaily different. The Court stated that it could not “conclude that
pending criminal charges provide a greater justification for different treatment than
conviction and sentence.” It thus held that "by subjecting Jackson to a more lenient

commitment standard and to a more stringent standard of release than those generally
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applicable to all others not charged with offenses, and by thus condemning him in effect
to permanent institutionalization without the showing required for commitment or the
opportunity for release afforded by § 22-209 or 22-1907, Indiana deprived [Jackson] of
equal protection of the laws under the Fourteenth Amendment.”

In Baxstrom, cited in Jackson, the Supreme Court had addressed whether an
individual was denied equal protection when he continued to be held at the state hospital
| for male criminals who were declared insane while serving their sentences, even though
he had completed his criminal sentence. The Court held that Baxstrom was denied equal
protet;tion by New York's statutory procedure under which a person méy be civilly
committed at the expiration of his penal sentence without the jury review available to all
other persons civilly commitied in New York. The Court reasoned: “Classification of
mentally ill persons as either insane or dangerously insane of course may be a reasonable
distinction for purposes of determining the type of custodial or medical care to be given,
but it has no relevance whatever in the context of the opportunity to show whether a person
is mentally ill at all. For purposes of granting judicial review before a jury of the queétion
whether a person is mentally ill and in need of institutionalization, there is no conceivable
basis for distingﬁishing the commitment of a person who is nearing the end of a penal term
from all other civil commitments.” Id. at 111-12.

The Supreme Court further held that Baxstrom was denied equal protection when
he was not afforded the same procedures for determining the hospital to which he was
committed. Under New York law, individuals generally could be civily committed to
hospitals maintained by the Department of Correction only after judicial proceedings had

been held in which it was determined that the person was so dangerously mentally ill that
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his presence in a civil hospital was dangerous to the safety of other patients or employees

or to the community. Those, like Baxstrom, who were committed upon the expiration of
their criminal sentence, could be committed at such a hospital if the judge determined that
the person “may require care and treatment in an institution for the mentally ill.” The Court
noted that commitment to a hospital run by the Department_ of‘ Corrections was more
' restrictive than commitment to hospital run by the Department of Mental Hygiene.

In concluding _that Baxstrom's equal protection rights had been violaied by the
different standard for placing Baxstrom at a state hospital, the Supreme Court rejected the
argument that it was reasonable to classify persons in Baxstrom's class togéther with those
found to be “dangerously insane” since such persons were Vnot only insane but had proven
criminal tendencies as shown by their past criminal records.' The Court stated: “The
capriciousness of the classification employed by the State is thrown sharply into focus by
the fact that the full benefit of a judicial hearing {o determine dangerous tendencies is
withheld only in the case of civil commitment of one awaiting expiration of penal sentence.
A person with a past criminal record is presently entitied to a hearing on the question
whether he is dangerously mentally ill so long as he is not in prison at the time civil
commitment proceedings are instituted. Given this distinction, all semblance of rationality
of the classification, purportedly based upon criminal propensities, disappears.”

We read Jackson and Baxstrom to hold that individuals. who are civilly committed
must be afforded the same procedural and substantive protections, regardless of whether
they are incompetent to stand trial, presently incarcerated, or have no criminal history.
However, committees may be subjected to different types of custodial or medical care

based upon medical need or dangerousness.
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Turning fo the statutes before us, both R.C. 2945.38 and R.C. Chapter 5122
concern the commitmént of individuals who are mentally ill persons subject to
hospitalization by court order. Compare R.C. 2945.398 with R.C. 5122.15. In that respect,
both commitment schemes concern individuals who have been found to be dangelrous to
themselves or to others. Moreovér, R.C. 2845.39 and R.C. Chapter 5122 use the same
standard for determining whether a person is a mentally ill person subject to hospitalization
by court order. R.C. 2945.39, however, requires the court to make an additional
determinatibn that the defendant committed the offense with which he was charged.
Because R.C. 2945.39 imposes an additional finding in order to commit an individual under
that statute, we agree with the State that R.C. 2945.39(A}(2) has a stricter, not a more
ienient, standard for the court fo determine whether an incompetent defendant should be
committed. Accordingly, the portion of R.C. 2945.39 that sets forth the standard for
determining whether the incompetent defendant is subjectto cdmmitment does not violate
an incompetent defendant’s equal protection rights.

As argued by Williams, there are substantial differences between R.C. 2945.39 and
R.C. Chapter 5122 in the nature‘of the_ commitment and the release of individuals. As
detailed above, commitment through the probate court involves a shorter period of
commitment prior to the first review hearing, the placement is based on the least restrictive
alternative without any emphasis on public safety, and the terminatrion of commitment is
determined solely by the chief clinical officer. Commitment under RC 294539 is
substantially more restrictive, there are significantly more procedures for transferring the
defendant to a less restrictive commitment, and termination of commitment involves a

review by the local forensic center and court approval.
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Although substantial differences exist, the differences resuit in a viclation of
Williams’ equal protection rights only if there is no rational relationship to a legitimate
government objective. The State asserts that “[tjhese differences are justified by the
State's interest in restraining those who are not only mentally ill and subject to
hospitalization, but who have also committed a serious crime.”

We agree with the State that the State has an interest in confining individuals who
are mentally ifl and dangerous. The State rhay differentiate between mentally ill persons
based on a showing that certain individuals pose a greater danger. To that end, a
determination that an individual has already committed a serious offense of violence may
be probative as to that individual's danger_ousnesé. However, R.C. 2945.39 — as with the
statute in Baxstrom — applies only fo individuals who have been accused of a seripus
offense of violence. It does not apply to indivéduals who have been convicted of the same
offense or have a history of committing thét offense but are not under indictment. In that
respect, R.C. 2945.39 cannot reasonably effectuate the goal of providing more restrictive
commitment to those who have committed dangerous crimes.

Finally, we see no rational basis for the substantially different procedures
concerning termination of commitment. Under the civil commitment scheme, the chief
clinical officer may discharge a patient upon finding that the individual is no longer a
mentally il persbn rsubject to hospitalization by court order. .(If the patient is under
indictment, a sentence of imprisonment, a community control sanction, a post-release
control sanction, or on parole, the chief clinical officer may discharge the patient only after
giving ten days written notice of his intent fo discharge to the court having criminal

jurisdiction over the patient.) Unlike the multi-faceted procedures of R.C. 2945401, no
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court authorization is required for discharge under R.C. Chapter 5122. Inour view, once
a person has been determined no longer to be a mentally il person subject to
hospitalization by court order, the State has no interest in continuing the person’s
commitment. Because both R.C. 2945.39 and R.C. Chapter 5122 concern persons who
were deemed dangerous to themselves or to others, we see no reasonable basis for
providing more onerous procedures, with the attendant delay, for terminating the
confinement of individuals under indictment for serious felony offenses, and these
procedures are contrary to Jackson.

The first assignment of error is sustained.

VI,

Williams’ second assignment of error states:

“THE TRIAL COURT'S DECISION AND OHIO REVISED CODE SECTION
2945.39 VIOLATED APPELLANT'S DUE PROCESS RIGHTS AS AFFORDED BY THE
UNITED STATES AND THE OHIO CONSTITUTIONS.”

In Williams’ second assignment of error, he claims that his commitment by the
crirﬁinal court under R.C. 2945.39 violates his right fo due process because the retention
of the criminal indictment and the length of the involuntary commitment are not reasonably
related to the purpose for which he was committed.

in Jackson, the United States Supreme Court held that the indefinite commitment
of a defendant solely on account of his incompetency to stand trial violated the Due
Process Clause. 406 U.S. at 731. In so holding, the Court stated that, without a finding
of dangerousness, an individual cannot be indefinitely committed. “At the least, due

process requires that the nature and duration of commitment bear some reasonable
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relationship to the purpose for which the individual is committed.” Id. at 738. The Court
thus held:

“|A] person charged by a State with a criminal offense who is committed solely on
account of hisr incapacity to proceed to trial cannot be held more than the reasonabie
period of tinﬁe necessary to determine whether there is a substantial probability that he will
attain that capacity in the foreseeable future. If it is detel;mined that this is not the case,
then the State must either institute the customary civil commitment proceeding that would
be required to commitindefinitely any other citizen, or release the defendant. Furthermore,
even if it is determihed that the defendant probably soon will be able to stand trial, his
continued commitment must be justified by progress toward that goal.” |d. at 738.

In accord with Jackson, the Supreme Court of Ohio, in the context of a petition for
a writ a habeas corpus, held that an individual who had been held for eleven years solely
because he was incompetent to staﬁd trial was denied due process ahd equal protection.
Burton v. Reshetylo (1974), 38 Ohio St.2d 35, 309 N.E.2d 907. The Court recognized that
“[d]ue process requires that the duration of [Burtory’s] commitment must bear a reasonable
relationship to the purpose behind it." Id. at 43. Because Burton was being heid
indefinitely solely because of his incapacity to proceed to trial, the Court concluded that
Burton's due process rights had been violated. The Court also noted that Ohio had
procedures for the continued commitment of convicted persons under then-existing R.C,
5125.08 and R.C. 5125.09. Under those statutes, a convicted person was entitled to the
full panoply of rights accorded to persons under civil commitment. (in addition, the
supreme court held, citing Baxstrom, that Burton’s equal protection rights were violated

when there was no corresponding procedure that applied to him and he was therefore
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denied the same procedural protections. !d. at 45-46.)

More recently, the Supreme Court of Ohio held that the former version of. R.C.
2945.38, which set a mandatory minimum length of {ime during which a defendant must
be treated for restoration to competency, viclated a defendant's right to due process
because the defendant was to be treated for a mandatory périod regardiess of whether the
defendant wc_)uld attain competency to stand trial in the foreseeable future. Stafe v.
Suliivan, 90 Ohio St.3d 502, 2001-Chio-6, 739 N.E.2d 788. The Court commented in a
footnote that, “if the trial court finds that there is not a substantial probability that appellee
will attain competency within one year of treatment, then the court must dismiss the
indictment against appellee.” id. at 509, n.4. The Court recognized that an affidavit may
be filed with the probate court for civil commitment. Id.

In several cases, the United States Supreme Court has found that a convicted
person could not be committed for longer than the maﬁdmum criminal sentence without
being granted the same procedural safeguards as those individuals committed under the
civil commitment statutes. See Baxstrom, supra; McNeif v. Director, Patuxent Institution
(1972), 407 U.S. 245,92 S.Ct. 2083, 32 L.Ed. 2d 719; Humphrey v. Cady (1972),405U.8S.
504, 92 S.Ct. 1048, 31 L.Ed.2d 394. But see Jones v. United States (1983), 463 U.S. 354,
103 S.Ct. 3043, 77 L.Ed.2d 694 (holding that a person acquitted as not guilty by reason
of insanity may be committed unti! such time as he has regained his sanity or is no longer
a danger to himself or society and that his confinement is not constitutionally limited by the
maximum sentence). We emphasize that these cases involved persons who had been
convicted of the offenses, and the cases arose in the context of post-conviction

confinement in which the State sought to hold the defendant beyond the length of his
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sentence.

Where pre-trial confinement is involved, courts have limited “the reasonable period
of time necessary to determine whether there is a substantial probability that he will attain
that capacity in the foreseeable future” by the maximum length of the ctiminal sentence
that could be imposed if convicted. See State ex rel. Deisinger v. Treffert (1978), 85
Wis.2d 257, 270 N.W.2d 402 (stating that “[t}he most basic notions of due process fairness
require that one found incompetent fo stand trial is entitled to release when observatory
confinement reaches the length of the potential maximum sentence for the underlying
criminal offense.”).

Reading the above authority terther, the principles of due process require that a
defendant who is belie\)ed to be incompetent to stand triél should be evaluated to
determine the defendant's compeiency and the likelihood that the defendant may be
restored to competency in the.foreseeable future. If the defendant is incompetent fo stand
trial and there is a reasonabie likelihood that he may be restored to competency in the near
future, the defendant may be committed until the earlier of (1) a reasonable period of time
to restore him to competency (up fo one year for serious felony offenses), or (2) the length
of the maximum criminal sentence he may have received. Continued commitment must
be justified by progress toward restoration to competency. If the incompetent defendant
is found not to be restorable after the maximum time for restorative treatment, the
treatment must end and the indictment must be dismissed. If a convicted defendant serves
his sentence in a mental health facility, the defendant's commitment terminates upon the
completion of the sentence absent subsequent civii commitment.

Williams' commitment under R.C. 2945.38 fails to comport with due process. By its |

THE COURT OF APPEALS OF OQHIO
SECOND APFPELLATE DISTRICT




27

terms, R.C. 2945.39 applies only when an incompetent defendant is not restorable to
competency within a reasonable period of time. Although Williams' commitment is
ostensibly tied to the determination that he is a dangerous mentally ill person subject to
hospitalization by court order, his commitment included attempts to restore him to
competency and the required hospital reports to the frial court must indicate whether
Williams has been restored to competency. Upon the determination that Williams was not
restorable to 'compete_ncy, due process required that all efforts to restore him t.o
competency cease. Because comrﬁitment under R.C. 2945 38 involves attempts at
restoration to competency beyond a reasonable period of time to restore him to
competency, commitment under R.C. 2845.39 amounts to an impermissible end-run -
around Jackson.

To the extent that Williams .is detained for the purpose of protecting citizens from
dangerous mentally ill persons, the maximum length of confinement also bears little
relationship to that purpose. As stated above, an incompetent defendant commitied under
R.C. 2945.39 must be released, at the latest, upon the expiration of the maximum prison
term or term of imprisonment that he could have receiﬁed if he had been convicted of the
most serious offense with which he was charged, regardiess of whether there has been
any improvement in his mental condition. Although the defendant may be released earlier,
the maximum period of time for commitment has no relationship with the defendant’s
mental condition or his dangerousness to society. in this case, Williams may be committed
for up‘to ten years under R.C. 2945.39 and then released from commitment while still a
dangerous mentally ill person subject to hospitalization by court order.

In addition, we agree with Williams that due process requires that the indictment
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against him be dismissed upon a finding that he is not restorable to competency. Although
the Supreme Courtin Jackson did not decide whether the State may keep charges pending
indefinitely due to Jackson's competency commitment, the Sup-reme Court of Ohio in
Sullivan indicated that an indictment must be dismissed if the defendant is not restorable
to competency, Sullivan, 90 Ohio St.3d at 509, n4. Furthermore, we find it is
fundamentally unfair for an incompetent defendant to have charges pending indefinitely
when there is little hope that he may brought to trial and be exonerated. (We note that
R.C. 2945.38(H)(3) and R.C. 2945.39(0)-require the dismissal of the indictment against
defendants over whom the trial court does not retain jurisdiction under R.C. 2945.39))

Finally, although we stated above that an incompetent defendant must be afforded
the consfitutional protections due to a criminal defendant, we emphasize here that the use
of the clear and convincing standard for determining whether an incompetent defendant
committed the offense with which he was charged violates due process. While the clear
-and convincing evidence stahdard may be used to find that an individual is a mentally il
person subject to hospitalization by court order, Addington v. Texas (1979), 441 U.S. 418,
99 S.Ct. 1804, 60 L.Ed.2d 303, R.C. 2945.39, the additional finding that a person has
committed a criminal offense must be made beyond a reasonable doubt. Furthermore, in
light of the more substantial restrictions on a person's liberty while committed under R.C.
2945.39, the procedura! safeguards afforded to a criminal defendant must be provided so
that an incompetent defendant may defend himself against the indictment rand to minimize
the chance that he may be subjected {o R.C. 2045.39 commitment erroneously. See
Commonwealth v. Burgess, 450 Mass. 366, 376, B78 N.E.2d 921.

Wiliiams’ second assignment of error is sustained.
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VL.

The judgment of the trial court retaining jurisdiction under R.C. 2945.38 will be
reversed, and the matter will be remanded to the trial court for further proceedings.
BROGAN, J., concurs.

WOLFF, P.J., dissenting:

| respectfully dissent.

As described in the majority opinion, R.C. 2945.39 allows the commitment of an
individual found incompetent to stand trial and unrestorable to competency within a
reasonable period of time. Unlike in Jackson, however, commitment under R.C. 2945.39
is not based solely on the defendant’s incompetence. Rather, consistent with the goals of
civil commitment, R.C. 2945.39 provides for the commitment of incompetent defendants
who are mentally ill persons subject to hospitalization by éourt order,
| First, | agree with the trial court's conclusion that commitment under R.C. 2945.39
is civil in nature. Although R.C. 2945.39 requires a finding that the incompetent defendant
committed the offense with which he was charged, that finding is used primarily as
evidence of the defendant’s present dangerousness to society and of the risk that he may
pose to patients committed through the probate court. See Hendricks, 521 U.S. at 362.
R.C. 2945.38 contains no scienter requirement, and it has no deterrent intent. Id. The
placement of these commitment procedures within the penal code is little indication of the
purpose of the statute, considering that it addresses the commitment of those who have
been found incompetent to stand trial. | find most significant the fact that individuals

committed under R.C. 2945.39 must be released when they have been found to be no
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longer a mentally ill person subject to hospitalization by court order. In my view, the
release provision emphasizes that the primary purpose of R.C. 2845.39 is to provide
stricter confinement for mentally ill persons who are particularly dangerous. As noted by
the United Statés Supreme Court in Hendricks, the confinement of the dangerously
mentally ill “is a legitimate nonpunitive governme'ntal objecti\)é and has been historically so
regarded.” 521 U.S. at 363. In short, | agree with the trial court that R.C. 2945.39 is
ﬁwerely a transfer of corhmitment authority fo the criminal court from the probate court for
~mentally ill persons subjectto hospitalization by court order, whose presentdangerousness
is demonstrated by the commission of a serious felony.

Second, although | agree with the majority that R.C. 2945.39 seis forth separate and
distinct procedures for commitment, | find these distinctions to be rationally related to the
government’s interest in confining dangerous mentally ill persons, and | find no violation
of Wil]iéms’ equal protection rights. | am not persuaded that R.C. 2945.38 violates equal
protection because it concerns only individuals who are under indictment and not
individuals with a history of committing serious felony offenses. The legislature could
rationally conclude that an individual’s present involvement in the criminai justice system
indicates a greater degree of dangerousness. Moreover, because those committed under
R.C. 2945.39 are particularly prone to commit serious felonies, the legislature could
rationally distinguish these committees from persons committed through the probate court
for purpose of release procedures. Suffice it to say, society has a substantial interest in
ensuring that those individuals who have been deemed particularly dangerous truly are no
longer mentally ill persons subject to hospitalization by court order prior to their release

from commitment. R.C. 2945.39 provides this additional level of protection to the public.
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Finally, | find no due process violations based on the failure to dismiss the
indictment, any continued efforts at resioring to competency, or the maximum length of
commitment. Williams has been charged with rape, a ﬁrst'degree felony. Because of tHe
seriousness of this offense, the State has a substantial interest in keeping Williams under
indictment and trying him should he become competent to stand trial in the future. See
Bauer, supra (finding that dismissal of the indictment is contrary to the policies of state).
Although the indictment against Williams may be pending for a significant period of time
due to his incompetency, the State’s interest in pursuing a first degree felony offense
justifies continued jurisdiction by the trial court. 1 note that the State's fight fo keep
Williams under indictment mighf be limited by Williams’ constitutional rightto a speedy trial.

Although R.C. 2945.39 provides that a defendant may be committed until the
expiration of the maximum term of imprisonment that he could have received for the
charged offense, due process is satisfied by the fact that he may be released SOOHEI; if he
is no longer subject to hospitalization by court order.

- Finally, while Williams is being committed for treatment of his mental iliness, | see
no reason why he cannot be reevaluated for competency. If Williams' competency is
restored while still mentally ill, Willlams could be tried on the offense while remaining
committed for his mental iliness. R.C. 2945.401(J)(2). The State's interest is trying
Williams for the charged offense could be satisfied while Williams continues to be treated
for his mental illness.

Accordingly, | conclude that R.C. 2945.39 provides an alternative method of civil
commitment and that it does not violate equal protection or due process. | would overrule

the assignments of error and affirm the judgment.
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintif-Appellee : C.A. CASE NO. -22532
V. : T.C.NO. 2005 CR5174
THONEX WILLIAMS : : FINAL ENTRY

Defendant-Appellant

Pursuant to the opinion of this court rendered on the 2611day of |

November 2008, the judgment of the trial court is reversed and the matter is remanded

for further proceedings.

Costs to be paid as stated in App.R. 24.

WILLIAM H. WOLFF, JR., Presiding Judge
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