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CLERK ®F CUURT
SUPREME COURT OF OHIO

IN THE SUPREME COURT OF OHIO

STATE OF OHIO, . Case No. Q189 - 2 3 ON

Plaintiff-Appellee,
MOTION TO DISMISS

vs.

TERRANCE C. HENDERSON

Defendant-Appellant.

Now comes the State of Ohio and respectfully moves this Honorable Court to dismiss this

case due, in part, to Appellant's failure to timely file a Notice of Appeal.

Respectfully submitted,

t;1_FRK flF COURT
A SUPREIUiE COURT OF OHIO

Paul T. Lange (0078466)
Assistant Prosecuting Attorney

MEMORANDUM IN SUPPORT
The Appellant was convicted of Possession of Marihuana, a felony of the third degree,

following a jury trial in the Ashland County Court of Connnon Pleas, The Appellant appealed

his conviction and the trial court's decisions regarding suppression and speedy trial issues to the

Fifth District Court of Appeals. On September 26, 2008, the Fifth District Court of Appeals

affirmed the jury's verdict and the decisions of the trial court.

Pursuant to Appellate Rule 26(A), the Appellant filed a motion for the Fifth District

Court of Appeals to reconsider its decision. The Fifth District Court of Appeals denied this

request on November 25, 2008. Appellate Rule 26(A) clearly provides that "the filing of an
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application for reconsideration shall not extend the time for filing a notice of appeal in the

Supreme Court."

The Appellant did not attempt to file a Notice of Appeal with this Honorable Court until

December 9, 2008. On that date, the Appellant filed a Notice of Appeal which indicated that he

was appealing the Fifth District Court of Appeals denial of his Motion for Reconsideration. The

Appellant also filed a Memorandum in Support of Jurisdiction which sets forth three

propositions of law. The first proposition of law concerns the Fifth District Court of Appeals

decision to affirm the trial court's denial of the Defendant's Motion to Suppress. The second

proposition of law concerns the Fifth District Court of Appeals decision to affirm the Appellant's

conviction. These decisions were made on September 26, 2008 and not on November 25, 2008.

Rule II, Section 2(A)(1)(a), of the Rules of Practice of the Supreme Court of Ohio requires an

Appellant to file his Notice of Appeal within 45 days of the decision being appealed. In regards

to the Appellant's Propositions of Law I and II, the Appellant did not file his Notice of Appeal

until over 70 days after the Fifth District Court of Appeals rendered its decision.

Rule II, Section 2(A)(1)(b), of the Rules of Practice of the Supreme Court of Ohio

provides that an Appellant's failure to timely file a Notice of Appeal divests this Court of

jurisdiction over the case. Due to the Appellant's failure to timely file his Notice of Appeal, this

Court should dismiss the Appellant's Propositions of Law I and Proposition of Law II.

In regards to the Appellant's Third Proposition of Law, this claim only goes to the Fifth

District Court of Appeal's decision not to provide him with an additional copy of the transcript

for this case. During the Appellant's initial appeal, he was provided with a full transcript of the

proceedings which included a three day jury trial and a suppression hearing. The Appellant has

not provided any reason for why the State should have to pay for an additional copy of the

transcript for the proceedings when it has already provided him with one. The Appellant's

2



request to the Fifth District Court of Appeals was for a "loner copy." There's no such thing as a

"loner copy" of a court record. The issue here is between the Appellant and his attorney. This

request does not pose a question of great public interest nor a substantial question of

constitutional law. The Court should, therefore, dccline to accept jurisdiction over this claim.

WHEREFORE, the State of Ohio moves this Honorable Court to dismiss this case.

Paul T. Lange (0078466)
Assistant Prosecuting Attorney

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing State's Motion to Dismiss was served on the

Appellant, Terrance C. Henderson, Iinnate No. A530688, c/o Richland Correctional Institution,

1001 Olivesburg Road, Post Office Box 8107, Mansfield, Ohio 44901-8107, by regular U.S.

mail postage prepaid on the ^ day of December 2008.

Paul T. Lange (0078466)
Assistant Prosecuting Attorney
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