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STATEMENT OF FACTS

Appellee Fellhauer Mechanical Systems, Inc. ("Fellhauer") is a private company that

provides plumbing, heating and electrical services, and a retailer of audio-visual and security

systems. (Jan. 24, 2007 Hearing Transcript (hereinafter " Hearing Tr.") at p. 33, SS029'); Trial

Court Judgment Entry dated March 26, 2007 (hereinafter "Tr. Ct. Decision") at p. 7. Fellhauer

formerly operated its business out of a leased facility located at 2435 Gill Road in Port Clinton,

Ohio, where it employed 37 employees. (Grant Agmt., at SS0082); Tr. Ct. Decision at p. 1.

When the opportunity arose for Fellhauer to purchase this leased facility and expand its

operations, it applied for a loan under Appellee Ottawa County's Small Cities Community

Development Block Grant ("CDBG") program to partially finance its acquisition of the land and

building. (SSOOS).

CDBG program monies are federal dollars, which the U.S. Department of Housing and

Urban Development provides to the State of Ohio for conununity and economic development.

(Id. at SS001). The Ohio Department of Development ("ODOD") disburses these federal block

grant funds to units of general local governrnent in nonentitlement areas in the State, which in

turn may use such funds for economic development loans. (Id.)

Upon receipt of Fellhauer's CDBG loan application, Ottawa County applied to ODOD

for the block grant funding. Ottawa County's grant application was approved in the amount of

$305,000.00, and ODOD and Ottawa County executed a written Grant Agreement dated

December 7, 2006 setting forth the terms of the grant. (See SS001 et seq.)

1 All references to "SS" refer to pages of the Second Supplement to Merit Brief of Appellees
Ottawa County Improvement Corporation and Ottawa County Board of Commissioners filed
herewith.

2 A complete copy of the Grant Agreement is included in Appellees' Second Supplement
because the copy in Appellants' Supplement is missing a page.
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The County approved a loan to Fellhauer using these CDBG funds in the amount of

$300,000, to be repaid over a term of 15 years at an interest rate of 4.00% per annum. (Id. at

SS009; Hearing Tr. at p. 39, SS032.) The Grant Agreement expressly states that these "CDBG

funds will be used for the acquisition of the land & building." (SS008.) Section 3 of the

Agreement further states: "The Funds shall be used solely for the stated purposes set forth in this

Agreement and Attachment A". (Id. at SS002.) The project was anticipated to create 16 new,

full-time jobs. (Id. at SS008; Hearing Tr. at p. 5, SS028).

In addition to the CDBG loan from the County, Fellhauer also applied for a Revolving

Loan from Appellee Ottawa County Improvement Corporation ("OCIC") to further finance its

acquisition of the building and property, as well as acquisition of equipment. (SS009.) OCIC

granted Fellhauer a Revolving Loan in the amount of $36,750, to be repaid over a five-year tenn

at an interest rate of 4.5%. (Id.; Hearing Tr. at p. 48, SS035). This OCIC Revolving Loan was

funded solely by conveyance fees on real estate transfers within Ottawa County. (Hearing Tr. at

p. 48, SS035.)

All of the public funds loaned to Fellhauer were required to be expended solely on the

acquisition of land, building and equipment, and none of these public monies was permitted to be

used for any type of construction or renovation.3 Because no wages of any kind were paid out of

these public funds, these expenditures could not be made subject to prevailing wage

requirements in R.C. Ch. 4115 in any event.

3 The Trial Court correctly found that "the only renovation that will take place on the Fellhauer
project is the home theater showroom". Tr. Ct. Decision at p. 5. However, none of the CDBG
loan or OCIC Revolving Loan funds was permitted to be used for this "Private Rehabilitation".
(See SS009.) As John Fellhauer, John Fellhauer, President of Appellee Fellhauer Mechanical
Systems, testified at trial, all of the monies for this Private Rehabilitation came from either
private bank loans or Mr. Fellhauer's own private equity. (Id; Hearing Tr. at pp. 37-38, SS030-
31).
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On December 14, 2006, Appellants filed their Verified Complaint for Preliminary and

Permanent Injunctive Relief and Petition for Temporary Restraining Order against Appellees

OCIC, Ottawa County and Fellhauer. Appellants sought to enjoin issuance of the County CDBG

loan and the OCIC Revolving Loan to Fellhauer on the grounds that the project allegedly did not

comply with the Ohio prevailing wage statute, R. C. Ch. 4115.

On January 10, 2007, Magistrate Bruce A. Winters issued a temporary restraining order

"to preserve the status quo between the parties pending trial on the merits." TRO Order at p. 3.

Although the Magistrate correctly held that "this project is clearly not a public improvement as

defined by R.C. 4115.03(C)", id. at p. 2 n. 3, the Order stated that pursuant to R.C. 166.02(E),

the Fellhauer project is "deemed to be construction of a public improvement within R.C.

4115.03." Id at p. 2. On January 24, 2007, Appellees Ottawa County and OCIC timely filed

their Objections to the Magistrate's Decision and Memorandum in Opposition to Relators'

Request for Preliminary Injunction pursuant to Civ. R. 53(D)(3)(b).

A consolidated hearing on Appellants' request for preliminary injunction and bench trial

on the merits was held before the Honorable Charles D. Abood on January 24, 2007. (See

Hearing Tr. at pp. 4-5, SS027-28.) Following the submission of post-trial briefs by the Parties,

the Trial Court issued a written Judgment Entry on March 26, 2007, ruling that Ohio's prevailing

wage law does not apply to the Fellhauer project on the grounds that: (1) "R.C. 166 does not

apply in this case"; and (2) the Fellhauer project does not constitute a "public improvement"

under R.C. § 4115.03(C) because it does not involve construction "by" or "for" a public

authority. Tr. Ct. Decision at pp. 6-7: Accordingly, the Trial Court entered judgment in

Appellees' favor and denied Appellants' request for injunctive relief.
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Appellants appealed to the Sixth District Court of Appeals, which affirmed the Trial

Court's judgment in a Decision and Judgment Entry issued on April 18, 2008 (hereinafter "Ct.

App. Decision"). Appellants subsequently filed a Notice of Appeal in this Court on June 2,

2008, and this Court accepted the appeal on October 1, 2008.

ARGUMENT

This appeal presents the simple question of whether the Prevailing Wage Statute, R.C.

Ch. 4115, can apply where there is neither a "public improvement" as defined under R.C. §

4115.03(C) nor a "deemed" public improvement under O.R.C. § 4115.032. Appellees Ottawa

County and OCIC assert that the plain language of the statute, as well as the prior decisions of

this Court, clearly establish that the answer to this question is "no."

A. Proposition of Law No. I: The Prevailing Wage Statute Does Not Apply Where
There is Neither a"Public Improvement" Nor a "Deemed" Public Improvement.

Appellants' Merit Brief mistakenly claims that "[u]nlike the Trial Court, the Court of

Appeals agreed with the Building Trades that a project need not be an R.C. 4115.03(C) public

improvement for the Prevailing Wage Law to apply." Appellants' Merit Brief at pp. 3-4.

However, the Court of Appeals said no such thing. Rather, it made quite clear that the contrary

is true:

By its terms, Ohio's prevailing wage law applies to all construction
projects that qualify as "public improvements." See R.C. 4115.10(A); see, also,
Ohio Adm. Code 4101:9-4-02(BB) (containing an amplified definition of "public
improvement"); Episcopal Retirement Homes, Inc. v. Ohio Dept. of Indus.
Relations (1991), 61 Ohio St.3d 366, 369; Taylor v. Douglas Co., 130 Ohio
Misc.2d 4, 2004-Ohio-7348, ¶ 10.

Ct. App. Decision at p. 6. Amicus Curiae Mechanical Contractors Association of Ohio

(hereinafter "MCAO") even conceded that "[t]he Court of Appeals correctly stated that `Ohio's

prevailing wage law applies to all projects that qualify as public improvements."' MCAO Merit
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Brief at 3. The requirement that there be a "public improvement" (or a "deemed" public

improvement) in order for prevailing wage to apply is fundamental black letter law, and

Appellants' statement that the Court of Appeals ruled to the contrary is wholly without basis.

This Court's prior decisions make absolutely clear that the Prevailing Wage statute does

not apply in the absence of a "public improvement." The very first line of this Court's majority

opinion in the seminal prevailing wage case ofEpiscopal Retirement Homes Inc. v. Ohio Dept. of

Indus. Relations, 61 Ohio St.3d 366, 369 (1991), plainly states: "By its terms, Ohio's prevailing

wage law applies to all construction projects that are `public improvements' as defined in R.C.

4115.03(C)". Accord, U.S. Corrections Corp. v. Ohio Dept. Indus. Relations, 73 Ohio St.3d 210,

218 (1995) ("Ohio's prevailing wage law applies to all construction projects that are `public

improvements."').

The requirement of a "public improvement" is repeatedly stated in the statute's express

terms. For example, the statute defines "construction" solely in relation to a "public

improvement". O.R.C. § 4115.03(B)(1)&(2). Likewise, the operative statutory provision

requiring a public authority to determine prevailing wage, O.R.C. § 4115.04(A), expressly

applies only to construction of a"public improvement." And the statute's prohibition section,

O.R.C. § 4115.10(A), applies only to a person who "constructs a public improvement". Thus, it

is beyond dispute that the existence of a "public improvement" is the sine qua non of prevailing

wage.

In this case, however, Appellants have unequivocally relinquished any claim that the

Fellhauer project constitutes a "public improvement" under the statute. Initially, the Magistrate

ruled in his TRO Order that "this project is clearly not a public improvement as defined by R.C.

4115.03(C)". TRO Order at p. 2 n. 3. Appellants never objected to this ruling. Following trial,
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the Trial Court entered judgment that "the Ohio prevailing-wage law does not apply to the

Fellhauer project" because it did not involve construction "by" or "for" a public authority, and

therefore the project did not constitute a "public improvement" under R.C. § 4115.03(C). Tr. Ct.

Decision at pp. 6-7. However, Appellants never appealed the Trial Court's ruling that the

Fellhauer project was not a "public improvement."

And in the Court of Appeals, Appellants candidly conceded that the Fellhauer project was

not in fact a "public improvement":

Appellants' [sic] admit that they did not move to set aside the Magistrate's
Order nor did they file objections to the Magistrate's decision when the
Magistrate stated that the Project was not a "public improvement" under Section
3(C) [4115.03(C)]. However, Appellants did not argue then and do not argue
now, that the Project was a public improvement under Section 3(C).

Appellants' Reply Brief at p. 4 (emphasis added). Because Appellants failed to appeal the Trial

Court's judgment that the Fellhauer project was not a "public improvement," the Sixth District

Court of Appeals had no occasion to review this lower court ruling in its April 18, 2008 Decision

and Judgment Entry.

Because Appellants have conceded that the Fellhauer project was not a "public

improvement," this is no longer an issue in this case. See, e.g., Granzow v. Bureau of Support,

54 Ohio St. 3d 35, 38 (Ohio 1990) ("This argument was not raised in the court of appeals and

therefore is not properly before us.") (citing State v. Williams, 51 Ohio St. 2d 112 (1977)); State

ex rel. Gutierrez v. Trumbull County Bd. of Elections, 65 Ohio St. 3d 175, 177 (1992),

("Appellant cannot change. the theory of his case and present these new arguments for the first

time on appeal."; citing Republic Steel Corp. v. Cuyahoga Cty. Bd. of Revision, 175 Ohio St. 179

(1963)); Hamilton v. Dayton Correctional Inst., 2007 Ohio 13, ¶10 (10th Dist. Ct. App.)

("Because appellant did not raise this issue in an assignment of error, the issue is not properly

before the court and we will not address it.").
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Similarly, Appellants have relinquished any claim that the Fellhauer project may be

deemed to be a public improvement under R.C. § 4115.032. That section provides, in relevant

part:

Construction on any project, facility, or project facility to which section
122.452, 122.80. 165.031, 166.02, 1551.13, 1728.07, or 3706.042 of the Revised
Code applies is hereby deemed to be construction of a public improvement
within section 4115.03 of the Revised Code.

(Emphasis added.) Each of these enumerated Code sections relates to projects that receive

funding from particular public sources. See, e.g., R.C. § 122.452 (loans to political

subdivisions); § 122.80 (minority business enterprise loan fund); § 165.031 (industrial

development bonds); § 166.02 (inducements under § 166.02(B), loan guarantees under § 166.06

and direct loans under § 166.07); § 1551.13 (energy resource development projects or facilities

grants); § 1728.07 (community urban redevelopment corporation projects); and § 3706.042

(loans and grants to govemmental agencies for air quality projects).

However, the Fellhauer project did not receive funding under any of these Code sections.

See Hearing Tr. at pp. 40-41 (uncontroverted testimony of John Fellhauer that the project

received no funding under any of the sections specified in O.R.C. § 4115.032). Consequently,

the Fellhauer project cannot be "deemed to be construction of a public improvement within

section 4115.03 of the Revised Code" pursuant to O.R.C. § 4115.032.

In particular, the Trial Court ruled that "R.C. 166 does not apply in this case" because: (i)

"none of the public funds that the Fellhauer project received or will receive were provided" from

any of the fands specified in O.R.C. § 166.02(D), and (ii) "the only renovation that will take

place on the Fellhauer project is the home theater showroom which, under R.C. 166.01(D), is a

point of final purchase retail facility and is specifically excluded from being an eligible project

under R.C. 166". Tr. Ct. Decision at pp. 5-6. Moreover, the Trial Court noted that Appellants
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had abandoned their argument that R.C. Ch. 166 applied to the project at trial. Id. 4

("[Appellants] do not claim that R.C. 166 applies to the facts of this case"). Appellants did not

appeal this ruling by the Trial Court, and they do not argue in their Merit Brief before this Court

that the Fellhauer project may be deemed a public improvement pursuant to O.R.C. § 4115.032,

whether under R.C. Ch. 166 or any other section cited therein.

Consequently, Appellants have conclusively conceded that the Fellhauer project is

neither a "public improvement" under R.C. § 4115.03(C) nor a project "deemed to be

construction of a public improvement" pursuant to O.R.C. § 4115.032. This is a fatal blow to

their prevailing wage claims.

B. Proposition of Law No. II: Regardless of Whether OCIC is an "Institution," and
Thus a "Public Authority," Prevailing Wage Does Not Apply Because the Fellhauer
Project is Not a "Public Improvement."

Nearly the entirety of Appellants' Merit Brief is predicated upon the misguided argument

that prevailing wage requirements automatically apply to any expenditure of public funds by an

"institufion,"4 as that term is used in the statutory definition of "public authority" in R.C. §

4115.03(A).5 Under this strained statutory interpretation, the involvement of an "institution"

would eliminate the statute's fundamental requirement that there be a "public improvement."

° Although the statute does not define this term, O.A.C. § 4101:9-4-02(P) defines "institution"
as "any society or corporation of a for-profit, not-for-profit, public or private character
established or organized for any charitable, educational or other beneficial purpose."

5 R.C. § 4115.03(A) provides:

"Public authority" means any officer, board, or commission of the state, or
any political subdivision of the state, authorized to enter into a contract for a
construction of a public improvement or to construct the same by the direct
employment of labor, or any institution supported in whole or in part by public
funds and said sections apply to expenditures of such institutions made in whole .
or in part from public funds.
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Appellants' argument is contrary to the express language of the statute itself, flies in the face of

established tenets of statutory construction, and ignores decades of binding legal precedent.

To begin with, the issue of whether or not OCIC is an "institution" is of no consequence

to Appellants' defective prevailing wage claims, as recognized by both the Trial Court and the

Court of Appeals. The Trial Court took it for granted that either Ottawa County or OCIC, or

both, met the statutory definition of "public authority":

This court accepts the proposition that each of these two entities, OCIC
and Ottawa County Board of Commissioners, is an institution support[ed] in
whole or in part by pubic funds and, therefore, a Public Authority as set forth in
R.C. 4115.03(A). That, however, does not mean that the Fellhauer project is
automatically a "public improvement" as set forth in R.C. 4115.03(C).

Tr. Ct. Decision at 6. Because the Fellhauer project was not a "public improvement," however,

the Trial Court properly ruled that the Prevailing Wage Statute did not apply, notwithstanding

the fact that one or more "institutions," and hence "public authorities," were involved.

In the Court of Appeals, Appellants' original assignment of error claimed that Fellhauer,

not OCIC, was the "institution" and therefore the "public authority" under the statute.b The

reason for this far-fetched argument was quite obvious-because the project clearly was "by"

and "for" Fellhauer, and no one else, the only way Appellants could hope to meet the statutory

requirement of a "public improvement" (and thereby attempt to salvage their untenable

prevailing wage claim) was to argue that Fellhauer was an "institution," and therefore a "public

authority," under the statute.

6 Appellants' fourth assignment of error in the Court of Appeals read:

The trial court erred in finding that Fellhauer's was not a public authority for the
Project even though it was supported in part by public funds.

See Ct. App. Decision at p. 5, n. 1.
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However, Appellants had admitted in their Post-Trial Brief to the Trial Court that

"Fellhauer is a private for-profit corporation engaged in electrical, plumbing and heating

contracting." Relators' Post-Trial Brief at p. 1. When confronted with their prior contrary

admission, Appellants were forced to withdraw this fourth assignment of error in their Reply

Brief. See Ct. App. Decision at p. 5, n. 1. Nonetheless, the Court of Appeals ruled that

"Fellhauer, as a private, for-profit business, which was clearly not established for any charitable,

educational or other beneficial purpose, simply does not meet the definition of an institution."

Ct. App. Decision at pp. 8-9.

However, the Court of Appeals noted that Appellants' argument was "ambiguous

inasmuch as it leaves unclear whether Fellhauer or OCIC is to be considered the applicable

`institution' in this case." Id. at p. 9. The Court noted that Appellants had attempted to

characterize OCIC as a "charity." Id. However, the Court found that "the evidence at trial

clearly demonstrated that OCIC is a statutorily-defined `connnunity improvement corporation'

under R.C. Chapter 1724" rather than a charity, as Appellants had argued. Id. It was on this

basis that the Court held that Appellants had "failed to establish" that either Fellhauer or OCIC

was an "institution." Id. This ruling is undoubtedly correct, as there was absolutely no evidence

in the record even remotely suggesting that OCIC was established for a charitable purpose as

Appellants had alleged. But even if Appellants had demonstrated that OCIC was an

"institution", and therefore a "public authority," the result would have been the same-because

the Fellhauer project was not "by" or "for" OCIC, it was not a "public improvement" subject to

prevailing wage requirements in any event.

Appellants' proposed propositions of law rest entirely, and precariously, upon the last

clause of the "public authority" definition in R.C. 4115.03(A), which provides:

10



"Public authority" means ... any institution supported in whole or in part
by public funds and said sections apply to expenditures of such institutions made
in whole or in part from public fands.

Appellant argue that this definitional clause "automatically applies prevailing wage requirements

to construction projects receiving expenditures from institutions", even if there is no "public

improvement" under R.C. § 4115.03(C). Appellants' Merit Brief at p. 6. Otherwise, Appellants

reason, the General Assembly "would not have included the language `and said sect4ons apply'

in Section 3(A)." Id. However, Appellants have completely misconstrued the purpose of this

language.

As noted above, "public authority" includes an "institution" which is supported only in

part by public funds. Such an institution might well receive a large part or even the majority of

its funding from private sources, such as private endowments or donations, with only a small

portion of its funding from public sources. By noting that "said sections [of the Prevailing Wage

Statute] apply to expenditures of such institutions made in whole or in part from public funds",

the General Assembly made clear that only expenditures by such institutions which include

public funds are potentially subject to thePrevailing Wage Statute, if they otherwise meet the

statute's terms (including, of course, the requirement that such expenditures be used for

construction of a "public improvement"). This is confirmed by O.A.C. § 4101:9-4-02(BB)(1)(d),

which expressly defines "public improvement" to include works "[c]onstructed in whole or in

part from public funds by an institution supported in whole or in part by public funds."

(Emphasis added).

Conversely, this statutory language makes clear that expenditures by such institutions

consisting solely ofprivate fitnds are never subject to the Prevailing Wage Statute, even if such

expenditures of solely private funds are used for construction. This makes perfect sense from a

public policy perspective, because requiring such institutions to pay prevailing wage for

11



expenditures consisting solely of private funds might well discourage such private funding. In

order words, this language relied upon so heavily by Appellants was actually intended to limit

the scope of prevailing wage requirements, by exempting an institution's expenditures consisting

solely of private funds. This is completely consistent with other provisions of the Prevailing

Wage Statute that limit the applicability of prevailing wage requirements to publicly-financed

construction only, rather than other types of public expenditures (see Sec. C infra).

Thus, Appellants have it backward. The last clause of the "public authority" definition

was not intended to obliterate the remaining statutory prerequisites for prevailing wage (such as,

in particular, the requirement that there be a "public improvement"), as Appellants claim. Such

an interpretation would be directly contrary to long-standing tenets of statutory construction set

down by this Court. In D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd. of Health (2002), 96 Ohio St.3d

250, 256, this Court ruled:

A basic rule of statutory construction requires that "words in statutes should not
be construed to be redundant, nor should any words be ignored." E. Ohio Gas

Co. v. Pub. Util. Comm. (1988), 39 Ohio St.3d 295, 299, 530 N.E.2d 875.
Statutory language "must be construed as a whole and given such interpretation as
will give effect to every word and clause in it. No part should be treated as
superfluous unless that is manifestly required, and the court should avoid
that construction which renders a provision meaningless or inoperative.

(Citations omitted; emphasis added.) However, Appellants' interpretation of the statute would

do exactly that-render superfluous the fundamental statutory requirement in R.C. § 4115.03(C)

that there be a "public improvement."

hi United Bhd. of Carpenters & Joiners of Am. v. Bell Eng. Ltd., Inc., 2006-Ohio-1891

(6`h Dist. Ct. App.), the Court of Appeals rejected a similar attempt to expand the reach of the

Prevailing Wage Statute by disregarding its express language. It noted: "Prevailing case law

dictates the guiding principle we must follow to be the plain meaning doctrine. We have no

authority to bypass or modify the plain meaning of unambiguous statutory language." Id. at ¶18.

12



The Court ruled that R.C. § 4115.10(A) "clearly and unambiguously limits those subject to it to

include public authorities, corporations, firms, or people who use their own forces in the actual

construction of a public improvement project. " (Emphasis in original.) Accordingly, this Court

rejected the construction urged by appellant to disregard this statutory limitation, noting that

"Appellant's efforts to judicially expand the scope of the prevailing wage limitation is not rooted

in law or statute." Id. at ¶21.

Moreover, Appellants' contention that any expenditure of public funds by an institution

automatically triggers prevailing wage requirements has been specifically considered and

rejected. In Harris v. Bi Mi Jo, Inc., 1991 Ohio App. LEXIS 1869, *4, 652 N.E.2d 766 (0

Dist.), the Court of Appeals held: "The fact that public funds were involved does not mean ipso

facto that the construction ... was a public project." Rather, "`[t]he question whether a work is a

public work is not to be determined by the mode of payment or by the instruments used in

attaining it, but rather by the objects to be accomplished."' Id. (citations omitted). Just like the

Trial Court's ruling in this case, the Court of Appeals in Bi Mi Jo determined that the relocation

of an intermodal railroad facility was not "for a public authority" despite the fact that it might

benefit the public in an indirect way. Id. at *5. Accordingly, the Court ruled that the project was

not subject to the prevailing wage law, even though public funds were involved. Id. at *6.

Finally, Appellants' "institution" argument makes no logical sense. After laboring so

strenuously to persuade this Court that OCIC should be considered an "institution" as that term is

used in the statutory definition of "public authority", Appellants immediately turn around and try

to distinguish such "institutions" from all other "public authorities," which Appellants concede

are subject to prevailing wage only for construction of public improvements. See Appellants'

Merit Brief at p. 6 ("Section 3(C) only defines public improvements constructed by the state or a

13



political subdivision."); id at p.. 9. Amicus Curiae MCAO attempts to make this same

distinction. See MCAO Merit Brief at 5.

Apparently, Appellants and MCAO are attempting to differentiate the term "public

authority" as defined in R.C. § 4115.03(A) (which includes the reference to "institution") from

the term "public authority of the state or any political subdivision thereof' as that term is used in

the definition of "public improvement" in R.C. § 4115.03(C). Such an interpretation is strained

and illogical. It is obvious that the statute uses "public authority" as a shorthand for the more

cumbersome "public authority of the state or any political subdivision thereof' because R.C. §

4115.03(C) employs both formulations interchangeably in the same paragraph:

"Public improvement" includes all buildings, roads, streets, alleys, sewers,
ditches, sewage disposal plants, water works, and all other structures or works
constructed by a public authority of the state or any political subdivision
thereof or by any person who, pursuant to a contract with a public authority,
constructs any structure for a public authority of the state or a poHtical
subdivision thereof....

(Emphasis added.) Furthermore, the definition of "public authority" in R.C. § 4115.03(A)

specifically references "any officer, board, or commission of the state, or any political

subdivision of the state", which supports the construction of "public authority" as a shorthand for

"public authority of the state or any political subdivision thereof."

Moreover, when the reference to "institution" was added to the definition of "public

authority" in G.C. 17-3 by Am. S.B. 294 in 1935, the statutory definition of "public

improvement" referred solely to "works constructed by the state of Ohio or any political

subdivision thereof', without any reference at all to "public authority." It was not until the

statute was re-codified into its current form (O.R.C. Ch. 4115) by Am. H.B. 1304 in 1976 that

the words "public authority of' were added to "the state or any political subdivision thereof' in

the definition of "public improvement" to make clear that "public authority" as defined in R.C. §

14



4115.03(A) was indeed synonymous with "public authority of the state or any political

subdivision thereof' as used in R.C. § 4115.03(C).

Finally, if the General Assembly had intended that an "institution" be subject to different

prevailing wage requirements than other types of "public authorities," it would not have included

"institutions" within the same definitional provision. Rather, it would have established separate

operative provisions relating specifically to such "institutions," as it did with certain bond

projects subject to "special rules" under R.C. § 4115.032 (see Sec. C infra). Thus, Appellants'

attempt to differentiate "institutions" from other types of "public authorities" simply is

unsupported by the Prevailing Wage Statute or other legal authority.

C. Prouosition of Law No. III: Prevailing Wage Requirements Apply Only to Publicly-
Financed Construction, Except Perhaps in the Case of Certain Bond Projects Under
R.C. § 4115.032.

Although the absence of a "public improvement" is, by itself, dispositive of Appellants'

prevaiHng wage claims, the Court of Appeals alternatively ruled that the Prevailing Wage Statute

did not apply to the Fellhauer project because

there is nothing to suggest that either Fellhauer or OCIC expended funds on
construction. At trial, the evidence was uncontroverted that any monies for
construction were going to come from Fellhauer's private resources, and not the
CDBG loan or the OCIC revolving loan.

Ct. App. Decision at p. 9.

The fact that prevailing wage applies only to publicly-funded construction is not open to

serious debate. In fact, at the outset of this case, this was openly admitted by Appellants in their

TRO Petition filed with the Trial Court, which conceded that "R.C. Chapter 4115 `applies if a

publicly fanded institution expends public funds on construction."' Relators' Pet. for TRO at p.

8 (emphasis added). In support of this statement, Appellants themselves cited the following

authorities: "37 U. Tol. L. Rev. at 520. See also R.C. 4115.03(A); O.A.C. 4101:9-4-
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02(BB)(1)(d)." Id. at n. 29 .7 Likewise, Amicus Curiae MCAO noted that "R.C. 4115.03(C)

requires that construction be involved". MCAO Merit Brief at 3.

In State ex rel. Evans v. Moore, 69 Ohio St.2d 88, 90-91 (1982), this Court ruled that "the

General Assembly, in enacting the prevailing wage law, manifested a statewide concern for the

integrity of the collective bargaining process in the building and construction trades.... Above all

else, the primary purpose of the prevailing wage law is to support the integrity of the collective

bargaining process by preventing the undercutting of employee wages in the private

construction sector." (Emphasis added.)8 Given this statutory purpose, it is not surprising that

the Prevailing Wage Statute applies only to construction wages paid out of public funds, except

perhaps in the case of certain bond projects which are expressly subject to "special rules" that do

not apply to the Fellhauer project (discussed below).

This is made clear by the statutory definition of "public improvement" in R.C. §

4115.03(C), which refers to "works constructed by ... or ... for a public authority". (Emphasis

added.) And R.C. § 4115.04(A), which sets forth operative prevailing wage requirements, again

explicitly notes that such requirements apply to "construction" of a public improvement. Further

confirmation that prevailing wage applies only to public funds spent on construction is provided

by Department of Commerce prevailing wage regulations defining "public improvement" as

works "[c]onstructed by" a public authority, "[c]onstructed ... for" a public authority, deemed

7 Originally, Appellants erroneously alleged in their TRO Petition that "Respondent Fellhauer is
receiving public funds ... to acquire and renovate its principal place of business." Id. at p. 1
(emphasis added). As both the Trial Court and Court of Appeals ruled, however, not one dollar
of public funds was used to finance any renovation or construction whatsoever in connection
with the Fellhauer project.

s Of course, this statutory purpose would not be served by the application of prevailing wage
requirements to the Fellhauer project, because none of the public funding was used to pay any
wages at all, let alone wages in the construction sector.
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to be construction of a public improvement by statute, or else "[c]onstructed in whole or in part

from public funds by an institution supported in whole or in part by public funds." O.A.C. §

4101:9-4-02(BB)(1)(d) (emphasis added).

Moreover, this Court itself has recoguized that prevailing wage applies only to publicly-

financed construction. See, e.g., Episcopal Retirement Homes, Inc. v. Ohio Dept. of Indus.

Relations, 61 Ohio St.3d 366, 369 (1991) ("By its terms, Ohio's prevailing wage law applies to

all construction projects that are `public improvements' as defined in R.C. 4115.03(C)."); U.S.

Corrections Corp. v. Ohio Dept. Indus. Relations, 73 Ohio St.3d 210, 218 (1995) ("Ohio's

prevailing wage law applies to all construction projects that are `public improvements."'). In

Episcopal Retirement Homes, this Court concluded that "[c]onstruction of a project `for a public

authority' necessitates that the public authority receive the benefit of the construction, either

through maintaining a possessory or property interest in the completed project or through the

use of public funds in the construction of the project." 61 Ohio St.3d at 370 (emphasis

added). Thus, the Court of Appeals properly ruled below that "in order for there to be a`public

improvement' by an institution supported in whole or in part by public funds, there must be: (1)

some kind of construction; and (2) that construction must be paid for, in whole or in part, from

public funds." Ct. App. Decision at 8.

With respect to the Fellhauer project, the Court of Appeals ruled: "The evidence is

undisputed that the renovation portion of the project will be funded with private monies, not

connected with either the CDBG loan or the OCIC revolving loan." Id. at p. 3. All of the public

monies involved with this project were used solely to partially finance Fellhauer's acquisition of

real property, as expressly required by the terms of the Grant Agreement. See id. The Court of

Appeals pointed out that "[t]he total cost for the acquisition of real property for the project is
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estimated to be $500,000, which, of course, is more than the amount provided by way of the

CDBG loan and OCIC revolving loan combined." Id. Thus, not a single dollar of these funds

was used for construction, nor to pay any wages whatsoever. Therefore, prevailing wage

requirements could not have been applied to these funds in any event. Accord, Episcopal

Retirement Homes, Inc. v. Ohio Dept. of Indus. Relations, 61 Ohio St.3d 366, 370 (1991) (the

projects involved were not subject to the prevailing wage statute because, inter alia, the private

owner "did not use public funds in its renovation and construction projects.°').

The only possible exception to the general rule that prevailing wage requirements apply

only to public funds actually spent on construction is for "deemed" projects under R.C. §

4115.032. Titled "Construction projects to which provisions apply", it provides, in relevant part:

Construction on any project, facility, or project facility to which section
122.452, 122.80. 165.031, 166.02, 1551.13, 1728.07, or 3706.042 of the Revised
Code applies is hereby deemed to be construction of a public improvement
within section 4115.03 of the Revised Code.

(Emphasis added.)

Such "deemed" public improvements also are subject to O.A.C. § 4101:9-4-19, titled

"Special rules for bond projects." This regulation establishes, as its title indicates, "special

rules" applicable "[w]here the Ohio Revised Code specifically designates a project as a public

improvement ... because it is financed by certain obligations, including but not limited to those

Revised Code sections cited in section 4115.032 of the Revised Code". Id. The rule provides

that such "deemed" public improvements: (A) are not subject to the threshold for total overall

project cost; and (B) that "[c]onstruction on any phase of the project is subject to the

requirements of sections 4115.03 to 4115.16 of the Revised Code ... even if the funds made
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available were for non-construction aspects of the project." Id.9 However, the existence of such

"special rules" for "deemed" public improvements simply proves the general rule with respect to

all other public improvements-namely, that only public funds actually spent on construction are

subject to prevailing wage requirements.

. As noted above, however, Appellants abandoned any argument that the Fellhauer project

could be "deemed" a public improvement under R.C. § 4115.032 or any other provision of the

Revised Code in the Court of Appeals. In the Trial Court, Appellants initially argued that the

Fellhauer project was deemed a public improvement under R.C. § 166.02, one of the provisions

enumerated in R.C. § 4115.032. However, the Trial Court expressly ruled that "R.C. 166 does

not apply in this case",10 and Appellants never appealed this ruling. Consequently, the issue of

whether the Fellhauer project may be "deemed" a public improvement is no longer an issue in

this case. See, e.g., Hamilton v. Dayton Correctional Inst., 2007 Ohio 13, ¶10 (10th Dist. Ct.

App.), supra. Thus, the "special rule" for certain bond projects in O.A.C. § 4101:9-4-19 has no

applicability to the Fellhauer project.

Likewise, Ohio Attoiney General Opinion No. 82-096, relied upon by Amicus Curiae

MCAO,11 involved a construction project financed by industrial development bonds issued under

R.C. Ch. 165, which was a "deemed" public improvement under R.C. § 4115.032.

Consequently, that bond-financed project was subject to the expansive definition of "project"

9 Appellees Ottawa County and OCIC do not concede, however, that O.A.C. § 4101:9-4-19(B)
is consistent with the terms of R.C. § 4115.032, which expressly states that "[c]onstruction on
any project, facility, or project facility" subject to the provisions enumerated therein is "deemed
to be construction of a public improvement within section 4115.03 of the Revised Code."
(Emphasis added.)

10 Tr. Ct. Decision at p. 6.

11 MCAO Merit Brief at 7.
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established by R.C. § 165.01(H), which expressly included non-construction elements of the

project. Accordingly, the Attorney General's opinion was limited specifically to such "deemed"

public improvements financed by such industrial development bonds:

it is my opinion that if a project is financed in part by the issuance of industrial
development bonds and in part by private sources, all laborers and mechanics
employed on the project must be paid wages at the prevailing rates detemiined in
accordance with R.C. Chapter 4115, regardless of whether the funds derived from
the issuance of industrial development bonds are applied to pay construction
costs.

p. 2-268.12 Consequently, this Attomey General Opinion has no applicability to the Fellhauer

project, which was not financed by such industrial development bonds or any of the other

funding sources enumerated in R.C. § 4115.032. Because the Fellhauer project is not a

"deemed" public improvement (nor a public improvement under R.C. § 4115.03(C)) it would not

be subject to the "special rules" for such "deemed" projects in any event.

D. Proposition of Law No. IV: There Was No "Subdividing" of the Fellhauer Project
to Avoid the Statutory Thresholds of the Prevailing Wage Law.

Finally, Appellants make the odd claim that the Fellhauer project was impermissibly

subdivided in contravention of R.C. § 4115.033 and O.A.C. § 4101:9-4-17(C) in order to

"render[] the threshold limits inapplicable." Appellants' Merit Brief at 13; see also MCAO

Merit Brief at 6. This argument is factually unsupported and a complete red herring.

R.C. § 4115.033 provides:

12 Once again, Appellees Ottawa County and OCIC do not concede that Attorney General
Opinion No. 82-096 is consistent with the terms of R.C. § 4115.032, which expressly states that

"[c]onstruction on any project, facility, or project facility" subject to the provisions enumerated
therein are "deemed to be construction of a public improvement within section 4115.03 of the
Revised Code." (Emphasis added.) As this Court has recognized, "a formal Attorney General's
Opinion rendered pursuant to R.C. 109.12 may be persuasive authority but is not binding

precedent upon a court of law." State ex rel. Ohio Roundtable v. Taft, 2003-Ohio-3340,¶16

(2003).
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No public authority shall subdivide a public improvement project into
component parts or projects, the cost of which is fairly estimated to be less than
the threshold levels set for the in divisions (B)(1) and (2) of section 4115.03 of the
Revised Code, unless the projects are conceptually separate and unrelated to each
other, or encompass independent and unrelated needs of the public authority.

Accord, O.A.C. § 4101:9-4-07(C). At the time this case was filed, the biennially-adjusted

threshold levels established by the Department of Connnerce under R.C. § 4115.03(B)(1)&(2)

were $69,853 for "new construction of any public improvement" and $20,955 for "[a]ny

reconstruction, [etc.] ... of any public improvement", respectively. These thresholds apply to the

"total overall project cost" rather than any component or part of the project. See R.C. §

4115.03(B)(1)&(2).

Of course, the purpose of this prohibition is to prevent someone from attempting to

artificially subdivide a single public improvement construction project having a total overall

project cost in excess of the thresholds into smaller component projects in order to evade the

thresholds. For example, a public authority may not artificially subdivide the construction of a

single building into separate "projects" based upon each individual construction trades contract

(e.g., the HVAC contract, the plumbing contract, the electrical contract, etc.) in order to evade

the statutory thresholds applicable to the project as a whole.

However, Appellees have never argued that the Fellhauer project was exempt from R.C.

Ch. 4115 for failure to meet the statutory threshold amounts, and neither the Trial Court nor the

Court of Appeals ruled that prevailing wage did not apply because these thresholds were not

reached. As noted by the Court of Appeals, the amount of the County's CDBG loan was

$300,000, and the amount of the OCIC revolving loan was $36,750. Ct. App. Decision at pp. 2-

3. These amounts obviously would have exceeded the thresholds, had these funds been used for

construction of a public improvement. No one ever attempted to "subdivide" the Fellhauer

project in order to stay below these thresholds.
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Both R.C. § 4115.033 and O.A.C. § 4101:9-4-17(C) expressly apply solely to a "public

improvement " As noted above, Appellants have conceded that the Fellhauer project is neither a

"public improvement" under R.C. § 4115.03(C) nor a "deemed" public improvement under R.C.

§ 4115.032. This is the reason why Appellants' prevailing wage claims must fail, not because

the "total overall project cost" of the Fellhauer project failed to meet the statutory thresholds in

R.C. § 4115.03(B)(1)&(2).

CONCLUSION

Accordingly, for all of the foregoing reasons and based upon all of the legal authorities

cited above, Appellees Ottawa County Improvement Corporation and Ottawa County Board of

Commissioners respectfully request that this Court affinn the judgment of the Court of Appeals.
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Relators, Judge Charles D. Abood
Magistrate Bruce A. Winters

V.

Ottawa County Improvement Corp., et, al.,

Respondents.

. ORDER ON RELATORS' MOTION FOR

. TEMPORARY RESTRAINING ORDER

{¶1} This cause is before this Court upon Relators' Petition for a Temporary Restraining

Order filed December 14, 2006.t

{¶2} It appears to the Court from the Verified Complaint for Preliminary and Pemianent

Injunctive Relief and Respondents' Memorandum in Opposition. to Relators' Petition for a
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COMMON PLEAS COURT OF OTTAWA COUNTY

Temporary Restraining Order that Relators can state a claim for injunctive relief.Z Pursuant to

R.C. 4115.10(A), the prevailing-wage law in Ohio applies to all construction projects that are

public improvements. Construction on any project, facility or project facility to which R.C.

166.02 applies is deemed to be construction of a public improvement within R.C. 4115.03 3 And

R.C. 166.02(E) establishes that no financial assistance for project facilities shall be provided

unless the prevailing-wage law applies. Project facilities include those "eligible projects" that are

"acquired, established, expanded, remodeled, rehabilitated, or modemized for industry,

commerce, distribution, or research or any combination thereof."4

{1[3} It also appears that issuance of the injunction will prevent irreparable harm.s

Courts will give the statutory language the broadest interpretation possible to protect the rights of

taxpayers from unauthorized acts on the part of local governments and officials.6 Under the

typical statute it is not necessary for plaintiff-taxpayers to allege or show irreparable damage to

themselves, as distinguished from taxpayers in general.7

' A hearing was held on December 28, 2006.
2 See generally, Civ.R. 65; Corbett v. Ohio Bldg. Auth. (1993), 86 Ohio App. 3d 44, 619 N.E.2d 1145; Donnellon,
Injunctions and Restraining Orders in Ohio, (1992) Sections 3.02-3.04.
' R.C. 4115.032. Although this project is clearly not a public improvement as defined by R.C. 4115.03(C), the
General Assembly in including an R.C. 166.02 economic development projeot, is "'telling' a private person or private
entity * * * with a 166.02 project, to observe Chapter 4115 because `your project is a public improvement.' The
legislature is clearly enforcing prevailing wage requirements, albeit the project is not being constructed by a public
authority per se." Lancaster-Fairfield Community Hosp. v. Ohio Dept, of Indus. Rels., 5`" Dist. No. 19-CA-86, 1986

Ohio App. LEXIS 9388.
° Emphasis added. R.C. 166.01 defines "Project facilities" as "buildings, structures, and other improvements, and
equipment and other property, excluding small tools, supplies, and inventory, and any one, part of, or combination of
the above, comprising all or part of, or serving or being incidential to, an eligible project' (Emphasis added). R.C.
166.01 (D) "means project facilities to be acquired, established, expanded, remodeled, rehabilitated or modemized for
industry, cornmerce, distribution, or any combination thereof, the operation of which, alone or in conjunction with
other facilities, will create new jobs or preserve existing jobs and employment opportunities and improve the
economio welfare of the state."
' See generally, Civ.R. 65; Corbett v. Ohio Bldg. Auth. (1993), 86 Ohio App. 3d 44, 619 N.E.2d 1145; Donnellon,
Injunctions and Restraining Orders in Ohio, (1992) Sections 3.02-3.04.
6 Brauer v. City of Cleveland (1963), 119 Ohio App. 159, 191 N.E.2d 847.
' Brauer v. City ofCleveland (1963), 119 Ohio App. 159, 191 N.E.2d 847.
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COMMON PLEAS COURT OF OTTAWA COUNTY

{14} Although the potential injury to the Relators may not outweigh the potential injury

suffered by Respondents if the injunction is not granted, s an injunction at this point in time will

serve to prevent the acquisition of real estate and to prevent the expansion of Fellhauer's facility,

which is of benefit to the public.

(15) However, the public interest is still served by granting the injunction.9 In State ex

rel. Evans v. Moore,10 the Ohio Supreme Court stated, "Above all else, the primary purpose of the

prevailing wage law is to support the integrity of the collective bargaining process by preventing

the undercutting of employee wages in the private construction sector." Thus, the public interest

in the Court providing immediate resolution in this matter is obvious.

{¶6} The purpose of a preliminary injunction is to preserve a status quo between the

parties pending a trial on the merits." Further, Relators must establish a right to the preliminary

injunction by showing clear and convincing evidence of each element of the claim." Finally, in

determining whether to grant injunctive relief, courts have recognized that no one factor is

dispositive.13 The four factors must be balanced, moreover, with the "flexibility which

traditionally has characterized the law of equity.i14

{17} In the case sub judice, Relators have demonstrated that Respondent Fellhauer

("Fellhauer") must comply with Ohio's prevailing-wage law as a result of the financial assistance

s See generally, Civ.R. 65; Corbett v. Ohio Bldg. Auth. (1993), 86 Ohio App. 3d 44, 619 N.E.2d 1145; Donnellon,
Injunctions and Restraining Orders in Ohio, (1992) Sections 3.02-3.04.
9 See generally, Civ.R. 65; Corbett v. Ohio Bldg. Auth. (1993), 86 Ohio App. 3d 44, 619 N.E.2d 1145; Donnellon,
Injunctions and Restraining Orders in Ohio, (1992) Sections 3.02-3.04.
10 State ex rel. Evans v. Moore ( 1982), 69 Ohio St.2d 88, 91, 431 N.E.2d 311, 313.

See, Consun Food Industries, Inc. v. Fowkes, (1991), 81 Ohio App.3d 63, 69, 610 N.E.2d 463, 467.
2 Z Mead Corp., Diconix, Inc., Successor v. Lane (1988), 54 Ohio App. 3d 59, 560 N.E.2d 1319.
" Royal Appliance Mfg. Co. v. Hoover Co., Inc., (N.D. Ohio, 1994), 845 F. Supp. 469.
14 Friendship Materials, Inc. v. Michigan Brick, Inc. (6th Cir. 1982), 679 F.2d 100, 105.
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COMMON PLEAS COURT OF OTTAWA COUNTY

Fellhauer has received and which is to be used to acquire the land and building it currently leases

in Portage Township. Thus, Respondents should be, and hereby are enjoined from awarding or

entering into any contracts in connection with the Project. Accordingly,

{¶8} IT IS ORDERED, ADJUDGED, and DECREED that Respondents should be, and

hereby is enjoined to cease and desist from all future acts, conduct, and transactions in fiutherance

of construction of the project until such time as Respondents have come into full compliance with

its legal duties as set forth in the prevailing-wage law, R.C. 4115.03 to 4115.16;

{19} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Respondents and

all others acting in active concert or participation with Respondents are restrained from entering

into or performing illegal contracts to construct or renovate the project, in contravention of Ohio's

prevailing wage law;

{110} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that Bond is hereby

set in the amount of $0;

{¶11} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that a hearing on the

issue of whether or not a preliminary injunction will be granted, as requested in Relator's Verified

Complaint, will be heard before this Court on January 16, 2007 at 9:00 a.m., in Courtroom No. 2

of the Ottawa County Court of Common Pleas;

{112} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that this Order is

granted on the date and time it is filed with the Clerk of Courts, and expires within 14 days herein

unless within such 14 day period it is, for good cause shown, extended for a like period or unless

the Respondents herein consent;

4
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COMMON PLEAS COURT OF OTTAWA COUNTY

{113} IT IS FURTHER ORDERED, ADJUDGED, and DECREED that the Clerk of

Courts shall send copies of this Order to all parties of record or their counsel by regular U.S.

Mail, "forthwith."15

JANUARY 10, 2007 BRUCE A. WINTERS, MAGISTRATE

'S Seger v. For Women, Inc. 110 Ohio St.3d 451, 2006-Ohio-4855 ("The Civil Rules * * * require immediate service,
and the clerk violates his duties by failing to attempt prompt service.") Black's Law Dictionary defies "forthwith" as
"[i]mmediate; without delay." Black's Law Dictionary (86' Ed. 2004) 680.
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COMMON PLEAS COURT OF OTTAWA COUNTY

CERTIFICATE OF SERVICE

A copy of the foregoing "Order" was delivered by regular mail, this 10s' day of January, 2007,

to the following:

Joseph M. D'Angelo
Ryan K. Hymore
Cosme, D'Angelo & Szollosi Co., L.P.A.
The CDS Building
202 North Erie Street
Toledo, OH 43604-5608
Attorneys for Relators

Vincent Atriano
Jill S. Kirila
Matthew L. Sagone
Squire, Sanders & Dempsey, L.L.P.
1300 Huntington Center
41 South Street
Columbus, OH 43215
Attorneys for Respondents, Ottawa County Improvement Corporation and Board of County
Commissioners, Ottawa County

Mark McBride
608 Madison Ave.
Toledo, OH 43604
Attorney for Respondent, Fellhauer Mechanical Systems, Inc.

JANUARY 10, 2007

Note: If there is a party and/or attorney not listed above, but is reflected on the Clerk's Docket as not excused, the
Clerk's Office will add them to this page.
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IN THE COURT OF COMMON PLEAS OF OTTAWA COUNT^', QHIO ca

StateofOhio Eic Re1. Northwestern
Ohio Building & Construction Trades
Council, et al.

Relators,

V.

Ottawa County improvCment Corp.,

etal.

Respondents.

Case No. 06CV637H

Judgment Entry

n
<s

On January 24, 2007, this case was called for hearing on Relators' Complaint for

Prelinvnary and Permanent Injunctive Relicf. All parties appeared with counsel.

Stipulations were entered and testimony was taken. At the conclusion of the evidence,

the matter was taken under consideration by the courL

The undisputed facts that are relevant to theissues before the court are as follows.

Respondent Fellhaucr Mechanical Systems, Inc. (Fellhauer) acquired real property and an

existing building located at 2435 Gill Road. in Port Clinton, Ohio, for the purpose of

renovating the building to house its business operations. To accomplish this, the

Fellhauer project received public funds from two sources. One was a loan from
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Respondent the Ottawa County Board of Commissioners in the amount of approximately

$300,000, which funds were from the Ohio Department of Development's Economic

Development Program which were originally Federal Small Cities Community

Development Block Grant (CDBG) funds. The other was a loan from Respondent the

Ottawa County Improvement Corporation (OCIC) in the amount of approximately

$40,000 from public funds that it had received from various sources. The total project

cost is approximately $695,000.

Believing that it does not apply to the project, Fellhauer has not taken steps to

implement Ohio's prevailing-wage law. Relator Kevin Flagg, a state and Ottawa County

taxpayer, and Relator Northwestern Ohio Building and Construction Trades Council,

believing that Ohio's prevailing wage law does apply to this project, demanded that the

Ottawa County Prosecutor take all legal actions necessary to bring Respondents into

compliance with the prevailing-wage law. When the prosecutor failed to do so, on

December 14, 2006, Relators filed their Verified Complaint for Preliminary and

Permanent Injunctive Relief and a Petition for Temporary Restraining Order.

In their Complaint, Relators request an order, 1) enjoining the awarding of

contracts for the Fellhauer project until the project is in full compliance with R.C. 4115;

2) enjoining Respondents and all contractors and subcontractors to comply with the

prevailing-wage law for the construction of the project; 3) enjoining Respondents to

cease and desist from all future acts, conduct and transactions in furtherance of the

project until Respondents have come into compliance with the prevailing-wage law, and

4) that Respondents pay Relators' Attorney fees and the costs of bringing this action.
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On December 28, 2006, this case proceeded to hearing before magistrate Bruce A.

Winters on Relators Petition for Temporary Restraining Order. On January 10, 2007, the

Magistrate filed an Order which found:

Pursuant to R.C. 4115.10(A), the prevailing wage law in
Ohio applies to all construction projects that are public
improvements. Construction on any project, facility or
project facility to which R.C. 166.02 applies is deemed to
be construction of a public improvement within R.C.
4115.03. And R.C.166.02(E) establishes that no financial
assistance for project facilities shall be provided unless the
prevailing-wages law applies. Project facilities include
those "eligible projects" that are "acquired, established,
expanded, remodeled, rehabilitated, or modernized for
industry, commerce, distribution, or research or any
combination thereof.

The Order went on to the grant Relators' Petition for Temporary Restraining

Order and continue the case for hearing on Relators' Complaint for Preliminary and

Permanent Injunctive Relief.

On January 24, 2007, Respondents' filed their Objections to Magistrate's

Decision and, following the January 24, 2007 hearing on the merits, all parties filed post

trial briefs.

In their written arguments, Respondents assert that "R.C. 166 does not apply to

the Fellhauer project for three separate reasons." First, the only renovation that will take

place on the Fellhauer project is for the home theater showroom which, under R.C.

166.01(D), is a point of final purchase retail facility which is specifically excluded from

being an eligible project under R.C. 166.

Second, none of the public funds that the Fellhauer project received or will

receive was provided under R.C. 166. That is, none was provided as an inducement, loan

or loan guarantee provided by the state Director of Development from ... "moneys in the
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facilities establishment fund, the loan guarantee fund, the innovation Ohio loan guarantee

fund, the innovation Ohio loan fund, the research and development loan fund, or moneys

appropriated for such purpose by the general assembly," as required by R.C. 166.02(D).

Third, the CDBG funds that were loaned to the Fellhauer project were federal

funds and, under R.C. 166.02(E), the requirement that all wages paid to laborers on such

a project be at the prevailing wage rate in accordance with R.C. 4115, does not apply

where the federal government prescribes predetermined minimum wages to be paid to

such laborers. Respondents argue that, although no federal funds are being expended for

construction work on the project, if they were, the Grant Agreement provides that, if any

federal funds are used to finance construction work that is subject to the Davis-Bacon

Act, all laborers and mechanics employed by contractors or subcontractors shall be paid

the applicable prevailing wage, and therefore the requirements of R.C. 166 are preempted

by federal law.

While Relators do not claim that R.C. 166 applies to the facts of this case, they do

argue that the CDBG and the OCIC loans constitute expenditures from publicly funded

institutions as set forth in R.C. 4115.03 and, therefore, the prevailing wage law attaches

by operation of R.C. 4114.03(A). Relators argue further that Respondents may not avoid

the application of the prevailing wage law by ciaiming that the public funds are only

being used for acquisition of property and equipment since R.C. 4115.033 prohibits the

subdividing of projects into component parts in order to avoid application of the

prevailing wage law. Relators agree that R. C. 4115.03(C) does not apply in this case

because that section applies to "...public improvements under taken by the sate or a

political subdivision."

IPGtiRI
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Before this court can address the issue of whether or not the requested injunctive

relief is appropriate, it must first determine whether or not the prevailing-wage law

applies under the fact situation presented in this case.

R.C. 4115.032 provides that "construction on any project, facility, or project

facility to which ... R.C. 166.02 ... of the Revised Code applies is hereby deemed to be

construction of a public improvement within section 4115.03 of the Revised Code. All

contractors and subcontractors working on such projects, facilities, or project facilities

shall be subject to and comply with sections 4115.03 to 4115.16 of the Revised Code, and

the director of commerce shall, and any interested party may, bring proceedings under

such sections to enforce compliance."

This court, therefore, must first determine whether the provisions of R.C. 166

apply in this case. Upon consideration of the evidence that was presented at trial, the

written arguments of counsel and the law, this court finds, as to Respondents preemption

argument, that the language of the Grant Agreement for the CDBG funding does not

prescribe predetermined minimum wages in a manner that is sufficient to preempt the

Ohio prevailing-wage law as it would apply to the Fellhauer project.

This court finds further, however, that 1) none of the public funds that the

Fellhauer project received or will receive were provided by the state Director of

Development from ... "moneys in the facilities establishment fund, the loan guarantee

fund, the innovation Ohio loan guarantee fund, the innovation Ohio loan fund, the

research and development loan fund, or moneys appropriated for such purpose by the

generai assembly," as required by R.C. 166.02(D); 2) the only renovation that will take

place on the Fellhauer project is the home theater showroom which, under R.C.
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166.01(D), is a point of final purchase retail facility and is specifically excluded from

being an eligible project under R.C. 166; and 3) R.C. 166 does not apply in this case.

As to petitioners' argument that "both of these loans constitute expenditures from

publicly funded institutions as set forth in R.C. 4115.03 and, therefore, the prevailing

wage law attaches by operation of R.C. 4114.03(A)," R.C. 4115.03(A) provides as

follows:

"Public authority" means any officer, board, or commission
of the state, or any political subdivision of the state,
authorized to enter into a contract for the construction of a
public improvement or to construct the same by the direct
employment of labor, or any, institution supported in whole
or in part by public funds ..."

This court accepts the proposition that each of these two entities, OCIC and the

Ottawa County Board of Commissioners, is an institution support in whole or in part by

public funds and, therefore, a Public Authority as set fortti in R.C. 4115.03(A). That,

however, does not mean that the Fellhauer project is automatically a "public

improvement" as set forth in R.C. 4115.03(C).

To be a public improvement it is still required by R.C. 4114.03(C) that the project

be constructed by a public authority or by a person who, pursuant to a contract with a

public authority, constructs a structure for a public authority. In considering what

constitutes "for a public authority," the Ohio Supreme Court has determined that it is

necessary that the public authority receive the benefit of the construction. It is not

enough that jobs may ultimately be provided to county residents, since benefiting the

public and benefiting the public authority are not the same. Eviscooal Retirernent

Homes. Inc. v. Ohio Deoartment of Industrial Relations, et al. 61 Ohio St. 3d 366 (1991).
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In this case the fuinds were loaned by the Ottawa County Board of Commissioners

and OCIC to Fellhauer Mechanical Systems, Inc., a private, for profit corporation. The

only way that Fellhauer's expenditure of funds on the project could be consider as being

"for a public authority" would be if either the Ottawa County Board of Commissioners or

OCIC were receiving the benefit of the acquisition and/or rehabilitation of the property.

The only benefit to the public that has been established, however, is that the completion

of the project will brings jobs to Ottawa County residents, which is not sufficient to

establish a benefit to the Board of County Commissioners or OCIC.

In accordance with the foregoing, this court finds that the Ohio prevailing-wage

law does not apply to the Fellhauer project, that Relators are not entitled to the relief

requested and that judgment is hereby entered in favor of Respondents on Relators'

Complaint for Preliminary and Permanent Injunctive Relief.

It is so ordered.

^ +Z-3 , 2007
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(Antended Settatc Bill No. 294)

AN ACT

To amend sections 17-3, 17-4 and 1i-5 of the General Codc and to
euact supplcnientary sections 17-4a and 17-5a pertaiuing to
prevailing rate of wages on public improvenients.

i

Be it enacted by the Ceneral Assembly of the State of Ohio:

SscTioN i. That sections 17-3, 17-4 and 17-5 of the General Code be-
amended and that supplemental sections 17-4a and r7-5a be cnacted to
read as follows:

Definitions of terms.

Sec. 17-3. The term "public authority", as used in this act, shall
mean any officer, board, or comniission of the state of Ohio, or any
political subdivision thereof, authorized by law to enter into a contract for
the construction of a public iniprovement or to construct the same by the
direct employment of labor. The term "construction", as used in this act,
shall mean any construction, reconstruction, improvement, enlargement,
alteration or repair of any public itnprovetnent fairly estintated to cost
more than three hundred dollars. The term "public improvement", as
used in this act, shall include all builditigs, roads, streets, alleys, sewers,
ditches, sewage disposal plants, water worlcs and all other structures or
works constructed by the state of Ohio or am- political subdivision thereof.
The term "locality", as used in this act, shall tnean the county wherein
the physical work upon auy public iniprovement is being performed. The
teran "public authority" shall also mea.n aaiy institution supported in whole
or in part by public fatnds aaad this act shall apply to expenditures of such
institattions made in whole or in part from public funds.

Prevailing rate of wages, how determined.

Sec. 17-4. It slurll be thc duty of every public authorltv authorized
to contract for or construct with its ozvn forces for a public improvement, .
before advertising for bids or undertaking such construction with its own
forces, to have the department of industrial relatioats ascertain and de-
termi.ne the prevailing rates of wages of inechanics and laborers for the
class of work called for by the public irnproventent, in the locality where
thc work is to be perfornted; and such schedule of wages sltall be attached
to and mads part of the specifications for the zoork, and shall be printed
on the bidding blanks where the work is done by cotttract. But a mdni-
arrum rate of wages for contnaon laborers, on work coming under the
jurisdiction of the statc department of highzvays, sl:all be fixed in each
rouuty of the stale by saitl dcparlancnt of Iriqhcea.ys, in accordance with
tlrr pr-nvi.viuus nf .rcrtiou r,--.la af thi.v urt. This art sh,rll not apply to
puldie hrvprovctncnts in arry- easc Whcre the federal govcrnntcnt or any of
ils ageiacics furnishcs bi' loan or gt-anl oll or entv part of tkt• funds atsed in
constructing suc/n improvements, provided the federal govcrasnent or any
of its agencies prescribes predetermined nainimum zvages to be paid to
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(Amended House Bill No. 1304)

AN ACT

To amend sections 4115.03, 4115.06, 4115.071,

4115.10, 4115.13, 4115.14, 4115.15, and

4115.99, and to enact seetions 4115.131,

4115.132, and 4115.133 of the Revised Code

to improve the enforcement of the prevailing

wage law.

Be it enacted by the General Aasembly of the State of Ohio:

SECTION 1. That sections 4115.03, 4115.06, 4115.071, 4115.10,
4115.13, 4115.14, 4115.15, and 4115.99 be amended and seotions
4115.131, 4115.132, and 4115.133 of the Revised Code be enacted tD
read as follows:

Sec. 4115.08. As used in sections 4115.08 to 4115.10 ; i;Ynelssive;
of the Revised Code:

(A) "Public authority" means any officer, board, or conlmis-
sion of the state, or any political subdivision of the state, autho-
rized to enter into a contract for the construction of a public
improvement or to construct the same by the direct employment
of labor, or any institution supported in whole or in part by public
funds and said sections apply to expenditures of such institutions
made in whole or in part from public funds.

(B) "Construction" means any construction, reconstruction,
improvement, enlargement, alteration, repair, painting, or deco-
rating, of any public improvement €sWy estimeted• be eesE eore thas
awe THE TOTAI. OVERALL PROJECT COST OF WHICH IS
FAIRLY FySTIMATED TO BE MORE THAN FOUR thousand
dollars and performed by other than full-time employees who have
completed their probationary periods in the classified service of a
public authority.

(C) "Public improvement" includes all buildings, roads,
streets, alleys, sewers, ditches, sewage disposal plants, water works,
and all other structures or works constructed by A PUBLd
AUTHORITY OF the state or any political subdivision thereof OR
BY ANY PERSON WHO, PURSUANT TO A CONTRACT WITIi



Am. H. B. No. 1304
3730

A PUBLIC AUTHORITY, CONSTRUCIS ANY STRUCTURE FOR
A PUBLIC AUTHORITY OF THE STATE OR A POLITICAL
SUBDIVISION THER•EOF. WHEN A PUBLIC AUTHORITY
RENTS OR LEASES A NEWLY CONSTRUCPED STRUCTURE
WITHIN SIX MONTHS AFTER COMPLETION OF SUCH CON-
SPRUCTION, ALL WORK PERFORMED ON SUCH STRUC-
TURE TO SUIT IT FOR OCCUPANCY BY A PUBLIC AU-
THORITY, SHAI1. BE A "PUBLIC IMPROVEMENT' AS DE-
FINED HEREIN.

(D) "Locality" means the county wherein the physical work
upon any public improvement is being performed.

(F.^) "Prevailing wages" means the sum of the following:
(1) The basic hourly rate of pay;
(2) The rate of contribution irrevocably made by a contractor

or subcontractor to a trustee or to a third person pursuant to a
fund, plan, or program;

(8) The rate of costs to the oontractor or subcontractor
which may be reasonably anticipated in providing the following
fringe benefits to laborers and mechanics pursuant to an enforce-
able commitment to carry out a financially responsible plan or
program which was communicated in writing to the laborers and
meehariics affected :

(a) Medical or hospital care or insurance to provide such;
(b) Pensions on retirement or death or insurance to provide

such;
(c) Compensation for injuries or illnesses resulting from

occupational activities if it is in addition to that coverage required
by Chapters 4121. and 4123. of the Revised Code;

(d) Supplemental unemployment benefits that are in addition
to those required by Chapter 4141. of the Revised Code;

(e) Life insurance;
(f) Disability and sickness insurance;
(g) Accident insurance;
(h) Vacation and holiday pay;
(i) Defraying of costs for apprenticeship or other similar

training programs which are beneficial only to the laborers and
mechanics affected ;

(j) Other bona fide fringe benefits.
None of the benefits enumerated in division (E) (3) of this

seetion may be considered in the determination of prevailing wages
if federal, Alrie STATE, or local law requires contractors or sub-
contractors to provide any of such benefits.

(F) "Person" includes one or more individuals, partnerships,
associations, corporations, legal representatives, trustees, trustees
in bankruptcy, or receivers.

Sec. 4116.06. In all cases where any public authority fixes a





Statutes and Session Law - 4115.03 Page 1 of 3

4115.03

Statutes and Session Law
TITLE [41] XLI LABOR AND INDUSTRY

CHAPTER 4115: WAGES AND HOURS ON PUBLIC WORKS

4115.03 Wages and hours on public works definitions.

4115.03 Wages and hours on public works def'initions.

As used in sections 4115.03 to 4115.16 of the Revised Code:

(A) "Public authority" means any officer, board, or commission of the state, or any political
subdivision of the state, authorized to enter into a contract for the construction of a public improvement
or to construct the same by the direct employment of labor, or any institution supported in whole or in
part by public funds and said sections apply to expenditures of such institutions made in whole or in part
from public funds.

(B) "Construction" means either of the following:

(1) Any new construction of any public improvement, the total overall project cost of which is fairly
estimated to be more than fifty thousand dollars adjusted biennially by the director of commerce
pursuant to section 4115.034 of the Revised Code and performed by other than full-time employees who
have completed their probationary periods in the classified service of a public authority;

(2) Any reconstruction, enlargement, alteration, repair, remodeling, renovation, or painting of any
public improvement, the total overall project cost of which is fairly estimated to be more than fifteen
thousand dollars adjusted biennially by the administrator pursuant to section 4115.034 of the Revised
Code and performed by other than full-time employees who have completed their probationary period in
the classified civil service of a public authority.

(C) "Public improvement" includes all buildings, roads, streets, alleys, sewers, ditches, sewage
disposal plants, water works, and all other structures or works constructed by a public authority of the
state or any political subdivision thereof or by any person who, pursuant to a contract with a public
authority, constructs any structure for a public authority of the state or a political subdivision thereof.
When a public authority rents or leases a newly constructed structure within six months after completion
of such construction, all work performed on such structure to suit it for occupancy by a public authority
is a "public improvement." "Public improvement" does not include an improvement authorized by
section 1515.08 of the Revised Code that is constructed pursuant to a contract with a soil and water
conservation district, as defined in section 1515.01 of the Revised Code, or performed as a result of a
petition filed pursuant to Chapter 6131., 6133., or 6135. of the Revised Code, wherein no less than
seventy-five per cent of the project is located on private land and no less than seventy-five per cent of
the cost of the improvement is paid for by private property owners pursuant to Chapter 1515., 6131.,
6133., or 6135. of the Revised Code.

(D) "Locality" means the county wherein the physical work upon any public improvement is being
performed.

(E) "Prevailing wages" means the sum of the following:

(1) The basic hourly rate of pay;

http://www.lawriter.net/egi-bin/texis/web/ohstat/+fbebN5] ezxbnmeUrP 5 ezS V qwwxFqE... 12/23/2008



Statutes and Session Law - 4115.03 Page 2 of 3

(2) The rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to a
third person pursuant to a fund, plan, or program;

(3) The rate of costs to the contractor or subcontractor which may be reasonably anticipated in
providing the following fringe benefits to laborers and mechanics pursuant to an enforceable
commitment to carry out a financially responsible plan or program which was communicated in writing
to the laborers and mechanics affected:

(a) Medical or hospital care or insurance to provide such;

(b) Pensions on retirement or death or insurance to provide such;

(c) Compensation for injuries or illnesses resulting from occupational activities if it is in addition to
that coverage required by Chapters 4121. and 4123. of the Revised Code;

(d) Supplemental unemployment benefits that are in addition to those required by Chapter 4141. of
the Revised Code;

(e) Life insurance;

(f) Disability and sickness insurance;

(g) Accident insurance;

(h) Vacation and holiday pay;

(i) Defraying of costs for apprenticeship or other similar training programs which are beneficial only
to the laborers and mechanics affected;

(j) Other bona fide fringe benefits.

None of the benefits enumerated in division (E)(3) of this section may be considered in the
detennination of prevailing wages if federal, state, or local law requires contractors or subcontractors to
provide any of such benefits.

(F) "Interested party," with respect to a particular public improvement, means:

(1) Any person who submits a bid for the purpose of securing the award of a contract for
construction of the public improvement;

(2) Any person acting as a subcontractor of a person mentioned in division (F)(1) of this section;

(3) Any bona fide organization of labor which has as members or is authorized to represent
employees of a person mentioned in division (F)(1) or (2) of this section and which exists, in whole or in
part, for the purpose of negotiating with employers conceniing the wages, hours, or terms and conditions
of employment of employees;

(4) Any association having as members any of the persons mentioned in division (F)(1) or (2) of this
section.
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Statutes and Session Law - 4115.03 Page 3 of 3

(G) Except as used in division (A) of this section, "officer" means an individual who has an
ownership interest or holds an office of trust, command, or authority in a corporation, business trust,
partnership, or association.

Effective Date: 07-01-2000

© Lawriter Corporation. All rights reserved.

The CasemakerTM' Online database is a compilation exclusively owned by Lawriter Corporation. The database
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Statutes and Session Law - 4115.032

4115.032

Statutes and Session Law
TITLE [41] XLI LABOR AND INDUSTRY
CHAPTER 4115: WAGES AND HOURS ON PUBLIC WORKS
4115.032 Application to construction projects.

4115.032 Application to construction projects.

Page 1 of 1

Construction on any project, facility, or project facility to which section 122.452, 122.80, 165.031 ,
166.02, 1551.13, 1728.07, or 3706.042 of the Revised Code applies is hereby deemed to be construction
of a public improvement within section 4115.03 of the Revised Code. All contractors and subcontractors
working on such projects, facilities, or project facilities shall be subject to and comply with sections
4115.03 to 4115.16 of the Revised Code, and the director of commerce shall, and any interested party
may, bring proceedings under such sections to enforce compliance.

The director shall make the determination of wages as required under sections 122.452, 122.80,
165.031 , 166.02, 1551.13, 1728.07, and 3706.042 of the Revised Code and shall designate one of the
director's employees to act as the prevailing wage coordinator under section 4115.071 for any project,
facility, or project facility for which a coordinator has not been designated by any public authority.

Effective Date: 07-01-2000
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The following definitions are provided for the purposes of clarifying the meaning of certain terms as
they appear in sections 4115.03 to 4115.16 of the Revised Code and division-leve14101:9 rules of the
Administrative Code.

(A) "Apprentice" means any employee who is enrolled or indentured per trade occupation as a
member of a bona fide apprenticeship program, or a person in the first ninety days of probationary
employment as an apprentice in such an apprenticeship program who has been certified by the Ohio
apprenticeship council or registered with the Ohio apprenticeship council through those states with
which Ohio holds reciprocal apprenticeship agreements to be eligible for probationary employment as
an apprentice.

(B) "Basic hourly rate of pay" means that portion of the prevailing wage, excluding fringe benefits,
paid directly to the employee before deductions.

(C) "Bona fide apprenticeship program" means a comprehensive training program registered with
the Ohio apprenticeship council. or certified by those with which Ohio holds reciprocal apprenticeship
agreements.

(D) "Business association" means a business in any form including, but not limited to, a sole
proprietorship, partnership or corporation.

(E) "Classification" means the level of experience within an occupation, trade or craft.

(F) "Common labor" means the classification for unskilled employees.

(G) "Construction" means:

(1) Any new construction of any public improvement, the total overall project cost of which is fairly
estimated to be more than fifty thousand dollars ("threshold") adjusted bienially by the administrator and
performed by other than full-time employees who have completed their probationary period in the
classified service of a public authority.

(2) Any construction, reconstruction, improvement, enlargement, alteration, repair, painting, or
decorating of any public improvement the total overall project cost of which is fairly estimated to be
more than fifteen thousand dollars ("threshold") adjusted biennially by the administrator and performed
by other than full-time employees who have completed their probationary period in the classified service
of a public authority. Construction includes, but is not limited to, dredging, shoring, demolition, drilling,
blasting, excavating, clearing, clean up, landscaping, scaffolding, installation and any other change to
the physical structure of a public improvement.

(H) "Contractor" means any business association that is involved in construction of a public
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improvement. Contractor includes an owner, developer, recipients of publicly issued funds, and any
person to the extent he participates in whole or in part in the construction of a public improvement by
himself, through the use of employees, or by awarding subcontracts to subcontractors as defined in
paragraph (GG) of this rule. Contractor also includes any business association that administers,
conducts, and oversees construction of a public improvement by directing contractors and
subcontractors on a specific project, but is not physically performing work on the project.

(I) "Commerce" means the Ohio department of commerce.

(J) "Director" means the director of the Ohio department of commerce.

(K) "Employee" means any person in the employment of an employer who performs labor or work
of the type performed by a laborer, workman, or mechanic in the construction, prosecution, completion
or repair of a public improvement and includes owners, partners, supervisors, and working foremen who
devote more than twenty per cent of their time during a work week to such labor or work for the time so
spent. Employee does not include an individual who is a sole proprietor. Employee also does not include
full-time employees of a public authority who have completed their probationary periods in the
classified civil service of the public authority, except such persons are employees if performing work
outside the classification specifications of the civil service position for which the probationary period
has been served. Employee does not include any person in a program administered by a public authority
approved at the discretion of the director in writing prior to work on any project or program, including,
but not limited to, local workfare or community action programs.

(L) "Employer" means any public authority, contractor, or subcontractor.

(M) "Enforceable commitment" means a legally binding contractual obligation of an employer.

(N) "Fringe benefits" means:

(1) Medical or hospital care or insurance to provide such;

(2) Pensions on retirement or death or insurance to provide such;

(3) Compensation for injuries or illnesses resulting from occupational activities if it is in addition to
that coverage required by Chapter 4121. and 4123. of the Revised Code;

(4) Supplemental unemployment benefits that are in addition to those required by Chapter 4141. of
the Revised Code;

(5) Life insurance;

(6) Disability and sickness insurance;

(7) Accident insurance;

(8) Vacation and holiday pay;

(9) Defraying of costs for apprenticeship or other similar training programs which are beneficial only
to the employees affected;
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(10) Other bona fide fringe benefits.

None of the benefits enumerated in this rule may be considered in the determination of prevailing
wages if federal, state, or local law requires contractors or subcontractors to provide any such benefits.

(0) "Fringe benefits credit" means payment made by an employer on behalf of an employee for
fringe benefits. The amount of a contribution made by the employee to a fringe benefit, as described in
rule 4101:9-4-07 of the Administrative Code, shall not constitute a fringe benefits credit.

(P) "Institution" means any society or corporation of a for-profit, not-for-profit, public or private
character established or organized for any charitable, educational or other beneficial purpose.

(Q) "Interested party," with respect to a particular public improvement, means:

(1) Pursuant to division (F)(1) of section 4115.03 of the Revised Code, any person who submits a
bid for the purpose of securing the award of a contract for construction of the public improvement;

(2) Any person acting as a subcontractor of a person mentioned in division (F)(1) of section 4115.03
of the Revised Code;

(3) Any bona fide organization of labor which has as members or is authorized to represent
employees of a person mentioned in division (F)(1) or (F)(2) of section 4115.03 of the Revised Code
and which exists in whole or in part for the purpose of negotiating with employers concerning the
wages, hours, or terms and conditions of employment of employees.

(4) Any association having as members any of the persons mentioned in division (F)(1) or (F)(2) of
section 4115.03 of the Revised Code.

(R) "Laborer, workman, or mechanic" means a person who perfonns manual labor, or labor of a
particular occupation, trade or craft, or who uses tools of a particular occupation, trade or craft, or who
otherwise performs physical work in such occupation, trade or craft which has been approved in writing
by the director through issuance of prevailing wage rate schedules for such occupations, trades or crafts.

(S) "Legal day's work" means that portion of any twenty-four-hour time period during which an
employee may work consistent with all applicable state or federal laws.

(T) "Locality" means the county in Ohio wherein the physical work upon any public improvement is
being perfonned.

(U) "Materialman" means any supplier or furnisher of materials to be used in the construction of any
public improvement.

(V) "Nonpublic user beneficiary" means any nongovernmental person who is the recipient of funds
generated by the issuance of public obligations for such person's construction, use, occupancy, or
enjoyment of a public improvement.

(W) "Occupation," "trade" or "craft" means the functional nature of work performed by an
individual. The director may use the U.S. department of labor's "Dictionary of Occupational Titles" as a
guide in determining an occupation, trade or craft.
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(X) "Person" means any individual, institution, business association, or governmental agency.

(Y) "Prevailing wage" means the sum of the following:

(1) The basic hourly rate of pay;

(2) The rate of contribution irrevocably made by an employer to a trustee or to a third person
pursuant to a fund, plan, or program which is communicated in writing to the employees affected prior
to completion of any project to which sections 4115.03 to 4115.16 of the Revised Code apply;

(3) The rate of costs to the employer which may be reasonably anticipated in providing fringe
benefits to employees pursuant to an enforceable conunitment to carry out a financially responsible plan
or program which is communicated in writing to the employees affected prior to completion of any
project to which sections 4115.03 to 4115.16 of the Revised Code apply.

(Z) "Prevailing wage rate schedule" means the determination of the department of the prevailing
rates of wages to be paid to employees in applicable occupations and the ratios of helpers, apprentices,
trainees, serving laborers, and assistants to skilled workers; it includes any subsequent modifications,
corrections, escalations or reductions to any wage rates or ratios.

(AA) "Public authority" means any officer, board, or commission of the state, or any political
subdivision of the state, authorized to enter into a contract for the construction of a public improvement
or to construct the same by the direct employment of labor, or any institution supported in whole or in
part by public funds. Sections 4115.03 to 4115.16 of the Revised Code and division leve14101:9 rules
of the Administrative Code apply to expenditures of such institutions made in whole or in part from
public funds.

(BB) "Public improvement" means:

(1) All buildings, roads, streets, alleys, sewers, ditches, sewage disposal plants, water works, and all
other structures or works which are:

(a) Constructed by a public authority of the state or any political subdivision, including, but not
limited to, a municipality thereof;

(b) Constructed by any person for a public authority of the state or a political subdivision, including,
but not limited to, a municipality thereof, pursuant to a contract with such public authority;

(c) Constructed pursuant to any statute of the Revised Code requiring payment of prevailing wage;
or

(d) Constructed in whole or in part from public funds by an institution supported in whole or in part

by public funds.

(2) All work perfonned on a newly constructed structure or work to suit it for occupancy by a public
authority when a public authority rents or leases such a structure or work within six months after
completion of such construction.

(3) Any construction where the federal government or any of its agencies furnishes all or any part of
the funds used in constructing such improvement except where the federal government or any of its
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agencies provides the funds by loan or grant and prescribes predetermined minimum wages to be paid to
employees in the construction of such projects or where federal statute or regulation explicitly preempts
the application of state prevailing wage law. Loan or grant does not include federal government
insurance of state financing on the project nor a loan guarantee of private funds. To be predetermined
the rates must be set according to the procedures of the U.S. department of labor, prior to he beginning
of construction, and specifications of the project must reference the application of federal wage
requirements.

(CC) "Rate of contribution" means the hourly credit of the amount irrevocably made by an employer
to a fund, plan or program pursuant to division (E)(2) of section 4115.03 of the Revised Code.

(DD) "Rate of costs" means the hourly credit of the amount reasonably anticipated to be paid by an
employer in providing fringe benefits to employees pursuant to an enforceable commitment to carry out
a financially responsible plan or program pursuant to division (E)(3) of section 4115.03 of the Revised
Code.

(EE) "State" means the state of Ohio or any of its instrumentalities or political subdivisions, and the
departments, agencies, boards, or commissions thereof.

(FF) "Structures and works" means, to the extent not specifically stated in the definition of public
improvement, all construction activity, including, but not limited to, improvements of all types, such as
bridges, dams, plants, highways, parkways, streets, streetscapes, subways, tunnels, mains, power lines
pumping stations, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, and canals.

(GG) "Subcontractor" means any business association hired by a contractor to perform construction
on a public improvement or any business association hired by such subcontractor, or any subcontractor
whose subcontract derives from the chain of contracts from the original subcontractor.

(HH) "Supported in whole or in part by public funds" means any payment or partial payment directly
or indirectly from funds provided by loans, grants, taxes, or any other type of payment from public
funds of the federal government or of the state as defined in division leve14101:9 rules of the
Administrative Code.

(II) "Third person" means a person responsible for safeguarding contributions to a fund, plan, or
program pursuant to division (E)(2) of section 4115.03 of the Revised Code or fringe benefits provided
pursuant to division (E)(3) of section 4115.03 of the Revised Code, or both. A third person must act in a
fiduciary capacity and must assume the usual fiduciary responsibilities imposed upon trustees by
applicable state or federal law.

(JJ) "Trainee" is one who is employed pursuant to and individually registered in a program which
has received prior approval by the employment and training administration (ETA), U.S. department of
labor. Each occupation in which trainees are to be trained must be one conunonly recognized throughout
the construction industry.

(KK) "Trustee" means a person responsible for safeguarding contributions to a fund, plan, or
program pursuant to division (E)(2) of section 4115.03 of the Revised Code or fringe benefits provided
pursuant to division (E)(3) of section 4115.03 of the Revised Code, or both. A trustee must act in a
fiduciary capacity and must assume the usual fiduciary responsibilities imposed upon trustees by
applicable state or federal law. The terms used in these rules are to be construed according to the
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purposes of the prevailing wage law, general principles of Ohio law, custom and usage in the
construction industry, the context of their usage, and the use of similar words therein.

HISTORY: Eff 2-15-90; 6-23-97; 6-3-04

Rule promulgated under: RC 119.03

Rule authorized by: RC 4115.12

Rule amplifies: RC 4115.03

R.C. 119.032 review dates: 03/03/2004 and 06/03/2009
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Where the Ohio Revised Code specifically designates a project as a public improvement for the
purposes of the application of the state's prevailing wage law because it is financed by certain
obligations, including but not limited to those Revised Code sections cited in section 4115.032 of the
Revised Code, the provisions of sections 4115.03 to 4115.16 of the Revised Code and division-level
4101:9 rules of the Administrative Code apply with the following clarifications:

(A) There is no requirement that the total overall project cost be fairly estimated to be more than the
threshold. All construction performed on the projects addressed by this rule is subject to the
requirements of sections 4115.03 to 4115.16 of the Revised Code and requires payment of the prevailing
rates of wages; and

(B) Construction on any phase of the project is subject to the requirements of sections 4115.03 to
4115.16 of the Revised Code and requires payment of the prevailing rates of wages even if the funds
made available were for non-construction aspects of the project.

HISTORY: Eff 2-15-90; 6-23-97; 6-3-04

Rule promulgated under: RC 119.03

Rule authorized by: RC 4115.12

Rule amplifies: RC 4115.032

R.C. 119.032 review dates: 03/03/2004 and 06/03/2009
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