
IN THE SUPREME COURT OF OHIO

SISK & ASSOCIATES, INC.,

Appellee,
vs.

THE COMMITTEE TO ELECT
TIMOTHY GRENDELL, et al.,

On appeal from the Tenth District Court
of' Appeals Case No.. 07APE-12-1002

Appellants. )

MERIT BRIEF OF APPELLANTS TIMOTHY J. GRENDELL AND
THE COMMIT'TEE TO ELECI TIMOTHY GRENDELL

Iimothy.J. Grendell(0005827)
Grendell & Simon, Co. LPA
6640 Haiiis Road
Broadview Heights, Ohio 44147
Phone: (440) 746-9600
Facsimile: (330) 659-2278
E-Mail: Grendellandsimon@yahoo.com

.John P.. Slagtei (0055513)
Buckingham, Doolittle & Burxoughs, LLP
1375 East Ninth Street, Suite 1700
Cleveland, Ohio 44114
Phone (216) 621-5300
Facsimile: (216) 621-5440
E-mail: jslagter@bdblaw.com

Timothy J Owens
Chxistensen Chiistensen Donchatz Kettlewell
& Owens
100 East Campus View Blvd., Suite 360
Columbus, Ohio 43235
Phone: (614) 221-3500
Facsimile: (614) 396-0130
E-Mail: tjo@columbuslaw oig

Attorney fbi Appellees

Attoineys fbi Appellants

ED

CLERK oF` GOUR1
SUPREM^^ CO®FONIo



TABLE OF CONTENTS

Page No.

......... ...... wTABLE OF AUTHORITIES ...:......... ... .... .... .... .. ... iii

STATEMENT OF THE CASE AND FACTS. . .. _ _ .. ...... .. .. .. .... ... _..... .. .. . ..... . .... , .... .. l

ARGUMENTS AND LAW...• .. .... .. .... ....... ...... .... .. .. ....... .. . .... .. .. .......... .. ... .... ..... ............. .3

INTRODUCTION......... .. .......... ........... .. .............. ...................... .......................... .3

PROPOSITION OF LAW..., ... ...• ..._ .. ... ..... .. ........... .. .. .. ... _..... _...... . .. ............... ...6

The Supreme Court of Ohio's decision in Goolsby v. Anderson Concrete
Cor^n. tequired the Tenth Distiict Court of Appeals to dismiss Appellee's
claims with prejudice because Appellee's request for service of a
complaint mote than once a year after the complaint was re-filed, in an
action already once previously voluntarily dismissed by Appellee
constitutes a double dismissal ....... ... ......... ...• .. .... ...,. ... .. ,._ .... ....... . .. .....,................. . 6

1. THE COURT OF APPEALS SHOULD HAVE REVERSED IHE
TRIAL COURT'S DISMISSAL OF APPELLEL'S CLAIMS WITHOUT
PREJUDICE AND AD1r(JDICATED A DISMISSAL WIIH PREJUDICE
BECAUSE APPELLEE CANNOT CURE ITS FAILURE TO SERVF,
APPELLANTS WITHIN A YEAR OF FILING ITS ONCE
VOLUNTARILY DISMISSED RE-FILED AND AMENDED
COMPLAINT AS REQUIRED UNDER OHIO CIVIL RULE 3(A) .. ...................... .6

2 THE COURT OF APPEALS MISAPPLIED CONIROLLING
AUTHORITY FROM THIS COURT AND IGNORED ITS OWN
PRECEDENT IN RULING THAT APPELLEE'S CLAIMS SHOULD BE
DISMISSED WITHOUT PRE.ILTDICE WHEN THE CLAIMS SHOULD
HAVE BEEN DISMISSED WITH PREJUDICE . . ... _. .. . . _. ...... _ _... .. ._... ,. ... , 11

CONCLUSION.. ..... ... ..13

CERTIFICATE OF SERVICE . .... ... ...... ... ... .. ...... ... ... .. .._ _ ........ ....................,.... .. ..,.,.,.,..... .... ..I6

APPENDIX... ..........i7

Date-Stamped Notice of'Appeal (Iune 30, 2008)..... ... _ ..... ......... .... ................. . .. . ......:..... ..17

Judgment from Which Appeal is Taken (May 15, 2008) _.. ._ . ._ . .. ....... ..... . .. _...... ...... ..17

Tenth District Court of Appeals Opinion Being Appealed(May 15, 2008) .. ... .. .... ..... ...17

Franklin County Common Pleas Decision (September 13, 2007). _ ... ........ .. . . ...... ... ..17

Entry of Ohio Supreme Couct Accepting Appeal (October 23, 2008) ....... ... ....... .:...17

ii



TABLE OF AUTHORITIES

Page No.

Cases

14 Ohio St.. 3d at 63, 868 N.E.. 2d at 260. .... ..

Goolsby v.. Andetson Concrete Corp (1991), 61 Ohio St 3d 549 . ...... .. .......3, 5, 6, 8, 9, 11, 12, 14

Olynyk v. Scoles (2007), 114 Ohio St. 3d 56. ............ .......... ... ....... .. .... .............. ... ................. ...3,10, 14

Shafer v. Sunspoits Suif Co., Inc.. (10th Dist. Nos. 06AP-370, 06AP-4841), 2006-Ohio-

Sisk & Associates v.. The Committee to Elect Iimothy Crrendell, 10th Dist. No 07AP-
1002, 2008-Ohio- ...... ....... ... _.... ,.. _...,. .............,........ ..,... .. ............ ,..._. ... _. . ... .. . .................. .. .11, 12

Sisk & Msociates, Tnc.., 2008-Ohio-2342 ..... ... ....... .. _...... .......... ._ .. ... . ....... . .....;. .... ,... ...._.._ 12

State v. Daniels (3d Dist.. No 12-06-15), 2007-Ohio-2281 ... .. ... ... ... ...... . . .. ........ .. .. . .. ... ..4

State v. George ( 1O'h Dist.. 1975), 50 Ohio App. 3d 297 .. ..

Rules

Ohio Civil Rule 3(A) .... ..

Ohio Civil Rule 60(B)......

Ohio Civil Rule 12(B)(2).

Ohio Civil Rule 4..,.

Ohio Civil Rule 41. .... ...

Ohio Civil Rule 41(A) .......... ...... .. ...

Ohio Civil Rule 41(B)(1), .. _.,. . ......

Ohio Civil Rule 41(A)(1)(a) .. .. .. ..

Ohio Civil Rule 5.... ...

. .5

.1, 2, 3, 4, 6, 8, 10, 11, 13, 14, 15

7

2,6,8

,2

4

..8,9,10,11,13,14

..3,4,10,11,12,13,14

..2

iii



STATEMENT OF THE CASE AND FACTS

Defendant-Appellant The Committee to Elect Timothy Grendell (the "Committee") was

fotmed as a political campaign committee to elect Defendant-Appellant Iimothy Grendell

("Grendell") as a state senator. Defendant .John Ralph ("Ralph") was the Committee's treasurer

until his resignation in .June, 2005 k

The Committee allegedly entered into an agxeement (the "Agreement") with Plaintiff-

Appellee Sisk & Associates, Inc. ("Appellee") on December 16, 2003, under which Appellee

agreed to consult the Committee on the primarycampaign an assist in fundraising.. Appellee

claims the Committee still owes fees under the Agreement and filed a Complaint (the "First

Complaint") for breach of the Agteement against the Committee, Grendell, Ralph, and

Defendant-Appellant John Doe (Ralph's successor) on September 23, 2004 in the Fxanklin

County Court of Common Pleas.. (Recotd Document 29) (References shall be to the documents

as numbered in the record filed by the Appellate Couxt on November 21, 2008). Appellee

attempted setvice by certified mail once, but that attempt failed.. fi^ Appellee did not reattempt

setvice of'the Fitst Complaint within a year of its filing, as tequired by Civil Rule 3(A). (Id.)

Appellee then voluntatilv dismissed the First Complaint on October• 5, 2005.. fI^

On Octobei 19, 2005, Appellee re-filed its second action for breach of conttact (the "Re-

Filed Complaint") and tequested that the Clerk's office serve Glendell, the Committee, and Ralph

by personal service through a foreign sheriff's office and serve John Doe by certified mail..

(Record Documents 29, 37) Appellee obtained service of its Re-Filed Complaint on Ralph only.

Appellee made no futther attempts to serve the Re-Filed Complaint on Grendell ot the

Committee., (Id.)

' Ralph is Q a party to this appeal



On Tanuary 10, 2006, the Committee and Giendell moved to quash service of process to

preclude Appellee fiom asseiting that seivice on Ralph constituted service on the Committee. or

Grendell. On January 10, 2006, Grendell, Ralph, and John Doe without conceding they had been

ptoperly seived-also moved to dismiss the Re-Filed Complaint for failing to state a claim upon

which relief'could be granted.(Record Document 29) On February 3, 2006, Appellee filed and

served by regular mail upon Appellants' counsel a virtually identical Amended Complaint (the

"Amended Complaint") on the mistaken belief that service of' the Amended Complaint undei

Civil Rule 5 was a substitute for actual service of process under Civil Rule 4.. (Id.) Appellants,

Grendell, the Committee, and .John Doe (collectively, the "Appellants"), then moved to stiike the

Amended Complaint on the basis that the service of'the Amended Complaint under Civil Rule 5

is not a substitute for service of process under Civil Rule 4.. That motion has not been decided.

Appellee waited until Mat•ch 26, 2007, to make its fiist reauest for service of the

Amended Complaint z This request, however, came mose than a yeai aflet Appellee filed the

Amended Complaint and eighteen months after Appellee filed the Re-Filed Complaint, well

beyond the time permitted to accomplish service under Civil Rule 3(A). (Id.) On April 26, 2007,

Appellants filed a Motion to Dismiss Appellee's Re-Filed and Amended Complaints for lack of

personal jurisdiction pursuant to Civil Rule 12(B)(2) because of Appellee's failure to accomplish

service within the one-yeat deadline imposed by Civil Rule 3(A) and because of Appellee's

failure to prosecute its action diligently.,. Appellants requested that the dismissal be "with

pzejudice" because Appellee's untimely request for service of'the voluntacil,y dismissed and then

re-filed action was akin to Appellee's second voluntary dismissal, and because Appellee's

untimely failure to prosecute was inexcusabla

2 Appellee requested service by ordinary mail, which was inappropriate because Appellee had
not attempted certified mail service first, a prerequisite for ordinary mail service undet Civ. R. 4.6(C).
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The ttial court granted Appellants' Motion to Dismiss, but dismissed Appellee's claims

without prejudice, etroneously telying upon the Supreme Court's decision in Olvnyk v. Scoles

(2007), 114 Ohio St. 3d 56. Appellants appealed to the Tenth Distxict Courtof' Appeals from the

ttial court's Decision and Entry filed September 19, 2007 ("Decision and Entty"), contending that

the ttial.court should have followed the Ienth District Court of Appeals' recent decision in

Shafer v. Sunsports Sur Co., Inc. (10th Dist. Nos. 06AP-370, 06AP-4841), 2006-Ohio-6002, and

also that the ttial court should have entered the dismissal with ^reiudice on account of Appellee's

failure to diligently pt.osecute this action. (Record Documents 29 and 37)

The Tenth District Court of Appeals denied Appellants' request foi revexsal and affitmed

the tsial court's dismissal of'Appellee's claims without prejudice. (Recoxd Documents 45 and 46).

The Appellate Court's ruling in this case is inconsistentwith this Supreme Coutt's precedent in

Goolsbv v. Anderson Concrete Corp.3 and the Tenth District's decision in Shafer v. Sunsports

Surf Co., Inc.

ARGUMENTS AND LAW

INTRODUCTION

Ohio Civil Rules 41(A)(1)(a) and 3(A), proteet defendants from plaintiffs who do not

prosecute actions timely ot use lawsuits as weapons of coercion, but do not prosecute those

lawsuits to conclusion.. These rules also serve to ptotect busy court dockets from plaintiff

manipulation and, therefore, seek to facilitate judicial economy. Undel Civil Rule 41(A)(1)(a), a

plaintiff'can voluntarilv dismiss a lawsuit once without prejudice. However, if'the plaintiff does

not pursue the litigation in a timely manner, Civil Rule 4l(A)(1)(a), in conjunction with Civil

Rule 3(A), requires that a second dismissal by the plaintiff aesults in a dismissal with piejudice,.

Consistent with the policy envisioned by the Ohio Civil Rules that lawsuits be pursued in a

3 Goolsby v Anderson Concrete Corp (1991), 61 Ohio St 3d 549
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timely manner, Ohio Civil Rule 3(A) requires that a Complaint must be served upon the named

defendants within one year• fiom the filing of that Complaint. Otherwise; the Plaintiff' must

dismiss and refrle pursuant to Civil Rule 41..

This case involved the situation where a plaintiff' fxled a Complaint, voluntarily dismissed

that Complaint, re-filed the Complaint and failed to obtain service of that Re-Filed Complaint

within a yeat of its filing.. Since Appellee cannot comply with Civil Rule 3(A) with respect to

the Re-Filed Amended Complaint in this case, any attempt by Appellee now to obtain service,

after one year, is tantamount to yet another voluntaxy dismissal and refrlling of this action As

such, Appellee's failure to obtain service of the second, re-filed action within a year of its filing 4

constitutes a double dismissal, of Appellee's re-filed action, mandating a dismissal with

preiudice.

In the instant case, the Tenth District Couxt of' Appeals failed to follow both its own

established pxecedent and that of' this Ohio Supxeme Court in detexmining whethet a Plaintiffs

request for service of a complaint more than one year after the Complaint was voluntarily

dismissed and re-filed is equivalent to a "notice" dismissal under Civil Rule 41(A)(1)(a) and,

therefore, subject to dismissal with preiudice. Despite this Court's determination that it does

constitute a"notice" dismissal, and the Tenth District's own acknowledgement that it does, the

Tenth Distict in this case inexplicably and erroneously held othexwise,

Ohio appellate courts are xequired to follow the precedent established by the Ohio

Supxeme Court.5 This tenet is patamount to our judicial system and required for• the otderly rule

of law,

' Appellee had ample opportunity to serve Grendell and the Committee either by cettified mail, ordinary mail,
publication or personal service within a year, especially since Grendell could be found in Columbus in his
Statehouse office almost weekly during that time period.

.5 State v Daniels (3r Dist. No. 12-06-15), 2007-Ohio-2281, at 117
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Appellate courts are also bound to follow their own established precedents to piovide

uniformity in the law, as well as to guide litigants as to theit legal iights 6 Ihe Ienth District

itself'has recognized the impottance of'following precedent:

The docttine of' precedents, which is invoked in determining
the law applicable in a given case, owes its origin and
obsetvance to a recognition of the importance of' stability and
uniformity in the constxuction and interpretation of the law. A
zule of' law once announced by the court should be followed
until, by the opinion of' at least a majoxity of the court, the law
has been or should be changed..7

Indeed, the Tenth District CouTt of Appeals further explained the impoztance of foilowing its

own precedent:

It seems to be a well established general rule that what a given
coutt has stated in the past on a subject is important to the
litigants, as well as to the court In this regard, legal ptecedents
psovide a guiding principle in the arguing and presenting of
cases, as well as in their decisions. 8

Accotdingly, in cases where an Ohio appellate coutt does not follow its own established

decisions for no apparent reason and also misapplies a decision set foith by the Ohio Supreme

Court, the iuling must be reviewed for the interest of the public as a whole.

In this case, the Tenth Disttict Court of Appeals ignored controlling decisions fiom this

Court and its own ptiot decision. If allowed to stand, the Tenth District's enoneous decision in

this case would leave litigants guessing as to the propet application of' this Coutt's decision in

Goolsbv v. Anderson Concrete Corp., and the Tenth District's own decision in Shafer v.

Sunsports Sur Co. Ine. Consequently, some courts might follow the Tenth District's precedent

set by Sha er, which applied Goolsbv and affirmed a tiial court's dismissal of' a complaint with

6 State v. George ( 10 h Dist 1975), 50 Ohio App. 3d 297, 309
Id. (citations omitted).

81d
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prejudice in citcumstances similat to the case at bar•, while other courts might follow the Tenth

Disttict's precedent below, which dismissed the Complaint without prejudiceunder facts similar

to those in Shafer. This unceitainty in our system of.jurisprudence is precisely the teason courts

are expected to follow pi ecedents, especially precedents set by this Supreme Court..

Prouosition of•Law:

The Supreme Court of Ohio's decision in Goolsby v. Anderson Concrete Corn. requited
the Tenth District Court of' Appeals to dismiss Appellee's claims with prejudice because
Appellee's iequest for service of' a complaint more than once a yeai after the complaint
was re-filed, in an action alieady once previously voluntarily dismissed by Appellee
constitutes a double dismissal.

IITE COURT OF APPEALS SHOULD HAVE REVERSED THE. TRIAL
COURT'S DISMISSAL OF APPELLEE'S CLAIMS WITHOUT. PREJUDICL
AND ADJUDICATED A DISMISSAL WITH PRET(JDICE BECAUSE
APPELLEE CANNOT CURE ITS FAILURE TO SERVE APPELLANTS
WITHIN A YEAR OF FILING ITS ONCE VOLUNTARILY DISMISSED RB-
FILED AND AMENDED COMPLAINT AS REQUIRED UNDER OHIO CIVIL
RULE 3(A).

While a dismissal for failing to establish personal jutisdiction undei Civil Rule 12(B)(2)

is usually without prejudice, the dismissal here should have been with plu^ui diee because

Appellee cannot cure its failure to obtain sexvice within one year of filing its Re-filed Complaint

and Amended Complaint as required by Civil Rule 3(A) Undet Civil Rule 3(A), "a civil action

is commenced by filing a complaint with the coutt, if service is obtained within one year from

such filing upon a named defendant ***9 It is well-established that "no extension of time can be

granted after the one-yeax limitations period fot commencement of'an action as required by Civil

Rule 3(A) has tvn."10

The circumstances in this case virtually mirrot those in Shafer v. Sunsports Surf Co., Inc

(10t" Dist.. Nos. 06AP-370, 06AP-4841), 2006-Ohio-6002. The plaintiff in that case filed a

9 (Emphasis added).
1D Fetteroljv. Aof1'man-LaRoche. Inc. (1995), 104 Ohio App 3d 272,277
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Complaint on Octobet 17, 2001 against the Sunspoxts Surf Co, Inc. ("Sunsports"), Robert J.

Higgins ("Higgins"), and others, alleging the failure of the defendants to compensate the plaintiff'

for accounting seivices he provided 11 The plaintiff' had eatliet filed the same Complaint and

voluntaiily dismissed it without pxejudice..1Z

The Clerk of'Courts served the plaintiffs Re-Filed Complaint on each def'endant by

certified mail, but the complaints sent to Sunsports and Higgins were returned as undeliverable:13

Seivice of the Complaints against the remaining defendants was successf'ul and the case

proceeded as to those defendants in ascoxdance with the case schedule,la When the plaintiff'did

not prosecute the action against the served defendants, those defendants filed a motion to dismiss

for failute to prosecute under Civil Rule 41(B)(1), which the coutt gtanted on October 3, 2002.15

The plaintiff then filed a Civil Rule 60(B) motion to vacate the dismissal, which the court

gtanted on March 10, 2003. In its decision to vacate the dismissal, the trial court also ordered the

parties to submit a case schedule setting the mattet for trial or to schedule a status conference

with the court during which a trial date would be set.16

The parties failed to follow the trial court's order, however, and made no f"ilings with the

couit fbi the next two years '7 On May 24, 2005, the plaintiff filed a notice of dismissal of his

claims against the served defendants and also filed an Amended Complaint against Sunsports

and Higgins.. The plaintiff then requested that the clerk of'courts serve the Amended Complaint

on Sunsports and Higgins, which the clerk did on June 24, 2005

" Id at ¶2.
iz!_d
"d at¶3
1dld at¶4
isId
'6Id.

" Id at ¶5
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On December 22, 2005, Higgins, on behalf'of Sunsports, filed a motion to dismiss all

claims against Sunspoits pursuant to Civil Rule 12(B)(2), contending that, because the plaintiff'

did not serve Sunspoits within a year of'filing the October 17, 2001 Re-Filed Complaint, the

plaintifl='never propecly commenced his action pursuant to Civil Rule 3(A) 1$ Sunsports argued,

therefbte, that the ttial court never obtained personal jutisdiction ovet it and that the claims

against it should be dismissed. The trial court gtanted the motion to dismiss and ordered that the

case be dismissed against Sunsports with piejudice. The trial court found that the plaintiffs

request for service of the Amended Complaint constituted a voluntaty dismissal and le-filing

after the plaintiff had already voluntatily dismissed his case once. The coutt then dismissed the

plaintiff's claims with pteiudice putsuant to Civil Rule 41(A). 19

On appeal, the plaintiff' argued that the Ohio Supreme Court in Goolsbv v. Anderson

Concrete Corv. (1991), 61 Ohio St. 3d 549, created an exception to the time limit in Civil Rule

3(A) whereby a plaintiff who has not obtained service within a year of filing its Complaint and

who has the ability to dismiss and re-frle its Complaint can simply request that the clerk serve the

Complaint Under Goodsby, such a request would have the same legal effect as a voluntaty

"notice" dismissal under Civil Rule 41(A) The Tenth District Court of Appeals in Sha er

declined to extend Goolsby, holding that a plaintiff who has failed to serve the Complaint within

a year of its filing "is only entitled to additional time in which to file his Complaint if 'the

subsequent refiling of' ja] * * * complaint within rule would provide an additional year within

which to obtain service and commence an action under Civil Rule 3(A)* ** (quoting Goo7sby, 61

Ohio St. 3d 549, at syllabus). The Court held that the plaintiff could not be affotded the

additional time allowed under the Goolsbv exception because he could not have subsequently re-

'x Id. at ¶6.
" The trial court's Decision and Sntcy Granting Motion to Dismiss Claims Related to Sunsports
is attached to Appellants' Motion to Dismiss filed Apri126, 2007
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filed his Complaint due to the pievious voluntar,y dismissal: "As [plaintiff] had previously

dismissed his action before bringing the instant action, a second voluntary dismissal (necessaxy

in otder to refile) would have resulted in an adjudication upon the nrerits of his claims 20 The

Court in Sha er then held that, without the ability to dismiss and re-file his Complaint, the

plaintiff could not obtain additional time in which to obtain service of'pr•ocess under the Goodsby

exception by amending his Complaint The Tenth District then affiimed the trial court's dismissal

of'the plaintiff's claims with prejudice under Civil Rule 41(A) because the request for service of

the Amended Complaint acted as an adjudication of the action 21 The Tenth District should have

reached the same result here.

What the Couxt of' Appeals and the trial court in this case failed to recognize is that the

double-dismissal rule opetates by viitue of Appellee's failure to obtain sevice within a year of

filing its Re-Filed Complaint because Appellee did not have the ability to dismiss and re-file its

action to obtain an additional yeat to serve Appellants. Because Appellee had previously

dismissed its First Complaint before bringing its Re-filed Complaint, "a second dismissal

(necessary to xefile) would have resulted in an adjudication upon the merits of his claims ZZ

Likewise, Appellee could not obtain more time by asking the clerkof' courts to serve the

Amended Complaint because this Coutt has already recognized in Goodsby that such a request

constitutes a"notice" dismissal and a re-filing of the Complaint and extends the time to obtain

setvice only if the plaintiff is able to voluntaiily dismiss and re-file the Complaint, which

Appellee here is precluded fiom doing..

Recognizing that a failure to obtain service of a previously voluntarily dismissed, re-filed

action within one year warrants dismissal with prejudice is consistent with this Court's iuling in

20 Id. (citing Civ R 41(A))
Z Id.at¶16.
2Z Id (citing Civ R. 41(A))



Olvnyk v. Scales.23 In OlKnyk this Court focused on the fact that a Civil Rule 41(A)(1)(a)

dismissal "is totally within a plaintiff's conttol," wheteas the othet types of' Civil Rule 41(A)

dismissal requited the coopetation of the othet patties or court approval 24 Iust as with respect to

a Civil Rule (A)(1)(a) voluntarily dismissal, Appellee's inexplicable failute to serve the

Amended Complaint on Appellants within one year was "totally within a plaintifl's [Appellee's]

control." In fact, if' a failure to comply with the one year service requirement under Civil Rule

3(A) is not treated as a voluntary dismissal for purposes of Civil Rule 41 (A)(1)(a), a plaintiff

can either (i) similarly avoid Civil Rule 41(A)(1)(a) dismissal or (ii) totally ignore Civil Rule

3(A) by seeking service more than one year af'tex filing without voluntarily dismissing and

refiling the action Such result would rendei Civil Rule 3(A) a nullity in previously voluntarily

dismissed and re-filed cases. Since Appellee totally controlled seivice and could have perfected

service within one yeat, Appellee should not be allowed to ignore Civil Rule 3(A) or rendet that

Civil Rule a nullity by his noncompliance. Consistent with OlynYk, Appellee's €ailure to comply

with the Civil Rules within Appellee's control should result in a dismissal of this action with

pielu dioe.

.Iust as the plaintiff in Sha er could not gain additional time to obtain service of process

by asking the clerk to serve the Amended Complaint aftex• he had aheady dismissed the case

once, so too is Appellee batted from obtaining additional time to obtain setvice on Appellants by

asking the clerk to serve its Amended Complaint The Coutt of' Appeals, therefore, should have

held that Appellee's request fot selvice mote than a year after filing its Re-Filed Complaint and

Amended Complaint, and after it had already voluntatily dismissed its case once, constituted a

114 Ohio St. 3d 56, 868 N.E. 2d 254, 2007-Ohio-2878 Id at 63, 868 N E 2d at 260
29 14 Ohio St. 3d at 63, 868 N E. 2d at 260
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"double dismissal," just as it did in Sha er. Fot that reason, the Appellate Court's ruling should

be tendered and modified to reflect that Appellee's case is dismissed with re'l u dice.

2. THE COURT OF APPEALS MISAPPLIED CONTROLLING AUTHORITY
FROM THIS COURT AND IGNORED ITS OWN PRECEDENT IN RULING
THAT APPELLEE'S CLAIMS SHOULD BE DISMISSED WITHOUT
PRB]UDICE WHEN THE CLAIMS SHOULD HAVE. BEEN DISMISSED
WIIH PREJUDICE

The Tenth District Court of Appeals held that Appellee's request for service of its

Amended Complaint over one year after the service deadline imposed by Civil Rule 3(A) had

expired did not equate to a "notice" dismissal pursuant to Civil Rule 41(A)(1)(a).ZS This ruling is

dixectly contraty to this Couit's decision in Goolsby v. Anderson Concrete Corp., where this

Court held that when service has not been obtained within a year of'the filing of' a complaint, "an

instruction to the cletk to attempt service on the complaint will be the equivalent to a refrling of'

the Complaint.Z6

The Tenth Distiict Coutt of Appeals' ruling is also directly contraty to its own decision in

Shafer v Sunsports Surf Co.. Inc.,27 where the Coutt of Appeals detexmined that the previous

voluntary dismissal of the plaint.iff's claims ptevented the plaintiff' fiom dismissing and refiling

its Complaint rmder the Goolsbv exception because "a second voluntaty dismissal (necessary in

order to refile) would have resulted in an adjudication upon the merits of his claims under Civil

Rule 41(A) " The Court of' Appeals then affirmed the trial coutt's decision to dismiss the case

with ptejudice because the plaintiff could not have dismissed and re-filed its Complaint to obtain

an additional year in which to perfect service?8

25 Sisk & Associates v The Committee to Elect Timothy Gtendell, 10th Dist. No 07AP-1002, 2008-Ohio-
2342, at ¶7.

zG Goolsbv v Anderson Concrete Cor. (1991), 61 Ohio St 3d 549, at syllabus.
Z' Shafer v. S" orts Surf Co In. (10th Dist No 06AP-484), 2006-Ohio-6002, at ¶14-15
28Id at¶15.
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Instead of following the well-established precedent of this Court's decision in Goo7sbk

and the Court of'Appeals' decision in Sha er, the Court of Appeals ignored tha holdings in both

cases and determined that neither applied to the case at bar As such, the Court of Appeals

"decline[d] to find that Appellee's request for service was the equivalent to a notice of dismissal

under Civil Rule 41(A)(1)(a), for purposes of determining the applicability of' the double-

dismissal tule."

Moreover, the Couit of Appeals distinguished its decision in Sha er on grounds unrelated

to the issue piesented in this case The Court of Appeals in Sha er aflirmed the ttial cotut's

dismissal of the plaintiffs claims with piejudice. In a footnote in the Opinion of Sisk (10"' Dist.

No.. 07AP-1002), 2008-Ohio-2342, FN 2 (the "Opinion"), the Court of Appeals distinguished

Sha er on the basis that "Shafer did not directly address the specific issue of whether the case

should have been dismissed with or without prejudice" and that the "issue iaised by the [Shafer's]

assignment of eiror was whether the case should have been dismissed." This basis does not

distinguish the decision in Shk er fiom this case, where the facts here are virtually identical to

those in Sha er..

Indeed, in its Opinion, the Tenth District recognized that it held in Sha er that the

plaintiff could not have dismissed and re-filed his Complaint because "'[a]s [the plaintiff] has

previously dismissed his action before bringing the instant action, a second voluntary dismissal

(necessary in ordei to refile) would have resulted in an adjudication upon the merits of his

claims.."29 The Court then recognized in the Opinion that Appellants asked the Court to

deterrnine the same issue that it affirmatively ruled upon in Sha er, which is that the request for

service was the equivalent to adjudication on the mexits because of the pr'evious voluntary

dismissal:

29 Sisk & Associates. Inc., 2008-Ohio-2342, at ¶ 12 (citing Shafer, at 115)

12



Essentially, appellants urge this court to find that appellee's
iequest for service was the equivalent to a notice of dismissal
under Civil Rule 41(A)(1)(a) fbr purposes of the double-
dismissal tule.30

The Coutt of Appeals aheady resolved this issue in Sha et by holding that "the operation of Civil

Rule 41(A) would have barxed [the plaintiff] from reasserting his claims in a subsequent

refiling," and that without the ability to refile his Complaint due to the ptevious voluntary

dismissal, the plaintiffs Complaint in Sha er was propetly distnissed with prejudice because he

could not have obtained an additional year to obtain sexvice 31 Because the Tenth District Couit

of' Appeals already decided the issue for which Appellants wexe seeking reversal of'the trial

court's decision, the Court of Appeals should have followed its own established precedent and

ruled the same way in this case as it did in Sha er dismissing Appellee's second re-filed

Amended Complaint with prejudice.

CONCLUSION

The Appellate Court's failure to dismiss Appellee's second untimely served re-filed

Amended Complaint (te-filed after Appellee's previously voluntarily dismissed this claim) is

fimdamentally wrong in its inconsistent reasoning and dangexous to the purpose of'the Ohio Civil

Rules that lawsuits be piosecuted in a timely manner and in accordance with the Ohio Civil

Rules. Appellee has no one to blame in this case but himself'. Appellee voluntarily dismissed his

first filing because he failed to perfect service within one yeat, Appellee le-filed his action, but

yet again failed to make service on Appellants within eighteen months of'that refiling. Appellee

effectively filed two "notice" dismissals in this case because Appellee cannot comply with Ohio

Civil Rule 3(A) with respect to his second re-frled action The Ohio Civil Rules have been

adopted for a teason - to facilitate a timely civil litigation process.. Appellee has failed to

30 Sisk & Associates , Irnc. 2008-Ohio-2342, at 117
' Sha er, 2006-Ohio-6002, at ¶ 15.
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comply with the Civil Rules in this case and, therefote, the untimely, Amended Complaint, not

only should have been dismissed, it should have been dismissed with nrejudice.

The Ienth District Court of Appeals etred by affirming the trial coutt's dismissal of

Appellee's claims without prejudice instead of with prejudice.. Both this Court's Goolsbv decision

and the Tenth District's own Sha er decision recognize that a rrequest for service of a complaint

aftei the expiration of the one-year limitations petiod in Civil Rule 3(A) is the equivalent of a

"notice" dismissal. Because Appellee effectively filed two "notice" dismissals in this case, the

Tenth Disttict should have recognized Appellee's second dismissal as an adjudication on the

merits Its failure to do so is inconsistent with the long-standing doctrine of' precedents and the

ruling of this Court..

Recognizing that a failure to obtain service of a previously voluntarily dismissed, re-filed

action within one year warrants dismissal with prejudice is consistent witb this Coutt's tuling in

Olynvk v. Scoles . In Olvn,^, this Cowl focused on the fact that a Civil Rule 41(A)(1)(a)

dismissal "is totally within a plaintiff's control," whereas, the other types of Civil Rule 41(A)

dismissals required the cooperation of'the other party ot court approval Just as with respect to a

Civil Rule 41(A)(1)(a) voluntary dismissal, Appellee's inexplicable failure to serve tLe Amended

Complaint on Appellant's was "totally within a plaintiffs [Appellee's] conttol" since Appellee

totally conttolled service and could have perfected service within one year, Appellee should not

be allowed to ignore Civil Rule 3(A) or render this Civil Rule a nullity by avoiding Civil Rule 41

(A)(1)(a). Consistent with Olyrayk, Appellee's failure to comply with the Civil Rules within

Appellee's contcol should result in a dismissal with preiudice.

The decisions of the lower cowts to dismiss this action without prejudice should be

reversed and judgment should be entered for Appellants in this case dismissing Appellees action

14



with ^seiudice Such ruling is consistent with the Ohio Civil Rules. To hold othexwise would

rendei Civil Rule 3(A) a complete nullity and give plaintiffs a license to ignoie the one year

seivice requirement in that civil tule. Such holding will not facilitate judicial economy and will

adveisely affect the already busy docketing schedule of Ohio courts.
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IN THE COURT' OF APPEALS OF OHIO

TENTH APPELLATE DtSTRtCT'

121
13

^^ l'^"l'l•^'t^€r.,-

rs
Sisk & Associates, Inc.,

Plaintiff-Appellee,

V„

The Commiftee to Elect Timothy Grende!l
et a!,,

No. 07AP-1002
(C.P.C. No. 05 CV 11517)

(REGULAR CALENDAR)

Defendants-Appellants.

JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

May 15, 2008, both of appellants' assignments of error are overruled, and it is the

judgment and order of this court that the judgment of the Franklin County Court of

Common Pleas is affirmed,. Costs are assessed against appellants.

PETREE, SADLER & TYACK, JJ.

Judge Char!es R.. Petree
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IN THE COURT OF' APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Sisk & Associates, Inc.,

Plaintiff-Appellee,

V.

The Committee to Elect Timothy Grendell
et al.,

Defe ndants-Appellants ,

O P I N 1 O N

Rendered on May 15, 2008

No. 07AP-1002
(C P.C. No.. 05 CV 11517)

(REGULAR CALENDAR)

Christensen Christensen Donchatz Kefflewell & Owens, LLP,
and Timothy J. Owens, for appellee.

Buckingham, Doolittle & Burroughs, LLP, Peter W. Hahn,
Nicole M. Loucks and Alan P. DiGirolamo, for appellants..

. APPEAL from the Franklin County Court of Common Pleas.

PETREE, J.

{i1} Defendants-appellants, The Committee to Elect Timothy Grendefl (the

"Committee'), Timothy Grendell, and John Doe, appeal from a judgment of the Franklin

County Court of Common Pleas dismissing without prejudice the re#iled complaint of

plaintiff-appellee, Sisk & Associates, Inc. For the reasons that follow, we affirm the

judgment of the trial court.

{12} Appellee originally filed a complaint against appellants on October 23, 2004,

alleging breach of contract. Appellee voluntarily dismissed, by means of a notice of

4



No., 07AP-1002 2

dismissal, the complaint on October 5, 2005.. Appellee refiled its breach of contract claim

against appellants on October 19, 2005.. Appellee requested that the Franidin County

Clerk of Court's office serve the refiled complaint on the Committee and Grendell by

personal service via a foreign sheriffs office and on John Doe by certified mail. The

appellants did not receive service. On February 3, 2006, appellee filed an amended

complaint, but it waited until March 26, 2007, to request service of the amended

comptaint. On April 26, 2007, appellants filed a motion to dismiss for lack of.personal

jurisdiction based on appellee's failure to obtain service within one year of filing the

complaint pursuant to Civ..R. 3(A).

{13} On September 19, 2007, the trial court filed a decision and entry granting

appellants' motion to dismiss as to the Committee, Grendell, and John Doe. In said

decision, the trial court determined that appellee failed to obtain service within one year of

filing the complaint pursuant to Civ.R. 3(A), ahd that appellants did not voluntarily submit

to the jurisdiction of the court or waive service of process. The court analyzed whether it

was necessary to dismiss the case with prejudice considering appellee had previously

voluntarily dismissed its case. The court resolved that in view of the Supreme Court of

Ohio decisions in Olynyk v. Scoles, 114 Ohio St..3d 56, 2007-Ohio-28'78, and Thomas v.

Freeman (1997), 79 Ohio St.3d 221, the dismissal of the refiled complaint must be

without prejudice. Consequently, the trial court dismissed without prejudice appellee's

refiled complaint as to the Committee, Grendell, and John Doe.

{14} Appellants appeal and set forth the following two assignments of errors for

our review:

1. The trial court erred in dismissing Plaintiff/Appellee's
claims against befendants/Appellants wifhout prejudice

5
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instead of dismissing the claims with prejudice because it
erroneously refied upon the Ohio Supreme Court case of
Olynyk v. Scoles (2007), 114 Ohio St,3d 56, 200'7-Ohio••2878,
which is not relevant to this case, and instead should have
followed this Court's decision in Shafer v. Sunsports Sun°Co..,
Inc. (10rh Dist. Nos.. 06AP-370, 06AP-4841), 2006-Ohio•,6002.

2.. The trial court erred in dismissing PlainfifflAppellee's
claims against Defendants/Appellants without prejudice
instead of with prejudice because PlaintifflAppellee failed to
prosecute this case with due diligence.

(Emphasis sic..)

{15} The central issue in this appeal is whether the trial court erred in dismissing

the complaint without prejudice instead of with prejudice.. Appellants argue that this court

must apply Schafer Y. Sunsports Surf Co., Inc., Franklin App. No.. 06AP-370, 2006-Ohio-

6002, and the "doubie-dismissal" rule in Civ.R. 41(A), to this case, and find that the

complaint should have been dismissed with prejudice. Appellants contend that the trial

court erroneously applied Ojynyk and Thomas to the facts of this case.

{9[6} The last sentence of Civ.R.. 41(A)(1), which sets forth the double-dismissal

rule, provides that a dismissal under Civ.R. 41(A) is generally without prejudice, "except

that a notice of dismissal operates as an adjudication upon. the merits of any claim that

the plaintiff has once dismissed in any court." A dismissal with prejudice is the functional

equivalent to an adjudication on the merits. See Briggs v. Cincinnati Recreation Comm.

(1998), 132 Ohio App.3d 610, 611 (stating that "[a] dismissal with prejudice is a final

judgment on the merits"). "Dismissal with prejudice is an extremely harsh sanction and

contrary to the fundamental preference for deciding cases on their merits." First

Hungarian Benefd of Barberton v. Ohio Liquor Control Comm., Franklin App. No. 05AP-

625, 2005-Ohio-6621, at 78, citing Jones v. Hartranft (1997), 78 Ohio St..3d 368, 371.

6
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117} In this case, the triai court dismissed appellee's complaint on the basis that

appellee failed to obtain service on appellants. In effect, the trial court dismissed the

complaint for lack of personal jurisdiction. Civ.R. 41(B)(4) states that a dismissal for lack

of personal jurisdiction "operate[s] as a failure otheruise than on the merits."

Furthermore, in Thomas, supra, the Supreme Court of Ohio stated that "where a case is

dismissed because the court did not have jurisdicfion, such as in this case where service

has not been perfected, the dismissal is always otherwise than on the merits." ld. at 225.

{9[8} Notwithstanding Civ.R. 41(B)(4) and Thomas, appellants argue that the,

dismissal should have been with prejudice in view of appellee's March 26, 2007 request

for service after the one-year deadline set forth in Civ.R. 3(A).' Appellants contend that,

although generally a dismissal for failing to establish personal jurisdiction under Civ.:R.

12(B)(2) is without prejudice, this case required a dismissal with prejudice "because

Appellee cannot cure its failure to obtain service within one. year of filing its Re-filed

Complaint and Amended Complaint as required by Civ.R. 3(A)" (Appellants' merit brief,

at 7.) Appellants reason that the request for service equated to a voluntary dismissal and

refiEing of the complaint, and that this voluntary dismissal was appellee's second voluntary

dismissal, thereby triggering the double-dismissal rufe of Civ..R.. 41(A).

{19} In support of their first assignment of error, appellants rely heavily on this

court's decision in Shafer, supra. In Shafer, this court was faced with the issue of whether

the trial court erred in granting the defendant's motion to dismiss for lack of personal

' Under Civ.R.. 3(A), "[a] civil action is commenced by filing a complaint with the court, if service is obtained
within one yearfrom such fifing[]"

7
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jurisdiction pursuant to Civ„R., 12(B)(2).2 The plaintiff in Shafer relied upon Goolsby v,

Anderson Concrete Corp,. (1991), 61 Ohio St3d 549, and argued that it had properly

commenced its action against the defendant when it served the defendant with an

amended complaint within a year of filing that complaint. Id.,

{9[10} In Goolsby, the plaintiff filed a complaint but instructed the clerk of the court

to refrain from serving it. Over 17 months later, and two days prior to the expiration of the

statutory period for bringing the action, the plaintiff told the clerk to effect service, which

was done. The issue before the Goolsby court was whether the; action had been

commenced before the expiration of the statutory period for bringing the action. In

resolving this issue, the court reached the#ollowing conclusion: --

When service has not been obtained within one year of filing a
complaint, and the subsequent refiling . of an identicai
complaint within rule would provide an additional year within
which to obtain service and commence an action under Civ,R..
3(A), an instruction to the clerk to attempt service on the
complaint will be equivalent to a refiling of the complaint„

Id at syllabus.

{111} In reaching this condusion, the Goolsby court reasoned that had the plaintiff

dismissed her complaint and refiled it at the time instructions for service were given, the

action would have been commenced according to Civ,R., 3(A).Additionally, the court

considered the particular circumstances of the case and observed that "an application of

Civ.R. 3(A) barring [the plaintiff] from obtaining a resolu+.ton on the merits would not

comport with the spirit of the Civil Rules." Id.. at 551, citing Peterson Y. Teodosio (1973),

34 Ohio St,2d 161, 175,. T'hus, the "rationale underiying the Goolsby case was that

2 Contrary to appellants' suggestion, this court in Shafer did not directly address the speciflc issue of
whether the case should have been dismissed with or without prejudice; the issue raised by the appelEant's

8
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nothing was gained by forcing a plaintiff to dismiss one lawsuit and file a new lawsuit

which could be filed within the pertinent statute of limitations." Moh v. Anderson (Dec„ 12,

1996), Franklin App, No.. 96APE06-724.

{q[12} In Shafer, this court determined that the plain6ff could not have refiled his

complaint, and, therefore, the Goolsby exception to the one-year requirement of

Civ..R, 3(A) did not apply. This court reasoned as follows: "[a]s [the plaintifF] had

previously dismissed his action before bringing the instant action, a second voluntary

dismissal (necessary in order to refile) would have resulted in an adjudication upon the

merits of his claims.." Shafer, at ¶15, citing CivR. 41(A)..

(9[13} Appellants cite Shafer for the proposition that two voluntary dismissals

implicate the double-dismissal rule of Civ.R. 41(A). However, in Olynyk, the Supreme

Court of Ohio ciarified that two voluntary dismissals do not necessarily result in an

adjudication on the merits. In Olynyk, the court outlined the three mechanisms by which a

plaintiff can voluntarily dismiss his or her own case without prejudice under Civ.,R.. 41(A).

See id., at ¶9.. "First, the plaintiff can dismiss the case without approval of the court and

without approval from any adverse party by simply filing a written notice of dismissal

before the trial begins. Civ..R. 41 (A)(1)(a). Second, the plaintiff can dismiss the case

without court approval by filing a stipulation of dismissal agreed to by all parties.. Civ.,R.

41(A)(1 )(b). Third, the plaintiff can ask the trial court to dismiss the case. Civ.R.

41(A)(2)" Id.., citing Frysinger v. Leech (1987), 32 Ohio St..3d 38, 42-43.

{9[14} 'T'he Olynyk court noted that it is well-settled that when a plaintiff files two

unilateral notices of dismissal under Civ.R. 41(A)(1)(a) regarding the same ciaim, the

assignment of error was whether the case should have bvn dismissed. See id.
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second notice of dismissal functions as an adjudication on the merits of that claim,

regardless of any contrary language in the second notice.. See id., at 110.. The court

additionally observed that "[b]ecause the double-dismissal rule specifically mentions 'a

notice of dismissal' when referring to the second dismissal, it is readily apparent that the

second dismissal must be pursuant to Civ..R.: 41(A)(1)(a) fnr the double-dismissal rule to

operate." Id. af 111.

{115} The court then analyzed the issue of whether the language in the "last

sentence of Civ..R. 41(A)(1) referring to the initial dismissal ('any claim that the plaintif€

has once dismissed') countenances any previous dismissal initiated by a plaintiff under

Civ.R. 41(A), or countenances only a previous dismissal under Civ..R., 41(A)(1)(a) °!d. at

¶11., (Emphasis sic.) As to this specific issue, the court determined that "the double-•

dismissai rule contained in Civ.R: 41(A)(1) does not apply to a p[aintifPs dismissal of

claims pursuant to Civ.R., 41(A)(2)." ld. at ¶31. The court also determined that when the

first dismissal is by stipulation under Civ..R. 41(A)(1)(b), the double-dismissal rule is not

implicated. Id. at ¶31. The court held: "The double dismissal rule of Civ..R. 41(A)(1)

applies only when both dismissals were notice dismissals under Civ.R. 41(A)(1)(a)." Id..

at syilabus.

(116} in the case at bar, appellee, on October 5, 2005, and pursuant to Civ..R.

41(A)(1)(a), voluntarily dismissed the originally filed complaint and two weeks later refiled

its breach of contract claim.. On February 3, 2006, appellee filed an amended complaint

Service of the amended complaint was not requested until March 26, 2007, and

appellants filed a motion to dismiss based on appellee's failure to commence the action

within one year of filing the complaint.. The trial court dismissed the claim, finding that

10



No.. 07AP-1002 8

appellee failed to obtain service within one year of filing the complaint. Thus, the case at

bar is not one in which both dismissals were notice dismissals under Civ.R.. 41(A)(1)(a);

the second dismissal in this case was not a notice dismissal pursuant to Civ..R..

41(A)(1)(a).

{117} Essentially, appellants urge this court to find that appellee's request for

service was the equivalent to a notice of dismissal under Civ.R. 41(A)(1)(a) for purposes

of the double-dismissal rule.. A[though in certain circumstances a request for service

could be equated to a voluntary dismissal and refiling of the compfaint 3 Olynyk makes

clear that for the double-dismissal rule to apply, the voluntary dismissals must be notice

dismissals under Civ.R, 41(A)(1)(a).. Furthermore, in Goolsby, the Supreme Court of

Ohio's decision to equate an instruction to the clerk regarding service with a refiling of the

complaint was supported by the idea that cases should be resolved on their merits, not

upon pleading deficiencies, Here, equating appellee's request as a notice of dismissal

pursuant to Civ.R. 41(A)(1)(a) would require the application of the concept developed in

Goolsby in a manner that would expand the reach of the double-dismissal rule of

Civ.R.. 41(A), as interpreted by the Olynyk court. For these reasons, we decline to find

that appellee's request for service was the equivalent to a notice dismissal under

Civ.R.41(A)(1)(a), for purposes of determining the applicabiGty of the double-dismissal

rule.

{g[18} Based on the foregoing, appellants' first assignment of error is overruled.

{q[19} By their second assignment of error, appellants argue that the trial court

erred in not dismissing the case with prejudice because appellee did not diligently

' See Goolsby
11
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prosecute fts case.. Appellants contend that dismissal with prejudice was necessary

considering appellee's conduct in failing to timely obtain service of process..

{9[24} Civ.R. 41(B)(1) provides authority for a trial court, in its discretion, to dismiss

a" case for a plaintiffs failure to prosecute or to comply with a rule of civil procedure or a

court order.. Specifically, Civ.R. 41(B)(1) provides: "Where the pfainfiff fails to prosecute,

or comply with these rules or any court order, the court upon motion of a defendant or on

its own motion may, after notice to the plaintifPs counsel, dismiss an action or claim."

Pursuant to Civ..R. 41(B)(3), a dismissal under Civ,R. 41(B)(1) "operates as an

adjudication upon the.merits untess the court, inifs order.for dismissal, otherwise

specifies."

{1121} In Thomas, supra, the Supreme Court of Ohio held: "When a plaintiff has

failed to obtain service on a defendant, whether the court dismisses the case under Civ.R.

4(E) (failure to obtain service) or Civ.R. 41(B)(1) (failure to prosecute), the dismissal is

otherwise than on the merits pursuant to Civ..R. 41(8)(4)." Id, at paragraph one of the

syllabus.. In the case at bar, the trial court dismissed the case without prejudice due to

appellee's failure to obtain service.. Other than citing appellee's failure to obtain service,

appellants do not cite any conduct by appellee that would provide substantial grounds for

dismissing the case pursuant to Civ.R. 41(B)(1)..

{9[22} Upon reviewing the record, and foilowing Olynyk and Thomas, we con-

clude that the trial court did not abuse its discretion in not dismissing the case with

prejudice under Civ.R.. 41(B)(1.).

{123} Accordingly, appellants' second assignment of error is overruled.

12
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{124} Having overruled appellants' two assignments of error, we affirm the

judgment of the Franlclin County Court of Common Pleas:

SADLER and TYACK, JJ., concur.
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SISK & ASSOCIATES, INC.,
CLERh 0F Cr^URT5

Plaintiff, CASE NO. 05 CV 11517

JTJI7CMMCIwC)SIi

THE C(?MMiTTE13 TO EIaECT
'T1N1iJTflY GRENDELL, et al.,

Defendants.

Dec4sion and Entry GrurttinLr Defendants' Motion to Dismiss as to CornmYttee to E1ect
TimafLv Grnndell,'t'imothyGr•endell,.andJohn Doe

Renderedtbis f,0='day ofSeptem'ber, 2007

This matter is before the Court on Motion by Defendants Tirnothy (7rendelt, the

Committee tQ Elect Timothy Grendell, and John Doe (eollect[vely, "defendants") to

dismiss the original and am.ended compleints filed by Plaintiff Sisk & Associates, Ina.

("plaintiff'), based upon pleantiff°s failuse to obtain service wifltin onc year puzt•;usnt to

Civ.R..3(A)..

Plaintiff osiginally filed a complaint agai.nsE defendanfs on October 23, 2004 foi

breach of contsact for services to be provided to the Cominittee for (3rendell's reelection

campaign Upon failure to obtain service on any of the defendants, plaintiff volnntariIy

dismissed the complaimt on October 5, 2005. Plaintiff i.mmediately c'e-Eled on Ootaber

19, 2005.. Plainti ff reqnested that the Franklin County Cleik of Court's office seive the.

re-filed complaint on the Committee, Cn'endell, and Ralph by petsonal servica via a

foreign sheriff's office and on Tohn. Doe by certified mail. Only Ralph received sezvice.
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On Tanuary 10, 2006, the Commitfea and Grendell filed a motion to quash pursuant to

Civ.R 4.2(A) based upon failure to receive personal setvice.. T'hat same day, Cnendell,

Ralph, and .Tohn Doe filed a motion to dismiss pursuant to Civ..R. 12{B)(6) beaause tbey

weie never parties to the contract

On February 3, 2006, four months after re-filing the complaint, plaintiff filed an
....-

am.ended complaint. On.Februaty_7, 2007, couusel.for• the.pa_r[ies appeared for a status

conference, at -wblch time cotnsel for plaintiff requested additional tima to pesfect

service and notified defendauts that plaintiff'intonded to serve them by aegular T),.S, mail.

Plaintiff did not request scrvice of the amended complaint u.util March 26, 2007, when it

was served by regtdar mail to counsel for defendants.. Om March 29, 2007, plaintiff

iaitiated selvice by regular mail. The Clerk's file does not indieate the mail was retumed.

Deferulant filed a motion to dismiss based upon farlure to commence the action witivn

one year of filing the complaint aud lack of personal jurisdiFtion. Because tbis is a re-

filed case, defendants contend that dismissal must be with prejudice.•

C.'iv..R. 3(A) provides that an action is not deemed "commenced" unless service of

process is obtained within one year from the date of filing of the complaint. The purpose

of the one-year seivice requirement is to prevent cloggmg pf th.e court doeket.s and to

promote orderly resolution of'lifrgation. Saunders; et al. v. Choi, e1 at. (1984), 12 Ohio

St3d 247, 250, 466 N..E,2d 889. "Completion of oiiginal process is necessary to clothe

the trial couxt with jurisdiction to proeeed. Thus, where service of proee,ss bas not been

accomplished, any judgment rendered is void ab iniito." Sampson v.. Hooper Ilolntes,

Inc. (1993), 91 Ohio App.3d 538, 540, 632 N.E.2d 1338. Similarly, Civ.R. 4(E)
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mandates that a an action shall be dismissed without pnejudice if service of the complaint

and sutnmons is not tnade witlvaa six months..

Ilie conrt may, however; acquire jtuisdiotion absent proper service where "tlre

parLl* *** enteted au appearavice, affirmatively waived service, or otherwise volunfarily

submitted to the court's jurisdiction." L:ecas v. t5r °eett (October 21, 1999), Cuyahoga

County App. I3os. 74295, 74913. 74914, * 13 (unreported), .rktary7iew v. Yova (1984), 11

Oluo St.3d 154, 156457, 464 'i%T.E.3d 538. Por a cowt to rander judgment where fae

defendanthas not been properly seived with process, "there must be a sbowing upon the

reooidthat the defendant has voluntarily submitted himselfto the court's jinisdiction or

committed other acts wlnch consiitute a waiver of'the,jtuisdictional defenses." Maryhew,

11OhioSt3dat157•

Plaintiff does not dispute that serviae has not been completed pncsuant to Civ.R.

3(A). In its memorandum contra, liowevex, plaintiff asserts tbat Grendell, Ralph, and

John Doe submitted themselves to and invoked the jurisdiction of this Couit in thcir .

12(B)(6) motion to dismiss.i Counsel for plaintiff €urther asserts that servioe by oidinary

mait pucsuant to Civ.R. 4,6 was jusCified in this case because he aIleges that defendant

zefitsed certified mail in the orlginal ackon and avoided personal service in this action,

Plaintiff concludes that defendanLs are, therefore, pxec7uded from insistisg upon service

by certified mail when they refused tlte same in the originally filed action

(Sv.R 4.6 provides that service by ordinary mail is available upon notice to the

clerk in the event that cartified or express mail seivice iS refused or unclaimed. kiete,

plafntiff attempted certified mail seivice of all parties of the first complalnt and on.John

.t Ralph received service of the re,•filed complaint and, tbere€ore, is aot a party in the within motion to
dF5mi56.



Doe in the seoond complaint CounseL for plaintiff appeata to. argoe that, because

defendants refused ceitified service of the f`ixst complaint and avoided pessonal service of

the re-filed complaint, be was not requiued to attempt ceitified service of the re-8.led and

amended complain.ts. Significantly, piaintiff fLed the amended comp2aint. herein on

Febcaaay 3, 2006. More.than one year later, at the February 26, 2007 status conference,
----••-•--- -... .

coutasel for plaintiff notified the Cotat and opposing counsel that he intended to peifeot

service against defendants via regular mail but required additional time Notably, no

request fox service was made until NSarrh 26, 2007, over 13 months after the amended

complaint was filed. Therefore, even if plaintiff could conclusively say that be aebiev®d

seiviee of the amended complaint, he failed to do so within one yeat as required by the

Civn R.ules.

Ihe pivotal question here is whether defendants invoked the juri.sdiotion of this

Cout wkien they filed the previous motions to dismiss, to quash, and to strilce the

amended complaint In theix motions to quash and to strike, dafendants challenge

procedural deficiencies. The initial motion to dismiss, hovtevet; challenges the within

action on substantive grounds. Because of the substantive issues raised by defeadants,

plaintiff assetts that defendants invokad tbs jur+_'sdintion of this Court and waived service.

Defendants do not dispute the faot tlhat they liave appeared in fhis action. They do

eontend, however, that their parficipatdon thus far in no way consfltutes submission to the

jwisdiction of this Court.

When deteCinin whetbar a court obtains jurisdiction over a defendant by virlue

of appearance, a court only needs to establish whether the defeztdant waived jurisdictional

defenses. The type of appearance, whether special or general, is no longex dispositive of
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the issue. Id at 156- In Maryhew, fhe Supreme Court of Ohio concluded that analysis of

multiple Civil RuSes was requiied in order to make such a determination. As in

Maryheim, this Courtmustreview defendants' actioris in lightof CivR 12.

Significatrt to the issue herein, dafendants Med a motion for an exfension of time

to move or plead, wbich this Coxut gianted on Sanuazy 9, 2006..On Jazauary 10, 2006,
---------------------

d.efendaats filed a m.otion to dismiss for failura to state claim under Civ.R. 12(B)(6) and a

motion to quash. PlaintifF berein points out that, upon receiY+ing an extension to move or

plead, defendants set forth substantive failures insfead of procedutai failures as reason for

dismissal.. Iiowvever, it is well established that, once an affismative defense for

insuf6cient service of pmcess is raised, a defendant does not submit to ju[isdiction by

actively participating in the case.

lu renohing a determination in lrtaryhew, the Supreme C:ourt of Ohio expressly

relted upon nurrzerous federal cases interpreting Fed,R.Civ..P, 12 and concluded that

requests fox extensions to move ci otherwise plead do not constitnte a waiver of service

of process or a subinission to jurisdictioa. Additionally, the Tenth District Court of

Appeals held in Blount v.. Schituller Elevator Corporation (Ap:il 24, 2003), Frauld3n

App. No- 02AP-688, 2003 Oliio 205:3, P27, that defendants raised instfficient seiv'sce of

process in theiu answer and, therefore, oonttnued to have a valid defense despite

participating in pre-trial Iitigationn. See also IYrst Bank oj*Marietta v. Cline (19&4), 12

Ohio St:3d :317, 466 N2.2d 567; Bell v Midwestern Educational Serv, Inc (1993), 89

Ohio A.pp3d 193, 624 N.S2d 196; Coke v. Mayo (Feb, 4, 1999), Franklin App. No.

98AP-550, unreported.

18



In the above-cited cases, the coDrts specifically noted that the defendants therein

raised their affinhative defenses prfor to participating in pre-tiia3 litigation. Here, on the

samc day that they filed tb.ea CivR,12(B)(6) motion, the Confmittee and ('rrendell fi.led a

motion to quash service pursuant to Civ.R. 4.2(A). Although defendants' Sled t.heir

procedural and substantive objections simultaneously, this Court finds that sufficient to

----------- -- -
determine that defendants did not v.oiuntarily submit to the,jurisdiction of this Coiut or

waive service of process.

Dismissal based upon lack of personal,jurisdiction: is an ad,judica.tion otberthan on

the merits. Civ..R, 41(B)(4). 1'berefore, dismissal is wit.hout pre,judice.. "Dismissat with

prejudice is a very severe and permanent sanctien, to be applied with caution." Thomas

v. F'reeman (1997), 79 Uhio 3t3d 221,226, I997 Ohio 395, 680 N.,E.2d 997. In TAomas,

plainiiff failed to obtain sarvice on the defendant. The taial oourt later dismissed

plaintiffs complauxt for failure to prosecute pursuant to Civ.R. 41(B)(1) but did not

indicate in the entry whethei dismissal was with or without prejudice. The Supreme

Court of nhio held fhat, when reading Civ..R. 41(.B)(1) and 4(E) together, "wbeze the

facts indicate that a piainfiff bas not aequized service on the defeadant, the court may

ebaracterize its dismissal as a failure to prosecute puisuant to nv.R 41(B)(1), or as a

failare to obtain se;viae under Civ.R. 4(E), but the dismissal under either rule will be

ofhervrise than on the mexits under Civ.R.. 41(B)(4)" Id As such dismissal is witlxoiat

pejudice. However, Civ.It 41(A) states, in pertinent part: `R3nless otherwise stated in

the notice of dismissal or stipulation, the dismissal is without ptejudice, except that a

ilotice of dismissal operates as an adjudication upan the merits of any claim that the
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plaintiff bas once dismissed in any court." See atso, Schafer v Sunspar2s Staf Co,

Frankiin App.. No- 06AP ,370, 2006 Ohio 6002.

rn Olynyk v. Seotes, 114 Ohio St 3d 56, 2007-Ohio-2878, the Supreme Court of

Ohio addressed the conundram created by the "double-dismissal" rule in Civ.12., 41(A)

that exists in this case.. Thete, plaintiff's case was dismissed by order of the court

pntsuant to Civ.R 41(A)(2):Plaintiff refiled her case, but subsequently submitted a

notice of voluntary dismissr-I.. It is well-established that a plaintiff may only disnxiss a

case once and teserve the right to refile.. Chadwick v.. Batba Lou (1982); 69 Ohio St2d

222, 23 0.0..3d 232, 431 N..E..2d 660.. Ihe tiiai couit ordered that dismissai was with

prejod'€ce beeause it was the second time the action had been dismissed„ The quesiion

before the Sapretize Court was whethez, plaintiff's f"irst use of Civ.1L 41(A)(I)(a)

dismissal was without prejudice despite the rule in Chadwick 'The Court stated: "In

answeiing the specific issue posed by this case; we determine that the double-dismissal

role contained in Civ.R. 41(A)(1) does not apply to a plaintifl's dismissal of claims

pursuant to Civ.R. 41(A)(2)." OTynyk at 13 1.

Although the fa.etual scenario hereim is not enfuely on point with Olynyk, the

prineiple remains the same - whether the double-dismissal rale in Civ.R. 41(A) operates

to strictly confine a11 plaintiffs to only "two bites at the apple" and whether a second

dismissal, for any reason, must be with prejudice. I3ere, plaintiff voluntarily dismissed

his case once, and has failed to obtain service in both cases, which begs the question now

whether dismissal is with or without prejudice given seemhtgly the conftieting standards.

The Court in Olynyk makes clear, however, that a second voluntary notice dismissal will

be with prejudice. PlaintifPs case harein, is not being voluntarily dismissed, but by order
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of. the contt for failure to obtain service under Civ.R, 41(B)(4) and Civ.R. 4(E). In IigtxE

of the Supreme Coutt's haldings in Thomas and Olyrry* dismissai herein must be witltout

prejudice

Based upon the fotegoing, this Coutt f.nds that plaintiff failed to propetly obtain

seivice oxi the Committee, t'srendell, and 7ohn Doe.. Moreovex, there is no evidence in the

---------
reeord to suppoxt a conclusion that said defendants waived service of' process aud

voluntarily submitted to jutisdiction in this Coui•t. Review of the record reveals that

plaintiff failed to obtain service within one year of fiiing tixe compl^.ai.nt,. Accordingly,

pursaant to Civ.R. 3(A), plaintifPs xe••5led complaint is DISNIISSEI) without prejudice

as to the Committee to Elect Iimothy Grrendell,'15mothy Oxendell, and 7obn Doe

STEPHEIV L. MCINTOSH, JIJDGE

COPIES TO:

Timothy J„ Owens
Christensen & Christensen
I00 East Campus View Blvd •, Suite 360
Coiumbus, Ohio 43235
Counsel forPlaintifF

Petel W, Habn
Nicole M. Loucks
13uolci3ghatn, Doolittle & $urtoughs, LLP
191 West Nationwide Blvd.., Snite.300
Colnmbos, Ohio 43215
Covasel for Defendants
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Alan P.. UiGiiolamo
Buckiugham Dooliftl.e & Burroughs, LI,P
1375 BastNintfl Street, Suife L700
Cleveland, Dhio 44114
Comasel forDe€enrlants
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IN 7'HE COURT 00 COMMON PLEAS
FRANIix,IN {'t7U1VZ'Y, 01110

SIS'K & ASSOCIA'tES, I1VC.7

Ylafntiff,

VS.

'P7IE._JCO1YI.NFITTEE..._TO _..EI•ECT
TIMOTHY GI2EI3DE, T.,I., et aL,

Dafendants.

cs c''
Case 13o. 05 CVIi 1011517 ;13^^

^ p 76

3UUGE MCINTOSH G^^ ^ ?t
_ C7 8D "fr{I'^I

G '..p oF'C7

. , _ ^. zm

tl)

<

J'UDGNl1;N'F ENTRY GRAN'T]NG I.1PFENDi1.NTS? MOTION
LOR RUI.E LO) CER17FTCATION

T'he Court entered judgment gran.ting Defendant's Motion to Dismiss without preJudice

on September 13, 2007. The September 13, 2007 Decision and Entry did not contain the

Ianguago reqvired in Civil Rule 54(L',) that wonld make the judgment a final appe01ab1e oider.

Because the Septeinber 13, 2007 Decision and Fatry afFects a substantial iight and pYevents a

judgment in favoi of Defendants, the Court finds Defendants' Motion fax Rule 54(B)

CerGification is well-taken. Ihe Couzt, therefore, GRANTS Defendants' Motion for Rule 54(B)

Ceitification and ORDERS that the September 13, 2007 Decision and Entry is a final appealable

order since there is no just cause for delay,

1T IS SO ORnERED.

STEPHEN L. MCINTOSH,.JLTDGE
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Submitted by:

Pefer W. f3ahn FO 70
Nfcale M. LoukiFa(676912)
BUG'.TCIPIGHANI, D(}OLT'FTLE & BURROiJG1:TS, LI P
191 West Natianwide Blvd.; Suite 300
(:otiunbus, Ohio 43215
^'eL .. (614) 22_l._8448IFax; _.(614) 221-8590
B-Mai1: ph8hn[1bdblaw.com

and

Alan P. lliQirolamo (0042582)
BUC'Ia1\ GECAM, UOOI-J'STLE & BURROUGHS, LLP
1375 East Ninth Stteet, Svite 1700
Clevelan.d, Ohio 44114
Z`el: (216) 621-5300/Fax: (216) 621-5440
B•Maii: adietonfatmoun,bdblaw.com

Counsel for De,i'endants
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`t^ 4.e ^qrrme ^.anrt :af r ;+:•.(?±'C^

CLU51i OF t;C1skI
.:^t?.•-^.3@^' f :^^p^ s' ^'kri
i,... .. . F.^:L... ^I ....

I

The Committee to Elect Timothy Grendell
et al.

Sisk & Associates, Inc..

V.

Case No. 2008-1265

ENIRY

Upon considetation of'the juiisdictional memoranda filed in this case, the Court
accepts the appeal• The Clerk sha.ll issue an ozder for the teanswittal, of'the recoxd from
the Court of Appeals for Frankliin County, and the patties.shall brief'this c,ase in
accoxdance with the Rules of'Practice of the Supi'eme Cour.t of' Ohio.

(Franklin County Court of'Appeals; No. 07A002)
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